STATE OF CALI FORN A
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UN TED FARM WORKERS CF AMER! CA
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Petitioner. g

This decision has been del egated to a three-nmenmber panel.
Labor Code Section 1146.

On Cctober 7, 1975, an election was held for the
empl oyees of Pacific Farms. The tally of ballots showed the
following results:

N thion. . . . . . O

The enpl oyer filed tinely objections, of which the executive
secretary dismssed one. A hearing was held on the remai ning two
obj ections and hearing officer James Hynn issued a report recomendi ng
that the objections be dismssed and that the el ection be upheld. The
enpl oyer filed tinely exceptions to the report. Because we overturn the
el ection on grounds ot her than those presented by the enpl oyer's
obj ections, we do not eval uate either the objections or the exceptions to
the hearing officer' s report .

The nonrepresentative vote requires that this el ection be set

aside. To determne whether a vote is representative, we



do not | ook to nunbers al one; ¥

we | ook to whet her those not voting chose
not to vote or whether they were prevented fromvoting by the conduct of a
party or of the Board. Those choosing not to vote are bound by the choice of
the ng ority of those voting. But where a significant nunmber of eligible
voters is actual ly prevented fromvoting, the election is not
representati ve.

Inthis election, 4 out of 35 eligible enpl oyees voted. Those 4
were all nenbers of one famly and no | onger worked for Pacific Farns.
None of the 13 eligible voters who worked at Pacific Farns on el ecti on day
voted.? The polls were open from6: 00 to 7: 30 p. m  The enpl oyees
vworked beyond this tine. Forenan George Shingu woul d not rel ease t he-
enpl oyees to vote when representatives of the UFWwent to the ranch to
offer thema ride to the polls. The evidence is insufficient to support a
finding that the enpl oyer had notice of the tine of the el ection, Tine and
| ocation of an election is usually established at a preel ecti on conf erence.
Here, there was no pre-el ection conference. Wiile copies of the notice of
election giving the tine were left at the enpl oyer's headquarters the day
before the el ection, there is no evidence that any agent of the enpl oyer saw

t hem

YThe NLRB certified an election where only 3 of 16 eligible enployees
voted for the petitioner since there was no evi dence any enpl oyee was
E)revent)ed fromvoting. Valencia Service Conpany, 99 NLRB 343, 30 LRRM 1074

1952).

?There were 16 eligible voters no | onger enpl oyed by Pacific
Farns. Athough only 4 of themvoted, we do not set aside the el ection on
this basis. The enployer's failure to provide an address |ist neant few of
t hese enpl oyees received notice of the election. An enployer nay not rely
on its own msconduct as grounds to set aside an election. 8 Cal. Admn.
Qode Section 20365(d) .
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The enpl oyer did not cooperate wth the Board agent in charge of
the election. Not only did it never furnish an address list for its
enpl oyees, it nmade no officia response to the petition at all although
inforned of the requirenent to do so. After naking several requests of the
enpl oyer for its response, the Board agent copied the nanes of workers froma
foreman's tally book in order to have an eligibility list. The failure to
hol d a pre-el ection conference was not litigated, and there is no expl anation
inthe record. In sone instances, delivery of the notice of election to the
enpl oyer' s headquarters woul d be adequate notice, but here the Board agent
was aware that there was not al ways soneone present at the headquarters.
Wil e we do not condone the enpl oyer's conduct, neverthel ess, the evidence is
insufficient to prove that the enpl oyer worked later than usual to prevent
the enpl oyees fromvoti ng.

Therefore, we set the el ection aside.

Dated: Septenter 8, 1977

RGHARD JONSEN JR., Menber

RCBERT B. HJTCH NSQN, Menber

RONALD L. RU Z, Menber

3 ALRB No. 75 3.



STATE OF CALI FORN A
ACR CULTURAL LABCR RELATI ONS BQARD

In the Matter of:

PAC FI C FARVS,
Enpl oyer, Case No. 75-RG31-S

and

UN TED FARM WCRKERS COF
AVER CA, AFL-AQ

Petitioner.
Robert W Islip, Arostegui, Islip, Cooke,
Mar quez, Epl ey & Gengl er, for the

Enpl oyer .

Dani el Yanshon, for the Lhited Farm
VWrkers of Anerica, AFL-AQ

DEC SI ON
STATEMENT COF THE CASE

JAMES E. FLYNN, Investigative Hearing Examner: This case was heard
before ne on February 14 and 15, 1977, in Yuba Cty, California. The objections
petition, filed by Pacific Farns (hereafter also referred to as the "Enployer") and
served on the United Farm Wrkers of Anerica, AFL-C O (hereafter the " UFW") ,
alleged three instances of m sconduct which the Enpl oyer argues require the
Agricul tural Labor Relations Board (hereafter the "Board") to set

aside the el ection conducted anong its enpl oyees on Qctober 7, 1975. Y

1/ Unless otherw se specified, all dates refer to 1975.



By order dated Novenber 23, 1976, the Executive Secretary of the Board di sm ssed
one objection and ordered that this hearing be conducted to take evidence on the
remai ni ng two obj ecti ons.

Al parties were represented at the hearing and were given ful
opportunity to participate in the proceedings. Both parties presented ora
argunent on the record at the conclusion of the taking of evidence

Upon the entire record, including ny observation of the demeanor of
the wi tnesses, and after consideration of the argunents made by the parties,
meke the follow ng findings of fact, conclusions, and reconmendati ons.

FI NDNGS GF FACT

. Jurisdiction

Nei t her the Enpl oyer nor the UFWchal | enged the Board's jurisdiction.
Accordingly, | find that the Enployer is an agricultural enmployer within the
meani ng of Labor Code Section 1140.4( c¢), that the UFWis a | abor organization
within the meaning of Labor Code Section 1140.4 (f ), and that an el ection was
conducted pursuant to Labor Code Section 1156. 3.

1. The Alleged M sconduct

The objections set for hearing allege two instances of inproper
conduct by the Board agent in charge of the election which, the Enpl oyer argues,
require the Board to set aside the election. First, the Enployer alleges that
the Board agent held the election nore than seven days after the filing of the
petition for certificationin violation of Labor Code Section 1156.3(a) ( 4)

Second, the Enployer alleges that the Board agent conducted the el ection at



a site not contiguous or adjacent to the Enployer's farmng property and nore
than one mle fromthe farmng operation, and that no adequate notice of the
time and place of the election was placed on the farmproperty.

In response, the UFWargues that the Enpl oyer nade no showi ng of
prejudice by the late holding of the election and that the Enployer did not
cooperate in arranging for the election and, in particular, by failing to
provi de an enployee list with current addresses, the Enployer was responsible
for any problens in dissemnating notice of the election, and that a | ow voter
turnout was due largely to Enployer's m sconduct.

V. Findings of Fact
A, The Qperation of the Business

Pacific Farms is a general partnership engaged in the harvesting of
t omat oes grown on properties |eased fromother persons. The partners are Joseph
W Perrucci and O em Perrucci, both of whomreside in San Jose, California.?
The Enpl oyer's principal place of business is 2858 Tierra Buena Road (hereafter
the "Pacific Farms headquarters") in Yuba dty, Sutter Gounty, Galifornia ¥

In Septenter and CGctober, Pacific Farns was harvesting tonat oes on

two fields | ocated about 7 to 10 mil es apart near

2] Enployer Exhibit 6 is a Fictitious Business Name Statenment filed with the
Cerk of Sutter County on February 10, 1975, which lists the Perruccis as
partners and gives 2858 Tierra Buena Road in Yuba City, California as the address
of Pacific Farms.

3/ The Pacific Farms headquarters consists of a residence with shops for storing
and nai ntaining equi pnent in back and a surrounding prune orchard. The
bookkeeper for Pacific Farms, Catherine Meschendorf, lives in the residence year
round except for occasional short trips to San Jose or San Franci sco.



Mrysville.? Qe field of 175 to 180 acres was | ocated on Feather R ver
Boul evard, 12 to 15 mles south of Marysville (hereafter referred to as the
"Feather Rver fi el d"); the other field of 55 to 60 acres was | ocated near
Beale Air Force Ease, 12 to 15 mles southeast of Marysville (hereafter
referred to as the "Beale Air Base field"). Athough Pacific Farns was
owned by the Perruccis,® the day-to-day management of the business was carried
out by George Shingu, Les Perrucci, and Catherine Meschendorf.

George Shingu was forenan for Pacific Farns in Septenber
and ctober of 1975.9 Under a verbal agreenent with the Perruccis,
he was pai d $1, 000 a nonth, or 5%of the gross, in return for his services.
Shingu was responsible for hiring workers. According to his testinony,
prospective enpl oyees woul d cone to the harvesting site and ask for work;
then if he needed workers, he would hire them?” Shingu kept a tally book in
whi ch he kept the nanes of enpl oyees and their hours worked. The Enpl oyer's
bookkeeper, GCatherine Meschendorf, woul d then make up weekly tine tickets

from

YUFWExhibit 1 is a map of Yuba and Sutter Counties which was narked at the
hearing wth the | ocations of the two fields and the el ection site. Both
parties agreed that the sites narked on the nap cl osel y approxi nated t he

| ocations of places on which testinony was recei ved.

5/ Wnl ess ot herw se specified, the term"Perruccis" refers to Joseph W
and d em Perrucci .

6/ Shingu was no | onger enpl oyed by Pacific Farns at the tine of the hearing.

7/ Trinidad Lule, an enpl oyee at Pacific Farns until Septenber 26, testified
that he was hired by Shingu.



the informtion contained in Shingu's tally book.¥ These tickets were then
used to conpute wages owed and to issue checks. Meschendorf was the nother of
Les Perrucci and lived in the residence at the Pacific Farms headquarters.

To understand Les Perrucci's role in the Enployer's business, it is
necessary to know sonet hi ng about other farm ng businesses owned and oper ated
by the Perrucci famly in the Marysville-Yuba City area. As previously stated,
Joseph W and Clem Perrucci were partners in Pacific Farns. Joseph W Perrucci
al so owns BJWRanch by hinself and P & P Ranch in partnership with Joseph J.

Perrucci . ¥

Farm equi pment for all these businesses, including the tomato
harvesters, is stored at the Pacific Farms headquarters when not in use. Les
Perrucci is responsible for repair and mai ntenance of the equipment of al

t hese businesses. He al so manages P & P Ranch and BJW Ranch and is paid for
this service by his brother Joseph W Perrucci. According to testinmony by
Shingu, Les Perrucci assisted himin repairing and noving the harvesters. Wen
Shingu was busy, he would ask Les Perrucci to call his brother and get the
answers to questions he might have.?¥  Shingu testified that he did not

consult with

8/ ALRB Exhibit 2 consists of weekly tine tickets for four payroll periods
during Enpl oyer's 1975 harvest: Septenber 19 to 25, Septenber 26 to Gctober 2,
Ctober 3t0 9, and CGctober 10 to 16. These cards were provi ded by the Enpl oyer
inan attenpt to determne fromthemwhen harvesting shifted fromthe Feather
Rver fieldto the Beale Air Base field.

9/ Joseph W Perrucci is Les Perrucci's brother; Joseph J. Perrucci Ts his
uncle; and AemPerrucci is a cousin. GCatherine Meschendorf is his nother.

10/ Shingu testified that he saw Joseph W Perrucci perhaps tw ce and dem
Perrucci once during the 1975 harvest. Both Trinidad Lul e and anot her enpl oyee,
Alicia Gnez, testified that they saw Les Perrucci comng and going on the
property on sone occasions during the harvest. |In general, nost communi cations
wth the owers was done either directly by Shingu or Perrucci through tel ephone
calls to themin San Jose.

5.



Les Perrucci on hiring, the land which was to be worked each day, the hours
wor ked by enpl oyees each day, or the time within which harvesting had to be
conpl eted. Because of this the Enployer argued that Les Perrucci was neither
the enpl oyer nor an enpl oyee of Pacific Farms. Evidence does not support this
argunent, but rather is consistent with ny finding himan agent of the
Enpl oyer. &/

Pacific Farms used two harvesters to bring in its 1975 tomato crop.
Each machine carried between 14 and 18 workers depending on the anount of dirt
clods or green tomatoes comng through the sorter.? Tine tickets for the
period fromSeptenber 19 to Qctober 16 show an enpl oyee conpl enent whi ch vari ed
from3l to 36 enpl oyees when two harvesters were operating, and froml14 to 20

enpl oyees when one

11/ Les Perrucci never told either UFWrepresentatives or the Board agent in
charge of the election that he was not the owner or an agent of Pacific Farns.
Testimony showed that the Board agent in his dealings with Perrucci was led to
believe that he was in contact with the Enpl oyer or soneone speaking for the
owner. The Board agent testified that Shingu said that Perrucci was the owner
and said he could be found at the Pacific Farnms headquarters. Enployer's
attorney enphasi zed that it was unclear whether Les Perrucci or M. Perrucci was
used by Shingu, but evidence clearly showed that the person who subsequently net
the Board agent at the Pacific Farns headquarters was Les Perrucci, not either of
the Perruccis who were the actual owners. Furthernore, | found Les Perrucci's
informed testimny about the operation of Pacific Farnms and his ability to obtain
busi ness records of the Enployer totally inconsistent with the argument that he
was not connected with the Enployer. Enployer's argunment rests solely on the
technicality that Les Perrucci was not conpensated for his services by Pacific
Farms. It is clear froma reading of Labor Code Section 1140.4 (c) definition of
an agricultural enployer that the Act contenplates a broad definition of agency
in an election context. That section provides that the term"agricultural

enpl oyer™ is to be "liberally construed to include any person acting directly or
indirectly in the interest of an enployer in relation to an agricultura

enpl oyee.” |, therefore, find that Les Perrucci was an agent of the Enployer for
purposes of this election. Simlarly, foreman Shingu was an agent of the

Enpl oyer

12/ Enployees were classified as boom operators, tractor drivers, Harvester
drivers, sorters, cleaners, and timekeepers.



harvester was in use. On days when only drivers or maintenance enpl oyees worked,
t he nunmber of enpl oyees ranged from1 to 5.

B. Events Prior to the Filing of the Petition

In |ate Septenber, the UFWbhegan organizing for an el ection anong
enpl oyees of Pacific Farms. Authorization cards were obtained from27 of the 35
workers who were then harvesting tomatoes on the Feather Rver field ¥ As early
as Septenber 23, forenan Shingu was aware that an organi zi ng canpai gn was goi ng on
anong Pacific Farns enpl oyees. h that day, he saw Liz Sullivan, a UFWorgani zer
and director of the union's Mrysville field office, inthe Feather Rver field wth
workers as he was driving by in a pickup truck. According to Shingu, he saw a paper
in Spani sh and English containing i nfornmati on on enpl oyees' rights which Sullivan
had given to a worker. ¥

C.  Events After the Filing of the Petition

On Septenber 29, Sullivan filed a petition for certifica-

tion at the Board's Sacramento Regional Ofice.®  The same day,

Sull'ivan served a copy of the petition on Les Perrucci at the Pacific Farns
headquarters. Sullivan testified credibly that Perrucci stated at that tine that
he had been a policenan, that he understood the law, and that he did not want any

troubl e and wanted to cooperate.

I3/ Cards were gathered by four enployees nanmed Jose Mejorado, Maria
Mej orado, Elia Mejorado, and Trinidad Mejorado (hereafter the "Mejorado

f anﬂlly"), and by Sullivan and another organi zer named O esenciano "Chano"
Conzal ez.

14/  Trinidad Lule testified that he signed an authorization card on Septenber

23. Sullivan testified that the conversation wth Shingu about enployees being laid
of f because tomatoes were too green occurred on the day Lule signed. Shingu
testified that he kidded Sullivan that he was going to stop one nachi ne because the
t omat oes were too green

15/ Enpl oyer Exhibit 1.



She then told himthat the instructions were on the back of the petition and
that a Board agent woul d probably be getting in touch wth him

Oh ctober 1, Sullivan called the Sacranento Regional Gfice to find
out when the UPWwas going to receive the |ist of enployees with their social
security nunbers and addresses. Sullivan was transferred to Board agent
Quadal upe M Perez who had that day been assigned to the case. Perez told
Sullivan that he was still working on getting the list. After review ng the
petition to see if it net statutory requirenents, Perez had attenpted to
t el ephone George Shingu, who was listed on the petition as the Enpl oyer's agent
or representative to contact, at the nunber given, but there had been no
answer .

Perez continued his efforts to reach Shingu by tel ephone before the
next day driving to the Pacific Farns headquarters itself. Perez went through
the premses, including the shops, but found no one and | eft wthout |eaving a
nessage. The sanme day, Perez drove to the Feather Rver field. Neither
Shingu nor Les Perrucci were there, but Perez spoke to a man working on a
tonato harvester. The nman told himthat he was just an enpl oyee and coul d
give himno infornation.

Harvesting was conpl eted at the Feather Rver field on
Qctober 2,2 and began again on ctober 6 at the Beale Air Base

16/ After a review of enployee tine tickets for ctober 2 through Gct ober
7, parties stipulated that the last day of work on the Feather Rver field was
Cctober 2, and that only drivers worked on Gctober 3 and 4.



field. Y  The last day of work for the Mejorado famly with Pacific

Farms was Cctober 2; they did not work when harvesting resuned at the Beale
Air Base field. The UFWargued that Spanish surnamed workers were |aid off
because of union activity and replaced with Korean workers by Shingu at this
time. As evidence of this, the UFWintroduced testimny by Sullivan that on
the day of the election UFW organi zer Pancho Votello told her that Shingu had
sai d, "How can you have an election if | fired all the workers who signed

with you?"®  Other than this hearsay testinony, there is no other direct

testinony that the lay off of the Mgjorado fam |y was notivated by anti-union
ani nus, and Shingu denied making the statement. Wile certain circunstantial
evidence and serious question as to Shingu's credibility supports the UFW
position, | cannot find as a matter of fact that pro-union enmployees were |aid
off by Shingu in order to interfere with the election.  Sullivan testified

that sone workers

17/ Les Perrucci testified that the trucking conpany whi ch haul ed tormat oes to
the cannery for Pacific Farns told himthat: the first two | oads cane out of
the Beale Air Base field on Gctober 6. Tine tickets for that day show t hat
one harvester was operating for the first tinme since work ended on Cctober 2 at
the Feather Rver field.

18/  Shingu al |l egedly nade the statenent when Vo-tello and others
went to the Beale Air Base field the night of the election to pick
up enpl oyees and transport themto the el ection site.

19/ Tine tickets for CGctober 2 showthat the Mgjorado famly worked only

11/ 2hour s whi |l e ot her enpl oyees with only one exception worked 8 to 11 hours.
Tinme tickets for Septenber 30 to Gctober 9 show that the-nunber of Korean
workers increased from2 to 6 during this period Finally, Shingu at first
testified that as many as 11 Korean workers were enpl oyed i n harvesting Feat her
Rver field, but this testinony was contradicted by busi ness records whi ch
showed that no nore than 4 Korean enpl oyees worked at the Feather Rver fi el d,
and that their nunber grewto 6 on the day of the el ection.



had left to take work with other enployers because rain cut down
on the work available with Pacific Farms. # Furthernore, no
unfair labor practice charges have been filed.

On Cctober 3, three days after he was assigned the case, Perez succeeded
in reaching a person who identified herself as Shingu's daughter and left a
message for him This person also gave Perez a tel ephone nunber for Les Perrucci.
Perez then went to the Feather River field again and this tine found Shingu there.
Perez told Shingu that he was- there because he was trying to conduct an election.
Shingu responded that he had seen the certification petition,but that he was not
the owner.?  Shingu al so told Perez that Perrucci had the petition and that he
was the owner.Z  Perez was then given the address of the Pacific Farns headquarters
on Tierra Buena Road as the place Perrucci coul d be found. Perez then went to the
headquarters. Shingu was there when he arrived, and Les Perrucci arrived a. short
tine later. Perrucci told Perez that he had seen the certification petition, that it
was in the bookkeeper's "i n" basket, and that he knewwhat it was about. Perez

i nf orned Per rucci

20/ Trinidad Lule indicated that he worked for Pacific Farns only two days and
then moved to another ranch to get -nmore hours of work.

21/ Shingu at first testified that he was not aware that a petition had been filed
or that "any of this" was going on. The UFWthen showed him the Enployer's
attorney, and this hearing examner a declaration filed on Novermber 18 as a

suppl ement to the Enployer's objections petition. Under questioning, Shingu asked
Enpl oyer's attorney where he had signed the declaration, and the attorney responded
inhis office. Although not introduced as an exhibit, the declaration stated that
on Septenber 29, Shingu "was advised by M. Perrucci that a petition for an

el ection under the California Agricultural Labor Relations Act had been delivered
to hint and that he "was not personally served with a copy of the petition."

Upon being confronted with the declaration, Shingu changed his testimny to state
that he never received a copy of the petition in his hand. As in other areas of
his testinmony, Shingu was evasive and not credible on this point.

22/ See Footnote 11, supra. Perez testified that the Enployer was finishing up
and pulling out the equipment fromthe Feather River field on Cctober 3.

10.



that the Enpl oyer was required to provide a list of enpl oyees and addresses
wthin 48 hours of the filing of the petition, but Perrucci said he did not
have a list. Shingu then said that he had a tally book which had the nanes of
enpl oyees working on the ranch during the relevant eligibility period. Perez

copi ed these nanes fromthe book, but the |ist obtai ned did not have social

security nunbers or addresses as required. 2 Sometinme between |eaving

Perrucci and Shingu and Cctober 6, Perez told Sullivan to find a
neutral |ocation for the election. 2%

On Monday, Cctober 6, Sullivan and the Mejorado famly met with Perez
at the Sacranento Regional Office. Sullivan and the Mejorados suggested to Perez
that the election be conducted on the Reginio Escalante Ranch, at 817 Plunmas Road
in Marysville.®  Perez followed their recommendati on and set the next day as the
date of the election because he felt that it was the |ast day of the seven-

day period.Z Qullivan told Perez that the evening woul d be the best tine for

the el ection since it woul d al |l owworkers an opportunity

23/ UFWExhibit 3 is a copy of the list of enployees taken from Shingu's tally
book, dated Cctober 3, and signed by G M Perez. The list contains 31 names
Four names are witten in in pencil. Perez testified that these names were added
as eligible voters by himon Cctober 6 after discussion with the UFW There are
five full or partial addresses witten on in ink which Sullivan testified were
added at a later tinme.

24/ Sullivan testified that she was not sure whether she suggested the Plumas
Road site that day when Perez stopped by the union field office on his way to
Sacramento, or whether she phoned himlater.

25/ According to Sullivan, this site was chosen because it was known to the
enpl oyees and was on the road they woul d take in traveling home fromthe Feather
River field.

26/ Perez testified that he felt Board regulations provided that Sundays were
excluded in the conputation of the seven-day period.

11.



to stop on their way honme fromwork and vote. According to Sullivan, she and the
Mejorado fam |y disagreed with Perez on the hours of voting, with the UFWwanting
voting from5:00 to 8:00 p. m. to allowfor variations in enployees' quitting
time and Perez stating that he did not want to be around that |ong. #
Eventual |y Perez set the voting time for 6: 00 to 7: 00 p. m. and gave Sullivan
copies of the official Board direction and notice of election with instructions
that it was inmportant to get a copy to the Enployer. On returning to Marysville,
Sull'ivan went to the Pacific Farns headquarters and found no one there. After

| ooki ng around, ringing the doorbell, and waiting 30 mnutes, she placed a notice

on the door and another in the mail box.?

Testinony was inconsistent in some respects as to the notice which
was given to eligible voters. It is clear that Perez himself did not distribute
the notices, but instead relied on the UFWto do so. It is also clear that
Sull'ivan, Gonzal ez, and another organizer Mayolo Silva distributed union fliers
announcing the election? and the official Board notice® at the Beale Air

Base

27/ Aicia Gonez testified that enployees quit work at 5: 00, 6:00 or 7:00
p. m., depending on the circunstances. Les Perrucci testified that the work day
general |y began around 6: 00 or 6: 30 a. m.

28/ Sullivan stated that she saw a light on in the house.

29/ UFWExhibit 2 is a copy of the union flier. It was in Spanish and English
and stated that there was going to be an election on Tuesday, Cctober 7, at the
Regini o Escal ante Ranch at 817 Plumas Avenue in Marysville. The time of the
election was given as 6: 00 to7:00 p. m., wththe"7:00 p. m. " wittenin ever
an"8:00 p. m " which had been scratched out. At the bottomof the flier was
a "Vote UFW with a box marked with an " X" and the union black eagle synbol .

30/ Ewl oyer Exhibit 2.

12.



field on the morning of the election, but they did not post a copy

of the notice on the property 3/ It is possible that not all workers

were handed notices as they entered the property, because the UFW

organi zers stated that the field itself was in a distance fromthe

road where they were standing.®. While leafletting, they noticed

workers entering by a second entrance and split into two groups to cover
both entrances, Silva and Gonzalez going to one and Sullivan remaining at
t he ot her.

Later in the day, Sullivan and Gonzal ez went to find a

group of workers who had been laid off and had started work at a

ranch near Robbins.®¥ Another group of UFW organizers went to the

Beale Air Base field about 6: 45 p. m. to tell workers to vote and

to provide transportation to the polls. ¥ According to Jose Luis

Vasquez, the organizers saw one harvester near their end of the

field, and the other going away in the opposite direction. Shingu

then cane over to find out what they wanted. ¥ Votello told Shingu

31/ Sullivan testified that the official Board notice was not posted at the
Beal e Air Base field because the organi zers were not sure where the Pacific
Farns property was and did not want to mstakenly place it on the property of
anot her ranch.

32/ Aicia Gnez testified that she thought she received a "paper" on Gt ober
7, but could not identify either the UPWflier or the Board notice as the one
she recei ved.

33/ Sullivan testified that they returned late after the polls had been opened.

34/ Jose Luis Vasquez testified that this group included Silva, Gnzal ez,
\Votel |l o, Segun and hi nsel f.

35/ Shingu testified that he sawtwo cars arrive and that he thought they
mght be waiting to pick up their famly. He then stated that he went over to
see what they wanted, but first denied Vasquez's testinony that Votello told him
they were there to transport enployees to the polls. Later, Shingu changed his
testinony to state that he could not recall any nention of an el ection being
nade. | find Shingu' s version of the facts highly inprobabl e and not credi bl e.

13.



that there was an election and that they were there to provide transportation for
the workers, Vasquez testified credibly that Shingu told Votello he did not care
about the election; that all he cared about was finishing the |oad; that they woul d
finish about 8:00 p. m.; and that if the cannery needed nore tonatoes, the
workers woul d stay until 2:00 a. m.

Enpl oyee time cards for the period from September 19 to COctober 16 show
that enpl oyees worked on an average nore hours on the day of the election than on
any other day during the harvest season with the exception of Septenber 28;
however, on that date only one harvester was used, while on Cctober 7, two
harvesters were in operation. On these two dates nost enployees worked 11 1/2 12,
or 12 1/2 hour days.

It is unclear fromtestinony what kind of attenpts to notify workers
were made by the UFWon the day before the election. Official Board notices were
not prepared and given to Sullivan until sometime on Cctober 6. Conzal ez
testified that he passed out fliers with Silva and Sullivan in the norning and
afternoon on the day before the election, and that on the afternoon of COctober 6
he went to notify workers in their hones that an el ection woul d be held the
next day. ® He stated that he also handed out "Vote UFW buttons
at the time, but did not recall passing out the official Board notice. Jose Luis
Vasquez testified that he went with Votello the day before the election and passed

out fliers and that he went one other tine

36/ The Enployer in cross-examnation of Sullivan attenpted to elicit evidence
that the UFWhad addresses for enpl oyees obtained at the time authorization cards
were signed. Sullivan testified that she could not recall whether this was done.
Sull'ivan stated that she had no address for Trinidad Lule when she went to | ook
for him Regardle of whether this was true, possession of sone enployee addresses
by the union woul d not renove the Enployer's duty to provide a list of enployees

W th addresses.
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before that at lunch time. He also stated that the night before the

election, Sullivan gave hima |list of nanmes and addresses and he went

to homes of voters and passed out fliers.®  Vasquez did not recal

passing out the official Board notice.

On the day of the election, Perez and another Board agent
set up the polling place at the Escal ante Ranch. Two nenbers of the
Mej orado fanily were observers.®  They voted as did two other nenbers
of the Mgjorado fam |y, according to Sullivan. No other persons voted, and none
of the Mejorado fam |y were working for Pacific Farms the day of the election
Tinme tickets for Cctober 7 show that 35 enpl oyees worked, but that only 13 were
eligible voters onthe list.®¥ Perez stated that everyone vho voted did so by 7: 00
p. m  The polls, however, appear to have been kept open late, until perhaps 7: 30-
p.m  Wenthe polls were closed, the ballots were tallied. The UFWobservers and
Perez signed a Gertification on Gonduct of the Hection and Tally of Ballots. %
Pacific Farms did not have observers present. By letter dated Cctober 10, 1975,
Perez served Enpl oyer with the tally of ballots and informed it of the right to

file objections.2¥

37/ No testimony was elicited as to how many names and addresses were on this
list.

38/ Observers "were Jose and Rosalina Mejorado.

39/ O the 35 enployees on the eligibility I'ist, 16 were no | onger enployed when
the petition for certification was filed; four left after the filing and before
the el ection, but they voted. Thirteen eligible voters worked the day of the

el ection. Two other nanes appear on the eligibility list but not on the tine
tickets. Tine tickets list 39 enployees in the eligibility period from Septenber
19 to September 25. The tine cards contain all the names on the |ist provided by
Shingu, with the exception of the two previously nentioned, which were witten in
| ater, plus several nore. O those 39 enpl oyees, 18 had gone by the tine the
petition was filed; four left after the filing and before the election, but voted.
The remaining 18 worked on el ection day.

40/ Enpl oyer Exhibit 4. The tally showed the following results: DFW- 4; No
Union - 0; Total Voters - 4; Eligible - 35,

41/ Enpl oyer Exhibit 5.
15.



ANALYS S AND GONCLUSI ONS

I. Failure by Board Agent to Conduct H ection Wthin Seven Days
Lpon receipt of a petition for certification, the Board nust i nmedi ately

investigate the petition, and, if it has reasonabl e cause to believe that a bona
fide question of representation exists, it nust direct a representation el ecti on by
secret ballot to be held, upon due notice to all interested parties wthin seven
days of the filing of the petition.?2  The Board has held that failure to
conduct an election within the seven-day period, while an irregularity, is
not a jurisdictional defect. Absent evidence of prejudice to any party or
persons, the Board will not overturn an election held after the seven-day
period, since to do so woul d penalize workers, whomthe Act was designed to

protect, for Board agent error.%l

Based on the findings of fact, there is no doubt that Board agent Perez
conducted the election on the eighth day following the filing of the petition for
certification because of an incorrect reading of 8 Cal. Admn. Code Section 2.0400.5
(a) (1975) ; re-enacted as 8 Cal. Admn. Code Section 20480( a) (1976). Perez
testified that he excluded an intervening Sunday in conputing the seven days in
which to hold an election. This was incorrect. Intervening Sundays and holidays

are not excluded unless the period of time prescribed for

42/ Labor Code Section 1156.3( a) .

43/ Klein Ranch, 1 ALRB No. 18 (1975), see also WlliamPal Porto & Sons,

Inc., 1 ALRB No. 19 (1975); Waller Flower Seed Conpany, 1 ALRB No. 27

(1975); J. J. Qosetti Co., Inc., 2ARBN. 1(1976); Jake J. Cesare

Sons, 2 ALRB No. 6 (1976); Ace Tomato Co., Inc., 2 ALRB No. 20 (1976)

Mapes Produce Co., 2 ALRB No. 54 (1976); TMY Farnms, 2 ALRB No. 58 (1976

gohn El)rmre Farms, 3 ALRB No. 16 (1977); and Vista Verde Farns, 3 ALRB No. 19
1977).

&
0 ;
7 ),
]
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action is less than seven days. onsequently, under a proper readi ng of the
regul ations, Perez shoul d have conducted the el ecti on on Monday, Cctober 6,
rather than on Tuesday, QCctober 7.

In spite of this irregularity, the question rena ns whether the
hol ding of the el ection eight days after the filing prejudi ced any party or
persons. Fromthe evidence introduced at the hearing, | can find no evi dence
of prej udi ce which woul d warrant setting aside the el ection. The Enpl oyer
relied on the nere technical fact that the el ection was not held w thin seven
days and the lowvoter turnout. Wile there was evidence that voters had | eft
Pacific Farns to take work with other ranches between the filing of the
petition and the el ection, the turnover occurred prior to Qctober 6, 1975.
Thus, even had the el ection been held w thin seven days, a | arge nunber of
enpl oyees woul d not have been working that day for Pacific Farns. To the
extent that the Enpl oyer can argue that because enpl oyees worked only an
average of six hours on Cctober 6, as opposed to 12 to 13 hours average on
Cctober 7, nore woul d have had an opportunity to vote had the el ecti on been
held tinely, this is counterbal anced by the fact that on Gctober 6 only one
har vest er worked, while on ctober 7 two harvesters were working. There was no
showi ng to indi cate which harvester carried the najority of eligible voters or
whet her they were divided sonewhat evenly between the two. As discussed bel ow
the low voter turnout was the result of factors other than hol ding the el ection
one day late. Accordingly, this objection should be di sm ssed.

. Hection Ste Not (ontiguous or Adjacent to FarmProperty
Hections are conducted at tines and pl aces ordered by the Board or

the regional director. The Board agent supervising an el ection has reasonabl e

discretion to set the exact tines and pl aces to
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permt the maximum participation of the enployees eligible to vote. 8 Cal. Admn.
Code Section 20350( a) (1975); re-enacted as 8 Cal. Admn Code Section

20350(d) (1976). There is no requirenent in the statute or | aw which requires
that an election be conducted at a site contiguous or adjacent to an enployer's
farm ng property. To set an election aside on these grounds, a party must show
that the Board agent abused his discretion in selecting the tine and place of
the el ection. Thus, the Board has refused to overturn an election in

whi ch the Board agent held an election in a shed in the mdst of conpany

bui | dings and offices, since there was no show ng of abuse of Board agent

di scretion and no evi dence establishing that conducting the el ection on the

farmwoul d be intinidating to enpl oyees.

The Enpl oyer did not introduce evidence establishing that Board agent
Perez abused his discretion in selecting the Escal ante Ranch as the el ection site.
Wiile it is true that he relied on UFWorgani zer Liz Sullivan and the Mgj orado
famly in naking the site selection, no evidence was introduced to show that the
siteitself was the reason for the lowvoter turnout. Sullivan testified that the
Escal ante Ranch was chosen because it was known to the workers and was on the way
hone fromthe Feather R ver Boulevard field. Wile Perez testified that he knew
harvesting was either conpl eted or alnost conpleted at this site on Gctober 3, he
was not aware that harvesting activity had shifted to the Beale Air Base field.
Qullivan's testinmony was unclear as to the tine she I earned of the shift in
working sites and whether it was before the neeting wth Perez on Monday at whi ch

el ection notices were prepared.

44/ Bud Antle, Inc., 3 ALRB No. 7 (1977); see also Ral ph Samsel
&Co., 2ARBNMN. 10(1976).
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In any event, the evidence when viewed in the best light for the
Enpl oyer woul d only show that enpl oyees working at the Beale Air Base field woul d
not have had to pass by the Escal ante Ranch on their way hone. Wiile Perez did
not ask Perrucci or Shingu about having the election on the farmitself, it is
equal ly true that neither Perrucci nor Shingu ever initiated any contact wth
Perez to determne the | ocation of an el ection, even though they were on notice
Wth service of the petition that an el ection woul d be conducted i n seven days.
Furthernore, only 13 eligible voters worked the day of the el ection. The
Enpl oyer did not introduce testinony by any of those eligible to vote as to the
reasons for not voting. Evidence showed that these enpl oyees were kept at work
through the el ection hour. As to those eligible enpl oyees who did not work that
day, only one testified. Trinidad Lule stated that he was not aware than an
el ection was bei ng conducted that day, and Sullivan testified that she did not
have Lul e's address on the |ist given her by Perez when she went to ook for him
at hone, although the list has an address which Sullivan stated was witten in at
alater date. The list contains only 5 full addresses for 35 workers. The
reason they were not notified was that they were not working the day of the
el ection and did not get the notices handed out to workers that day. The
Enpl oyer never provided a list wth addresses so that the union coul d contact
workers at hone.

[11. Inadequate Notice of Tinme and P ace of Hection

A Notice to Enpl oyer
The question of inadequate notice of the tine and pl ace of the

el ection revol ves around the issues of notice to enpl oyer and
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noti ce to the enpl oyees. The Board has held that the enpl oyer is on notice that an
election wll be held in seven days once a petitionis served onit. For purposes
of its election canpai gning, nore specific notice of tine and pl ace, although

desi rabl e when possi bl e, is not required. # Under the applicable regulations,
service of a petition for certification on an enployer is acconplished by the party
filing the petition in the manner set forth in 8 Cal. Admn. Code Section
20345(1975); re-enacted in substance as 8 Cal. Admn. Code Section 20300 ( f)
(1976) .4  Under Section 20345 of the former regul ations, the petition for
certification could be served either personally or by registered mail or by

tel egraph, or by leaving a copy at the principal office or place of business of the
enpl oyer. Furthermore, filing and service of the petition requires an enployer to

i mredi at el y designate the name, address, telephone nunber and |ocation of its agent
within any county in which the unit sought is located for the purpose of receiving
subseauent process concerning the petition.?  Evidence showed that Sullivan
filed the petition and served it on Les Perrucci at the Pacific Farns
headquarters. Sullivan also | eft copies of the official Board notice and
direction of election at this sane place on the night before the election. A
no tine did Les Perrucci or George Shingu ever designate a person other than

t hensel ves as the Enpl oyer's agent. By their conduct, they hel d

45/ Kawano Farms, Inc., 3 ALRB No. 25 (1977).

46/ 8 Cal. Admn. Code Section 20310 (a) (1975) ; re-enacted in substance as 8
Cal . Admn. Code Section 20300 (f) (1976).

47/ 8 Cal. Admn. Code Section 20310 (f) (1975); re-enacted as 8 Cal. Admn.
Code Section 20310 (a) (1) (1976).
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thensel ves out as agents of the Enployer under the broad definition of agency set
forth in Labor Code Section 1140.4( ¢) . Therefore, the Enployer had adequate
notice of the election for purposes of its canpaigning
B. Notice to Enpl oyees
Board agents have discretion to give as adequate a notice

48/

as possible of the exact tine and place of an election, and to

4 In this regard,

devi se means appropriate under the circunstances.
the Board has noted that the requirenent of the Act that an election be held
within seven days of the filing of a petition combines with rapid turnover in
t he workforce characteristic of much of California agriculture to create
peculiar difficulties in providing such notice. The burden of confronting these
difficulties, the Board has held, falls in the first instance on the regiona
director and Board agents in charge of an election, but particularly in view of
the time constraints involved, the parties thenselves are expected to
participate in efforts to notify enployees.

Applicable regul ations al so provided that upon the filing and
service of a petition the Board or its agent wll seek the cooperation of
all parties in the dissemnation to potential voters, of official Board

notices of the filing of the petition and of the direction of an election, where

appropriate.®  There is no require-

48/ R T. Englund Conpany, 2 ALRB No. 23 (1976) .

49/ Lu-Ette Farnms, 2 ALRB No. 49 (1976).

50/ Lu-Ette Farms, supra, note 49.

51/ 8 Cal. Admn. Code Section 20310 (g) (1975); re-enacted as 8 Cal. Admn.
(ode Section 20350 (c¢) (1976)
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ment that notices be posted on the farming property of the Enployer.>?
The concern in assessing the notice procedures is substance, not form
the question is whether or not enployees were denied the opportunity to vote as a

result of the notice procedures used in the el ection. ¥

The facts of this case are simlar to those in the Lu-Ette Farns case

in which the enployer objected that there was insufficient notice of the election
which resulted in an unrepresentative vote. The Board held that, in the absence of
evidence that any voter or voters were denied the opportunity to vote by the notice
procedures used, the nere fact that a mnority of eligible voters participated in
an election would not indicate that a vote was unrepresentative and woul d not in
itself constitute grounds for setting aside an election. In this case, 35

enpl oyees appeared on the eligibility list supplied to Board agent Perez by Shingu
Si xteen of those 35 enployees left Pacific Farms or were laid off prior to the
filing of the petition. As aresult, they could not have been notified except
individually at their addresses. Such individual notice by a Board agent is not
mandatory, since even if a conplete list was tinely furnished, the burden of
suppl yi ng i ndividual notice within the seven-day period may sinply be

too great.® The Enployer supplied a list without a single address only 3 days

before the election. In Lu-Ette Farns, the Board stated that partial conpliance

52/ An enpl oyer who fails to post notices of election or to supply lists of
eligible voters is estopped fromraising the argument of an unrepresentative
vote, as ground for setting aside the election. Lu-Ette Farns, supra, note 49
and National Mneral Co., 39 NLRB 344, 10 LRRM 13 (1943T

53/ Lu-Ette Farns, supra, note 49.

54/ Lu-Ette Farms, supra, note 49.
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wi th the enpl oyee address requirement under the facts of that case made any

ot her neans of notifying enpl oyees by either Board agents or the unions
largely a matter of guesswork. Here the Board agent had no way of know ng
that a nunber of the enployees on the list submtted were no | onger working
for the enployer and m ght not be reached by the notice procedures selected.
The Enpl oyer does not assert that it made any efforts to reach these enpl oyees
itself.

O the remaining 19 eligible voters, thirteen were working the day of
the election. As discussed above, evidence showed that UFWorgani zers handed out
copies of the official Board notice and a UFWflier, which contained substantially
the same information, on the norning of the election. These 13 enpl oyees woul d
have had an opportunity to vote but for the fact that the Enployer's foreman kept
peopl e working through the hours of the election. Testinmony by Vasquez indicated
that Shingu told UFWorgani zers who went to transport workers to the polls that
workers would not finish until 8:00 p. m., that all he was concerned about was
finishing the load, and that they would work until 2:00 a. m. if the cannery needed
t omat oes.

Testinmony showed that copies of the official Board notice were |left at
the Enpl oyer's principal place of business by Sullivan who was directed by Board
agent Perez to get copies to the Enployer. For purposes of serving the Board
notice, Sullivan was an agent of the Board under the duty inmposed on parties to
cooperate in distributing notices to workers. Constructive notice was therefore
achi eved when a copy of the official Board notice was |eft at the Pacific Farms
headquarters on the night before the election

O the remaining 6 persons on the eligibility list, four
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cast votes in the election. The other two did not appear on the Enpl oyer's payrol
cards either during the eligibility period or on the day of the el ecti on and no
addresses were provided for them

This obj ection shoul d be dismssed. The Enpl oyer nay not raise its own
m sconduct and probl ens i n conducting an el ection which directly resulted fromits

failure to cooperate as grounds for setting aside the el ection.

RECOVIVENDATI ON

Based on the findings of fact, anal ysis, and concl usi ons, |
recormend that the Enpl oyer's objections be dismssed and that the Lhited Farm
Wrkers of Arerica, AFL-AQ be certified as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of the enployer in the Sate of
CGaliforni a.

DATED My 23, 1977

Respectful |y submtted,

JAMES E FLYNN
JB~ ph I nvestigative Hearing dficer
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