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Thi s deci sion has been del egated to a three-nenber panel .
Labor Code § 1146.

h ctober 17, 1975, the Regional Drector of the Agricul tural
Labor Rel ations Board issued a conpl aint based on unfair |abor practice
charges filed by Lhited FarmVWrkers of Awerica, AFL-Q O ("UFW) on
Septenber 23, 1975. The conplaint alleges that respondent interfered
w th enpl oyees' rights as guaranteed by § 1152 of the Agricul tural Labor
Rel ati ons Act by discharging F | ogoni o Zarazua and Maria | nez Zarazua for
engaging in union activities, interrogating Mrria | nez Zarazua regardi ng
her uni on synpat hi es, activities and nenbership and threatening to cl ose
the nursery and deport enpl oyees if the uni on becane the excl usive
bar gai ni ng agent .

A hearing was held before an admnistrative | aw judge on
Novenber 12, 13, 19 and 20, 1975. The admnistrative |aw officer issued
a deci sion on January 29, 1976. He found that respondent did not commt
any of the unfair |abor practices wth which it was charged, and
recommended di smssing the conplaint inits entirety. Both the General
Qounsel and the UFWfiled tinely exceptions to all aspects of the ALOs

deci si on.



For the reasons set forth bel ow we decline to accept the
findings and recommendations of the hearing officer (hereafter
referred to as ALO.

The "findings" portion of the ALOs report virtually

restated the allegations in the conplaint except for the insertion
of the word "not" in front of each allegation. Y The only prenise

for the conclusions contained in the report is the finding that "the

testinony of the general counsel's wtnesses was not credible.”

Y Hs findings consist of the fol | ow ng:

"A It was not established that Shigetoshi Kuranura and Yoshi ko
Kuranura, or either of them ever interrogated respondent's enpl oyees
regardi ng their union nenbership, activities, and synpathies as alleged in
paragraph 6(a) of the conplaint.

B. It was not established that Shigetoshi Kuramura ever threatened to
cl ose respondent' s busi ness operation if a union becane its enpl oyees'
excl usi ve bargai ning agent, as alleged in paragraph 6(b) of the conplaint.

C It was not established that Shigetoshi Kuramura ever threatened to
have respondent' s enpl oyees who engaged in Uhion activities deported, as
all eged 1 n paragraph 6(c) of the conpl ai nt

D O Septenber 13, 1975, respondent, by and through Shi get oshi
Kuramura, discharged Filigonio Zarazua. He was di scharged because M.
Kuranura bel i eved that M. Zarazua was not keeping accurate records of his
wor ki ng hours and because he frequently was absent fromwork. It was not
established that M. Zarazua was di scharged for engaging in union activity
or to discourage nenbership in the UFW as all eged i n paragraphs 6(d) and 8
of the conplaint.

E O Septenber 13, 1975, respondent, by and through Shi get oshi
Kuranura, discharged Maria Inez Zarazua. She was di scharged because M.
Kuranur a bel i eved she was di shonest and because she was frequent!ly
absent fromwork. It was not established that Ms. Zarazua was
di scharged for engaging in union activity or to di scourage nenbership in
the UFW as alleged in paragraphs 6(e) and 8 of the conplaint."

It should be noted that respondent stipulated at the

hearing that Miria Zarazua was not di scharged because of
absent eei sm
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No ot her discussion of the evidence is presented. Z In fact, the

report does not contain findings "upon all naterial issues” as required
by our regulations. 8 CGal. Admn. (ode Section 20235.1(a) (1975) .
The Board' s function is described in 8 Gal. Admn. Gode
S 20286( b) (1976) whi ch provi des:
Wiere one or nore parties take exception to the decision
of the admnistrative |aw officer, the Board shall review
the applicabl e | aw and the evi dence and det er mine whet her
the factual findings are supported by the preponderance of
the testinony taken.
The US Suprene Gourt stated in Uhiversal Canera Corp. v.

NLRB, 340 US 474, 27 LRRM 2373 (1951), that review ng courts shoul d give

the examner's report "such probative force as it intrinsically comands."
There is no requirenent that the examner's findings be accorded nore

wei ght "than in reason and in the light of judicial experience they
deserve." The findings of the examner shoul d be consi dered together wth
the consi stency and i nherent probability of the testimony. . N.LRB V.
Hias Big Boy, Inc., 327 F.2d 421, 55 LRRM 2402 (6th Or. 1964);

Hal liburton Go. v. NLRB, 409 F. 2d 496, 70 LRRM 3439 (5th dr. 1959).

? The sumtotal of the ALOs basis for his recomendation that the
conpl ai nt be dismssed reads as fol |l ows:

The testinonial evidence introduced by the conpl ai nant
and the respondent was dianetrically opposed. In
determning the credibility of the wtnesses, the
admnistrative lawofficer has carefully reviened the
entire record and has given particul ar consideration to
the deneanor of the various wtnesses, their nanner of
testifying, and the character of their testinony. Havi ng
done so, it concluded that the testinony of the General
Qounsel ' s wtnesses was not credi bl e.
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In Aenroy Gonstruction G. v NLRB, 527 F. 2d 465, 91 LRRV 2074
(7th dr. 1975), the ALOstated that, "Al credibility resol uti ons nade

herei n are based on a conposite eval uati on of the deneanor of the w tnesses
and the probabilities of the evidence as a whole." This type of finding and
concl usi on was characterized by the court as a "threshol d stereotype
footnote" and was not accepted, even though the ALO presented ot her bases for
his findings and conclusions. In that case, the court maintained that the
Board is not required to uphold automatically the ALOs deci sion on issues of
fact, even though that decision is not "clearly erroneous." The Board nade
an i ndependent review of the record and overturned the findings of the ALQ

(See also WT. Gant ., 214 NL.RB 698, 88 LRRM 1059 (1974), where the

credibility resolution of an ALO based on deneanor and ot her factors was
reversed as contrary to the cl ear preponderance of the evidence).
In the case at bar, the ALOs report contains only such a

"threshol d stereotype footnote"; there are no other bases for his
findings and concl usions. There is discussion neither of the
uncontroverted evi dence nor of the conflicting evidence in the record.
The report does not suggest how the ALO wei ghed specific itens of
evi dence, how he anal yzed the facts, or how he judged
credibility of individual wtnesses on specific issues in dispute.?
Therefore, we do not feel bound by the credibility resol utions of the
ALQ Neither do we nmake contrary credibility resol utions.

¥ Qur current regul ations state that the law officer's decision "shall
contain findings of fact, conclusions of law and the reasons for the
conclusions". 8 Cal. Admin. Code 820279. The report nust be witten so that
it aids the parties in framng exceptions, the Board in review ng the
evi dence and the report itself, and the courts in review ng decisions of the
Board. A report which nerely refers to the allegations in the pleadings is

clearly insurficient for these purposes. 8 20279 is intended to require the
| aw of fi cer

(footnote 3 continued on p. 5)
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V¢ nust examne the undi sputed facts and the reasonabl e i nf erences whi ch
can be drawn therefromand test themagainst the ALOs ultinmate
concl usi ons.

Lhl ess ot herw se indicated the facts recited herein are
entirely or substantially uncontroverted.
D SCHARGES

Respondent is a corporation engaged in a nursery operation in
Monterey Gounty. It is owned and operated by Shigetoshi and Yoshi ko
Kuramura. The conpany grows carnations on 10 acres of |and and enpl oys
between 10 and 16 peopl e dependi ng on the season. O the enpl oyees, siX
are relatives of the owners. The owners personal | y supervi se al|l operations
and Ms. Kuranura is in virtually constant contact wth the enpl oyees.

O Septenber 13, 1975, husband and w fe F | ogoni o Zarazua and
Maria I nez Zarazua were discharged. A that tine, respondent, cited "l ack
of work"™ as the reason for the discharges and tol d the Zarazuas that they
mght be rehired later if nore | abor was needed. No one el se was |aid of f
at that tine including several enployees with | ess experience than the
Zarazuas. M. Kuramura testified that it was his policy to lay off workers

with the | east experience first.

(footnote 3 conti nued)
to state the reasons for his or her findings of fact, as well as for
his or her conclusions of the | aw

Wil e the extent of discussion necessary wll vary as the nature of the
evi dence varies fromcase to case, we think that the report shoul d contain
a discussion of the rel evant evidence, noting whether contradicted or not.
Were evidence is contradicted, the report should note the factors,
including credibility findings, on which the |aw offi cer bases his or her
resolution of contradictions. Specifically regarding credibility findi ngs,
they shoul d be made in every case in which they woul d be hel pful in
understandi ng the testinony of a wtness, whether or not the wtness's
testinony is ultinately relied on to support a finding.
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At the hearing/ respondent clained that F |ogoni o Zarazua
was fired because he had not kept accurate records of his working hours
and because he was frequently absent fromwork. He maintained that
Mari a Zarazua was fired because she was di shonest.

F | ogoni 0 Zarazua had been enpl oyed by respondent for one year
and two nonths when he was fired. Hs tenure was | onger than that of any
other non-relative enpl oyee. At the tine of his discharge he was earni ng
$2.80 per hour, the top wage paid to field workers. A nonth before the
firing, his salary was raised twce, increasing by a total of 25% These
were the first raises he received during 1975. Ms. Zarazua worked for the
Kuramuras fromJuly 1974 to Decenber 1974, when she left to go to Mexico
and care for her handi capped child. M. Zarazua continued to work for
respondent during Ms. Zarazua's absence, and on at | east one occasi on
respondent asked hi mwhen Ms. Zarazua would return to work. She was
rehired in May of 1975, and at that tine she stated that she woul d have to
mss sone work to take her son to the doctor. Respondent nevert hel ess
agreed to enpl oy her, stating that he coul d use her since she already knew
the work. At the tine of her discharge Ms. Zarazua was al so earni ng $2. 80
per hour, having received two raises at the sane tine as her husband.

At the hearing M. Kuramura testified that M. Zarazua often
failed to punch in properly on his tine card, instead witing in his-

hours. However, when this occurred, Ms. Kuramura or
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t he bookkeeper woul d correct the error. #This conduct was first
noticed by the Kuranuras in March but M. Zarazua was never apprised of
their displeasure until Septenber. There was no evidence that M.
Zarazua cheated in conputing his hours or that he was ever overpaid.

M. Kuramura further testified that M. Zarazua woul d | eave work
wthout telling hhm M. Zarazua stated that he mssed work to drive-his
son to the doctor, always wth permssion fromMs. Kuramura. M. Kuramura
stated that M. Zarazua' s absences had taken place for about six nonths
prior tothe firing. However, M. Zarazua was not told that his conduct
was obj ectionabl e until the week before the firing. ¥

At the hearing, respondent stipulated that Ms. Zarazua
was not fired for absenteeism ¢ Rather, it was clained, she was fired
because she was di shonest and not to be trusted. The sole basis for this
charge was an inci dent whi ch occurred when Ms. Zarazua returned to work in

May of 1975. Ms. Zarazua all egedly asked Ms. Kuranura to change her nane

on the payroll records from

4

A though nost of the policy decisions at the nursery were nade by M.
Kuramura, he had mninal direct contact wth the enpl oyees. They were
const antly supervi sed by Ms. Kuramura.

IM. Kuramura stated in his declaration that he noticed no tine card
irregularities for M. Zarazua after the |atter was adnoni shed,

9 Wen asked about the conpl aints against Ms. Zarazua' s work habits,
Ms. Kuranura stated that "she has the radi o on and she constantly tal ks to
the workers around and disrupts the work, and on top of that...at tines she
just leaves." Later, however, Ms. Kuramura recanted and said that Ms.
Zarazua did not play the radio nor could she recall an instance where Ms.
Zarazua |l eft work w thout perm ssion.
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"Zarazua" to "Zanora", and to change her social security nunber as well.
Ms. Kuranura testified that she conplied wth the request but never
guestioned Ms. Zarazua about the reasons for the request. She further
stated that about seven weeks |ater Ms. Zarazua asked that the records
be changed back to the original nane and social security nunber. Ms.
Zar azua deni ed ever naking the request; however, payroll records were

i ntroduced show ng that two nanes were in fact used. The record does not
provide a full explanation for the conflict, and it is possible that
there was a clerical error; but whatever the reasons are, there is no
evi dence that Ms. Zarazua was actual ly engaged in any illegal activity
or that the nane and nunber change had any effect on her work

per f or nrance.

Qur reviewof the record reveals little if any justification
for the discharges consistent with the respondent’s clains, The Zarazuas
naintain that they were fired because of their union activities in
violation of 8§ 1153(c) of the Act. Ve turn to an examnation of the
evi dence i n support of the charge.

F |1 ogoni 0 Zarazua was active in the Uhited FarmVdrkers of
Arerica, AFL-AQ He had discussed the UFWw th ot her enpl oyees of
respondent on respondent’'s premses during |lunch and after work,
distributed authorization cards during |unchtine, regularly attended UFW
neetings, and had acconpani ed one Horenti ne Gnzal es, a URWor gani zer,
during a visit by Gnzal es to respondent’'s premses during | unchtine

approxi nately one nonth prior to the di scharges.

3 ALRB No. 49 8.



M. Kuramura deni ed havi ng any know edge of union activity by
the Zarazuas before the discharges. He further professed to have limted
know edge of union activity in general inthe area. He testified that he
had heard frompeopl e at his church of "all the commotions of the union"
and of petitions that had been filed at other nurseries. Later he found a
UFWIl eaf | et on his w ndshi el d which was witten in Spani sh (whi ch he does
not understand); however, he surmsed that it was a union | eafl et because
he had seen union leafl ets and a Board agent at Kyutoku Nursery. ”

n the occasion of Horentine Gnzal es' visit, M. Kuramra
was present and taking photographs. M. Kuramura testified that he did
not know M. Gonzal es and did not notice himat the tine. He asserted
that he was actual |y photographing two friends who were visiting himfrom
the East. Later in his testinony he acknow edged that he did notice
stranger present during the picture taking but denied know ng that M.
Gnzal es was a UPWorganizer. ¥ M. Gonzales testified that on the
occasion in question he was wearing a T-shirt wth the words "grapes of

wath" witten over a picture of a bunch of grapes and carried a

“He contradicted this testinony later when he said that at the tine
he noticed the handbill on his car, he did not possess know edge of
union activity el sewhere.

¥M. Kuramura testified that the filmdid not devel op so
actual proof of who was bei ng phot ographed was not avail abl e.
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bl ack portfolio wth a yellow eagle insignia and the words "Support the
FarmVWrkers" -—"AFL-AQO. nzales testified that a Japanese nan

poi nted a canera directly at himand snapped two pictures; that five or
six other people were in the roomat the tine; that after the pictures
were taken another nan, an Anerican, and then another Anerican cane into
the room and then he (the phot ographer) went outside wth them

Mria Zarazua testified that after Gonzal es' visit, she and ot her
enpl oyees di scussed their feelings about the union. She al so testified that
about three weeks before she was di scharged, Ms. Kuranura cane to her at
work and engaged her in a conversation about her and her husband s feelings
for the PW Ms. Zarazua indicated that she wasn't sure-whether she |iked
the union but was interested in learning nore and stated that she didn't
know how her husband felt. According to Ms. Zarazua, she then questi oned
Ms. Kuranura about the disparity in wages between what respondent paid and
what other nurseries in the area paid. Ms. Kuramura deni ed that she
guestioned Maria Zarazua about her feelings toward the UFWand those of her
husband, but she di d acknow edge that the two di scussed sal aries before the
rai se was given.

The General Qounsel offered, as an exhibit, a declaration signed
by M. Kuramura which stated, "[w orkers do not get a raise unless their
work is good and they show that they are experienced." Later, however, he
testified that rai ses were given sol el y because of general inflationary
condi ti ons.

Both M. & Ms. Zarazua received $100 vacation bonuses

approxi mately one nonth prior to their discharge. The bonus was
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apparent|y given only to enpl oyees who had been enpl oyed for nore than one
year.Y This is significant because M. Kuramura testified that another
reason for Ms. Zarazua's lay of f was because she was the "newest"

enpl oyee, having just started work in My of 1975.

Wile we can partially agree wth the hearing officer that
sone of the testinony is "dianetrically opposed,” that is hardly a fair
characterization of the entire record, especially as it bears upon the
I ssue of the | awful ness of the discharges. V& find that, by a
pr eponder ance of the evidence, the noving reason for the di scharges of
Hlogonio and Maria Zarazua was their union activities and synpat hi es.

Section 1153 (c) of the Act prohibits enpl oyers fromengagi ng
inthe followng unfair |labor practice: "By discrimnation in regard to
the hiring or tenure of enploynent, or any termor condition of
enpl oynent, to encourage or di scourage nenbership in any | abor
organi zation."

The degree of proof required to establish that any person has
engaged in an unfair |abor practice is by a "preponderance of the

testinony taken." Galif. Labor Code Section 1160.3

9 M. Kuramura's testinony is alsoin conflict on this issue.
At one point he stated that he gave the bonus only to enpl oyees who had
worked nore than one year; later, he said that he gave the bonus only to
anyone who wanted to take a vacation; and finally, he naintained that he
gave the bonus only to anyone who actual |y took a vacati on.
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g course, the General Gounsel has the burden to prove that the

respondent di scharged t he enpl oyee because of his or her union activities

or synpathies. It is rarely possible to prove this by direct evidence.
Oscrimnatory intent when di scharging an enpl oyee is "nornal |y

supportabl e only by the circunstances and circunstantial evidence. "

Amal ganated d ot hing Wrkers of Averica, AFL-GQOv. NLRB, 302 F. 2d 186, 190

(CADC 1962), citing NNRBv. Link-Belt @., 311 US 584, 597, 602, 61 S

Q. 358, 85 L.Ed. 368 (1941). The Board nmay draw reasonabl e i nferences from

the established facts in order to ascertain the enpl oyer's true notive.

Even though there is evidence to support a justifiable ground for the

di scharge, a violation may neverthel ess be found where the union activity is
the novi ng cause behi nd the di scharge or where the enpl oyee woul d not have
been fired "but for" her union activities. BEven where the anti-union notive
is not the domnant notive but nay be so snall as "the last straw which
breaks the canel's back", a violation has been established. N.RBv.

Witfield Fickle @., 374 F. 2d 576, 582, 64 LRRM 2656 (5th dr. 1967).

The NLRB has found di scharges to be discrimnatory where: The
enpl oyer gives "shifting reasons" for the discharge, indicating "nere
pretenses” for an anti-union cause, Federal Mbgul Gorp., Serling

Aumnum@. Dv. v. NNRB, 391 F. 2d 713, 67 LRRM 2686 (8th dr. 1968);

no reason is given at the tine of discharge and no warning i s gi ven about

obj ecti onabl e behavi or, NLRB v. Tepper, 297 F. 2d 280, 49 LRRM 2258 (10th

dr. 1961); there is prior tolerance of conduct which the enpl oyer relies

on to justify the discharge after union activity has begun,
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NLRBv. Princeton Inn ., 424 F. 2d 264, 73 LRRM 3002 (3rd dr. 1970);

a nore experienced worker who has participated in union activities is

fired rather than a | ess experienced worker, Federal Mygul Corp.,

Serling Aumnum@. DOv. v. NNRB supra; or a relative of a known

union activist is discharged wthout justification, Forest Aty
Gontainers, Inc., 212 NLRB No. 16, 87 LRRM 1056 (1974) H cknan Gar nent
G., 216 NNRB No. 16, 88 LRRV 1651 (1975).

The evi dence bearing upon the discrimnatory nature of the
Zarazua's discharge is substantial. They were laid off allegedly because
of "lack of work", yet other enpl oyees who were not laid off had | ess
experience and seniority than they, in spite of the professed conpany
policy of laying off enpl oyees with the | east experience first. The
enpl oyer' s reasons for the di scharges had shifted by the tine of the
hearing, and vacillated sonewhat nore during the hearing, each of which was
i nconsi stent with the rai ses and bonuses paid to the Zarazuas shortly
before their discharges and the utter |ack of any evidence that the quality
of their work was not acceptable. Mreover, the conduct alleged by the
respondent to justify the discharges had, in each case, occurred nonths
prior thereto and had either been tolerated in silence or corrected upon
adnoni tion.

There is substantial evidence to support a concl usi on that
respondent knew about the Zarazuas® union activities. Respondent enpl oyed
arelatively snall nunber of enployees, a third of which were related to
the owners of the nursery. Ms. Kuramura was in daily contact wth the
enpl oyees, was constant!y supervising themin confined quarters, and coul d
hear everything that was said in the greenhouse where they worked. M.

Zar azua engaged
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in many of his union activities on respondent's premses and Ms.
Zarazua participated in discussions wth other enpl oyees about the
union. There is authority, using these facts alone, to infer enpl oyer
know edge of the union activities of its enpl oyees. In NLRBv. Joseph

Antell, 358 F. 2d 880, 62 LRRM 2014 (1st dr. 1966), the NLRB descri bed

the "snall plant” doctrine to find that the enpl oyer did di scover the
enpl oyee' s union activities because of the anpl e opportunity to observe
t hem

Respondent ' s know edge of the Zarazuas' union activities can al so
be logically inferred froman examnati on of the sequence of events | eadi ng
to the discharges. The conduct allegedly justifying the di scharges occurred
nonths prior to August of 1975. Fligonio Zarazua' s al |l eged absent eei smhad
been occurring since March of 1975. The incidents giving rise to the
concerns over Maria Zarazua' s honesty occurred in June and July of 1975. In
m d- August the UPWorgani zer visited the nursery acconpani ed by Fligonio
Zarazua. M. Kuranura appeared in the roomat the sane tine and t ook
phot ographs. He cl ai ned he was photographing friends of his, yet those,
phot os, inexplicably, did not develop. A fewdays |later Ms. Zarazua and
Ms. Kuranura had a conversation about wage rates. This conversation,
according to Ms. Zarazua al so i ncluded questions by Ms. Kuramura as to the
Zar azuas® uni on synpathies. Substantial pay raises followed within the
week. In early Septenber M. Kuranura di scovered union |leaflets on his car
and had conversations wth friends at his church about the uni on

"commot i ons" at other nurseries.
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Approxi natel y one week prior to Septenber 13, M. Zarazua was

adnoni shed about fol |l ow ng proper procedures in punching in on the
tine clock after which, M. Kuranura acknow edged, no irregul arities
took place. Then, wthout prior warning, both M. and Ms. Zarazua
were told there was no nore work at the tine they were given their
checks.

Qonsidering the timng of the events, and circunstances
surroundi ng them together with the unconvincing justifications offered by
respondents for the discharges, we conclude that the greater probability of
truth lies with a finding that respondent knew of the Zarazuas® union
activities. To conclude that the di scharges were not notivated, at least in
substantial part, by a desire to discourage union activity defies | ogi ¢ and
comon sense.

Veé find, therefore, that respondents viol ated Section 1153(c)
of the Act when the Zarazuas' enpl oynent was termnated on Septenber 13,
1975.
| NTERROGATI ON

Respondent is al so charged with the unlawful interrogation of
Mari a | nez Zarzua concerning her protected activities. Section 1153(a) of
the Act makes it an unfair |abor practice for an enployer to "interfere
with, restrain, or coerce" enployees in the exercise of their Section 1152
rights.

The charge of interrogation is supported only by the testinony
of Ms. Zarazua concerning a single conversation which allegedy transpired
between her and Ms. Kuramura. It is clear fromthe record that this

conversation occurred prior to August 28,
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1975, the effective date of the Act. Thus, it cannot provide the basis
for an unfair |abor practice charge and the allegation is di smssed.
THREATS

Respondent is charged wth threatening to cl ose the nursery
and deport enpl oyees if the uni on becane excl usi ve bargai ni ng
representative.

Both Maria and F | ogoni o Zarazua testified that
M. Kuramura addressed the enpl oyees as a group and stated that if the
union cane in, he would throwout the flowers, send the Mexicans to
Mexico and plant marijuana. M. Zarazua testified that M. Kuramra
spoke w th enpl oyees, either separately or in groups, on a daily basis
followng Horentine Gnzal es' visit to the premses, each tine
repeati ng the sane nessage: that if the union cane in there woul d be no
nore wor kK.

M. Kuramura deni ed naki ng statenents about dunpi ng t he
flowers. He admtted nmaking a statenent that he coul d nake nore noney
grow ng narijuana, but asserted that it was said in a joking way. Ms.
Kuramura confirned that a statenent about grow ng narijuana was nade
and testified that the enpl oyees | aughed at the renark.

Again, we are faced wth a direct conflict in the testinony,
but unlike the charge relating to the discharges, there is no
additional evidence to shed light on the truth of the allegation. V¢
therefore find that the General (ounsel did not neet his burden of

proof and we dismss the allegations.
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REMED ES

V¢ order the follow ng renedi es consistent wth
those set forth in Tex-Cal Land Managenent, Inc., 3 ALRB No. 14 (1977).
I T 1S HHREBY CGROERED THAT respondent, S. Kuramura, Inc., its

of ficers, agents, successors and assigns shall:

1.

2.

Gease and desi st from

(a) D scharging or otherw se discrimnating agai nst

enpl oyees because of their union activities, and;

(b) I'n any other manner interfering wth, restraining or
coercing its enployees in the exercise of their rights
guarant eed by Sections 1152, 1153 (a) and 1153 (c) of the
Act.

Take the followng affirmative action which is

necessary to effectuate the policies of the Act:

3 ALRB No. 49.

(a) Gfer HIlogonio Zarazua and Maria | nez Zarazua

immedi ate and full reinstatenent to their forner positions;
(b) Make F logoni o Zarazua and Maria I nez Zarazua, and each
of them whole for any | oss incurred by reason of their

di scharge including interest thereon at the rate of 7% per
annum

(c) Preserve and, upon request, nake avail able to the Board
or its agents, for examnation and copying, all payroll
records, social security paynent records, tinecards,
personnel records and reports, and all other records

necessary to anal yze the anount of back pay due;

17.
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(d) Issue the foll ow ng NOIl CE TO EMPLOYEES (to be printed
in English, Spani sh, and Japanese) in witing to all
present enpl oyees, and nail a copy of said Notice to all
of the enpl oyees listed on the naster payroll for the
payrol | period enconpassi ng Septenber 13, 1975 (excl udi ng
enpl oyees who are current enpl oyees), and post such
Nbtice, for a period of not |ess than 60 days, at appro-
priate | ocations proximate to enpl oyee work areas,

I ncl udi ng pl aces where notices to enpl oyees are
custonarily posted and

(e) Have the attached NOIM CE read in English, Spani sh and
Japanese at the commencenent of the 1977 harvest season on
conpany tine, to all those then enpl oyed, by a conpany
representative or by a Board agent and to accord said
Board agent the opportunity to answer questions which
enpl oyees nay have regarding the Notice and their rights
under Section 1152 of the Act.

(f) Notify the Regional Drector in the Salinas Regi onal
Gfice wthin twenty (20) days of receipt of a copy of
this order of steps respondent has taken to conply
therewth, under penalty of perjury, and continue to
report periodically thereafter until full conpliance is

achi eved.
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W further order the Regional Cirector of the Salinas
Regi onal office to conduct an investigation to determne the anount
of back pay due the discrimnatees and cal cul ate the interest thereon
consistent wth this Board' s decision in Sunnyside Nurseries, 3 ALRB

No. 42 (1977).

Dated: June 21, 1977

RCBERT B. HUTCH NSON  Menber RONALD L.

RJ Z, Menber

3 ALRB No. 49 19.



NOT CE TO WIRKERS

After a trial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

V¢ will do what the Board has ordered, and also tell you
t hat :

The Agricultural Labor Relations Act is a lawthat gives
all farmworkers these rights:

(1) to organi ze thensel ves;

(2) toform join or hel p unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOI do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.

Especi al | y:

VE WLL NOTI fire or do anything agai nst you because

of the union;

VE WLL GFFER F | ogoni 0 Zarazua and Maria | nez Zarazua
their old jobs back if they want them beginning in this
harvest and we wi |l pay each of themany noney they | ost

because we laid themoff.

3 ALRB No. 49 20.



Dat ed:
S KURAMURA, | NG

By:

(Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board,

an agency of the Sate of Galifornia. DO NOI REMOVE CR MUJTI LATE

3 ALRB No. 49 21.



MEMBER JOHNSEN D ssenti ng:

| disagree with ny col |l eagues who decline to accept the
credibility findings of the admnistrative lawofficer. | agree wth the
findings and recommendati ons of the admnistrative |aw officer and woul d
dismss the conplaint inits entirety.

The majority establishes this Board s authority for an
I ndependent review of the record and the overturning of the findings of
the admnistrative lawofficer. This position | fully endorse. However,
in this case ny i ndependent review of the record | eads ne to uphol d the
credibility findings of the admnistrative |law officer. The evidence
reveal s dianetrical ly opposed positions concerning the all eged
discrimnatory discharges of M. and Ms. Zarazua. This situation
augnents the need to rely upon the credibility findings of the
admni strative law of ficer, who had the opportunity to observe the
deneanor of all of the wtnesses. A though the credibility findings were

not

3 ALRB No. 49 22.



as specific as they shoul d have been, they nonethel ess went beyond what
the majority deened a threshol d stereotype footnote. In describing the
basis for his findings and concl usi ons, the admnistrative |aw of ficer
stat ed:

The testinoni al evidence introduced by the conpl ai nant and

t he respondent was dianetrically opposed. |n determning

the credibility of the wtnesses, the admnistrative | aw

officer has carefully reviewed the entire record and has

given particul ar consideration to the deneanor of the

various wWtnesses, their manner of testifying, and the

character of their testinony. Having done so, it is

concluded that the testinony of the general counsel's

W t nesses was not credibl e.

It is well established, under NLRB precedent, that a cl ear
preponderance of the evidence is required in order to reject the | aw
officer's credibility findings based on the deneanor of w tnesses.
Sandard Drywal | Products, Inc., 91 NLRB 544, 26 LRRM 1531 (1950);
Tidel ands Marine Service, Inc., 140 NLRB 288, 52 LRRM 1005 (1962); Charmn

Paper Products, (o., 186 NLRB 601, 75 LRRM 1389 (1970). M reading of the

hearing transcript does not show the evidence to preponderate clearly in
favor of the Charging Party.

The mgjority has established that M. Zarazua was actively
involved wth the Lhited FarmWrkers Uhion, but no direct evidence was
presented to show that the enpl oyer knew of the union activities of either
M. or Ms. Zarazua. In uncontradicted testinony M. Zarazua rel ated that
he was careful to hide his union activities fromhis enpl oyer. Mreover,
the conceal nent of union activities was facilitated by the | anguage barrier
bet ween t he Japanese enpl oyer and the Spani sh enpl oyees.

In addition, it is ny opinion that the General Counsel failed

to denonstrate that the enpl oyer possessed an anti-uni on
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aninus. In finding an unlawful notivation on the part of the enpl oyer,
the majority relies on such inconclusive factors as a di sputed pi cture-
taki ng i nci dent whi ch occurred before the Act becane | aw the enpl oyer's
testinony that he found a Spani sh | anguage union | eafl et on his car w ndow
and threwit away, and conments he heard fromfriends at church concerning
uni on commotions at other nurseries.

The General Gounsel has the burden of proving
affirmatively, by substantial evidence, that the di scharges were due to
union activities. Indiana Mtal Products Gorp. v. NLRB, 202 P. 2d 613, 31
LRRM 2490 (7th dr. 1953). Wiile it is not necessary that know edge or

noti ve be established by direct evidence, the circunstantial evi dence used
to establish know edge or notive "nust do nore than give rise to a nere

suspicion". NLRBv. Shen-Val ley Meat Packers, Inc., 211 F. 2d 289, 33 LRRM

2769 (4th dr. 1954). The circunstantial evidence adduced by the General
Gounsel does not, in ny opinion, neet that test. The evi dence mght have
rai sed nore than a nere suspi cion anong ny col |l eagues, but it is still
insufficient to warrant overturning the credibility findings of the
admni strative |aw of ficer.

Dated: June 21, 1977

R chard Johnsen, Jr., Menber

3 ALRB No. 49 24.



BEFGRE THE AR QLLTURAL LABCR RELATI ONS BOARD

GF THe STATE G- CALIFGRN A

S KIRAMRA [INC, CASE N0 75- (= 133-

)
Respondent . g M L- 10565
and ) o ,
) Admni strative Law
WN TED FARM WIRKERS ) Gficer's Decision
- ABRCA AFL-AQ \
Intervenor. )
)

This natter cane on regularly for hearing before Philip
V. Sarkisian, admnistrative |law judge of the dfice of
Admnistrative Hearings, duly appointed by the Agricul tural Labor
Rel ati ons" Board to act as an admnistrative |aw officer. The
hearing was held at Salinas, CGalifornia, on Novenber 12, 13, 19,
and 20, 1975.

The general counsel, conplai nant, was represented by G
Aison olgan and Hise Manders, staff counsel. S XXX Inc.,
respondent, was represented by attorney Frederick A Mrgan. of
the law firmof Bronson, Bronson and MK nnon. An oral notion to
I ntervene was nade by the Lhited FarmVWrkers of Anerica., AFL-A O
(UF.W). The notion was granted and the intervanor was
represented by Brian Spears, Frank Huerta ,and Linton XXX

Qal and docunentary evi dence was introduced at the
hearing. The record was held open to permt the parties to file
briefs. Briefs were filed by the general counsel and by the
respondent. No brief was filed by the intervenor. The case was than
submtted and the record was cl osed.

The admni strative law officer, upon the entire record, his
observation of the deneanor of the w tnesses, and upon consideration
of the briefs, now nakes the foll ow ng deci si on:



FI ND NG GF FACT
I
A true and correct copy of the original charge in this case filed
by the UF. W on Septenber 23, 1975, was duly served by the UF. W on
respondent on Septenber 23, 1975.
I
Respondent, S Kuramura, Inc.,is a corporation, engaged in
agriculture in Mnterey Gounty. Respondent is now and has been at all naterial
tines herein an agricultural enployer wthin the neani ng of section 1140. 4,
subdi vision (c),of the Agricultural Labor Rel ations Act(the Act).
11
The UF.W is nowand at all tines rel evant herein has been a | abor
organi zation w thin the neaning of section 1140.4, subdivision (f), of the
Act.
IV
At all tines material herein the fol |l ow ng naned persons have been
and now are supervi sors and owners wthin the neani ng of section 1140. 4.,
subdivision (j), of the Act and agents of respondent acting on its behal f:
Shi get oshi  Kur amur a
Hoshi ko Kuranur a
\Y
At all tines nmaterial herein FHlogonio Zarasua and Maria | nez
Zarazua are now and have been agricul tural enpl oyees wthin the neani ng
of section 1140.4, subdivision (b), of the Act.
\Y/
The material allegations continued in paragraph 6, 7, and 8 of the
conpl ai nt were not established by a preponderan of the evidence.
A It was not established that Shigetoshi and Yoshi ko Kuranura, or
either of them over interrogated respondent.

-2-



enpl oyees regarding their union nenbership, activities, and
synpat hies as al l eged i n paragraph 6(a) of the conpl aint.

B. It was not established that Shigetoshi Kuranura ever
threatened to cl ose respondent's busi ness operation if a union
becane its enpl oyees' excl usive bargai ning agent, as alleged in
par agr aph 6(b) of the conpl ai nt.

C It was not established that Shigetoshi Kuramura
ever threatened to have respondent's enpl oyees who engaged in
union activities deported, as alleged in paragraph 6(c) of the
conpl ai nt .

D On Septenber 13, 1975, respondent, by and through
Shi getoshi Kuramura, discharged Fligonio Zarazua. He was di schar ged
because M. Kuranura believed that M. Zarazua was not keepi ng
accurate records of his working hours and because he frequently was
absent fromwork. It was not established that M. Zarazua. was
di scharged for engaging in union activity or to di scourage
nenbership in the UF. W, as alleged in paragraphs 6(d) and 8 of the
conpl ai nt.

E On Septenber 13, 1975, respondent, by and through
Shi getoshi Kuranura, discharged Maria | nez Zarazua. She was
di scharged because M. Kuraniura believed she was di shonest and
because she was frequently absent fromwork. It vas not established
that Ms. Zarazua was di scharged for engaging in union activity or
to di scourage nenbership in the UF. W, as alleged in paragraphs
6(e) and 8 of the conpl ai nt.

CONCLUSI ONS CF LAW

Miolations of section 1153 of the Act, subdivisions (a)
and (c), were not established.

BAS S FCR FI ND NGS AND GONCLUSI ONS

The testinonial evidence introduced by the conpl ai nant and
the respondent was dianetrically opposed. In determning the
credibility of the wtnesses, the admnistrative | aw officer has
carefully reviawed the entire record and has gi ven particul ar
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consideration to the deneanor of the various wtnesses, their
nmanner of testifying, and the character of their testinony.
Havi ng done, so, it is concluded that the testinony of the
general counsel's w tnesses was not credibl e.
* ok ok * *

WEREH-CRE, the administrative | aw of fi cer recounds
the fol |l ow ng order:

The conplaint is hereby dismssed inits entirety.

Dat ed: January 29, 1976.

(Pt V i

PHLIP V. SARK STAN

Admni strative Law Judge

dfice of Admnistrative
PVS i Heari ngs
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