STATE OF CALI FORNI A
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Petitioner.

Thi s decision has been de3.egated to a three-nmenber panel
Labor Code Section 1146.

On Septenber 30, 1975, an election was held at 0. P.
Murphy & Sons. The tally of ballots showed the follow ng results:

W . . . . . . . . . . . . . . 1%
N thion . . . . . . . L L L 22
(allenged BAllOts . . . . . . . 25
id ... .00 4

The enployer filed timely objections of which the
executive secretary dismssed thirteen. A hearing was held on the
remai ning two obj ections.

Subsequently, the enpl oyer made a notion to reopen the
hearing and to enforce subpoenas ad testificandumin order that the
testinony of previously unavail able declarants could be heard. The
motion was granted and the Board obtai ned enforcenent of the
subpoenas pursuant to Labor Code Section 1151 ( b), and the hearing was
r eopened.

W uphol d the el ection.



1. Inproper (bservers

The enpl oyer objected to the UFWobservers on two
gr ounds:
(1) observers were UFWofficials or organizers, and (2) three UFW
observers were not predesi gnat ed observers.

At the hearing the enpl oyer devoted much of its effort to
establishing that Pedro Gacia and Ronundo Moral es were uni on
organi zers and thus not qualified to have acted as observers. How
ever, onits face, the pertinent regulation, 8 Cal. Admn. Code
Section 20350( b) ,¥ requires only that observers be nonsupervi sory
enpl oyees of the enployer. There is no contention that either Pedro
Gacia or Ronundo Moral es were supervisors or not enpl oyees. In fact,
there was testinony that they were enpl oyees. The objection has no
nerit. Therefore, the Board agent did not abuse his discretion by
overruling the enpl oyer's objection to the nomnation of Pedro Gaci a
and Ronundo Moral es at the pre-el ecti on conference.
The enpl oyer alleged that there were three UFWobservers present at
the el ection who had not been predesignated at the preel ection
conference. Wiile the Board agent shoul d not have all oned observers
who were not predesignated [8 Cal. Admn. Code Section 20350( b) ],
there is no evidence that any actual observer was in fact ineligible to
act in that capacity. Therefore the error did not have an i npact on

the election. In the absence of any facts

Y8 Cal. Adnmin. Code Section 20350( b) (1975) : re-enacted as
Section 20350( b) (1976).
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indicating that the difference in the nunber of observers for the UFW
and the enpl oyer affected the outcone of the el ection we

hold that the nunerical inbal ance al one does not constitute grounds

for setting aside the el ection.?

The enpl oyer objected to Vicente Martinez acting as an
observer for the UFWon the grounds that i mediately before the
el ection he passed out UFWbuttons and thus disqualified hinself as
an observer. According to our determnation of allegations of pre-
el ection msconduct, infra, we hold that this objection is w thout
nerit.

Therefore, we dismss these objections.

2. Hectioneering at the Polling Ste

The objection is based on the follow ng allegations: (1)
the passing out of UFWbuttons and bunper strips during the el ection,
(2) the placing of bunper strips on cars near the polling site during
the election, and ( 3) the disbursenent of UFWbuttons near the voting
boot hs during the el ection.

The evidence is insufficient to support the allegation that
during the el ection peopl e were passing out bunper strips in the
parking | ot, and accordingly we find this objection wthout nerit.

During the election a voter placed a bunper strip on a car

| ocated in the parking lot. This was i medi ately brought to

<'See, e. g.: \Westinghouse Eectric Cbn?., 182 NLRB 481, 74 LRRM
1125 (1970) wherein the NLRB stated! “W find that this inbalance in

t he nunmber of observers did not create the inpression that the Board
f?vored the petitioners over the enmployer or otherw se prejudiced the

el ection.”
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the Board agent's attention, and he renoved the bunper strip and two
others which had al ready been placed on the car. The enpl oyer al so
objected to the presence in the parking |ot of four autonobiles wth
UFW bunper strips on themincluding one car parked where workers passed
by on their way to the voting booths. Previously we have held that the
mere presence of canpaign naterial in or about the polling area is not
grounds for setting aside an election absent a prejudicial effect on the
election. Veg-Pak, I nc., 2 ALRB No. 50 (1976); Harden Farns, 2 ALRB
No. 30 (1976); R T. Englund Co., 2 ARNdo. 23 (1976); Chula Vista
Farns, I nc., 1ALRBNo. 23 (1975). Vefind that the presence of

bunper strips during the election and the placing of bunper strips on
the car does not warrant setting aside the election

During the election, the enpl oyer's observer left the
polling site to assist the Board agent in encouraging a reluctant
crew to cone and vote. Wen she returned to the polling site
approximately fifteen mnutes |ater there were seven prospective
voters wearing UFWbuttons and insignia. The observer did not
actually know where the workers obtained the canpaign naterial, but
she inferred that the canpaign material was being passed out at the
polling site. At nost the evidence indicates that sone of the
voters wore canpaign material at the polling site. This is not
sufficient grounds for setting aside the election. Veg-Pak, | nc., 2
ALRB No. 50 (1976); Harden Farns, 2 ALRB No. 30 (1976) .

These obj ections are di sm ssed.
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3. Electioneering at Entrance to the Farm

The enpl oyer objected to the election on the grounds that
unaut hori zed UFW observers were allowed to remain at the ranch entrance
during the election. This was not established, and even if proven
woul d not by itself constitute grounds for setting aside the election.
See: WlliamPal Porto & Sons, 1 ALRB No. 19 (1975); Toste Farns, 1
ALRB No, 16 (1975). This objection is wthout merit.

The enpl oyer also alleged that one individual electioneered
during the election by shouting fromthe road which runs along the edge
of the farmto workers in the field. This objectionis without nerit
for two reasons. First, the occurrence of the incident was not
established. And, as we have previously held, the shouting of slogans
not attributable to a party to the election is not conduct sufficient

to warrant setting aside the election absent a show ng that the voters
free choice was inpaired. Harden Farns, 2 ALRB No. 30 (1976). Here,

at nost, the individual who allegedly shouted was a worker and not a
union official, and there was no showing that the alleged shouting
I nci dent affected the outcome of the election.

These objections are di sm ssed.

4. Intimdation of Wrkers

The enployer alleged in its objections that the UFWinti -
m dat ed workers by threats of violence and deportation. An enployer
witness testified that some workers approached himafter the election

and told himthat they were "being a little bit pushed.
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An enpl oyer forenman gave testinony which was equal |y sketchy. He
testified that "three or four" workers conpl ai ned about threats. He
could recall the nanes of two of the workers: "Jinenez" and
"Alicia." The enployer foreman testified that Alicia told himthat she
had recei ved a tel ephone call "on what to do. " The above

testinony was admssible, but its hearsay nature affects the

weight it will be accorded.?

The enpl oyer sought further support for its contention by
attenpting to introduce into evidence the declarations of three of five
workers who had stated that the UFWi nti mdated workers.

These three were in Mexico at the tine of the hearing. The hearing

officer did not allowthese declarations into evidence.? The two

ot her declarants, Juan Jinenez and Santos Ji menez refused to obey the
subpoenas and failed to appear at the hearing.

Uoon the enployer's notion, Juan Jinenez and Santos Ji ez
were brought before the Monterey County Superior Court and ordered to

testify, and the hearing was reopened. Santos Ji nenez was

¥Forner 8 Cal. Adnin. Code Section 20390 (a% (1975) , re-enacted as
Section 20370 (b) and (c) (1976), stated: "Strict rules of evidence
shal | not apply." Accordingly, we have held that while hearsay
testinmony is adm ssible, nere uncorroborated hearsay evi dence does not
constitute substantial evidence to support a finding of the Board. See
Patterson Farns, Inc., 2 ALRB No. 59 (1976); Apollo Farnms, 2 ALRB
No~3~9("1976) , This rule has been substantiall; reiterated in Section
20370 ( b) :  "Hearsay evidence may be used for the Purpose of o
suppl enenting or explaini ng_ ot her evidence, but shall not be sufficient
initself to support a finding unless it would be admssible in civil
actions."

“ppol 1o Farms, 2 ALRB No. 39 (1976), held that it was error
to admt into evidence the declaration of a declarant absent from
the hearing. This was based on the Board's fornmer regulation
§ 20390 (a) which provided in part: "Al wtnesses [at post-election
obj ection hearings] shall be examned orally and under oath."
%230%‘%( bfd?nlnw%de Section 20390 (a) (1975); re-enacted as Section
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subpoenaed upon the enployer's notion to substantiate the allegation of
intimdation of workers by the UFW but instead his testinony
I ndi cated the opposite. The testinony and declaration of Santos
Jinenez were translated as he does not speak English. Upon review ng
his own decl aration, he denied that he had said there were threats or
that "they [the UFW would do sonething to us, " or that he had nade
any statenent about any other kind of intimdation by the UFW A
review of the record shows that any apprehensi on Santos Jinenez felt
was due to tal k anong the workers thensel ves. Santos Ji nmenez al so
testified that he signed the declaration sinply to avoid any
entangl enents such as having to testify at a hearing. V& note that the
enpl oyer declined to examne the other declarant, Juan Jinenez, after
the testinony of the first proved fruitless.

The evi dence does not support the contention that there was
intimdation. The testinony of the enployer's own witness, Santos
Ji nenez, undermnes the enpl oyer's obj ecti on.

This objection is di smssed.

5. Pre-election M sconduct

There was testinony that MVicente Martinez, a URWobser ver,
passed out URWhbuttons in the parking | ot, which is at |east twenty
feet fromthe polling site, before the polls opened. There was al so
testinony that unidentified persons were passing out bunper strips in
the polling area before the el ecti on began. V¢ have previously held
that canpaigning in the polling area prior to the opening of the polls
Is not grounds for setting aside an election. Lhited Glery Gowers, 2
ARB No. 27 (1976); Admra Packing Co., 1ARBNO. 20 (1975),
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This objection is di smssed.
The Lhited FarmVWrkers of Anerica, AHL-AQ is certified
as the bargaining representative of all agricultural enpl oyee of O.

P. Mirphy & Sons in Monterey Gounty.
Dated: March 17, 1977

CERALD A. BROM, Chai r man

R CGHARD JO-NSEN J R. ,  Menber

RONALD L. RUI Z, Menber
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