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The Board has recei ved di scovery notions filed by the

respondents in a nunber of unfair |abor practice proceedi ngsY requesting
pre-hearing disclosure of (1) the nanes and addresses of w tnesses and
persons w th excul patory evidence, (2) copies of all excul patory

evi dence, (3) statenents of w tnesses and persons w th know edge of the
incidents in question and/or wth excul patory evidence, (4)

I nvestigative reports prepared by the general counsel and chargi ng
party, (5) docunents and witings, particularly those proposed to be
offered into evidence, (6) a description of real evidence relevant to

the charges fil ed and

YRespondent s i ncl ude enployers E & J. Gallo Wnery, case
nunbers 75-CE&- | -F, 75-CE22-F, 75-CE27-F, 75-C&76-F, Tenneco Farmng (o.,
case nunbers 75-CE42-F, 75-CE12-R GQGunarra Mineyards Corp., case nunbers
75-CE-51-F, 75-RG38-F, 76-C=39-F, 76-CE39-1-F, Charley Brown and Henry
Moreno, case nunbers 76-CE34-1 (R, 76-CE35-1(R; R chard Bagdassari an,
case nunbers 77-C&7-C 77-C&7-1-C 77-CE10-C Jack or Marion Radovi ch,
case nunber 76-CE22-F, and a | abor organi zati on, Véstern Conference of
Teansters, case nunber 75-Q.-1-F. A though we render a single opinion on
the discovery notions, the pending unfair |abor practice cases have not, of
course, been consolidated for hearing.



(7) other tangi bl e evidence in the possession of the general counsel, such
as phot ographi c evidence. Additionally, several respondents have requested
subpoenas for the purpose of deposing Board personnel, including the
executive secretary and representatives of the general counsel, for the

pur pose of discovering additional evidence in the Board' s possessi on.
Respondent s have al so proposed to utilize interrogatories for this purpose.

Both the general counsel and the charging party have filed
nenoranda i n opposition to the di scovery notions. The general counsel is
wlling to provide sone, but not all, of the requested naterial, while the
charging party urges the Board to deny pre-trial discovery entirely.
Because of the inportance of the issues presented, the Board granted
conti nuances of schedul ed hearings in a nunber of pending cases in order to
consi der together the various notions, as well as the nenoranda filed in
support thereof and opposition thereto.? As specifically set forth bel ow
the Board has determned that the di scovery notions be granted in part and
denied in part.

V¢ agree wth the general counsel that the Board nust preserve
as confidential the identity of workers assisting this agency in the
investigation and litigation of unfair |abor practices The nanmes and
statenents of workers who are conpl ai nants, proposed w t nesses, or who give

information to the ALRB is infornati on

ZBecause of the absence of discovery procedures under the ALRA the
i ssues raised here would norrmal |y arise in the context of a petition to
revoke a subpoena. In light of this decision, it wll be unnecessary to
require the parties tore-litigate the i ssues before the Board i n anot her
procedural context. Rather, we wll decide the issues on the nerits in the
present decision and order.
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whi ch respondents may not receive in advance of trial. Nor are the
respondents entitled to pre-trial discovery of investigative reports
containing the identity of workers or the infornati on gi ven by them
These sane confidentiality considerations do not, however, apply to the
names and statenents of nonenpl oyee w tnesses, nor to excul patory
evi dence, nor to docunentary and ot her tangibl e evidence insofar as they
do not reveal the identity or statements of workers. (Conscious of our
responsibility to pronote fair hearings, we w ll accord di scovery of such
infornmation to respondents in the manner set forth bel ow

Respondents claima constitutional right to pre-trial discovery
in admnistrative proceedings. It is well-established, however, that pre-
trial discovery is not required as a matter of due process in NLRB
proceedi ngs or admni strative proceedi ngs existing under California | aw

NLRB v. Valley Mld, 530 F.2d 693, 695 (6th Gr. 1975), 91 LRRV 2478,

2480; D Youville Manor v. NLRB, 526 F.2d 3, 7 (1st dr. 1975), 90 LRRM

3100, 3104; Everett v. Gordon, 266 CA 2d 667, 674. Such discovery rights

as exi st have been created by either the legislature or the courts. The
Agricultural Labor Relations Act nmakes no provision for discovery and, as
the parties concede, the ALRB is not governed by the provisions of the
Admnistrative Procedure Act, Qov't (ode Section 11507.5, et. seq. See
Governnent Code Section 11501. The APA specifically provides that it
shall confer the sole right and excl usi ve nethod of discovery for such
agencies as are covered by that Act. Respondent's contention that the

di scovery provisions of the Gvernnent Code are a | egislative neasure of
what di scovery shoul d be accorded by agencies not governed thereby is

W t hout
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nerit and renders the specific statutory exclusion neani ngl ess,
The Board recogni zes and shares the CGalifornia courts

"coomtnent to the w sdomof discovery"” in general. Shively v. Sewart, 65

CA 2d 475 at 479 (1966) and recogni zes that "the legislature's silence wth
respect to pre-hearing discovery does not nean . . . that it has rejected
discovery." |d. The Shively, supra, case does not, however, require the
General (ounsel to disclose the identity of conpl ai nants, w tnesses,
inforners and their statenents in unfair |abor practice cases before this

agency. Rather, the rationale for the court's decision in Shively, supra,

di stingui shes that case fromunfair |abor practice proceedi ngs conducted by

the ALRB.

In Shively, supra, two physicians brought action to conpel

| ssuance of a subpoena duces tecumto obtai n depositions and docunents from
the SSate Board of Medical Examners prior to disciplinary hearings in
whi ch they were accused of performng illegal abortions. The thrust of

Shively, supra, was the quasi-crimnal nature of the disciplinary

proceedi ngs, and the court's correspondi ng conclusion that a crimnal |aw
anal ogy was appropriate The Shively Gourt reasoned that (1) the
disciplinary proceeding is punitive in character, and nay lead to the
remedy of prohibiting the accused frompracticing his profession, (2) the
doctors invol ved are charged with crines and shoul d t herefore be accorded
the sane opportunity as crimnal defendants to prepare a defense, (3) the
Medi cal Board prosecutes the proceedi ngs and has broad i nvesti gatory
powers, (4) the agency acts as investigator, prosecutor, and judge, which

concentration of functions warrants
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procedural safeguards, (5) as the full Board assenbl es to hear charges,
judicial econony counsels that full preparation be pronmoted in order to
avoi d needl ess conti nuances.

Anal ysis of the nature of unfair |abor practice proceedi ngs
establishes that they do not contain the elements & the "crimnal |aw
anal ogy" whi ch was appropriate to the disciplinary proceedi ngs before the

Galifornia court in Shively, supra. Mst significantly, unfair |abor

practice proceedings are sinply not punitive in character, but renedi al.
The renedi al, as opposed to punitive, nature of such proceedings is not a
nere semantic distinction, but a concept going to the heart of this

agency' s function and purpose and basic to the Agricultural Labor Rel ations
Act. An unfair |abor practice proceeding is a legal creation found only in
our Act and other collective-bargaining statutes nodel ed after the National
Labor Relations Act. This Board, like the NLRB in the industrial context,
has been del egated the task of pronoting collective bargai ni ng between

| abor and nanagenent, a task which requires us to strike and continual |y
naintain a delicate power bal ance between the two. The Act's prohibition
of unfair |abor practices, and the Board's power to renedy their effects,
IS a necessary tool utilized to effectuate the Act's basi c purpose: the

pronotion of collective bargaining. Whlike the doctors in Shively, supra,

who were charged wth coomtting crimnal abortions, respondents in unfair
| abor practice proceedi ngs are sel domcharged wth conduct constituting a
crinme or prohibited by any statute save the ALRA  Wnlike disciplinary or

|i censing proceedings, wth their severe sanctions,
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an unfair labor practice proceeding is intended not to punish the
wongdoer, but to nake whole the wonged. As the Suprene Court has
stated with reference to the NLRB:

The (NLRA) is essentially renedial. "It does not carry a

penal programdecl aring the described unfair | abor

practices to be crimes. The Act does not prescribe

penalties or fines in violation of public rights or

provi de i ndemmi ty agai nst community | osses as

di stingui shed fromthe protection and conpensati on of

enpl oyees. Republic Seel Corp., v. NLRB, 7 LRRM 287,

289, 311 U S 7.
Because the unfair |abor practice provisions of the ALRA are substantially
simlar to those of the NLRA the Court's reasoning applies wth equal
force to proceedi ngs under our Act.

A so, the ALRB does not possess the kind of investigative

power s whi ch |icensing boards possess. This Board nay not initiate
conpl ai nt proceedi ngs sua sponte, but only pursuant to the filing of a
charge wth the agency. Labor Gode Section 1160.2. This procedure is in
narked contrast to that of the Board of Medical Examners, which in the
course of its reviewof nedical practice may go so far as to enpl oy
persons to pose as patients for investigatory purposes. Mreover, unlike
the Board of Medical Examners, this agency, |ike the NLRB, has been
designed to provide for a separation of the prosecutorial and adj udicative
functions, in a manner nearly unique to admni strative agencies. Hence
the separate divisions of the General Gounsel and the Board. Finally, the
judicial expediency rationale noted by the Shively court is inapplicable
to hearings held by this agency, because the Board does not ordinarily
"assenbl e to hear the charges,” but has del egated that responsibility to

its admnistrative | aw of ficers.
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Sgnificantly, unlike disciplinary proceedi ngs of ot her
agenci es, in which the party prosecuted risks losing his livelihood, in
unfair |abor practice proceedings it is the enpl oyee-witness's ability to
earn a living which may be jeopardi zed by such di scl osure as respondent s
here seek. The basis of our decision to limt discovery is the necessity
of avoiding a real danger to the effectiveness of the Act itself, nanely,
the possibility of intimdation of enpl oyee-w tnesses. Gven the
simlarity of purpose and functions of this agency and the NLRB, it shoul d
be apparent that the experience of that agency alone is truly anal ogous to
the situation confronting this Board.

Certainly, this Board cannot ignore the economc realities of
the enpl oynent relationship. As the Seventh Grcuit has observed

Statenents nade during an investigation by enpl oyees to Board
agents may and often do reveal an enployee's and his co-
workers' attitudes and activities in relation to a union and
their enployer. |f an enpl oyee knows that statenents nade by
himw |l be revealed to an enpl oyer, he is less likely, for
fear of reprisal, to make an uni nhi bited and non-evasi ve
statenent, a circunstance conplicating a determnation of the
actual facts in a labor dispute. There is, therefore, strong
reason to naintain the confidentiality of enpl oyee statenents.
NLRB v. National Survey Services, Inc., (7th Ar. 1960) 301
F.2d 199, 206.

The NLRB renai ns opposed to pre-trial discovery in unfair |abor
practi ce proceedings and this policy continues to be upheld by the Federal
courts. The Federal courts have repeatedly supported the NLRB s policy of
preserving the confidentiality of evidence gathered in unfair | abor
practice investigations in order to |l essen the |ikelihood of retaliation

agai nst conpl ai nants and to prot ect
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potential witnesses.? Even the Fifth Arcuit, which is noted for
requi ring discovery in NLRB proceedi ngs, has recently refused to deny
enforcenent of a Board order in the absence of a show ng of act ual
prej udice. NLRBv. Rex D sposables (5th dr. 1974) 494 F. 2d 588, 86
LRRM 2495.

The possibility of intimdation of wtnesses is even greater in
an industry characterized by seasonal and tenporary enpl oynent than in the
industrial context in which the NLRB operates, A so, our Act accords to
agricultural workers rights and protections which are newy created and the
exi stence of whi ch many enpl oyees have yet to be advised. Ve distinguish
here between actual retaliation against wtnesses and their rel uctance
either to conme forward, or to cooperate fully, because of their fear of
retaliation, however justified or unjustified such fear nay be. The
function of our Act requires the full cooperation of enpl oyees, and there is
no doubt that the revel ation of enpl oyees statenents and identities woul d
retard our investigations of unfair |abor practices. Harvey's Végon Wieel

v. NLRB, 93 LRRM 3068, 3070 (9th Ar. 1976). Additionally, the prospect of

another unfair |abor practice charge to correct any retaliation as m ght
occur is inadequate to renedy the dangers di scussed above. There is the

possibility that intimdation wll

910th Adr. NLRBv. Leprino Cheese (o., 424 F.2d 184 (1970); 9th Qr.
NLRB v. Qobe Wreless, 193 F.2d 748, (1951); 7th dr. NLRB v. Vapor B ast
Mg. Co., 287 F.2C 402 (1961); 6th Ar. NLRBv. Valley Ml d Conpany, Inc. |,
530 F.2d 693 (1976); 4th dr. Inter type Co. v. NLRB, 401 F. 2d 41 (1968);
3rd dr. Roger J. Au & Son v. NLRB, 538 F.2d 80 (1976); 2nd Adr. N.RBv.
Interboro Contractors, 432 F.2d 854 cert, denied 402 U S 915 (1970); 1st
dr. DYouville Manor, Lowell Mass, v. NLRB 526 F.2d 3 (1975).
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prove nore effective than our ow renedial power. It should be noted
that our concern for protecting the confidentiality of the identity and
statenents of "enpl oyees" does not end when their enpl oynent relationship
wth a specific respondent termnates. Rather, we believe that the

inhibitory effect noted by the Nnth AQrcuit in Harvey's Wgon Weel ,

supra, would function with regard to any and all enpl oyees whose prinary
source of incone is derived fromagricultural enpl oynent generally. Ve
therefore decline to adopt any distinction between ex-enpl oyees and
present|y enpl oyed enpl oyees of a given respondent .

I n accordance with the principles discussed above, we w |
require (1) that conplaints be drafted wth specificity and bills of
particul ars be granted to renmedy deficiencies, (2) advance disclosure of the
nanes of outside expert wtnesses, (3) that issues and positions of the
parties be set forth at a pre-trial conference to be held no later than the
first day of the hearing, (4) an exchange of docunentary evi dence, preferably
i n advance thereof but no later than at a pre-trial conference, so |ong as
such di scl osure does not invol ve the identification of individual enployees,
and (5) that in back-pay proceedings, full disclosure be avail abl e of
infornmation tending to verify, contradict, or further clarify the naterials
in
the files of the General Counsel.?

Gonscious of our duty to pronote fair hearings, we wll
additionally require pre-trial disclosure of (1) names and statenents

of non-enpl oyee w tnesses and (2) evidence which is clearly

YThe above five requirenments are recommended by the Chairnan's Task
Force of the NLRB, 93 LRRM 242, 247. Chairman Brown concurs in the
granting of discovery only of these itens.
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and purely excul patory. Evidence froma worker who wll give testinony at
the hearing that is also incrimnatory wll not be disclosed prior to the
hearing. The General (ounsel is hereby ordered to conply with the
specificity and clarification requirenents and al so to disclose to
respondents the naterials as |isted above.

The requests for nanes and statenents of workers, and pre-trial
investigative reports containing the identity of workers or infornation
given by them are hereby deni ed.

The requests for lists of specific docunents and w tnesses to be
used at trial, insofar as such information is protected by the attorney work
product privilege, are hereby deni ed.

In light of the conclusions reached by the Board in this
deci sion, the requests for subpoenas for the purpose of deposing Board
personnel, and simlar requests for interrogatories, are hereby denied.
Such subpoenas are available only for the limted purpose of according
respondents an opportunity to nake a show ng of particul ari zed need for

i nformation sought in advance of trial. Shively, supra. Everett v. Gordon,

266 CA 2d 667. As we have specifically designated the information to be
accorded to respondents upon request, and the infornation which will not be
nade avail abl e to respondents in any event, no purpose for the depositions
renains. Dated: March 4, 1977

Gerald A Brown, Chairnan

R chard Johnsen, Jr., Menber

Robert B. Hutchi nson, Menber

Ronal d L. Ruiz, Menber
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