STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BQOARD

In the Matter of :
TEX- CAL LAND MNNAGEMENT, INC.

Enpl oyer, No. 75-RG 84-F
and 3 ALRB No. 11

UN TED FARM WORKERS OF AMERI CA,
AFL-A Q

PARTI AL DECI SI ON ON
CHALLENGED BALLOTS

Petitioner.

- N N N N N N N N N N N

Pursuant to our authority under Labor Code Section 1146, the
decision in this mtter has been delegated to a three-menber panel of
t he Board.

On Cctober 8, 1975 a representation el ection was conduct ed
among the agricultural enployees of Tex-Cal Land Management, Inc. The
results of the election were as follows:

For the United Farm Wrkers of

Averica (hereinafter UPW . . . . 171
For No Labor Qrganization. . . . . 130
WidBllots . . . . . . . . .. 2
(hallenged Ballots . . . . . . . . 87

As there were sufficient challenged ballots to be determnative
of the outcome of the election, the Regional Director conducted
an investigation pursuant to Section 20365 (e) (1) of the Regulations.?
The Regional Director's Report on Chal |l enged Bal | ots was issued

¥ A though the chal | enge ball ot roster |ncIuded 83 nanes the Regi ona
Director found in his |nvest|Pat|on that onl Y 82 envel opes cont ai ned
balhots to(rj]e voter having failed to deposit the ballot In the envel ope
as directe

28 Cal. Adnin. Code Section 20365(e)(1).



on Decenber 5, 1975. The enployer filed tinely exceptions
tothe Report. (n January 27, 1976, pursuant to witten request of
the Executive Secretary, served on the parties, the Regional D rector
issued a letter, also served on the parties, clarifying and suppl enenti ng
information relative to certain chall enged voters. ¥

Upon consideration of the Regional Director's Report, the
suppl enentary letter, ¥ and the exceptions thereto, we make the fol | ow
ing findings of fact and conclusions of |aw.

Rel atives or wives of foremen or supervisors:

The Regional Director recommended that the petitioner's
chal l enges to fifteen voters on the ground that they were the relatives or
wi ves of forenmen or supervisors be overruled, inthat this is not a
recogni zed basis for challenge under the Regul ations. See Section
20350(3); 8 Cal. Admn. Code Section 20350(3). As neither party has

excepted to the reconmendation we accept it

pro forma. Y

% The voters were: Celimar Garcia, Baldonero Parcron, Luiz Maria

Zanmorra Grajeda, Oristino Bastidas, Estrella Acosta, Neves A varez, M guel
Cabrel la, Maria Mntemayor-Canpos, Porfiria Ceja, Jesse Grom Mrio
Herrera, Luiz Martinez, Francisco Medina, Esperanza Oropeza, Qiillerno
Serrato, and A berto Vel a.

“ \W herein treat the Regional Director's letter, served on all
arties, issued in response to a witten request by the Executive

cretary for further information, also served on all parties, as a
Suppl enent ar?/ Report on Chal | enged Bal | ots, Absent exception, the
factual conclusions and recomendations contained therein shall be
accepted by the Board as final. Regulation Section 20365 ( f ), repealed
and re-enacted as Section 20363( b) of the new Regulations, 8 Cal. Admn.
Code Section 20363( b) .

¥ 8 Cal. Admn. Code Section 20365 ( f) .
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W\ therefore overrule the challenges and order that the ballots of

the follow ng individual s be opened and count ed:

(1) Berta Medina (9) Jose Medina, Jr.

(2) Enelia Glindo (10) Wbano Ibarro Galindo
(3) Filomena De La Cruz (11) Norma Galindo

(4) Gabriela Secaya (12) Emegidio Glindo

(5) Maria M Rodriguez (13) Constantino Galindo
(6) Hia M Perez (14)  Angi e Dom nguez

(7) FErasno Montenayor (15)  Theresa Conzal es

(8) Rodolfo M Medina

No Identification;

Fourteen voters were chal l enged on the ground that they could
not produce identification at the tinme of the voting. 1In his subsequent
i nvestigation the Regional Director determned that the identity of the
following voters could not be determned, and he therefore reconmended
that the challenges to their ballots be sustained :

(1) Qaudio Arado (5) Tommy Patoc
(2) Frances Cervantes (6) Paula Reyes
(3) Arthur Feliscian (7) Felice Bernal
(4) Mary Mendez (8) Benjamn Acevedo

As neither party has excepted to this recomrendation, we
accept it pro forma and sustain the challenges to these ballots.

The Regional Director reconmended overruling the challenges
to six ballots on the ground that their identity had been indepen-
dently determned by his investigation. The enployer filed exceptions

to each recommendati on.

3 ALRB No. 11 -3



Margarita Aguirre

The Regional Drector found that this voter had been
recogni zed by the enpl oyer's observers, and therefore recommended
overruling the challenge to her ballot. The enpl oyer excepted to this
finding on the ground that identification by observers for only one
party is insufficient; observer identification, it argues, is sufficient
only if by observers representing a najority of the parties to an
el ection. V@ find no basis in our decision, the Act or the
Regul ations to support the enployer's view ¥ and we accept the Regiona
Director's findings regarding this voter. Consequently, we accept the
Regional Director's recomendation, overrule the challenge, and order
that the ballot of Margarita Aguirre be opened and count ed.
Antonio D az

The Regional Director recommended overruling the challenge to
this voter on the ground that Diaz was recognized by the UFWobserver and
correctly recited the social security nunber of the Antonio Diaz |isted
on the payroll. The enployer again excepts on the ground that
recognition by only one observer is inadequate, and additionally, on the
basis that the "recitation" of a social security nunmber, rather than the
presentation of the card itself, is insufficiently probative of the
i dentity of the voter.

As to the first of these arguments, we reject it as in the
case of voter Aguirre, supra. The second exception is also w thout
merit. Section 20350 (c) of the Regulations “confers discretion upon

Board agents to determne the adequacy of voter identification

8 See Toste Farms, Inc., 1 ALRB No. 16 (1975).

'8 Cal. Admn. Code Section 20350 ( c) .
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evidence. Ve find no abuse of this discretion on the record here. W
therefore accept the Regional Drector's recommendati on, overrul e the
chal lenge to the ballot of Antonio Daz and order that it be opened and
count ed.

Cel i nar Chapa Garci a

The Regional Drector initially recoomended that the
challenge to this voter be overruled in that his investigation reveal ed
she had been recogni zed by an observer. The enpl oyer excepted, relying on
its viewthat recognition by one observer was insufficient identification,
and additionally, by alleging that the nane of the voter
did not appear on the eligibility list. Pursuant to Board direction
by letter dated January 27, 1976, and served on all parties, ¢ the
Regional Drector reported further informati on concerning the voter to the
Board. Hs further finding was that the voter's proper nane was as set
forth above, not Celinar as had appeared in the earlier report, and that
the voter's nane appeared on the applicabl e payroll.

As the enpl oyer did not except to the Regional Drector's
suppl enental finding as to this voter's appearance on the applicabl e
payrol I, we accept that finding pro forma. Having previously rejected the
enpl oyer' s argunent concerni ng the adequacy of observer identification, we
accept the Regional Drector's recommendation, overrule the challenge to
the ballot of CGelimar Chapa Garcia, and order that it be opened and

count ed.

8 See footnote 4, supra.
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| smael Jam e

The Regional Director recomrended that the challenge to this
voter's ballot be overrul ed because the nane appeared on the eligibility
list and he produced a check stub froma prior enployer as identification.
The enpl oyer excepted to this reconmendation, alleging that a check stub
I's not proper identification since " .. .the individual presenting this
stub coul d have cone into possession of the stub in any one of a nunber of
ways" e

As we have previously noted, Section 20350( c) of the
Regul ations accords the Board agent discretion to determne the
adequacy of the identification provided by potential voters. The
enpl oyer' s exception, resting upon specul ati on concerning how the voter
m ght have acquired the proffered identification, does not indicate an
abuse of this discretion. Nor does it constitute a specific assertion
substantiated by evidence, raising a material factual dispute which
woul d warrant a further investigation or hearing. Sam Andrews' Sons, 2
ALRB No. 28 (1976). Therefore, we accept the Regional Director's

recomrendation, overrule the challenge, and order that the ballot of

| smael Jam e be opened and count ed.

Bal donero Parcron

The Regional Director recommended that the challenge to this
voter's ballot be overruled in that the voter's nane appeared on the
eligibility list and " ... hi s signature conpared with that on conpany
payrol | records". The enployer's exception alleges that at the tine of
t he signature exam nation, enployer representatives disputed the Board

agent's opinion that the signature of the challenged

3 ALRB No. 11 - 6-



voter matched that on the payroll records, and further, that neither
the eligibility list nor the enpl oyer's payroll records |list an
i ndi vidual by the name of Bal donero Parcron.

Pursuant to Board direction, by letter dated January 27,
1976, and served on all parties, the Regional Drector nade further
investigation and reported that the voter's name di d i ndeed appear on
the eligibility list, but that it was msspelled as "Paraon Bal donero".
As no exception was filed we accept this finding pro

for na

The enpl oyer's renai ning basis of exception, concerning the
handwri ti ng conpari son, does not provide evidence by avenue of exception

sufficient to raise a naterial dispute of fact. SamAndrews' Sons, supra. Ve

therefore accept the Regional Drector's recommendati on, overrul e the
chal l enge, and order that the ballot of Bal donero Parcron be opened and count ed.
Raul Val divia

The enpl oyer excepted to the Regional Drector's recommendation
that the challenge to this voter be overruled, on the ground that recog-
nition by one observer is insufficient. Qur rejection of this argunent,
supra, is dispositive of this challenge, and we therefore accept the
Regional Drector's recommendation, overrule the challenge, and order that
the ball ot of Raul Val divia be opened and count ed.

Not on Higibility List

There were a total of thirty-eight (38) voters challenged as "not
ontheeligibility list". Wthinthis group, there are various subcl asses
which wll be treated bel ow

The Regional Drector determned that the names of four voters,
originally challenged as not on the eligibility I'ist, were |ocated on the

list by Board agents in their post-election investi-
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gation. He therefore recommended that the challenges to these ballots
be overruled. As neither party has excepted to the recomendati on, we
accept it pro forna and order that the ballots of these voters be
opened and counted. ¢

The enpl oyer took exception to the Regional Drector's
recommendati on overruling the challenges to two ballots. As to the
first of these, Luiz Mrria Zanorra aj eda, the Regional DO rector
originally reported that the voter appeal ed on the enpl oyer's payrol |
wth the last nane Zanorra. In his supplenentary letter of January 27,
1976, served on all parties, and to which the enpl oyer took no
exception, the Regional Orector reported that the voter had used her
immgration card for identification at the election site, and that that
docunent recited her nane as set forth above. The Regional D rector
having determned the identity of this voter, and the enpl oyer filing no
further exception, we accept the recommendation, overrul e the chal | enge,
and order that the ballot of Luiz Maria Zanorra G aj eda be opened and
count ed.

The Regional Drector initially reconmended that the
challenge to the ballot of Qistino Bastidas be overrul ed on the ground
that his investigation reveal ed that the voter was on the weekly payroll
prior to the statutory payroll period and the payrol| subsequent to it.
The Regional Drector concluded that the enpl oyee was on vacation and was
therefore eligible. The enpl oyer excepted, arguing that the Regi onal
Drector set forth no evidence for his conclusion that the voter was on

vacation, expressed doubt that an agricul tural

% The votes are; Pedro Lopez Herrera, Lepol do Martinez,

Pablo G Pristo, Guadal upe Mil donado Mbnt es.
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enpl oyee woul d take a vacation during the peak enpl oynment season, and
noted that there is nothing in the Act or the Regul ations which woul d
al | ow an enpl oyee not working during the statutory payroll period to be
eligible to vote.

In his supplenental letter of January 27, 1976 the Regional
Director reported that the voter, with the know edge of the enployer's

payrol | clerk, had taken an unpai d one-week vacation during the statu-

\

tory payrol | period.

Based upon these facts we find this voter to be within the
scope of the rule enunciated in Rod MLellan Co., 3 ALRB No. 6 at 3-4
(1977) and eligible to vote. The record here reveals that Bastidas was a

current enployee of the enployer during the period in which the petition
was filed: he worked the week before and the week after the statutory
payrol | period. The fact that he was on unpaid vacation with the

enpl oyer's know edge and apparent acqui escence during the payroll period
i ndi cates that both the conpany and the enpl oyee viewed the absence as a
brief interruption of an otherw se current enployment relationship. W
therefore order that the challenge to the ballot of Cistino Bastidas be

overruled and that it be opened and count ed.

Chal | enges Sust ai ned

In his report the Regional Director reconmended sustaining
chal l enges to the ballots of twenty-four voters on various grounds: fired,
al legedly for union activities, but prior to effective date

3 AARB N 11 -9-



of the Act; X laid off before pertinent payroll; ¥ fired prior to

election, allegedly for union activities, but no unfair |abor practice

charges filed; 2 voluntary quit to return to school, prior to applicable
payrol | period: ¥ commenced working after the applicable payroll
period: ¥ economc striker who failed to appear to substantiate status

in post-el ection investigation ¥

No party having excepted to these recommendati ons, we accept
thempro forma and sustai n the chal | enges to these bal | ot s.

The Regional Drector initially found, as to a further group of
twel ve enpl oyees, challenged as being not on the eligibility list, that
they had decl ared they were enpl oyed by a farmlabor contractor working on
the enployer's property during the applicabl e payroll period. He
recormended that the chal |l enges be overrul ed solely on the ground that the
enpl oyer had failed to produce evidence in support of the challenges. As
the enpl oyer pointed out in its exceptions, however, these chal |l enges were

nade by the Board, not the enpl oyer.

1 Eljza F. Natera

W Jesus Rodriguez
22l | sabel Baajas, Jose G Frausto, Francisco Lara, Francisca C.
Degarcia, Angelita F, Garcia, Zenaida B. Lopez, Esther G Mendoza.

The Regional Director included the voter Marina Contreras Marquez in this
group. However, we take note that the official record of these

consol i dated unfair |abor practice cases now pending with this Board
reflect that this voter did in fact initiate a charge of discrimnatory

| ayof f under the Act against this enployer. W do not resolve the

chal l enge to this voter as the case 1s still pending and the ballot has not
been shown to , be outcone determnative.

¥ Modest o Vasquez

¥ 1sidro Mascarro Reys, Exiguo Baceros, Ernesto Beltran, Alfredo
Eustaqui o, Espitosion S. Goday, Goria N. C Rodriguez, Armando Rodri guez,
Armando Barceros, Abel S. Beltran, Quadal upe Canter, Manuel Fernandez, Jose
Luiz Qutierrez, Maria Onelia Canto Rodriguez.

1 Raquel Aguilar
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In his supplenentary report of January 27, 1976, the Regional
Director determned that of the twelve voters, only Guillermo Serrato and
Al berto Vela were on the labor contractor's list of enployees for the
applicable payroll period. No exception having been taken, we therefore
overrule the challenges to the ballots of these two individuals and order

t hem opened and counted, and sustain the challenges to
the remaining ten. %

The Regional Director found that two voters, i challenged
as supervisors, were not so within the neaning of Section 1140.4 (f) of
the Act and Section 20350(1) of the Regulations. He reconmended that the
chal l enges to these voters be overruled. Neither party having excepted,
we adopt the Regional Director's finding pro forma, overrule the challenge

to the ballots of these voters and order that they be opened and count ed.

Concl usi on

The Regional Orector is hereby ordered to open and count the
bal | ots for whi ch chal | enges have been overrul ed herein, set forth in
Sechedule A° V¢ order that the bal |l ots to which chal | enges have been
sustained, set forth in Schedul e B, not be opened. The Regional DO rector

shall thereafter issue and serve a newtally upon

= The ten voters are: Estrella Acosta, Neves Alvarez, M guel
CGabrel la, Mrria G Mntenayor-Canpos, Porfiria Cej a, Jesse Grom
Mrio Mrtinez Herrera, Luiz Mrrquez Mrtinez, Francisco R Mdina, and
Esperanza QO opeza.

7 pndy De La Quz; Julito Guieb.
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the parties. |f the challenged ballots remai ning after the above count
(Schedule Q are not determnative, the Executive Secretary shall certify
the election. If the ballots of those listed in Schedule C are
determnative, the Regional ODrector shall notify the Executive Secretary

and the parties to that effect, for further action by this Board.
Dated: February 10, 1977

Gerald A Brown, Chai rnan

Fonald L. Ruiz, Menber

3 ALRB No. 11 -12-



MEMBER JOHNSEN, Dissenting in Part:
| disagree with the finding of the najority that the ballot of
Cristino Bastidas shoul d be counted. The Regional Director overruled the
challenge to this ballot on the grounds that the reason this person's nane
did not appear on the appropriate payroll |ist was because he was absent
on an unpai d vacation. The nmajority agreed on the basis of their
reasoning in Rod MLellan Co., 3 AARBNo. 6 (1977).

For the reasons expressed in ny dissent in Rod MLellan

Co., supra, | disagree and woul d sustain the challenge.
Dated: February 10, 1977

Ri chard Johnsen, Jr., Menber

3 ALRB No. 11 -13-



Chal | enges Overrul ed:
) Berta Medina
Enelia Galindo

2)

3) Filonena De La Qruz
4) Gabriela Secaya
5) Maria M Rodri guez
6) Elia M Perez

7) Erasno Mont emayor
8) Rodolfo M Medina
9) Jose Medina, Jr.

0) Urbano Ibarro Galindo
1) Norma Galindo

2) Enegidio Galindo

3) Constantino Galindo
4)
5)

(1
(
(
(
(
(
(
(
(
1
1
1
1
14) Angi e Dom nguez
1

(
(
(
(
(
(

Theresa Gonzal es
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Margarita Aguirre

Antoni o Diaz

Cel i mar Chapa Garcia

Ismael Jamie

Bal donero Parcron

Raul Val di vi a

Pedro Lopez Herrera

Quadal upe Mal donado Montes
Quillerno Serrato

Al berto Vela

Andy De La Cruz

Julito Quieb

Luiz Maria Zanorra G aj eda
Leopol do Martinez

Pablo Y. Pristo

Cristino Bastidas



Chal | enges Sust ai ned:
( audi 0 Amado

Frances Cervantes
Arthur Feliscian
Mary Mendez
Tommy Pat oc
Paul a Reyes
Fel i ce Bernal
Benj am n Acevedo
) Raquel Aguilar
) Eliza F. Natera
) Jesus Rodriguez
) Isabel Barajas

) Jose G Frausto

3

4) Francisco Lara

5) Angelita F. Garcia
6) Francisca C. Degarcia
7) Zenaida B. Lopez

8) Esther G Mendoza

9) Mbdesto Vasquez

0) Isidro Mascarro Reyes

1) Exiguo Baceros
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(40)

(41)
(42)

Ernesto Beltran

Al fredo Eustaquio
Espitosion S. Coday
Goria N C Rodriguez
Arnmando Rodri guez
Armando Barcer os

Abel S. Beltran
Quadal upe Canter

Manuel

Jose Luis Qutierrez

Fer nandez

Maria Onelia Canto Rodriguez
Estrella Acosta

Neves Al varez

Mguel Gabrella

Maria G Mont enayor - Canpos
Porfiria Ggja

Jesse G rom

Mario Martinez Herrera
Lui z Marquez Marti nez
Franci sco R Medi na

Esper anza O opeza

-15-



SCHEDULE C

Chal | enges Not Det erm ned:
(1) Aurora Barajas

El vira Banuel os
Oelia Daz
Ruben Mendoza

Goria Barajas

Li nda Perez

— ~— — ~

)
) Anparo Garcia
)

Rosal i 0 Pel ayo

AN N N N SN
© 0O ~N o ol

) Marina Contreras Marquez
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