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n Decenber 7, 1999, Administrative Law Judge (ALJ) Douglas Gl | op
I ssued the attached decision in this proceeding. Thereafter, Respondent
(Goastal or Gonpany) and General ounsel tinely filed exceptions to the AL)' s

decision wth briefs in support thereof, and each
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subsequently filed briefs in response to the other's exceptions.

The Agricultural Labor Relations Board (ALRB or Board) has consi dered
the decision of the ALJ in light of the exceptions and briefs of the parties and
the record herein and has decided to affirmthe rulings, findings, and concl usi ons
of the ALJ only to the extent consistent herewth.

Backgr ound

It is undisputed that upwards of 400 astal enpl oyees opposed to
efforts by the Lhited FarmVWrkers of Amnerica, AH.-AQ O (WA, to wn acceptance as
the excl usive bargaining representative for all (astal enpl oyees engaged in a
denonstration on June 3, 1998 for the purpose of chal |l enging the Gonpany' s admtted
pref erence for uni oni zati on. ! Qrver a period of several hours they wthheld their
| abor and effectively prevented the Gonpany fromconducti ng harvest operations.

behal f of the

1Altho_ugh not in issue, we hasten to point out that an enployer is free to

conmuni cate to its enpl oyees Peneral views about uni oni sm even specific views
about a particular union, so long as the comnmuni cations do not contain a "threat of
reprisal or force or promse of benefit." (NRBv. Gssel Packing Q. (1969) 395
US 575 616.) By the sane token, it seens apparent that the enpl oyees who voi ced
conpl ai nts about Respondent's position in that regard were engaged i n concerted
activity protected by the | abor statutes i nasmuch as they have the right to "form
join, or assist |abor organizations" or "to refrain fromany or all of such
activities." (MNtional Labor Relations Act, section 7, correspond ngly
Agricultural Labor Rel ations Act, section 1152.)
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denonstrators, three enpl oyees presented Gonpany president David Smth wth a
witten list of demands, only sone of which he adopted, including a pledge that he
not di scipline any enpl oyee(s) who had participated in the denonstrati on.

Tensi ons between pro- UFWand anti - UFWenpl oyees conti nued, pronpti ng
the UFWto denand that Respondent adhere to a "neutrality" agreenent entered into
by its predecessor. (n that basis, the UPWurged Respondent to di scharge certain
enpl oyees (prinarily supervisors) because they al |l egedl y were conducting t hensel ves
In a nanner inconsistent wth the agreenent and to rehire previously di scharged ULFW
supporters. Followng an investigation, Respondent detected di sparate treatnent
toward URWsupporters in disciplinary natters and proceeded to reinstate an
unspeci fi ed nuniber of them

Hostilities increased, pronpting spokespersons for enpl oyees opposed to
the UFWto fornal |y request to neet wth Smth and David G adstone, (astal's
owner, in order to again conpl ain about what they perceived to be a continuation of
a pro-UFWstance on the part of the Gonpany. Such a neeting was hel d over a two
hour period on June 30, 1998. According to G adstone, their paranount objective
was to secure a concession that URWsupporters be renoved fromthe fields. This

viewwas confirned by anti -
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UFWenpl oyee Hisa Jimnez who decl ared the next day to a tel evision news program
that "we don't want the union here in the Gonpany...we didn't want them[UW
supporters] to work."
Not satisfied wth the outcone of the neeting, the di senchanted
enpl oyees pressed their di sappoi ntnent by conducting a denonstration and wor k
stoppage at the Gonpany' s Beach Sreet conpound on July 1, 1998. A short tine
later, hearing that UFWsupporters were working in the strawberry harvest at the
nearby S|linan Ranch, a group of themproceeded to the Ranch for the decl ared
pur pose of preventing the UFWsupporters fromworking. They subsequently were
joined by additional protesters who rushed the field and actual |y succeeded in
preventing the harvesters fromworking by such neans as threats, physical viol ence,
or nerely depriving themof the tools required to performtheir tasks. During the
nel ee, protesters tossed about both enpty and filled strawberry crates and, in at
| east one instance, struck a pro- UPWenpl oyee wth a crate full of berries.
Aerted to the potential for a confrontation at the Ranch, the Santa
Quz Qunty Sheriff's office responded by initially dispatching two deputies to the

scene, Mtchell and Giffin, who travel ed together in the sane
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vehicle. Mtchell observed about 50 denonstrators gathered near an out buil di ng
who, according to her testinony, were soon joi ned by nany nore enpl oyees who
arrived by car |oads, seven or eight per vehicle, "honking horns, yelling and
whistling.maving their arng, alnost likeinaraly type nood." Mtchell then

val ked around the outbuilding in order to have a clearer viewof the field wen she
realized that 100 or so protesters were in the process of "attacki ng the peopl e
that .had been working earlier that norning.snall fights breaking out all over the
fields." She specifically wtnessed,

Goups of four to five nen attacking an i ndividual wonan,

or attacking an individual nan or two.the UPNworkers were

clearly out nunered and getting junped by groups of peopl e-

the strawberries that they had pi cked that norni ng.were

bei ng thrown about so all their work was bei ng destroyed.

As she and Giffen prepared to enter the field on foot, Mtchell
requested "(ode Three" backup which signifies a potential for hunan injury and
instructed the additional support to utilize lights and sirens. Deputy Saannuck
arrived to see "an angry crowd on a path of destruction.” Sren on, she drove onto

a farmaccess road, causing the protestors to retreat to the parking area, "kicking

things and throw ng packed product . [.and]
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destroying crates on the way." She described an incident in which a "drunken"
protester |urched toward her brandi shing a board wth nails init.

Inthe parking lot were Smth and another astal officia who had
arrived inand remained in Smth's pickup truck. Mtchell described the nanner in
whi ch about 50 of the anti-URWenpl oyees surrounded the truck, rocked it fromside
to side, wth one nan attenpting to deflate its tires, and placed objects inits
path as Smth attenpted to exit the area. The crowd threw rocks, snashing the
w ndshi el d of one of the sheriff's vehicles and striking a deputy on the | eg.
Snannuck was concerned the protestors woul d destroy the pickup and drag the two nen
out and harmthem She described the overal | scene as "one of the worst scenarios
that 1've seen, just the nunber of people invol ved and the behavior.[t] his seened
like an out of control nob.[e] verybody was just angry and out to destroy
sonet hi ng. .

Mtchel | believed the crond was becomng nore agitated. Accordingly,
she decl ared a new energency situation and cal l ed for assistance fromthe
Vit sonvi | | e Pol i ce Departnent whi ch di spat ched about five officers. Utinately,
fearful for her own safety as well as that of the occupants of the truck, because

"a lynch nob [was]
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formng," she requested and received even nore assistance from other |aw
enf orcenent agencies in Mnterey and Santa Guz Gounti es.

The next day, July 2, 1998, the protestors presented Smth wth a new
set of denmands, the nost noteworthy, for our purposes being (1) an ultinatumt hat
none of the protestors will be disciplined for engaging in the "denonstrati on; ™
(2) a provision that pro-UFWenpl oyees, as wel |l as enpl oyees who defied the work
stoppage, be "renoved;" and (3) that UPWorgani zers who exerci se the provisions of
the Board s access regul ation be required to naintain a di stance fromthe harvest
crews of at least 100 neters. Notwthstanding Smth's assent to the agreenent,
particularly the provision not to retaliate against any of the protestors,
Respondent subsequent |y di scharged el even enpl oyees for engagi ng i n nisconduct
during the course of the denonstration. The di scharged enpl oyees filed unfair
| abor practice charges whi ch becane the subject of a fornal conplaint and hearing.

Followng a full evidentiary hearing in which all parties parti ci pat ed,
the ALJ inthis case found that, by agreeing to forgive the parti ci pants'

i nvol venent in the nost recent of the protests, including the conduct at S1Iinan

Ranch, Respondent had effectivel y condoned t he
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actions of all of the Charging Parties and therefore, wth one exception, had
vaived its right to discharge any of them He expressly declined to grant a renedy
to Jorge Perez on the basis of actions which he found so egregi ous that under no
ci rcunst ances, even if condonation applied, should they be justified. 2 But inthe
event his finding on condonation failed to persuade the Board, the ALJ provided an
analysis of the conduct alleged as a basis for the di scharge of each of the
renai ning di scrimnatees in the absence of condonation. Hs analysis is summari zed
infra

As wll appear fromthe di scussion which foll ows, the Board rejects
outright the application of the condonation doctrine under the circunstances of
this case, affirms the ALJ's denial of reinstatenent to Perez, but woul d al so deny
reinstatenent to two additional enpl oyees, (Yolanda Lobato and HIda Zuniga,) whom
we find, |ike Perez, to have engaged in serious msconduct. Wth regard to the
renai ning di scrimnatees, the Board agrees wth the ALJ that all are entitled to

rei nstatenent even in the absence of condonati on.

2 The ALJ nade no finding wth regard to Charging Party B nesto Robl es since he had
been the subject of a settlenent agreenent between the parties and had been
reinstated prior to the hearing herein. Accordingly, his status shoul d no | onger
be an issue in this case.
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oncerted Activity

It iswell settled that certain concerted

activities by enpl oyees fall outside the protection of the Agricul tural Labor
Relations Act (ALRA or Act) and nay either render a respondent’'s treatnent of them
non-di scrimnatory or justify the Board' s refusal to extend its usual renedies to
them Ve begin our analysis of the nature of the (harging Parties' activities in
this case by first considering whether it was concerted and, if so, by next
consi dering whether it was al so protected.

It is clear that the denonstrators concertedly engaged in activity
desi gned to chal | enge the Gonpany' s al | eged support of the UPWand to prevent
certai n enpl oyees fromworking. Insofar as they engaged i n a peaceful work
stoppage and denonstration while at Respondent’' s Beach Sreet conpound, they
engaged in activities which fall wthin the paraneters of enpl oyee rights specified
in section 1152 of the ALRA and thus were protect ed. 3 However, when they
thereafter proceeded to the S1linan Ranch to prevent enpl oyees percei ved to be
synpat hetic to the UFWfromworking, by their choice of neans - threats,

intimdation, and even force - their conduct fell outside

3 Al section references herein are to the Gilifornia Labor Gode, section 1140 et
seg., unless otherw se specifi ed.
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the protection of the Act which treats, wthout distinction, both the right to
engage in activities for nutual aid and protection, as well as the right to refrain
fromsuch activities. By seeking to, and actually interfering wth, the rights of
supposed UPWsupporters to "refrain fromjoining" intheir activities, the
denonstrators engaged i n unprotected activities.

Lhder such circunstances, particularly in light of the acri noni ous
factional i smbetween the two groups of enpl oyees that had devel oped over a period
of ting, it is of little consequence that there were only limted incidents of
actual physical assaults and property danage, or that the protesters did not
succeed in preventing all WRWsupporters fromjoining in the work stoppage.

To the extent the conduct was not protected, Respondent woul d have
been privileged to discharge any (harging Parties but for the agreenent to
forgi ve such conduct. The pivotal question, therefore, is whether, under the
facts of this case, the Board is obligated to honor the condonati on agreenent.

Doctri ne of Gndonati on

ondonation "reflect[s] a clear public interest in the pronpt

settlement of |abor disputes [and] is nore akin to the doctrine of waiver than to

the technicalities
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of contract law" (Qhio Sove Gonpany (1970) 180 NRB 868.) As the AJ inthis
case correctly observed, the doctrine of condonation has previously been approved
and applied by this Board. (J. R Norton Gonpany (1982) 8 ARB No. 76.) In
Qunrise Mishroons, Inc. (1996) 22 ARB No. 2, the ALJ in that case, wth our
approval , noted that the National Labor Relations Board (N.RB or national board)
wll enforce private agreenents, but only under the strictest conditions. As he
expl ai ned,

"[t]he agreenent nust not violate public policy. (dtation

omtted) It nust adequately renedy the al |l eged unfair |abor

practices so that the purposes of the Act are effectuated

by approving the agreenent. The nore serious the

violations, the less likely that the NRBw | abstain from

official action." (Qtation omtted)

"Wiere, as here, misconduct.[.participation in an unprotected attenpt to
prevent enpl oyees fromworking] is clearly shown, condonation.nust clearly appear
fromsone positive act by an enpl oyer indicating forgiveness and an i ntention of
treating the guilty enpl oyees as if their misconduct had not occurred.” (N.RBv.
Mrshal | Gr Weel & Foundry @., of Mrshall, Texas, Inc. (5" Qr. 1955) 218 F.2d

400, 414.) "ondonation can be found and i s invocabl e.mhere there is clear and

convi nci ng evi dence that the enpl oyer has conpl etely forgiven the guilty

enpl oyee] s]
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for [their] misconduct and agrees to a resunption of conpany-enpl oyee rel ati onshi ps
as though no nisconduct had occurred." (Packers Hde Association, Inc. v. NLRB (8"
dr. 1966) 360 F.2™ 59, 62.)

Wi le we agree wth the ALJ that Respondent's agreenent evinces a
wllingness to continue the enpl oynent rel ati onship by, so to speak, "w ping the
slate clean," (Packer's Hde, supra) and forgiving the participation of its
enpl oyees in the unprotected attack on worki ng enpl oyees, application of the
doctrine of condonation in a case such as this, where to honor an enpl oyer's
forgi veness necessarily breaches the rights of enpl oyees who were the target of the
denonstrators, rai ses questions not considered by the ALJ.

The heart of the parties' agreenent was not only to count enance
discrimnation agai nst a group of enpl oyees for exercising their rights under the
Act, but also to discrimnate agai nst themby changi ng the conditions of their
enpl oynent (in setting themapart fromother enpl oyees) and by thwarting the
Board' s Access Regul ation by denyi ng both enpl oyees and uni on organi zers their
right to conmuni cate wth each other.

(ne very inportant point inthis case is that Respondent did nuch nore

than nerely forgi ve the msconduct
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of certain enpl oyees. Respondent al so rewarded the denonstrators by promising to
abrogate, at their behest, fundanental statutory rights of enpl oyees who had not
engaged in msconduct. Hrst, the denonstrators pressured Respondent into agreeing
to patently unlawful demands (i.e., isolating UFWsynpat hi zers and thereby changi ng
a condition of their enpl oynent) in exchange for resuming work. The prom sed
actionisinitself discrimnatory. Were enpl oyees attenpt to induce i nproper
conduct by their enpl oyer, "[c]ourt decisions |eave the [NLNRB freer to determne
the effect to be given enpl oyer condonation.”. (The W T. Raweigh . (1950) 90
NLRB 1924, 1975.)

And, while there is no showng that the anti-URWenpl oyees conprised a
| abor organization at tines naterial herein, we can anal ogi ze that "[I1]t cannot
seriously be argued that conduct engaged in by nenbers of a | abor organization in
attenpting to oust enpl oyees for activity on behalf of arival union.falls wthin
the protection of legitinate union activity." (Eureka VacuumQeaner . (1946) 69
N.RB 878.) Secondly, Respondent pl edged, again at the insistence of the
protesters, to circunvent the Board s Access Regul ation by deprivi ng non-enpl oyee

organi zers access to enpl oyees suspected of bei ng supportive of the ULFW

26 ALRB No. 3 13



Inits submssions to the Board, Respondent has i ndicated that
accepting the proposal s put forth by the architects of the agreenent served to
facilitate the continuation of harvest operations of a highly perishabl e
agricultural coomodity. There can be no doubt, on this record, that given the
| arge nuniber of enpl oyees invol ved at the hei ght of the harvest season, Respondent
nay i ndeed have sinply yiel ded to a showof force. However, Respondent’s interest
in vindi cating conduct which jeopardized its own interests should not serve to
outwei gh the statutory rights of its enpl oyees to associate freely, as those rights
are enbodi ed i n Labor (ode section 1152 and protected by section 1153(a) and the
provi so to section 1156.3(c). Q, as the national board expl ai ned i n Eureka Vacuum
Qeaner M., supra, 69 N.RB 878, 905- 906:

It has been too wel | -established to necessitate extended

discussion or citation of authority that nere economc

har dshi p, exigencies of the nonent, fear of reprisal by

rival unions, and the like, afford no defense or

justification for violation of the Act. Smlarly, it is no

defense to an enpl oyer to assert that nenbers of the union

wll not work wth nenbers of a rival union, and that the

enployer is not a free agent, and i s powerless to prevent

the g ection of such enpl oyees. Mreover, it has been

established that the failure of an enpl oyer to prevent the

g ection of enpl oyees by nenbers of a rival union, and to
afford them
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protection fromphysical violence and intindation, even

where no other unfair |abor practice has been cormitted,

renders the enpl oyer responsible for the ejection, such

gj ection bei ng tantamount to a di scharge.

In a case as factual |y conplex as this one, we do not believe that we
are obligated to validate an agreenent between an enpl oyer and one group of
enpl oyees whi ch was designed to discrimnate against a different group of
enpl oyees. Accordingly, we find that the condonati on agreenent, onits face, is
contrary to the basic principles of the Act and thus public policy considerations
conpel us to deemit invalid at its inception. Qur rejection of enpl oyer
condonation in these circunstances is limted to the facts of this case.

Qur concurring/dissenting col | eague cites Mickay Radi o & Tel egraph .,
Inc. (1951) 96 NLRB 740 for the proposition that there is no exception to the
condonati on doctrine which could apply to this case. |n Mickay, the uni on denanded
that the enpl oyer agree to "certain unl awful union-security proposal s" and then
called for a strike for the express purpose of forcing the enpl oyer to accede to

those demands. According to the NNRB "we do not believe that the principle of

condonat i on shoul d be applied in this case to the strikers wo, as we have hel d,

participated in
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a strike which was unlawful fromits inception, and not nerely unprotected.”
(Mxckay at p. 42.) nthat basis, the national board rejected the enpl oyer's
condonation of the striker's conduct, explaining that "[we are unabl e to percei ve
howit wll effectuate the Act's policies to give relief to enpl oyees who have
engaged in conduct violative of [public policy]." (Mckay at p. 743.) The dissent
agrees that the NRBwIl not honor an agreenent that forgives conduct unlawf ul
under the Act, but argues that such an exception to the doctrine of condonation
applies only when the conduct to be forgivenis itself unlawful. Ve think the

pol i cy behi nd w thhol di ng assent to an agreenent whose object is to excuse unl aw ul
conduct applies wth equal force to an agreenent which itsel f has an unl awful end.
Q, inother words, if we do not believe we are obligated to approve an agreenent
that indirectly sanctions unl anful conduct, neither shoul d we be bound to approve
an agreenent that directly sanctions unl anwful conduct.

The D schar ges

Al of the Gharging Parties engaged in protected concerted activity
Insofar as they took part in the work stoppage on July 1, 1998. However, in |ight

of our concl usi on rejecting condonati on, the operative question
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now i s whet her the conduct of any of the individual Charging Parties was such that
they shoul d be denied the protection of the Act and be disqualified for
reenpl oynent on a basis other than condonation. Qne test, albeit in the context of
sonmevwhat anal ogous and thus useful cases of picket |ine msconduct, particularly
since the ALJ relied on such cases,

"is whether the misconduct "is so violent or of such

serious character as to render the enpl oyees unfit for

further service,' or whether it nerely constitutes "a

trival [sic] rough incident’ occurring in a nonent of

ani nal exuberance.’ This distinction has been drawn on the

theory that sone types of "inpul sive behavior,’ being

nornal outgrowths of the intense feelings devel oped in

pi cket lines, nust have been wthin the contenpl ati on of

ngress when it provided for the right to strike."

(Qnhio Pover . (1974 ) 215 NLRB 165, 168.)

As the national board observed in Lhited Parcel Service, Inc. (1993) 311
NLRB Nbo. 97, it is well settled Board precedent that "the nanner in which an
enpl oyee exercises a statutory right can be so extrene as to lose the Act's
protection.” (Qtations omtted.) Smlarly, in NRBv. W C MQaide, Inc. (3d
Gr. 1977) 552 F. 2d 519, 527, the court proposed that serious acts of m sconduct
should disqualify a striker fromthe protection of the national act as a natter of

public policy and the NLRB
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hol ds that verbal abuse or threats al one nay not be a sufficient basis for

di squal i fying an enpl oyee for continued enpl oynent unl ess "acconpani ed by any
physical acts or gestures that woul d provi de added enphasis or neaning to their
words." (W C MQaide, Inc. (1975 220 NNRB 593, 594.) And, of particul ar
interest here, Goronet Gasual s (1973) 207 NLRB 304, 305 held that strikers who
engaged i n viol ence agai nst nonstrikers general |y could not claimthe protection of
the national act.

Inthis case, enploying an alternative anal ysis, the ALJ concl uded t hat
even in the absence of condonation, the record evi dence denonstrated that seven of
the el even (harging Parties (excl udi ng B nesto Robl es whose case the parties
settled) did not engage in serious strike misconduct agai nst enpl oyees who decl i ned
to honor their work stoppage (i.e., nonstriking enpl oyees) and therefore all of
themare entitled to reinstatenent wth backpay. They are: Sergio Leal, Paulino
Vega, Hlarion Slva, Juan Perez, A varo Guznan, Jose GQuadal upe Fernandez, and
Yol anda Lobato. Wiile the ALJ nade several findings concerning the di scharges of
Mariano Andrade and Hlda Zuniga, he drew no concl usion as to whether they were
entitled to reinstatenent absent condonation. WWth regard to Jorge Perez, however,

there is no doubt that the ALJ vi ewed
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Perez' s conduct as so serious and egregious that he woul d not grant hima renedy
even were it ultinatel y concl uded that Respondent had forgiven his conduct. Both
Respondent and General (ounsel excepted to certain of the AL s findings.
W examne the Charging Parties as 1‘ollows.4

Paulino Vega and Hlarion Slva. ldentical discharge letters went to \ega
and Slva explaining to themthat they were bei ng termnated because each had
parked his vehicle so as to prevent Smth fromclosing the gate at the Beach Sreet
facility at the start of the denonstration on July 1, 1998. Both denied that they
didsointentionally and the ALJ credited their testinony on that point. \ega said
he had often parked in the sane spot while Slva had parked directly behind himon

this occasion. Both conplied

“In so doi ng, we have taken into account that although Smth \Aasai)ri nari |
responsi bl e for the actual decisions to di scharge enpl oyees, (oastal president
G adst one was nore specific when outlining the underlying basis upon whi ch such
decisions ultinatel y were reached. The standard general [y fol | oned exi sting
onpany rul es gover ni ng enpl oyee conduct. According to G adstone, no enpl oyee was
to be discharged for nerely participating in the denonstration or for going into
the field where UPWsupporters were attenpting to work. Nor were enpl oyees to be
di scharged for throwng strawerry crates or cartons, enpty or full, either in the
air or on the ground. | oyees coul d be subject to discharge if any of the above
described activities invol ved fighting or pushing, blocking ingress or egress to
the work place, destruction of property, or the dispersal of crates in a nanner so
that they, for exanple, "hit soneone on the head." S nce the throwng of crates,
onto the ground or inthe air so that they ultinately land on the ground, |ikely
woul d result in sone degree of harmto them it follows that G adstone woul d not
i ncl ude danmaged berry cartons wthin his characterizati on of actionabl e destruction

of Gonpany property.
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wth Smth's order to nove the vehicles, but waited several minutes, |ong enough to
permt dozens of enpl oyees to pass through the gate and gai n access to the
conpound. After a short tine, security personnel asked enpl oyees to vacate the
conpound so that the gate might be cl osed and they conplied wthout incident. The
conduct for which Vega and S 1va were cited took pl ace agai nst the background of a
peacef ul work stoppage (i.e., protected concerted activity before rushing the field
at Sllinman Ranch). W agree wth the ALJ that their failure to inmedi atel y renove
their vehicles does not rise to the | evel of serious strike misconduct that woul d
warrant di scharge.

Juan Perez. Several Perez brothers worked for Respondent at tines
naterial herein. Juan was di scharged because he al | egedly attacked UPWsupporter
Bren Vargas. The ALJ relied on video evidence to find that while Jorge Perez,
Juan's brother, nay have neant to strike Vargas, he only placed a hand on his
shoul der and pushed himand that Vargas actual ly tripped and fell as he and Jorge
were bei ng separated by other enpl oyees. W& agree wth the ALJ's findings that
whi | e Respondent nay have acted on a reasonabl e good faith belief that Juan Perez

engaged i n serious msconduct, there is an absence of proof that he did so.
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Mriano Andrade. Wth regard to Andrade, Respondent al | eged that he
participated in the attack on Vargas and, in addition, destroyed packed crates of
berries inthe field and threwenpty cartons at Smth's pickup while it was in the
Sllinman Ranch parking lot. Again relying on video evidence, the ALJ wtnessed
nuner ous enpl oyees destroying berry crates inthe field but found that Respondent
could not reliably identify Andrade as anong them Mreover, the ALJ credited
Andrade' s denial that he engaged in such conduct while in a work area.  Assuming
that Respondent correctly found Andrade to have thrown enpty cartons at Smth's
pi ckup, we find no basis for Respondent's singul ar focus on Andrade since nany
ot her enpl oyees, subject to easy identification, were not penalized for virtually
identical conduct. Ve conclude, therefore, that either Respondent nerely erred in
its assessnment of Andrade's conduct or that, for whatever reason, he received
di sparate treat nent.

Avaro Giznan. Quznan was di scharged on grounds simlar to those
attributed to Andrade, assaulting UFWworkers and destroying crates of berries, but
the ALJ found no record evi dence of such conduct. Respondent apparently relied on
the claimof Charging Party Ernesto Robl es who viened a video and bel i eved he coul d

see GQuznan vhile in
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the act of destroying crates of berries. However, the ALJ observed that while

Robl es did indeed purport to identify Guznan, neither Robles nor the ALJ was abl e
to describe just what Guznan was doing or nore inportantly, that he was actual |y
engagi ng in any formof msconduct. Thus, while Respondent nay i ndeed have
believed in good faith that Robles was able to identify Guznan, there is a failure
of proof that he did in fact engage in the conduct whi ch served as the basis of his
discharge. Mreover, even if Quznan did destroy a crate of berries, he woul d not
have been di scharged solely for that reason. Accordingly, we wll direct that he
be rei nstated wth backpay.

Sergio Leal. Perhaps in part because he is fluent in English and often
acts as a spokesperson for the anti-URWenpl oyee contingent, Leal energed as one of
their apparent |eaders. Respondent explained his discharge inthis nanner: "You
have repeated y threatened to destroy astal Berry Gonpany and, on July 1, 1998,
you participated in efforts to forcibly prevent coworkers fromworking." The ALJ
discounted the latter allegation because the underlying investigative report on
Leal issilent as tothat particular natter although Leal testified that he did
Indeed throwa crate of berriesinthear. Inaddition, Leal readily admtted

that when the Gonpany rejected his
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denands during the June 30, 1998 neeting wth Qadstone and Smth, he told the
onpany officials that he woul d destroy the Gonpany if necessary in order to keep
the UFWout while Smth heard hi msay he woul d shut down Respondent. In the video
copy of a televised news report admtted i nto evidence, Leal, explai ning wy

enpl oyees were denonstrating, can be heard to declare that, "we'd rather break this
QGonpany than have it go union.”

W agree wth the ALJ that Leal's throwng crates of berries inthe air
shoul d not disqualify himfromfuture enpl oynent under Respondent's stated standard
that nerely throwng enpty or filled crates of berries was not sufficiently serious
to strip the perpetrators of the protection of the Act and justify their being
discharged for that reason. Mreover, Leal's conduct in that regard was no
different fromnunerous other enpl oyees who coul d readily have been identified on
the various videos but who were not disciplined. Wth regard to the field conduct,
therefore, we are conpel led to find that Leal was accorded disparate treatnent
i nasnuch as he engaged i n conduct no different and no nore serious than that of
simlarly situated enpl oyees who were not di schar ged.

There shoul d be no question that he stated that he intended to "break"

the Gonpany, or shut it down if
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necessary to prevent unionization. Ve note first that enpl oyees' anti-uni on
statenents general ly are protected and, further, threats al one nay not be a
sufficient basis for disqualifying an enpl oyee for continued enpl oynent unl ess
"acconpani ed by any physical acts or gestures that woul d provi de added enphasis or
neaning to their words." (W C MQaide, Inc., supra, 22-0 NLRB 593, 594.)
Mreover, the statenents were nade in the height of tensions between the parties
and shoul d be viewed for what we think they are, hyperbol e and bravado. Wat nay
appear to a disinterested observer as excesses are actual |y the types of verbal
exchanges contenpl ated by the | abor |aws during the heat of a protracted | abor
dispute. BEven where enpl oyee conduct is insubordinate, ill-tenpered or
threatening, a discharge for that reason nay still be a violation of the Act if the
msconduct is not the real cause of the discharge but is nerely relied upon as a
pretext. (See, e.g. Lord & Taylor, a Ovision of Associated Ory Gods Qorp. (1981)
258 NLRB 597.) For the reasons di scussed above, as well as the reasons di scussed
by the ALJ, we agree wth the ALJ that Leal did not engage in the type of strike

m sconduct whi ch woul d justify denial of reinstatenent.
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Hlda Zuniga. Sandra Rocha is the puncher for one of the URWcrews
whi ch was targeted by the protesters. It is her task to credit her crew nenbers
for conpl eted work by punching their individual perfornance cards (akin to tine
cards). Their conpensation depends entirely on Rocha' s ability to accurately
record the nuniber of crates they harvest. harging Party Hlda Zuni ga appeared
determned to incapacitate Rocha's ability to record the crew neners' output by
westling anay her punch tool and apparently succeeded i nsofar as Rocha eventual |y
was forced to retreat to the edge of the field where she was i naccessible to her
fellowcrewnenbers. V¢ find that Zuniga effectively deprived an entire crew of
its ability to work and engaged in the type of conduct which this Board cannot
tolerate under any circunstances. n that basis, we deny her reinstatenent.

Yol anda Lobato. A though Lobato did not testify, we have the benefit
of video evidence clearly depicting her striking Sandra Rocha wth a full crate of
berries. Such conduct conports wth Respondent's standard for di schargi ng anyone
who does nore than nerely toss a crate in the air or on the ground but who, as in
this instance, hurls a crate at a fell ow enpl oyee. Ve uphol d Respondent’ s

di scharge of Lobat o.
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Jose Quadal upe Fernandez. Sheriff Deputy Mtchel | watched as Fer nandez
attenpted to place a large irrigation pipe inthe path of Smth's pickup as he was
preparing to exit the Sllinan Ranch parking lot. Wen Fernandez pi cked up a
wooden pal l et, she tried totalk to him Her efforts were rebuffed when she pl aced
her hand on his armand Fernandez bolted. A struggl e ensued as other deputies
noved intorestrain him A video depicts Fernandez as he struggled to no avail to
prevent officers fromhandcuffing himand | eading himaway in a patrol car. The ALJ
noted that it was Fernandez's arrest which caused the crond to react by throw ng
rocks at the police, "cracking one or two w ndows. "

It was alleged, but not proved, that he had resisted arrest. Fernandez
didnot testify, but the whol e of the incident discussed above appears on one of
the evidentiary videos. Apparently the only other incident on the record invol ving
Fernandez occurred in the field where he all egedly suggested that fellow protester
Jose Hores "take care" of UPWsupporter |sabel Rendon who' had attenpted to
stockpil e enpty strawberry cartons in order to continue working. Rendon sat on her
cache to secure themuntil Hores yanked themout fromunder her. S nce neither

Fernandez nor Hores testified, the ALJ credited Rendon' s
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account of the incident. The ALJ included Fernandez in his reinstatenent order
because he found an insufficient basis for excluding hi munder the rubric of
serious or egregious strike misconduct and we agree.

In sum therefore, we agree wth the ALJ that the fol |l ow ng enpl oyees
are subject to reinstatenent and backpay: Sergio Leal, Ernesto Robles (on the
basis of his settlenent), Paulino Vega, Hlarion Slva, Jose Guadal upe Fer nandez,
A varo Guznan, Mriano Andrade and Juan Perez. V& also agree wth the ALJ, for the
reasons stated by him that Jorge Perez and absent condonation, Yol anda Lobato are
not entitled to reinstatenent and backpay. As discussed above, we al so deny
rei nstatenent and backpay to Hlda Zuniga for engaging in serious strike
m sconduct .

Scope of Renedial Provi si ons

Sections 1160 and 1160.3 grant the Board broad authority to fornul ate
renedi al provisions designed to further the purposes and policies of the Act. The
Board' s exclusive authority inthis regard is fundanental. (See, e.g., Butte iew
Farns v. ALRB (1979) 95 Gal . App.2d 961.) The Board' s standard provisions for the
posting, nailing and reading of notices which are desi gned to apprise enpl oyees of

the outcone of the case are proper under the
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Board' s wde renedial discretion. (Pandol & Sons v. ALRB (1979) 98 Gal . App. 3d
580.)
As noted previously, the parties settled the case of one of the

° Inthat settlenent agreenent, the

charging parties, that of Enesto Robles.
parties agreed that since there was no showng that there was an interchange of
enpl oyees between Respondent's xnard division and its operations in Mnterey-Santa
Quz Qunties, it would be sufficient for certain of the notice renedies (i.e., the
nai ling, posting and reading of the standard Notice to Enpl oyees) to be distributed
only to enployees in the two northern counties since that was where Robl es was
enpl oyed as well as the local e of the conduct at issue herein. n that basis, the
A simlarly limted his proposed renedial provisions wth regard to the renai ning
discrimnatees and is a natter to which General Qounsel excepts. V& find nerit in
the exception.

Wiile alimted notice provision nay be appropriate in a different
case, we believe naxinumdistribution is warranted here. Hostilities between the

two groups of enpl oyees had been on-going for a protracted period of tine, wth

attendant coverage in local nedia

> Wth regard to Robl es, as noted previ ousl K" the parties reached a
stipul ated agreenent at hearlnP,_grantlnﬁ_ Imreinstatenent wth full
| i

back pay. Accordingly, we wll include himin our renedi al order.
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Moreover, inmediately followng the events whi ch underscore this case, first one
and then additional representation el ections were held wth the outcone still in
doubt. It is reasonable for the Board to assune that the circunstances were such
that news of events at any of Qoastal's various ranches woul d be w dely
di ssemnated anong al | Goastal enpl oyees regardl ess of where enpl oyed. Mreover,
we cannot assune that enpl oyees in the southern division did not have contact wth
friends or relatives who may have worked in either Santa Quz or Mnterey QGounti es.
For that reason, and because notices are al so designed to apprise enpl oyees of
their rights under the Act, as well as the outcone of a case, we believe the
br oadest possi bl e di ssemination of the Notice to Bl oyees is warranted under the
ci rcunst ances here. 6
(oncl usi on

In sumtherefore, and for the reasons di scussed above, we concl ude t hat
the doctrine of condonation is not applicable in this instance because the

agreenent between

6 Respondent seeks sanctions for General unsel's use of a docunent to inpeach a
nanagenent of ficial who was called as a hostile wtness wthout having first

di scl osed the exi stence and i ntended use of the docunent. Because we find that
such use did not naterially affect the outcone of this case, we decline to eval uate
whet her General Gounsel 's litigation strategy was inproper under the circunstances.
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Respondent and the protesters conpromsed the statutory rights of other
enpl oyees and thus cannot be said to further the purposes and policies of the
Act.

In the absence of the application of the doctrine of condonation, we
have examned the individual cases of each of the Charging Parties in order to
determne whether, on this record, any of themengaged i n msconduct sufficiently
serious to uphol d Respondent’ s discharge of them h that basis, we concl ude that
three of themJorge Perez, Yol anda Lobato, and Hlda Zuniga - are not entitled to
reinstatenent. Wth the exception of B nesto Robl es who was the subject of a
settl enent agreenent between the parties and has since been reinstated, we agree
wth the ALJ herein who found that the seven renai ning discrinmnatees did not
engage i n msconduct sufficiently egregious to deny themreinstatenent wth back
pay. They are: Sergio Leal, Paulino Vega, Hlarion Slva, Jose Guadal upe
Fernandez, A varo Guznan, Mriano Andrade and Juan Perez.

ROR
Pursuant to Labor (ode 81160. 3, Respondent, (oastal Berry Gonpany,

LLC its officers, agents, |labor contractors, successors and assigns shall :

1. Grase and desi st from
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(a) Dscharging or refusing to rehire enpl oyees for engaging i n
protected concerted activities.

(b) Inany like or related nanner interfering wth, restraini ng
or coercing any agricultural enpl oyee in the exercise of the rights guaranteed by
section 1152 of the Act.

2. Take the followng affirnmati ve acti ons whi ch are deened necessary
to effectuate the policies of the Act.

(a) Afer the followng enpl oyees reinstatenent to their forner
posi tions of enpl oynent, inmediately wth respect to year-round enpl oyees, and at
the start of the next applicabl e season, wth respect to seasonal enpl oyees, or if

no such positions exist, to substantially equival ent positions:

Paul i no \Vega Escuti a
Jose Quadal upe Fer nandez
A varo Guiznan

Hlarion Slva Ji nhinez
Sergio Leal

Juan Perez Mil donado
Mriano Andrade Qtiz

B nesto Robl es

ONoog~WNE

(b) Mke whol e the above enpl oyees for all |osses in wages and
other economc | osses they suffered as the result of Respondent's unl awf ul conduct,
plus interest, to be determned in the nanner set forth in EW Mrritt Farns

(1988) 14 ALRB N\b. 5.
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(c) Preserve and, upon request, nake available to the Board or its
agents for examnation, photocopying, and otherw se copying, all payroll records,
social security paynent records, tine cards, personnel records and reports, and all
other records rel evant and necessary to a determnation, by the Regional Orector,
of the backpay and nakewhol e period and the anmount of backpay and nakewhol e due
under the terns of this Qder.

(d) Sgnthe attached Notice to Agricultural Enpl oyees, and,
after its translation by a Board agent into all appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth hereinafter.

(e) Mail copies of the attached Notice, in al appropriate
| anguages, wthin thirty days after this Gder becones final, to all enpl oyees
enpl oyed by Respondent between January 18, 1999 and January 17, 2000.

(f) Post copies of the attached Notice, in al appropriate
| anguages, for sixty days in conspicuous places at all its work |ocations, the
period(s) and place(s) of posting to be determmned by the Regional Drector, and
exerci se due care to repl ace any copy or copies of the Notice which nay be altered,

def aced, covered, or renoved.
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(g) Arange for a representati ve of Respondent or a Board agent to
distribute and read the attached Notice in al | appropriate | anguages to the
assentol ed enpl oyees of Respondent on conpany tine and property at tine(s) and
pl aces to be determned by the Regional Orector. Followng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the Notice and/ or
their rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and during the question and answer
peri od.

(h) Notify the Regional Drector inwiting, wthinthirty days after
this Qder becones final of the steps which have been taken to conply wthits

7
terns.

"H ease take notice that this is a change fromthe heretofore standard | anguage
requiring a respondent to notify the Regional Drector wthin thirty days of the

I ssuance of the order in order to allowfor additional tine whenever the appellate
process is invoked in any given case.

26 ARB No. 3 33



Lpon request of the Regional Orector, Respondent shall notify himor her
periodically thereafter inwiting of further actions taken to conply with the
terns of this Qder.

DATED My 10, 2000

EAEMBEA SHRMW Qhai r

| VONNE RAMCS R GHARCBON - Mentoer

ARAA BARRGS Mnter
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MBEMBER MMSON oncurring and D ssenti ng:

| concur wth the ngjority' s decision to order the reinstatenent of
Sergio Leal, Paulino Vega, Hlarion Slva, Juan Perez, Avaro Guznan, Jose
Quadal upe Fernandez, Mriano Andrade, and E nesto Robl es. 1 Though | woul d find

that the Bl oyer condoned their strike misconduct, | agree

1 A hearing, the parties reached a settlenent as to Enesto Robles, calling for
rei nstatenent and backpay. The settlenent was described on the record and the ALJ
i ssued a witten reconmendation that the settlenent be approved by the Board. The
settlenent previously has not been presented to the Board because the Executive
Secretary was awaiting a nenorialization of the settlenent promsed by the parties.
Though there were representati ons on the record that Robles had been reinstated at
the tine of the hearing, apparently there was a subsequent di spute over the anount
of backpay owed and no witten agreenent has been ﬁrow ded. General (ounsel
excepts to the ALJ's failure to nake findings on the allegations concerning Fobl es.
| agree wth col | eagues that the ties be held to the terns of the settl enent
as stated in the record and that Robl es be included in the Board s order so that
the amount of backpay may be resol ved in conjunction wth nornal conpl i ance

pr ocedur es.
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wth the conclusions of the ALJ and the ngjority that even in the absence of
condonation it was not proven that they engaged in the conduct for which they were
di scharged, or their nmisconduct was not sufficiently serious to warrant di scharge
inlight of the sane conduct being tol erated of others who were not di scharged. 2 I
al so concur wth the decision to deny reinstatenent and backpay to Jorge Perez and
Yol anda Lobato. However, as explained below | would find their di scharges
technically unlanful but deny themreinstatenent based on the Board s discretion to
fashion an appropriate renedy. Because | dissent fromthe ngjority's failure to
find the condonation doctrine applicable to this case, | would find that Goastal
condoned the conduct of HIlda Zuniga, therefore naking her subsequent di scharge
unl awf ul .
(ondonat i on

An enpl oyer is free to discharge enpl oyees who engage in serious strike
mi sconduct because such misconduct renoves the protection fromretaliation that

strike activity would nornal |y enjoy. However, even where strike

2 Because | believe that due to extensive nedia coverage it is highly likely that
know edge of the incidents at issue was di ssemnated throughout the workforce, |
concur wth the majority's decision to provide for notice renedies for all of
astal ' s enpl oyees.
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msconduct ot herw se warrants discharge, if the enpl oyer condones the conduct, the
enpl oyer violates the Act by later inposing discipline. This condonation doctrine
applies were there is "clear and convi nci ng evi dence that the enpl oyer has agreed
to forgive the msconduct, to "wpe the slate clean," and to resune or continue the
enpl oynent rel ati onshi p as though no msconduct occurred.” (General Hectric Q.
(1989) 292 N.RB 843, 844.) The doctrine "prohibits an enpl oyer frommsl eadi ngly
agreeing toreturn its enpl oyees to work and then taking disciplinary action for
sonet hing apparently forgiven." (lbid.) Gondonationis not to be lightly
inferred. (Wite Gk al ., Inc. (1989) 295 N.RB 567, 570.)

By its nature, the doctrine assunes that the enpl oyees in question
engaged in unprotected activities. Qviously, where the conduct in question is
protected, any retaliatory action woul d be unlanful wthout reference to
(ondonation. 1 ndeed, condonation has been found even where the msconduct incl uded
throw ng rocks, danagi ng vehicles, throw ng "jackrocks" under vehicles, threatening
nonst ri ki ng enpl oyees wth physical harm and assaul ts on nonstri ki ng enpl oyees.
(See General Hectric ., supra, Arcuit-Wse, Inc. (1992) 308 NL.RB 1091; Mrginia

Manuf acturing . (1993) 310 N-RB 1261.)
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For condonation to be found, the enployer's offer to return the
strikers to work nust be unequivocal. (Jones & MKnight, Inc. v. NLRB (1971) 445
F.2d 97.) Mreover, nmany cases note that the nanagenent agent naking the offer to
allowstrikers to return was aware of the misconduct which had occurred. (See,
e.g., Qrecuit-Wse, Inc., supra; Wite Gk al ., Inc., supra.) Absent a
statenent providing for bl anket ammesty for any and all misconduct, it does not
seem| ogi cal to conclude that one has condoned conduct of which one is unavare.
However, the case | awdoes not indicate that the doctrine attaches only where each
act of msconduct is known in detail. Rather, know edge of the general nature of
the misconduct seens to suffice. For exanple, if a certain type of misconduct is
known, such as rock throwng or property danage, it is not necessary that the
enpl oyer be aware of each incident or have identified individual perpetrators.

Here, the protestors on July | engaged in a variety of misconduct,
i ncl udi ng physical assaults, destruction of packed berries, the throwng of rocks
and enpty crates, and storming fields in order to force enpl oyees to observe a work
stoppage. Inny view all of these activities constitute serious strike nmsconduct

that nornal |y woul d warrant discharge. However, | amnot
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persuaded, as is the ngority, that this case can be distingui shed fromcases were
the condonation doctrine, as established by the National Labor Rel ations Board
(NLRB), has been appl i ed.®

As noted above, the condonation doctrine by definition applies to
unprot ected conduct that woul d ot herw se warrant di scharge. Mreover, the doctrine
usual |y arises in the context of strike msconduct that nay be coercive to those
enpl oyees who have chosen not to take part in the strike. Certainly it is coercive
of the protected rights of nonstrikers to assault themor danage their vehicles.
Yet, the doctrine has been applied consistently to such conduct. (General Hectric
., supra, Arcuit-Wse, Inc., supra; Mrginia Minufacturing G., supra;
Qearfield Cheese Gonpany, Inc. (1953) 106 NLRB 417.) Thus, while the effect upon
the protected rights of nonstrikers nay be a legitinate basis for criticizing the
condonation doctrine, it is not a basis for distinguishing it fromthe case at bar.

Wiile it istrue, as the ngority points out, that the agreenent
reached on July 2 incl uded provisions whi ch appeared on their face to require

astal to take

3 Section 1148 of the Agricultural Labor Relations Act requires this Board to fol | ow
appl i cabl e precedents of the National Labor Relations Act (NLRY).
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actions which would violate the Act, this alsois an insufficient basis for
rejecting the application of the condonati on doctri ne.4 The Board is not bei ng
asked to enforce or validate the agreenent reached on July 2. Rather, the issue in
a condonation case such as this one is whether the enpl oyer agreed to "w pe the
slate clean" and forgi ve the previous msconduct. The provision of the agreenent
reached on July 2 stating that there would be no retaliation for the activities of
the previ ous day evidences such intent. This is the only relevance of the July 2
agreenent. Wiether oastal violated the rights of UPWsupporters by agreeing to
the other provisions is a separate natter that is not the subject of any
allegations in the conplaint in this case.

In Mackay Radio and Tel egraph @., Inc. (1951) 96 NLRB 740, the NLRB
recogni zed an exception to the condonation doctrine. However, while the decision
contai ns sone | anguage which in the abstract nay be viewed as supporting the
naj ority's approach in the present case, an examnation of the actual holding in

the case reveal s a narrowness that nakes it inapplicable to the facts before

4VY_/iiIe it isnot determnative of the issue, | note that the record contai ns no
evidence that either the Enployer's interpretation or inplenentati on of these
provisions resulted in any actual interference wth the rights of other enpl oyees.
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us. In Mickay, the N.RB hel d that the condonation doctrine was not applicable to a
situation where the strike is unlanful fromits inception, and not nerely
unprotected. In Mckay it was found that the union went on strike wth the prinary
aimof forcing the enpl oyer to agree to a union security provision that woul d have
viol ated the prohibition on closed shops that was instituted a fewyears before as
part of the Taft-Hartl ey anendnents. In reaching this decision, the NLRB
di stingui shed the situation fromcases, such as the instant one, involving either
(a) violence or other simlar conduct during the course of otherwse |lawul, albeit
not always protected, concerted activity; or (b) participation in concerted
activity which the national board for policy reasons hel d to be unprotected.

Moreover, the NNRB restricted its holding to situati ons where the
enployer is alleged to have offered rei nstatenent at sone point during the strike
but where no reinstatenent took place. Specifically, the NLRB stated:

V¢ decide no nore than is required by the facts in this case:

nanel y, that the enpl oyees who participated in the unlawful strike

of the kind herein found may not invoke the protection of the Act

because they were deni ed pernanent reinstatenent at the end of the

strike, even though Respondents nay have failed to assert the

illegality of the strike as the basis for denying reinstatenent to
such strikers. As the question is not now before us, we do not
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deci de whet her an enpl oyer, after pernanently reinstating

enpl oyees who participated in an unlawful strike, nay

subsequent | y di scharge or ot herw se discipline themfor havi ng

engaged i n such activity.
(1d, at p. 743.) In addition, in subsequent cases, the NLRB has vi ened Mickay as
limted to its facts, finding that it does not apply to situations where the strike
nay constitute a violation of section 8(b)(1)(A of the NNRA (restraint or coercion
of enpl oyees in the exercise of their section 7 rights) or section 8(b)(4)(D of
the NLRA (forcing an enpl oyer to assign nonbargai ning unit work to unit nenfers.
(See, respectively, Lhion Twst Drill (. (1959) 124 N.RB 1143; Mrquette Cenent
Manuf acturing . (1975) 219 N.RB 549.)

In the present case, the strike began as a protest of (astal's
percei ved favoritismtoward the UFW As such, it was lawful at its inception,
though it later degenerated into a parade of unprotected conduct. astal
reinstated the Charging Parties, then |ater discharged them Assuming arguendo
that the protestors had an unlawful (as opposed to unprotected) purpose, the

illegality involved the restraint or coercion of other enpl oyees. For these

reasons, it is clear that the NLRB
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woul d not find the Mickay exception to the condonation doctrine applicable to
the present case.

Because the najority has rejected the application of the condonation
doctrine due to the existence of facially unlawful provisions inthe July 2
agreenent, the remai nder of Qoastal's exceptions to the ALJ' s application of the
doctrine have not been addressed. | wll do so here.

astal attacks the AL)'s condonati on anal ysis on several grounds.
Frst, astal asserts that Hizabeth Mne shoul d have been credited i n her
testinony that Goastal President David Swth indicated to the enpl oyees that the
agreenent woul d have to be approved, and that such approval never took place. In
so claimng, Qastal al so asserts that the ALJ inproperly shifted the burden of
proof by relying on Smth's failure to nenti on naki ng such a statenent.

It was reasonable for the ALJ, given the centrality of the
enforceability of the agreenent to the nerits of this case, to be suspicious that
Smth did not say anything in his testinony wth regard to the agreenent bei ng
condi tioned upon Gwner David G adstone' s approval. This is not a shifting of the
burden, but sinply a formof judging the plausibility of testinony based on the

record
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as awole Bvenif Smth's failure to confirmMne' s testinony i s di sregarded,
other circunstances, particularly Gadstone's admssion that Smth had full
authority to resolve the natter, are sufficient to cast doubt on this portion of
Mne' s testi nony.

For exanple, Smth negotiated wth the anti - U”Wenpl oyees on June 3 and
signed an agreenent settling that work stoppage and there is no indication that the
agreenent required further approval. Nor was there any additional testinony
regardi ng the negotiations between Smth and the enpl oyees on July 2, i.e., the
actors' words or reactions, which even arguably indicate that the agreenent was in
any way conditional. In sum the ALJ reasonably concl uded, based on the record as
a whole, that Mne's testinony was highly inplausible and, therefore, not worthy of
bel i ef .

oastal al so asserts that the agreenent does not reflect any
condonati on of physical assaults or property destruction, but only of peaceful

protest. This assertion

> To the extent that the ALJ considered it inappropriate to consider extrinsic

evi dence of the parties' intent concerning the need for further approval of the
agreenent, he nay have been incorrect. For exanple, if testinony had established
that the parties shared the understanding that the agreenent was conditioned on

G adstone’ s approval , such evi dence woul d have been appropriate to consider. FParol
evidence is admssible to establish that a witing was not intended as a final act
because it is not to becone effective until sone condition happens. (Wtkin,
Gilifornia Bvidence, 3° E., sec. 1005, Gil. Qde Qv. Proc., sec. 1856, subdiv.
B) Inany event, the ALJ's rejection of Mne's testinony was not dependent upon
his caution in considering parol evidence.
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i's based on the use of the word "protesta’ (neaning "protest” in English) in
the agreenent and on astal's claimthat Smth was not fully anare of the
extent and nature of the nisconduct.

Qastal relies onthe dictionary definition of "protest” in cla mng
that the agreenent only covered expressive activity, i.e., activity which states an
objection. G course, in conmon usage, the termis usually nodified by either a
positive or negative adjective, i.e., "peaceful” or "violent." The nost that can
be said by looking at the term"protesta” inisolationis that it is anbiguous. In
any event, the testinony of all wtnesses was consistent in reflecting the view
that the enpl oyees' objective was to be absol ved of their conduct on the previous
day, which they admtted was wong. There is nothing in the record whi ch indicates
that the no retaliation clause in the agreenent was i ntended to reach only peacef ul
expressi ve activity.

Indeed, inlight of astal's track record of tolerating both work
st oppages and voci ferous protest activities by both URWopponents and supporters,

t he enpl oyees woul d have had no reason to fear retaliation for peaceful protest
activity. Mreover, if the enpl oyees had engaged only in protected activity, there

woul d have been

26 ARB No. 3 45



no need for the protection of such an agreenent, an agreenent which they insisted
be inwiting and be notarized. In sum a viewof the record as a whol e nakes it
difficult, if not inpossible, to conclude that the intent of the agreenent was to
reach only peaceful expressive activity.

The related claimthat Smth was not fully aware of the nature and
extent of the msconduct alsois difficult to square wth the record. There is no
dispute that Smth wtnessed the conduct at the nai n conpound i nvol ving t he
bl ocki ng of gates and the bl ocking of his truck later that norning at S1Iinan
Ranch.

It is asoundisputed that on the afternoon of July 1, Smth net wth
several of the workers who were the victins of the misconduct, including Sandra
Rocha and Bren Vargas. The testinony of these workers nakes it clear that their
purpose was to conplain to Smth about what had transpired earlier in the day.
Mboreover, Ruben Gall egos testified that on July 1, shortly after he and his brot her
Ranon were attacked, they went up to Smth (who was in his truck) and told himto
| ook at themand see what they (those who attacked then) had done. Wiile Ruben
had-only a little blood on him his brother's jacket was noticeably bloody. As to

whet her Smth sawthe news clips that aired
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on the evening of July | and the norning of July 2, the ALJ is correct in
characterizing Smth's testinony as evasive. A best, Smth's denial was equi vocal .
In sum the evidence establishes that prior to signing the agreenent on
July 2, Smth either wtnessed or learned of, at least in general terns, all of the
conduct for which the Charging Parties were di scharged. 6 As discussed above, while
arguably the case lawreflects that know edge of the misconduct is a necessary
el enent of condonation, it is aso clear that it is not necessary that the enpl oyer
know of each incident in detail. |ndeed, the evidence shows that Smth had at
| east as nuch know edge of the nature of the misconduct as did the enpl oyer in
cases where condonation has been found. (See Grcuit-Wse, Inc., supra; Wite Gk
Qa ., Inc., supra.)
Lastly, oastal asserts that appellate courts have overturned N.RB
deci sions findi ng condonati on based on nuch stronger evi dence than exists here.
However, astal cites only NNRBv. Gonmunity Mtor Bus Gonpany (4" Gr. 1971) 439

F.2d 965, a case that clearly is inapposite. In

Smth was not aware of the nature of the attack on the Gillegos brothers, but he
coul d see fromlooking at themthat they had been invol ved in a viol ent incident.
Snce at the tine of the discharges astal was unaware that Jorge Perez had
attacked the Gal |l egos brothers, whether Smth condoned this conduct is not a
question going to the [ awful ness of Jorge Perez' discharge but, as discussed infra,
IS a question of the appropriate renedy.
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that case, the NNRB s finding of condonati on was overturned because the enpl oyer's
offer for the strikers to return to work was viewed by the court as equivocal and,
inany event, was rejected by the strikers (who conti nued on strike for anot her
week), and never renewed.

Denial of Renedy to Jorge Perez and Yol anda Lobat o

Wiere an enpl oyer | earns of nisconduct subsequent to a di scharge, that
conduct cannot be used to justify the discharge. (Axelson, Inc. (1987) 285 NLRB
862.) Hwever, as the ALJ noted, where the conduct is "so flagrant as to render
the enpl oyee unfit for further service," reinstatenent and backpay nay be deni ed.
(Ibid.) Snce the ALJ was unavware of any cases in which this principl e had been
i nvoked that al so invol ved a finding of condonation, he was unsure whet her it
shoul d be applied to the present case. Neverthel ess, based on the egregi ous nature
of the assaults carried out by Jorge Perez on the Gall egos brothers, the ALJ
reconmended that, based on the Board s broad discretion in fashi oning appropriate
renedi es, Perez be denied reinstatenent and backpay.

Wile Smth coul d see fromlooking at the Gill egos brothers on July 1
that they had been involved in a violent incident of sone sort, he had no i dea of

the nature of the incident or the identity of the
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perpetrator(s) until after the discharge of Perez. Therefore, it is questionable
whether it reasonably can be concluded that Smth condoned the attack. If the
attack was not condoned, there is no question that the principle of Axel son, Inc.
woul d warrant the denial of a renedy for Perez. Even if condoned, | believe the
ALJ appropriately denied a renedy to Jorge Perez.

There is no question that the Board has very broad discretion in
fashioning appropriate renedies. |ndeed, the courts may step in only were the
renedi es are patently unreasonabl e under the statute. (Nsh Norian Farns v. ALRB
(1984) 35 Gal.3d 726.) | believe that even where the Board has found that the
condonation doctrine applies, it should be free in exceptional cases to deny a
renedy to those enpl oyees who have engaged i n misconduct which by its nature woul d
nake rei nstat enent and backpay i nconpatible wth the purposes of the Act.

There is certainly nothing nore coercive to enpl oyees engaged in
protected activity than to be physically attacked for doing so. Here, the Gillegos
brothers were attacked for refusing tojoin in the work stoppage. To reinstate the
perpetrator woul d send a chilling nessage not only to them but to others who nay

desire to engage in protected activity that is contrary to
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w shes of Jorge Perez. For the sane reasons, | al so woul d deny any renedy to
Yol anda Lobato, who threw a crate of strawberries in the face of Sandra Rocha
Wiile this attack clearly was not as violent as that perpetrated by Jorge Perez, it
too woul d have had a prof oundl y coercive effect upon Rocha and ot hers who w t nessed
it.
(oncl usi on

| believe that the protestors on July 1 engaged in serious m sconduct
whi ch was unprotected and, thus, subjected themto |awul discipline.
Neverthel ess, for the reasons expl ai ned above, | al so believe that | amconstrai ned
by precedent to find that astal condoned this activity.7 Moreover, in light of
the stated grounds for the various di scharges and Gastal's decision not to
di sci pl i ne enpl oyees for nuch of the msconduct that took place on July 1, even
absent condonation, | woul d concl ude that the evidence is insufficient to uphol d
the bul k of the discharges. As noted above, though | find that the di scharges of

Yol anda Lobat o and Jorge Perez technical ly

! | concur wth the najority's rejection of astal's exceptions regarding the
General Qounsel alleged failure to fulfill discovery obligations because (astal
has failed to denonstrate prejudice. Specifically wth regard to the use of a
statenent, not included on the General unsel's exhibit [ist, for inpeachnent
purposes, | note that the issue of astal's Iourpor_ted bias toward the UFWis
Irrel evant to the condonation issue and of only peripheral relevance to the
anal ysi s applied to enpl oyees di scharged for alleged strike msconduct.
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were unlawful, | would deny themany renedy due to their egregious m sconduct.
Dated: May 10, 2000
HERBERT Q MASON  Menfoer
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NOIM CGE TO AR GLTURAL BVALOYESS

After investigating charges that were filed in the Salinas Regional Gfice of the
Agricultural Labor Relations Board (ALRB), the General unsel of the ALRB issued a
conpl aint which alleged that we had violated the law After a hearing at which al
parties had an opportunity to present evidence, the ALRB found that we had viol at ed
the Agricultural Labor Relations Act (Act) by discharging and refusing to rehire
enpl oyees engaged in a lawul work stoppage and denonstrati on.

The ALRB has told us to post and publish this Notice, and to nail it to those who
have worked for us between January 18, 1999 and January 17, 2000. V& wll| do what
the ALRB has ordered us to do.

W al so want to informyou that the Act is alawthat gives you and all other farm
workers in Gillifornia the followng rights:

1.  To organi ze yoursel ves;

2. Toform join or help a labor organi zation or bargai ni ng
representative;

3. Tovotein asecret ballot election to deci de whether you want a union to
represent you;

4. To bargain wth your enpl oyer about your wages and working conditions through
a union chosen by a n@jority of the enpl oyees and certified by the ALRB

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT di scharge or refuse to rehire enpl oyees who engage i n | aw ul
activities.

VE WLL NOI in any like or related nanner, interfere wth restrain or coerce
enpl oyees fromexercising their rights under the Act.
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VEE WLL offer reinstatenent to those enpl oyees specified in the Board' s order to
their forner positions of enploynent, and nake themwhole for all |osses in pay or
ot her economc | osses they suffered as the result of out unl awf ul conduct.
Accordingly, we wll offer reinstatenent wth backpay to: Sergio Leal, Paulino \ega
Escutia, Hlarion Slva Jinmnez, Jose Guadal upe Fernandez, A varo Guznan, Mriano
Andrade Qtiz, Juan Perez Mi donado, and B nesto Robl es..

If you have any questions about your rights as farmworkers or about this Notice,
you nay contact any office of the ARB Qe officeis located at 1830 North M n
Sreet, Quite 200, SAlinas, Glifornia. The tel ephone nunier is (831) 443-3161.
Thisis an official notice of the Agricultural Labor Rel ations Board, an agency
of the Sate of Glifornia

0O NOT FAEVDE (R MUTT LATE
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CGAE SIMRY

COASTAL BERRY GOWPAYY,  LLC 26 ARB No. 3
Gse No. 99-C&I1-SAL, et al.

Backgr ound

O June 3, 1998, several hundred astal Berry onpany enpl oyees opposed to the
organi zing efforts of the Lhited FarmVWWrkers, of Anerica, AH.--AQ O (LAWY, staged a
wor k st oppage and denonstration in order to chal | enge the Gonpany' s admtted stance
in favor of unionization. They submitted a list of denands, sone of which the
onpany accepted. Nearly one nonth later, on July 1 and 2, 1998, in response to
what the anti-URWenpl oyees percei ved as a continuati on of a pro-URNstance by the
onpany, the work stoppage and denonstration was repeated over a two day period.
On the first day, a nuniber of the protestors rushed a field where UPNsupporters
were harvesting strawberries and attenpted wth sone success to prevent an
unspeci fi ed nunber of themfromworking by such neans as intimdation, threats and
physi cal violence. The next day, the protestors presented the Gonpany wth a new
ul tinatum including denands that there be no retaliation against any of the
denonstrators, that the UFWsupporters be isol ated, and that URWorgani zers not be
permtted wthin 100 neters of harvest crews. The Gonpany agreed and the
protestors resuned work. Approxinately six nonths |ater, the Qonpany di scharged
el even enpl oyees for misconduct during the work stoppage.

Deci sion of the Administrative Law Judge

Followng a full evidentiary hearing in which all parties participated, the
Admnistrative Law Judge (ALJ) found that Respondent had condoned the very

m sconduct whi ch served as the basis of the discharges. Notwthstandi ng
Respondent' s act of forgiveness, however, the ALJ declined to extend the principle
of condonation to one of the discrimnatees because, in physically assaul ting and
injuring an enpl oyee who declined to support the work stoppage, he was deened to
have engaged i n serious and egregi ous msconduct that rendered himunfit for future
enpl oynent. The ALJ bel i eved
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such conduct does not further the purposes and policies of the Act and
therefore should not be tol erated under any circunstances. As one of the

di scri mnat ees had been the subject of a settlenent between the parties, and
reinstated prior to hearing, he nade no findings as to him but did reconmend
that the remaining discrimnatees be reinstated wth backpay. He found the
latter discrimnatees to be subject to condonation as well as, in the
alternative, to an independent anal ysis in which he found that they had not
engaged i n msconduct whi ch woul d warrant their di scharge.

Boar d Deci si on

As a threshold natter, the Board acknow edged its established coomtnent to the
princi pl es of condonation, but declined to honor this particul ar agreenent

whi ch was designed to discrimnate agai nst a group of enpl oyees and thus was
contrary to the Act and public policy. The Board found the agreenent invalid
onits face due to Respondent's promse to isol ate pro- UPWenpl oyees and to
deny themaccess by nonenpl oyee Lhion organi zers. By these pl edges, Respondent
promsed to discrimnatorily change a condition of enpl oynent of the UFW
supporters and to deny both the enpl oyees and the organi zers their right to
conmuni cate wth each other as provided by the Board' s access regul ati on.

Havi ng rej ected condonati on under these circunstances, the Board then exam ned
the individual discharge cases in the absence of condonation, and agreed wth
the ALJ that one of the di schargees had engaged conduct which did not warrant a
renedy. The Board al so found that two additional enpl oyees shoul d not be
entitled to reinstatenent.

Gncurrence and D ssent

Mentoer Mason concurred wth the ngjority's decision to order the reinstatenent of
Sergio Leal, Paulino Vega, Hlarion Slva, Juan Perez, Avaro Guznan, Jose

Quadal upe Fernandez, Mriano Andrade, and Ernesto Robl es. Though Meniber Mason
bel i eves that the Board is constrai ned by precedent to find that Goastal condoned
t hese enpl oyees' unprotected activity, he agrees wth the concl usions of the ALJ
and the n@jority that even in the absence of
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condonation it was not proven that these enpl oyees engaged i n the conduct for which
they were discharged, or their nisconduct was not sufficiently serious to warrant
discharge in light of the sane conduct being tol erated of others who were not
discharged. He also concurred wth the decision to deny reinstatenent to Jorge
Perez and Yol anda Lobato, but based this concl usion on the Board' s discretion to
deny renedi es to those who have engaged i n msconduct which by its nature woul d
nake rei nstat enent and back pay i nconpatible wth the purposes of the Act. Because
Menier Mason di ssented fromthe najority's failure to find the condonati on doctrine
applicable to this case, he would find that Qoastal condoned the conduct of HIda
Zuni ga, therefore naki ng her subsequent discharge unlawful. Lastly, Menber Mison
concurred wth the n@jority' s rejection of astal's exceptions regarding the
General unsel's alleged failure to fulfill discovery obligations because ast al
has failed to denonstrate prej udi ce.

This Gase Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB
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DOQAS GALLCP.  This case was heard by ne on Septenter 8, 9, 10, 13, 14, 27
and 28, 1999. It is based on charges filed by 11 forner enpl oyees (herei nafter-
collectively referred to as the Qharging Parties) of Qastal Berry Gonpany, LLC
(herei nafter Respondent) alleging that Respondent viol ated section 1153(a) of the
Agricultural Labor Relations Act (Act) by discharging and/or refusing to rehire
t hem because they engaged in a protected work stoppage. The General Gounsel of the
Agricultural Labor Rel ations Board (ALRB or Board) issued a consolidated conpl ai nt
alleging these viol ations, which was |ater anended. Respondent filed an answer to
the conpl ai nt denying the coomssion of unfair |labor practices. A the hearing,
General unsel and Respondent entered into a settlenent agreenent resol ving the
allegations in Gase No. 99-(E2-SAL, regarding the discharge of B nesto Robl es
Grcia (referred to as Bnesto Robles in the conplaint). The undersi gned
reconmended approval of the settlenent, which is pending before the Board.

SQubsequent to the hearing, the Charging Parties' representative was permtted
tointervene. General unsel and Respondent filed post-hearing briefs, which have
been duly considered. Based on the testinony of the wtnesses, the docunentary
evidence received at the hearing, and the oral and witten argunents nade by the
parties, the followng findings of fact and concl usions of | aw are nade.

JUR S0 CTT QN
Respondent, a Galifornia limted liability conpany wth an
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office and principal place of business in Vtsonville, Glifornia, is an
agricultural enployer wthin the neaning of section 1140 (a) and (c) of the Act.
Inits answer, Respondent admtted that the Charging Parties are agricul tural
enpl oyees.1 A al naterial tines, David R Smth, David John @ adstone, Suart Ben
Yananoto, Hizabeth Aon Mne, Earl FArtle, Henry (Brique) Leal, Janes w Sullivan
and Larry Bruce Gal per were statutory supervisors and/or agents of Respondent under
section 1140.4 (j). 2

STATEMENT F FACTS

Backgr ound

Respondent is one of the largest strawberry producers in the Lhited Sates. It
conducts Galifornia agricultural operations in Mnterey, Santa Guz and \Ventura
counties. For several years, the Lhited Farmnorkers of Anerica (URW has been
attenpting to organi ze the enpl oyees of Respondent and its predecessors,

Mnsant o/ Gargi ul 0. G adstone and Landon Butl er purchased Respondent from Mnsant o
in about June 1997, aware that the UPNVwas trying to organi ze the workers. Butler
sold his interest in Respondent to G adstone in Decenber 1997. @ adstone hired

Smth,

lParagraph 14 of the conplaint erroneously refers to section 1140(d) as
defining the term "agricultural enployee, " instead of section 1140(b).

2A11 but G adstone and Gal per were naned as supervisors in the conplaint, and
admtted to hol d such status in Respondent’' s answer. Respondent stipul at ed t hat
Qadstone is a 'supervisor at the hearing, and the evidence cl early shows that
@Gl per was a supervisor while in Respondent' s enpl oy.
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first as a consultant, and then as President, replacing Gl per.

A the hearing, Respondent stipulated that it was in favor of UFW
representation of its enpl oyees, until July 1998. There was substantial testinony
concerni ng the pro-UFWsenti nents and conduct of QG adstone and Butler. Suffice it
to state that while sone of the allegations were too exaggerated, bi ased and/ or
insufficient to be sustained, it is clear that G adstone was pro- UPV(apparent|y
until he tired of the union's al nost continual harassnent). Wile G adstone's
union sentinents are his business, and not subject to any sanctions, the
under si gned nust consi der his lack of candor on the issue (nore specifically, his
repeated i nsistence that he did not care whether the URWcanpai gn succeeded, but
was only interested in having an el ection to put the natter at rest) in eval uating
his credibility. Furthernore, while Respondent did assure its enpl oyees of their
right to choose or reject union representation, and instructed its supervisors to
proceed accordingly, it let themknowits pref erence.3

Respondent' s stance provoked consi derabl e hostility from

3Testi nony concerni ng G adstone' s pro- UFWst ance i ncl uded statenents, by
QG adstone, that he felt UPWrepresentati on woul d present Respondent wth a
nar ket i ng advant age for those synpat hetic wth the union novenent. In fact, in a
neno to the enpl oyees dated April 27, 1998 (GC Exh. 8), Qadstone stated as much
by contending that wth a union, there woul d be a greater denand for Respondent's
stranberries. That letter, and two others distributed during Aril 1998 (GC
Exhs. 6 and 7) effectively stated that Respondent and the enpl oyees woul d prosper
wth a union and specifically, "I believe workers shoul d be represented by their
unihon,7) but of course that is a choice for workers to nake for thenselves.” (GC
Exh.



other growers and, as tine went by, nany of its enpl oyees who, Respondent

suspect ed, were bei ng encouraged by the rival conpanies. This resulted in a work
stoppage and denonstration at Respondent’s nai n shop on Beach Sreet in

Vet sonvil e, on June 3, 1998,4 by about 300 to 400 anti- UFWenpl oyees, which | asted
several hours. According to Smth, the denonstrators bl ocked trucks fromentering
the cool ers, effectively shutting down operations. Qherwse, the denonstration
was peaceful . Charging parties Sergio Leal and Jose Guadal upe Fernandez, and one
or two others, becane spokespersons for the group apparently, at least in part,
because they were anong the few bilingual enpl oyees.

During the denonstration, Leal, Fernandez and ot her enpl oyees, includi ng
charging party Hlda Zuniga Ramrez (Zuniga), presented Smth wth a list of
denands (GC Exh. 10). These included requests that Smth cease intervening in
union natters, and respect the w shes of enpl oyees opposed to the LFW to naintain
the raise inpl enented by recently discharged President Larry Gl per, to sign a
not ari zed statenent guaranteei ng that workers woul d not be di scharged for opposi ng
the UFW and to negotiate wth the enpl oyees. Smth testified that the workers
al so denanded that Gal per be rehired, which he rejected.

The denonstration ended when Smth signed a witten agreenent (GC Exh. 11).
The agreenent stated that Gil per woul d

4A11 dates hereinafter refer to 1998, unl ess ot herw se i ndi cat ed.



not be rehired, but the wage i ncrease woul d not be rescinded. He al so agreed that
Respondent woul d not negotiate wth the UPWunless it won a Board el ection.
Fnally, Smth agreed that no discipline woul d be i nposed agai nst any enpl oyee for
participating in the denonstration. The enpl oyees returned to work the fol | ow ng
day, but Leal, at least, was not satisfied wth the outcone.

Respondent continued to receive reports of enpl oyee dissatisfaction, and
conflicts between pro- and anti-URWworkers. A the sane tine, it was subjected to
repeat ed accusations of anti-U”Wconduct by UPWrepresentatives, in particular, its
President, Arturo Rodriguez. The UFWdenanded that supervi sors and enpl oyees
percei ved as opposed to it be discharged for violating a neutral ity agreenent
adopt ed by Respondent fromits predecessor, and/or for coercing pro- UPNVenpl oyees,
and that pro- UFWenpl oyees di scharged when Gal per was President be rehired.
According to Smth, when he investigated the latter denand, he felt there had been
sone disparate treatnent toward URWsupporters in disciplinary natters, and
therefore did rehire sone of the enpl oyees.

Ater the June 3 denonstration, Respondent inpl enented sone security neasures,
including the installation of video caneras at its admnistrative conpound, hiring
security guards and | ocking sone of the gates at the conpound. The "back" gate,
located in an area used, inter-alia for parking, rena ned open during busi ness

hours, due to the volune of traffic. Respondent al so



hired two forner ALRB agents to speak wth enpl oyees in the Vétsonville fields and
another individual for the nard area. Respondent's stated reason for this action
was to attenpt to assuage sone of the anti-UWenpl oyees' concerns, and to
investigate reports of pro- and anti-URWconduct by supervi sors and enpl oyees.

The situation did not inprove. The anti-UWworkers eventual |y cal | ed
for a neeting wth Smth and G adst one on June 30 and, dissatisfied wth the
resul t, conducted denonstrati ons and work stoppages on July 1 and 2. Twel ve
enpl oyees were di scharged and refused reinstatenent for their conduct during
these incidents, although the actual di scharges were not nade until January and
February 1999. ° H even of these enpl oyees are the Charging Parti es.
Sergio Leal

Leal was discharged on January 18, 1999. Hs termnation notice states,
"You have repeated y threatened to destroy astal Berry Gonpany, and on July
1, 1998, you participated in efforts to forcibly prevent coworkers from

vor ki ng. "8 A torney

5 . . .

Respondent gave various reasons for the del ay, including a denand from
the General Gounsel that it cease investigating the incidents while the Board
Investigated charges filed agai nst Respondent .

6This statenent is followed by a list of Respondent's rules that Leal, by
his conduct, allegedly violated. Al of the discharge letters followed this
fornmat. A one point inthe hearing, when it appeared that Respondent was
alleging additional conduct fromthat specified at the outset of the letters as
grounds for discipline, Respondent's counsel at least inplied that by stating
the rules viol ated, such conduct was, in fact,
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Qullivan's investigative report and recormendation regarding Leal (R Exh. 20),
however, says nothing about Leal's participationin efforts to forcibly prevent
cowor kers fromwor ki ng.

Wien anti - UPWenpl oyees | earned that G adstone was in Vdtsonville on June
30, they denanded to neet wth himand Smth. Leal was one of the enpl oyees
who attended the neeting. Leal testified he was one of eight enpl oyees
present, and the neeting lasted about 3 hours. The enpl oyees agai n protested
what they viewed as pro-union pressure by Respondent, and al so protested the
presence of the forner Board agents in the fields. Qadstone told the
enpl oyees they shoul d sign union authorization cards so there could be an
el ection, (apparently in response to denands that the access of UFW
representati ves be termnated). The enpl oyees stated they woul d not sign
cards, pronpting Qadstone, according to Leal, totell themthey were not |oyal
tohim Qadstone and Smth, intheir testinony, did not deny that G adstone
nade this statenent.

Smth testified that the enpl oyees accused themof bei ng ULFW
representatives, and asked to purchase the conpany, which was rejected. They
vanted the UPWrepresentatives, who were taki ng access, to stop bothering them
and for Respondent to call for an election. Smth and/or G adstone responded
that by law the UFWhad access rights and Respondent could not call for an

el ection. The enpl oyees al so accused Respondent of sending spies into the

considered in the discharge decisions. The plain reading of the letters, and
Qullivan's investigative reports and reconmendati ons show that such
interpretati on shoul d be rej ected.
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fields, and denanded the two forner Board agents be renoved. In effect,
Respondent refused all of the enpl oyees denands. !

In response to a | eadi ng questi on fromRespondent, Leal testified that,
apparently in response to the rejection of their denands, he stated he woul d
destroy the conpany, if that was what it took to keep the union out. Smth,
however, testified that Leal actually said he woul d shut Respondent down.

G adstone did not attribute any statenents of this nature to Leal. Leal,
uncontradi cted by G adstone and Smth, credibly testified that he al so told them
the enpl oyees woul d refuse to work if the UFWcane in.

The only other evidence of Leal naking a simlar statenent is a vi deot aped
interviewafter the Juy | denonstration. Inthe interview Leal stated that the
enpl oyees were denonstrati ng because they had been subjected to three years of
union organi zing and were tired of it. He accused G adstone of bei ng pro-union,
agai nst the enpl oyees' wshes. Leal stated they wanted an el ection. Wien asked
about the viol ence which took place that day, Leal replied that the enpl oyees were
restless, and violence was going to happen in this sort of situation. A the end
of the interview Leal stated, "W'd rather break this conpany than have it go

uni on. "

A though Sullivan has nade a nuniber of representations

7(?. adstone, in his testinony, displayed a vague recol | ection of the neeting,
stating that the nain denand was to get the UPWrepresentatives out of the fields.
QG adstone could not recall any allegations that Respondent was pro-UFWat this
neeting which, inlight of Smth's and Leal's testinony, is not credited.
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concerning the reasons for Leal's and the other enpl oyees' discharges, he did not
testify under oath concerning his investigation. This causes substantial problens
in eval uating Respondent' s case, particul arly where there was no eyew t ness
testinony at the hearing. Acase in point is the allegation that Leal
"participated in efforts to forcibly prevent co-workers fromworki ng" which, as
not ed above, was not contained in Sullivan's report.

Qllivan represented, but did not testify, that Leal, wo on July 1
admttedy entered the fields where largely pro-URW non-stri ki ng enpl oyees were
working and threwa crate of strawerries in the air, was responsible for the ot her
enpl oyees' violent conduct by doing so. WWth respect to entering the fields,
Respondent admtted y did not di scharge the nunerous enpl oyees who did thisin a
non-vi ol ent nanner. Qadstone admtted that enpl oyees were not di scharged for
throwng crates of strawberries in the ai r.8 Furt hernore, videotapes of the

I nci dents show nany

8In its brief, Respondent urges that the testinony of its sole ower, on
certain key points, be discredited, including the testinony concerni ng enpl oyees
destroying berries. The record shows that G adstone kept track of the msconduct
investigation, and played a far nore inportant role in the discharges than
Respondent woul d have us believe. Respondent, in this and several other instances,
failed todirectly showif and howit becane aware of the alleged msconduct as of
the discharge dates. Inthis instance, the UFWs objections to conduct of election
in Gase Nb. 98-RG1-SAL accused Leal of misconduct, and presunabl y woul d have been
read by Qullivan prior to Leal's discharge. Respondent points to Leal's claimfor
unenpl oynent i nsurance benefits, which states he was di scharged for provoki ng
others to fight, as an admssion of misconduct. Leal credibly testified that this
was placed on his claimby an HD representati ve, based on Respondent's
represent ati ons.
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enpl oyees who did this and coul d easily have been identified and discharged. In
addition, there is no evidence Leal took a | eadership role in that conduct, and he
credibly denied being the first or second enpl oyee to throw boxes of berries.

Paul i no Vega Escutia (Mega) and Hlarion' Slva Jimnez (S1va)

Vega and S lva were discharged on January 18, 1999. Their discharge letters
give the sane reason for termnation:

Before 7:00 aam on July 1, 1998, you parked your vehicle in the
yard at 480 Vst Beach Sreet to block the closing of the gate in
order to allowprotestors to trespass into the nai n conpound and
bl ock conpany oper ati on.

Vega testified he was anare there was going to be a denonstration at
Respondent’ s Beach Sreet facility on Juy 1. Smth was al so anare of this, having
been so inforned the previous evening. The "back" gate in the parking area has
been referred to above. Actually, it consists of two gates on rollers which cl ose
invard. Ven open, the gates | eave a w de space, capabl e of contai ning several
vehicles. Smth testified that when he arrived, two vehicles, including \ega' s,
prevented himfromclosing the gates. At the tine, Smth did not know who had
par ked the vehicl es, and Respondent has not shown how or when it di scovered \ega' s
identity. It is also undisputed that Respondent, at no tine, ever asked any of the
di scharged enpl oyees their version of the events. The video shows that \Vega' s

vehi cl e was parked several yards fromthe open gate.

95i lva's first nane was incorrectly spelled in the conpl aint,
whi ch has been corrected.
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Vega credibly testified that he did not intentionally park his vehicle so as
to prevent the closing of the gate, and had often parked there before. Respondent
presented no evi dence that enpl oyees had previously been told not to park there,
and it is highly unlikely that Vega woul d have known, when he parked, that Smth
wanted the gate closed. \Wega went into the shop, inasnuch as little was happeni ng
outside. Wen he cane back outside, he saw Smth in a vehicle, apparently trying
to nove Vega' s vehicle, and another which had parked behind it.

Slvatestified that when he reported to work on July 1, he was unaware t hat
a protest was planned. S lva denied that he parked his vehicle so as to prevent
Smnth fromnoving Vega' s, and contends he was unaware there was anything wong wth
where he chose to park. Swmth contended otherw se, based on his clamthat S1lva
parked his van in front of Vega' s just as he was about to push Vega' s vehicle wth
the one he was driving. 10 A though none of these three wtnesses was totally candid
inhis testinony, Slvais credited. In fact, Slva parked behind Vega' s vehicl e,
as Slva and \ega testified, a video of the incident confirnsg, and whi ch was
Respondent’ s position prior to the hearing. Smth al so gave the i npressi on of

general | y exaggerating the situation and its effect of Respondent's security.

D or tothis, Smth had approached Leal , who was at the scene, and denanded
he nove one of the vehicles. Wen Leal told Smth he coul d not nove the vehicle
because it was not his, Smth threatened to discharge Leal. Wiile not particularly
noteworthy in itself, the undersigned believes that Smth saw Leal as being a
ringl eader of the anti-URWforces, and intended to hold hi mresponsi bl e for
what ever happened.
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It is, however, undisputed that Slva ignored Smth' s request to nove his
vehicle. According to Slva, he didthis for about four mnutes, and then noved.
Athough Slva never did explain why he did this, ga, wo wtnessed part of the
incident after he left the shop, gave a pretty good indication of the reason.
According to Vega, although he realized Smth wanted hi s vehi cl e noved once he | eft
the shop, he did not do so, because sone of the protestors were chanting
(presunably to Slva), "Don't nove. Don't nove." (\Vega had previously given other
reasons for not noving his vehicle.) Qe Slva noved his vehicle, \Vega s vehicle
was pushed out of the gate' s path:

According to Smth, there were "nunerous” protestors at the facility
when he arrived at 5:30 am, which conflicts wth all other accounts, that nost of
the protestors showed up after 6:30. Smth did not specify when he asked S| va
(whose identity was unknown to himat the tine) to nove, or whether Slva
eventual |y conplied. Smth clained that the conduct of Slva and Vega resulted in
at least 100 protestors entering the conpound. Wiile the video of the incident
(obtai ned fromother sources, since Respondent's new systemfailed) may not showit
inits entirety, it appears far fewer enpl oyees cane in. Mre inportantly,
Respondent does not contend that any danage took pl ace based on this event, and the
vi deo appears to showthe protestors readily conpl yi ng when pol i ce/ security

personnel asked themto |leave. At that point, the gates were cl osed.
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Yol anda Lobato Hlda Zuniga Ramrez (Ziiniga) Avaro Guznan
Mari ano Andrade Otiz (Andrade) , Jorge Perez and Juan Perez

Mil donado.

Qnce the gates were shut at the Beach Sreet facility, word spread anongst
the protestors that a crew of pro-URWworkers was working at the S1linan Ranch.
Many of the protestors decided to go to the ranch to get themto join the work
stoppage, sone expressing the viewthat if necessary, this end woul d be obtai ned
through violence. Arelatively small group arrived first, and traded insults wth
the pro- UPWworkers, who general |y refused to stop worki ng. u SQubsequently, a
| arger group of workers arrived and, when the enpl oyees did not heed their denands
to stop working, nany entered the fields, engaging i n nore coercive tactics,
| eadi ng to the discharge of the above-naned enpl oyees.

Lobat o' s discharge notice, dated January 18, 1999, states that she "entered
the fields to interfere wth enpl oyees who wshed to work and . . . assaulted
Sandra Rocha. w12 Qi livan's investigative report essentially repeats this
al l egation, and recomrmends di scharge. Zuniga' s notice, dated February 23, 1999,
states that she encouraged the attack on Rocha, urged coworkers to take her
punchi ng tool and destroyed crates of packed berries. Sullivzn's report states

that Zuniga is "seen" throw ng packed

n\kbr kers fromeach side accused the other of calling each other bad nanes at
the Sllinman Ranch. The undersigned believes that both sides engaged in this
conduct. Respondent does not contend that anyone was di scharged for purely verbal
conduct at the ranch.

12Fbcha' s full nane is Sandra Nori Rocha Mil donado.
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cartons of berries inthe air, and Rocha "testifies" that when Lobato threwthe
carton on berries on her, Zuniga was urging her on, and telling her to get Rocha' s
punch tool. Sullivan's recommendation was that this could go either way, but he
woul d termnat e Zuni ga.

Rocha testified that she was the crews puncher. Zuniga and Hisa Jitninez
entered the field and began shouting obscenities at her. They denanded she give
themher punch tool, which she refused to do, at which point they purportedy said
they were going to hit her. Rocha "believes" they pushed her, because she fell to
the ground. A nale worker, Euginio Gontreras, stated that if Zuniga and Ji minez
could not get the puncher fromher, he would. At that point, Rocha left the field,
and stood at the perineter.

Bren Vargas Rosas (Vargas), on the other hand, partially contradi cted Rocha
by contending that it was Lobato and Zuniga who tried to take the punch tool away,
apparently leading to the contentions in SQullivan's report. Vargas corroborat ed
Rocha' s claimthat Zuni ga was one of the enpl oyees who tried to take away her punch
tool, but did not corroborate. Rocha' s "belief” that the anti-URWprotestors
pushed her to the ground.

According to Zuniga, she did speak wth Rocha at the S1linan Ranch, asked her
to stop punching the workers' cards and to give Zuniga her puncher. Alot of other
vorkers were present when she nade these requests. Rocha purportedy replied,
"Take the punch away if you can.” Zuniga did not respond to this, and
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noved away. Zuniga denied fighting wth Rocha, or encouraging others to fight wth
her. Zuniga admtted throw ng boxes of strawberries inthe air.

The credi bl e evi dence shows that Zuniga did, in fact, participate in efforts
to take Rocha' s punch tool fromher, although Zuniga is credited in her cla mthat
Rocha, who had earlier unnecessarily interjected herself into a conversation
bet ween anti - UPWworkers and then Branch Minager Suart Ben Yananoto, dared her to
attenpt this. Rocha's "belief" that Zuniga and Ji mnez pushed her is unconvi nci ng,
inlight of the absence of such allegations in Qullivan's recommendations, after
heari ng her "testinony,” not to speak of the conflict in testinony regardi ng wo
was present wth Zuniga. Accordingly, while Rocha nay have been verbal |y abused in
the field, the evidence fails to establish any significant physical contact by
Zuniga. Furthernore, inlight of Sullivan's report, it does not appear Respondent
knew at the tine of the discharge, Rocha was contending that Zuni ga had pushed
her. 12

Rocha testified that after she retreated to the edge of the field, Lobato
appr oached her and began throw ng boxes of packed berries into the air. Lobato
then threwa box full of strawberries on her face, (resulting in no visible

physical injury). Thisis shownin avideo. Lobato did not testify. The video
shows that when Lobato threwthe box, only two ot her

~ Bqitivan contended, but did not testify, that it became difficult to
interview sone of the enpl oyees because they were represented by counsel in a civil
suit agai nst Respondent .
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workers were in the inmedi ate vicinity. Qe of these was clearly a nale, and the
other, whose face was covered, has not been identified as bei ng Zuni ga.

A varo Quznan was discharged by letter dated January 18, 1999 for
all egedy assaul ting enpl oyees at the Slinman Ranch and destroying crates of
packed berries. Sullivan's report generally repeats these al |l egations, but
does not identify any other source than the videos for his belief that Guznan
engaged in this conduct. Sullivan, in Respondent's openi ng statenent,
identified Guznan as one of the enpl oyees throwng cartons at Smth's' vehicle.
Qllivan, however, was not testifying at the tine, and there is no sworn
testinony that the individual shown was Guznan. Guznan did not testify.
Respondent contends that charging party, B nesto Robles, identified Guznan in
the act of destroying packed berries. Wile Robles did identify Guznan in a
video, the record does not reflect what Guznan was doing at the tine, and the
under si gned has no recol | ection that Guznan was shown engagi ng i n such conduct .
Agai n, even assuming Guznan did destroy fruit, there is no sworn evi dence
show ng how Respondent |earned of this prior to his di scharge.

| sabel Rendon Mendoza (Rendon) testified that while working on July 1,
she observed several enpl oyees enter the fields at Sllinman Ranch, "They"
(Rendon | ater naned five enpl oyees, including Guiznan) were yelling things |ike,
"Multures, leave the fields, or suffer the consequences.” Rendon |ater

testified she could not recall who yelled, "adhere" to the consequences.
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Quznan al | egedl y approached her and asked her if she was the bravest one there. He
then asked what she was waiting for, to leave. Rendon told Guznan to pl ease | et
themwork. Quzrman replied, "I'mnot fucking wth you, I'll pay for your day," but
left. Rendon then resuned working. Rendon's declaration to the UFW however,
attributes the offer to pay her wages to Lobato, and does not even contend t hat
Quznan spoke to her. Y n additi on, Rendon gave a highly inaccurate, inconsistent
version of the Vargas incident, discussed bel ow and contradicted hersel f
concerning al | eged verbal abuse by Juan Perez. Therefore, although Giznan was not
called as awtness, Rendon's testinony wll be considered untrustworthy, and

di scounted, unless corroborated by reliabl e testinony.

The di scharge letters to Andrade, Jorge Perez and Juan Perez all refer to an
attack on Vargas. Andrade's letter also states chat he destroyed crates of packed
berries and threwenpty cartons at a vehicle driven by Smth. Sullivan's reports
do not nention Andrade as havi ng destroyed crates of berries.

Vargas testified that wen the second group of anti-U~Wworkers arrived,
Jorge, Juan and Antonio Perez, along with "two others,"® approached him Vargas
initially testified that one of these workers told Vargas that if he did not |eave,
he woul d fuck Vargas nother. Wen asked who said this, he stated both

_ _14Raspondent nade no effort to have Rendon explain this naj or
| nconsi st ency.

15\/argas only identified themas "Santana" and his brot her.
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Jorge and Juan Perez nade the statenent. They took away his strawberry box and
told himto give themhis cart. Vargas clains he responded that if they did not
want himto work, he woul d stop.

Vargas testified that all of the enpl oyees were "of fendi ng and assaul ting"
him and that Juan and Jorge Perez agai n nade t he obscene reference to Vargas'
nother. Vargas initially testified that "they" then started assaulting and hitting
him causing himto trip on a furrowand fall to the ground. \Wen he got up, he
was agai n assaul ted, but an enpl oyee known as "Santana" |ed himout of the field.
(n cross-examnation, Vargas specified that it was Jorge Perez who hit himon the
forehead, and on the back of his head.

The vi deos in evidence do not show anyone hitting Vargas. Rather, they show
Jorge Perez pushing Vargas on the shoul der, and the two bei ng separated by ot her
enpl oyees. As they are being separated, Vargas trips and falls down. Upon bei ng
shown the video, Vargas stated he believed there was anot her video, show ng Jorge
Perez striking him No such video was produced.

Andrade, Jorge Perez and Juan Perez gave 'simlar accounts of the incident.
After denonstrating at the Beach Sreet facility, the went to the Sllinan Ranch to
stop the enpl oyees there fromworki ng, although they did not travel together.
Jorge Perez took Vargas's berries, and told Vargas to give himhis cart. Vargas
refused, telling Perez to fuck his nother. A that point Perez attenpted to hit
Vargas, but succeeded only in pushing hima
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coupl e of tines on the shoul der, because the other anti-UWworkers in the
vicinity, includi ng Andrade and Juan Perez stepped i n between them 16

Juan Perez testified that he had asked Vargas to stop working before his
brot her becane i nvol ved and, when Vargas swore at him he noved away, returning to
hel p separate his brother and Vargas. Andrade denied that he fought wth Vargas,
but instead, shouted at Jorge Perez not to fight. Inasnuch as the video tends to
corroborate the anti-UPNVenpl oyees' version of this incident, they are credited. o
It is noteworthy that Juan and Antonio Perez are twns, and Rendon identified Jorge
and Antonio Perez as the ones who attacked Vargas. It is al so noteworthy that
G adstone, in his testinony, |ikened the incident to a "sophonoric shovi ng nat ch”
between two rival groups.

Andrade deni ed havi ng destroyed crates of packed berries. There was no
evidence to the contrary, and Respondent has not identified Andrade doing this in

the videos. Andrade's denial, therefore, is credited.

|6Jorge Perez initially contended that Vargas cane at him and he was j ust
defending hinself. After viewng the video of the incident, Perez admtted it
was his fault.

17\/argas, inhis testinony, did not accuse Andrade of any mi sconduct.
Andrade' s decl aration, received into evidence, also states that Vargas shouted foul
| anguage to them The declarations of Andrade and Juan Perez state that no one
fought wth Vargas, which is technically true. In any event, evenif the
declarations are msleading on this point, the record as a wol e sustains their
version of the incident.
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Jose Guadal upe Fernarxdez and, additional Gonduct by Andrade

Fernandez was discharged by letter, dated January 18, 1999, for havi ng been
convicted of resisting arrest and obstructing the exit of Respondent's nanagers
fromthe S11inan Ranch.

Snth was inforned of the disturbance at S1linan while at another ranch, and
drove to the shop adjacent to the Sllinan Ranch fields wth anot her nanager of
Respondent. Smth intended to speak wth the enpl oyees, but when he sawthe unruly
nature of the crond, decided to | eave. He was prevented fromdoing this when the
vehi cl e was surrounded by denonstrators, sone of whomshouted at him banged on the
vehicle, and placed at |east one board wth nails under the tire(s).

Pol i ce personnel, who had been surmoned on Yananot o' s instructions, began
clearing a path. As Smth slowy began exiting, enpl oyees pl aced enpty cardboard
boxes in the path of the vehicle, and others, admtted y includi ng Andrade, threw
boxes at the vehicle, striking it several tines, but apparently not danaging it.
Santa Quz Gunty Sheriff Robin Renee Mtchell testified that Fernandez was one of
the enpl oyees throwng crates at Smth's vehicle, although this is not stated as a
reason for his discharge. Fernandez, al ong wth another unidentified enpl oyee,
dragged a large irrigation pipe, and placed it in the path of Smth exiting
vehi cl e.

Wien Mtchel | saw Fernandez picking up a heavy wooden pal | et (whether to pl ace
it inthe path of Smth's vehicle or to throwit being unclear), she approached him

and tried totalk to him
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Mtchell felt his conduct was particularly significant, because he appeared to be a
| eader of the group. Fernandez started wal king anay, so she grabbed his arm
Fernandez pul l ed anay, at which point a large, nale officer tackled Fernandez and,
as an incident, Mtchell. Wen Fernandez resisted bei ng handcuffed, by preventing
the officers fromnoving his arns, the nal e officer choked Fernandez until he
conplied. As Fernandez was led to the patrol car, he repeated y screaned, "Fuck
youl" Fernandez's arrest incensed the crowd, wo began throw ng rocks at the
police and their vehicle, cracking one or two wndows. The incident is captured on
video. Inasnuch as Fernandez did not testify, and the video |argely corroborates
Mtchel|'s account, her testinony is credited. Fernandez reportedy pl ed nol o
contendere to a charge of resisting arrest, although this was all eged, rather than
proved.

Additional Alegations Regarding the nduct of Jorge Perez, Juan Perez and Jose
(uadal upe Fer nandez

Leal and Rocha testified that when the first group of anti-URWenpl oyees
arrived at Sllinman, a group went over to Yananoto and asked himto tell the
enpl oyees who were working to leave the fields. Wen Yananoto refused to do this,
Fernandez tol d himthere woul d be serious consequences if he did not conply.
Respondent interprets this as a threat, while General unsel and the Chargi ng
Parties contend that Fernandez was warni ng Yananoto, because they knew a | arger

group of denonstrators were on the
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18
vay.

Rocha testified that Juan Perez, GQuznan (she bel i eves) and ot hers approached
Ranon Gal | egos and tried" to throw away his strawberry box, using foul |anguage in
the process. (n cross-examnation, Rocha testified that Juan Perez called the
workers a "bunch of drunken ki ss-asses.” The workers |eft when soneone tol d them
to stop Ranon Gal l egos did not testify, but his brother, Riuben Gil | egos Fernandez
(Ruben Gl l egos) did, claimng to have wtnessed the conduct directed agai nst his
brother. Ruben Gillegos did not corroborate Rocha. Juan Perez did hot directly
respond to this allegation in his testinony, but denied invol venent in any
viol ence. The uncorroborated testi nony of Rocha concerni ng Juan Perez's conduct is
too non-specific to permt the naking of any specific findings, other than he,
perhaps, called the workers, "Drunken ki ss-asses. "

Rocha and Rendon both testified that when the first group of anti-UW
denonstrators arrived at the Sllinman Ranch, they began taking enpty strawberry
boxes, presunably in order to prevent the enpl oyees fromworking. Rendon took
several enpty boxes to her work area, and sat on them Fernandez told
denonstrator, Jose Hores to "take care of that." Hores then approached Rendon,
and yanked the boxes out fromunder her, causing Rendon to fall to the ground.

I nasnuch as Fernandez and Hores did not testify,

*Rocha unnecessar i ly interjected herself into this incident by approachi ng
the group, and telling the anti-U~Wenpl oyees to | et themwork. Fernandez tol d
Focha, who was then consi dered a supervisor, that she was in favor of the URW when
she was supposed to be neutral .
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the above testinony is credited.

Ruben Gal | egos testified that he reported to the Beach Sreet facility on
July 1. Wen he heard the denonstrators planned to go to the S1linan Ranch to
stop the enpl oyees there fromworki ng, sone vow ng to use viol ent neans if
necessary, he inmediately left, to warn his brother, Ranon. Wen he arrived at
Sllinan, he urged his brother to | eave, but Ranon Gil | egos refused. Ruben
Gl legos then returned to his van. Gl legos testified that he observed the Vargas
incident. Then, a group including the Perez brothers, approached his brother, one
of themassumng a | eadership role. H saw Jorge Perez hit Ranon Gal | egos on the
face. Ruben Gallegos generally alleged that the others al so beat his brother,
| ater specifying Juan Perez as one of them At the sane tine, G legos admtted he
has troubl e di stingui shing between Jorge and Juan Perez (which is strange, because
Juan and Antonio Perez are the twns, and Jorge and Juan Perez do not strongly
resentol e each ot her).

Ruben Gal l egos | eft his van, to go to the rescue of his brother. Wen he
arrived, Jorge Perez hit himon the face, knocki ng himdown. Wiile on the ground,
he was bei ng ki cked, but coul d not see who was doing this. The assault stopped
after he heard soneone tell the attackers to let up. The incident |eft Ranon
Gl legos, and to a lesser extent Ruben Gil | egos, bl oody.

Juan Perez denied hitting, kicking or threatening either of the Gillegos
brothers, and testified that Ruben Gillegos was his friend. Perez denied seeing
any attack on Ranon Gil | egos on
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July 1, although he did see a large crowd of enpl oyees approach him including his
brothers, Jorge and Antonio. Juan Perez then saw a braw, involving Ruben Gil | egos.
Soneone, he believes Jorge Perez, hit Ruben Gill egos, who was knocked to the
ground. S nce Ruben was his friend, Juan Perez went to his assistance, covering
himwth his body. In the course of doing this, he was kicked as well. Jorge
Perez did not testify concerning this incident.

Based on the foregoing, it is found that Jorge Perez hit both Ranon and Ruben
@Gl | egos, and workers, not including Juan Perez, kicked Ruben Gillegos. Juan Perez
was not involved intheinitial part of the incident, explaining why he did not see
the attack on Ranon Gal | egos, who apparently had | eft the i nmedi ate area before
Ruben was assaulted. Juan Perez's claimthat he did not strike, but instead tried
to end the assault agai nst Ruben Gallegos is consistent wth his earlier conduct in
the Vargas incident. Furthernore, Juan Perez general |y gave the inpression of
bei ng an honest wtness, and Ruben Gall egos’ identifications, other than his
testinony concerni ng Jorge Perez, were suspect.

Resondent’ know edge of the Above Incidents as of Jul 2

As noted above, both Smth and GQ adstone were present when Leal nade a
statenent about shutting down or destroyi ng Respondent, on June 30. Smth observed
the incidents at the Sllinan Ranch shop on July 1, including his vehicle bei ng
surrounded by angry denonstrators, nails placed under at |east one tire, cartons

bei ng thrown on the vehicle and the irrigation
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pipe dragged in the path of his vehicle. Smth testified that he was able to
identify only a fewof the individuals present at that tine. Swmth admtted
observing Fernandez' s arrest, but mischaracterized Fernandez as havi ng west| ed
wth the police authorities.

After theincident inthe Sllinan Ranch fields, nany of the pro-URWV
enpl oyees went to the UFWoffice, sone giving statenents to UFWrepresentatives and
interviews to the press. nthe afternoon of July 1, the UPWconducted a prot est
at the Beach Sreet facility. During the denonstration, S1linan Ranch workers,

I ncl udi ng Rocha, Vargas, Rendon and one or both of the Gill egos brothers net wth
Smth, and told himwhat the denonstrators had done to them although the record is
not clear as to which of the protestors were identified at that tine. For exanpl e,
Ruben Gal I egos testified that he and his bother sinply told Smth, and before him
anot her supervisor, to | ook at what had happened to them Ranon Gil | egos, at

| east, was bloody at the tine.

M deos (none showthe Gall egos brothers incident) and interviews fromthe
denonstration were wdely broadcast on the | ocal news that evening and the
followng norning. The news videos are simlar in content.19 The news vi deos show
the protestors going into the fields, the Lobat o-Rocha and Vargas incidents, boxes

of strawberries being throan into the air, nost

19PoI i ce videos show sone of the events at the Beach Sreet facility, and nore
"detail of events at the Sllinan Ranch fi el ds.
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of the incidents surrounding Smth at the S|Iinan Ranch shop (i ncl udi ng Vargas'
arrest), protestors throwng objects at the police, and Leal's interviewafter the
incident. Smth al so admtted he had heard, by July 2, that first aid had been
given to sone of the enpl oyees.

Smth was anything but candid concerning his viewng of these videos by md-
norning on July 2. Instead of sinply admtting he had seen them Smth tried to
give the inpression he had not, testifying he did not see the news on the eveni ng
of Juy 1, but that, "By norning it was on the news." Later, Swth testified that
he had not seen the videos "in detail,” on July 22 This latter testinony inplies
that Smth had seen the videos. Inlight of Smth's evasive testinony, and in the
absence of a specific denial, it is found that he had, in fact, seen at |east sone
of the videos by mid-norning on July 2.

The Bvents of July 2

Instead of reporting to work on July 2, the anti-UWenpl oyees gat hered at
Sllinman Ranch, and denanded to speak wth Smth, who was surmoned by Respondent' s
nanagers. Wen Smth arrived, he was surrounded by 40 to 50 enpl oyees, who shout ed
denmands at him Smth told the enpl oyees to sel ect a spokesperson, and enpl oyee
Hisa Jimnez acted as the interpreter. Smth was very concerned that if the work
stoppage continued, the fruit woul d spoil and Respondent woul d | ose its crop.

Smnth told the enpl oyees that if necessary, Respondent woul d disk the fields. This

angered the enpl oyees, who di d not
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return to work, so Smth negotiated thei r denands.
The protestors wanted to be paid for the previous day, which Smth rejected.

They want ed Respondent to sell the conpany to the enpl oyees, call for an el ection
and get the UFWbut of the fields, all of which were rejected. Smth did, however,
agree to nake it easier for enpl oyees who did not wsh to listen to UFW
representati ves during access periods to | eave the area. The denonstrators want ed
the pro-UPNVworkers renoved fromfields they worked in. Smth considered the two
groups' continued proxi mty to each other a security risk, so he agreed to transfer
those enpl oyees to another division. The protestors wanted the forner ALRE agents,
who they considered spies, out of the fields, wiich Smth agreed to.20 According to
Leal , sone of the enpl oyees were upset that the agents were aski ng themwhy they
opposed the ULFW FHnally, the enpl oyees wanted a notari zed agreenent that none of
the protestors would be disciplined for their conduct on July 1. Smth agreed.
The transl ation of the notarized agreenent reads as fol | ows:

That no retaliation shoul d exi st agai nst any co-worker, including

foremen, punchers, sprayers, truck drivers, irrigators, pickers,

and the rest of those involved inthis protest. (That no one

shoul d be fired)

That the UPWorgani zers stay 100 neters away fromthe crews.

That those who are in favor of and supporting the UPWand t hose who
worked on 7/ 1/ 98 be renoved.

20In his testinony, Qadstone stated that these individual s were hired to be
Respondent’' s eyes and ears in the field.
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According to Smth's forner assistant, Hizabeth Aon Mne, after Swth signed
the agreenent, he told the enpl oyees he woul d do his best to have t hemapproved.
Leal testified that Smth sinply stated that he had signed the agreenent, so now
the enpl oyees shoul d return to work. Smth, although testifying in detail on these
negotiations, did not corroborate Mne's testinony. Surely, had Smth nade such a
potentially excul patory statenent, Respondent woul d have had himso testify.
Furthernmore, since Smth, at least at the tine, had sole authority to resol ve the
dispute, it woul d have nade no sense for himto have nade such a stat enent.
Therefore, al though Mne was generally a credible wtness, this aspect of her
testinony wll not be credited. In any event, the failure to i ncorporate any need
for approval into the agreenent woul d render such a verbal condition, nade after
the negotiations and signature, of highly questionabl e rel evance, had Smth nade
such a statenent.

Lpon execution of the agreenent by Smth, the enpl oyees, including the
Charging Parties, returned to work. The Charging Parties continued working until
the end of the harvest, several nonths later or, if year-round enpl oyees, until
thei r di scharge.

Post-July 2 BEvents

The UFWand their supporters i nundated Respondent wth verbal and witten
criticismfor the incidents at the Sllinman Ranch, and a civil lawsuit was filed by
the ULFW Rocha, Vargas, Rendon and the Gall egos brothers. A one point, Respondent

considered sending a letter in response to those recei ved from
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various individual s and organi zations. The draft of the letter, which was never
sent, portrayed Respondent as highly pro-union, but being victimzed by the UFW
The draft again referred to the events at the S1linan Ranch as a "sophonoric
shoving natch.”" @ adstone, in his testinony, stated that the draft contai ned fal se
stat ements. 21

The UPWpresented Respondent wth a list of sone 20 enpl oyees and supervi sors
It wanted discharged Mne credibly testified that it was in response to this
denand (and probably the public outcry) that the Charging Parties were di scharged.
Smth and Gadstone, in their testinony, essentially ignored the July 2 agreenent,
contending that the investigation was ongoing fromJuly 1. According to Smth, he
was not fully aware of the viol ence whi ch had occurred, and did not believe the
agreenent woul d protect enpl oyees who had attacked others. The evi dence, however,
shows that while he was not aware of the identities of all the perpetrators, Smth
had wtnessed or been inforned of virtually all that had happened, when he si gned
t he agreenent .

Wth respect to that agreenent, any doubt concerning Smth's know edge of
what he had agreed to is resolved by Mne's credi bl e testinony that, wen
Respondent di scharged the enpl oyees, Smth told her he was upset, because he had

promsed themno one woul d

2 Inits brief, Respondent renewed its objections to receipt of the draft,
which are again overruled. In any event, the ultinate concl usions herein woul d be
the sane, wth or wthout that exhibit. Swmth again denonstrated his | ack of
candor by contendi ng he considered the criticismdirected toward Respondent as a
nere "distraction.”
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be fired. Smth, inhis testinony, generally alleged that Respondent consi dered
the agreenent and decided it definitely did not apply to the Charging Parties. A
the sane tine, he pointedly did not deny naking the statenents attributed to himby
Mne, and sounded anyt hi ng but convi nced Respondent had chosen the correct course
of action. In fact, although Smth did not testify concerning the reasons for his
departure fromRespondent' s enpl oy, the undersi gned considers it no coi nci dence
that Smth resigned effective February 28, 1999, shortly after the |last discharge
letters went out. QGadstone, for his part, was non-responsi ve when asked why
Respondent di scharged the enpl oyees after Smth signed the agreenent, sinply
contending that the investigation was ongoi ng.

G adstone insisted that he played no role in the discharge decisions. Said
testinony was msleading, at best. Smth, near the end of his testinony, admtted
that QG adstone ordered that the investigation continue, and that the "guilty" be
puni shed. Smth further admtted that he disagreed wth G adstone's decision. Mne
alsotestified that Smth told her he had been ordered to di scharge the enpl oyees.
Accordingly, it is found that G adstone, pressured by the UPWVand its supporters,
overruled Smth's agreenent not to di scharge enpl oyees for their conduct on July 1,
leaving it to Smth and Sullivan to deci de the specific enpl oyees to be
di sci pl i ned.

As noted above, Sullivan, who wtnessed none of these events, did not

testify concerning the bases for his reports and
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reconmendati ons, leaving us all to guess where several of themcane from
Presunabl y, he spoke wth Smth and ot her nanagers who were present, reviewed the
vi deos, interviewed sone wtnesses, attended depositions in the civil action,
| ooked at the police reports and perforned sone | egal research. In evidence are
other accusatory docunents, such as the conplaint in the civil action, =
correspondence fromthe UPWand the UPW s obj ections to conduct of the ALRB s
second el ection. Qadstone also referred to statenents taken by Respondent, prior
to the denand by General (ounsel that the investigation cease. Wat Sullivan
specifically relied upon, however, is strikingly lacking in the record, wth the
exception of sone references in the reports to the videos. As noted above, the
Charging Parties were not given the opportunity to present their versions of the
facts. Smth followed Sullivan's recoomendations for all of the enpl oyees
investigated, wth the exception of Fernandez, who Qullivan reconmended be retai ned
inlight of his later position wth the anti-U”Wuni on, the Gomte, described
bel ow

Soon after the events of July 1 and 2, the anti-U~Wenpl oyees forned their
own union, the Gomte, and petitioned the ALRB for an election, held on July 24.
Fernandez and Leal becane President and M ce President, respectively, of the
Qmte. The Gomte won the election, but it was set aside, because Respondent

failed toinclude its nard enpl oyees on the eligibility list.

22Ihe civil conplaint, inter-alia, refers tothe beating admnistered to
the Gl l egos brothers, wthout namng the perpetrators.
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In a subsequent el ection, the Gomte garnered nore votes than the UFW but the
UPWs obj ections are still pendi ng.

During the week preceding the July 24 el ection, the UPNstaged several
rotati ng wal kouts and denonstrations protesting the el ection. According to Smth,
the wal kouts i nvol ved the bl ocking of ingress and egress of vehicles and sone
addi tional msconduct, nostly by UFWrepresentati ves. Respondent was unabl e to
Identify those responsible for the fewacts of violence, such as stone throw ng,
during the denonstrations. n the other hand, Respondent inforned the UFWthat it
consi dered the wal kouts to be intermttent in nature, and threatened to repl ace
enpl oyees who did not report to work. Wth the exception of a few workers, who
Respondent contends failed to return, or quit rather than accept its terns, the
val kout s ended. Respondent agreed that no enpl oyees who returned to work woul d be
disciplined for their conduct during the UPWwork st oppages. 2

ANALYS S AND ONOLLE ONS OF LAW

Protected Goncerted Activity

Section 1152 of the Act grants agricultural enpl oyees the rights, inter alia,
torefrain fromsupporting unions and to engage in activities for the purpose of
mitual aid or protection. An enployer violates section 1153(a) for interfering
wth, restraining or coercing enpl oyees in these activities. Anti-union activities

are clearly protected. London Chop House. |nc.

22I\b conclusion is reached as to the protected status of the UPAVwal kout s.
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(1982) 264 NLRB 638 [111 LRRM 1302]. Qven the nany enpl oyees who engaged in
the July 1 and 2 protests, there is no question that the activity was concerted.
Respondent does not contend that the objects of the protests and refusals to

work were unprotected. In Eastex. Inc. v. N.RB (1978) 437 U5 556 [98 LRRVI 2717],

the Lhited Sates Suprene Qourt adopted a broad view of the mitual aid and
protection clause of the National Labor Relations Act, but added that the

rel ati onship between the obj ect of enpl oyees' activities and the enpl oynent

rel ationship nay becone so attenuated as to fall outside the intended scope of that
legislation. The NLRB and the courts have repeatedl y been cal | ed upon to interpret
that directive.

Inthis case, the anti-URWprotestors nade a nuniber of denands, sone of which
woul d appear to have been protected, while others were nore questionable. The
denands for no retribution awwages for July 1 would generally fall wthin the
anbit .of traditional protected activity. See Rockwell International Gorp. (1986)
278 NLRB 55 [122 LRRVI1285]; Bridgeport Anbul ance Service, Inc. (1991) 302 NLRB 358

[138 LRRMI1023]. Athough not directly restated on July 1 or 2, it is apparent
that a continuing reason for the protest activity was the enpl oyees' perception
that Respondent was engaging i n pro- UPWconduct. Even if an enpl oyer lawul |y
expresses and acts on its views concerning unioni zation, enpl oyees have the right
to engage in concerted activities protesting the enployer's position. Soringfield

Hospital (1986) 281 N.RB 643, at pages 678-684 [124 LRRVI1339].
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In order to be protected, the enpl oyees' denands do not have to be
neritorious. Qn the other hand, there is no protection for denands taken i n bad

faith. Gannini Packing Grp. (1993) 19 ARB No. 16, at ALID Page 15; Boyd Branson

Howers. Inc. (1995) 21 ALRB Nb. 4. The anti- UPWenpl oyees denanded that the UFW

representati ves be renoved fromthe fields, and that Respondent call for an
election. Wiile both demands pertain to working conditions, the enpl oyees had
previously been told that Respondent had no | egal basis to grant such denands.
Athough this raises an issue of bad faith, the enpl oyees were not obligated, per
se, to accept Respondent's representati ons and thus, the denands were probabl y
still protected.

The record fails to disclose whether the forner ALRB agents hired to be
Respondent’ s "eyes and ears" in the fields were statutory supervisors, or otherw se
nanageri al enpl oyees. Assuming they hel d such status, the protestors were
denandi ng their discharge or reassignnent. For nany years, such denands
represented a battl eground i ssue for the NLRB and the courts, as a possi bl e
I ntrusi on on nanagenent prerogatives. Now however, it is established that
enpl oyees are engaged in protected activity when they denand the renoval of a
supervi sor, so long as the supervi sor occupi es a position which affects the
enpl oyees' terns and conditions of enploynent. Alantic Pacific Gonstruction (.
v. NRB (CA9, 1995) 52 F.3d 260 [ 149 LRRVI2087]; The Hoytuck Gorp. (1987) 285 N.RB
904 [126 LRRM1319]. I nasnuch as the forner ALRB agents worked wth the field
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enpl oyees, their perceived pronotion of uni onismand surveillance were | aw ul
subjects for protest, even to the point of denandi ng di scharge.

Mbre questionabl e was the denand that pro- UFWenpl oyees be renoved, whi ch
Respondent agreed to do. The record does not establish whether the transfer of the
pro- UFWenpl oyees caused any economic hardship or other adverse consequences.
Assuming it did, it is unlikely that the denand that enpl oyees be puni shed for
their pro-union views could be considered a protected object. It is al so
questi onabl e whet her the denand that G adstone sell the conpany to the enpl oyees
was protected. Atenpting to alter the nanagerial structure or ownership of a
conpany nay not be protected activity. Harrah's Lake Tahoe Resort Casi no (1992)
307 NLRB 182 [140 LRRVI1036]; Nephi Rubber Products Gorp. (1991) 303 NLRB 151 [137
NLRB 1267], enforced (CA 10, 1992) 976 F.2d 1361 [ 141 LRRVI2498].

It is unclear what test applies where sone of the objects of enpl oyee action
are protected, and others are not. Inasnuch as Respondent has not chal | enged t he
protected nature of the protest's object, and domnant thenes thereof were
protected, it is concluded that, absent serious misconduct, the protest was
protected under the Act. In any event, the discussion of condonation, bel ow
probably renders this a noot point.

(ondonat | on

An enpl oyer nay di scharge striking enpl oyees who engage i n stri ke nisconduct

sufficiently serious to render themunfit for
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further enpl oynent. The ALRB and the National Labor Relations Board currently
disqual i fy enpl oyees fromrei nstatenent and backpay where the enpl oyees' conduct
reasonabl y tends to coerce other enpl oyees fromexercising their statutory rights
(nost comnmonly their right not to participate in the strike). Sunrise Mishroons,

Inc. (1996) 22 ARB No. 2; Qear Ane Mul dings. Inc. (1984) 268 NLRB 1044 [ 115

LRRVI1113]. S mlar conduct directed agai nst nanagers or third parties al so
constitutes grounds for discipline. Aztec Bus Lines. Inc. (1988) 289 NLRB 1021,
at page 1027 [131 LRRM1214]; M rginia Mainufactyring Gonpany. Inc. (1993) 310 NL.RB
1261, at page 1272 [145 LRRM1106]. Onhce it is established that the enpl oyees

engaged in a protected work stoppage, the enpl oyer has the initia burden of
establishing a good faith belief that the enpl oyees engaged i n such msconduct, and
that they were discharged for that reason. The burden then shrifts to General
Qounsel to show in fact, that the enpl oyees did not engage in the m sconduct.
The NLRB consi stently has held that even where it is established that
enpl oyees engaged i n msconduct otherw se justifying discharge, if the enpl oyer
condones the actions, it violates the National Labor Relations Act by later
inposing discipline. Gondonation is not to be lightly inferred, and applies
only where there is clear and convi nci ng evi dence that the enpl oyer has agreed
to forgive the msconduct, to "wpe the slate clean” wth regard to said
conduct, and to resune or continue the enpl oynent rel ationship as though no

ni sconduct t ook
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pl ace. (ondonation has been applied where serious strike msconduct took pl ace,
i ncluding throw ng rocks at, and danaging vehicles. Wite Gk al ., Inc.
(1989) 295 NLRB 567 [131 LRRVI1802]; General Hectric G. (1989) 292 NLRB 843 [ 130

LRRVI1209]. Qur Board has followed this doctrine. J.R Norton Gonpany (1982) 8

ALRB No. 76, at pages 22-26.

Reinstatenent or offers thereof to the striking enpl oyees i s evidence of an
intent to condone msconduct, but initself, nay not be sufficient, at least in the
viewof the Galifornia Suprene Gurt and sone of the Gourts of Appeal. Mrtori
Brothers Dstributors v. ARB(1981) 29 Gal.3d 721 [175 Gl . Rptr. 626]; Packers
Hde Association v. NNRB (CA 8, 1966) 360 F.2d 59 [62 LRRM 2115]; N.RB v. Gonmunity
Mt or Bus Gonpany (CA 4, 1971) 439 F.2d 965 [76 LRRM2844]; cf. Mrginia

Manuf acturing Gonpany, Inc., supra. This is particularly true were an offer of

reinstatenent is rejected, and the unprotected conduct continues. On the other
hand, the above cases al so indicate that even where the strike was unprotected, if
t he enpl oyer condones the conduct, subsequent discipline constitutes a violation.
In contrast, where the agreenent to permt the enpl oyees to return to work is
part of a settlenent agreenent, either resolving a strike, or strike-rel ated
litigation, the NLRB and the courts consider this strong evidence of condonati on.
A though strict contractual principles may not have been stated in the deci si ons,
it is apparent that the courts objected to the enpl oyers benefiting fromthe

enpl oyees' end of the bargain,

38



while not conplying wth their obligations. Jones & MKnight, Inc. (CA 2, 1971)
445 F.2d 97 [77 LRRVMI2705]; onfectionery and Tobacco Drivers and Vdrehousenen' s
Lhion Local 805. | BIOMA v. NLRB (1962) 312 F.2d 108 [52 LRRMI2163]. See also J.R

Nort on Gonpany, Supra.

Respondent contends that because the agreenent signed by Smth did not
specifically refer to violence, it did not condone that conduct. Aside fromthe
fact that several of the (harging Parties were not even accused of "violent"
conduct, the cases cited above did not require such specificity in holding the
enpl oyers to their agreenents. Respondent further contends that since Smth was
not fully aware of the conduct which occurred on July I, he could not have condoned
such acts. The undersigned nai ntai ns serious doubts as to whether such | ack of
know edge, absent proof of fraud or msrepresentation by the Charging Parti es,
woul d constitute a valid basis to excuse Respondent fromperformng its obligations
under the agreenent. Neverthel ess, even if Respondent is conceptual |y correct in
its argunent, the evidence shows that Smth had personal | y observed, or was
inforned of nost of the protestors’ conduct when he signed the agreenent. It is
not required that the person agreeing to reinstate individual s who arguabl y engaged
in strike msconduct have been aware of all the objectionable acts, or the identity

of those coomitting them Wite Gk Ga ., Inc., supra

Respondent al so cites Smth's testinony, that in signing the agreenent, he did

not really intend to condone egregi ous
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msconduct. Again, given the wording of the agreenent, it is questionabl e whet her
Smth's subjective intentions woul d take precedence over the wording of the
docunent itself. 1In any event, Smth has been discredited in this contention, as
denonstrated by his subsequent statenents and conduct. Fnally, thereis Mne's
testinony, that Swmth sai d he woul d seek approval of the agreenent. As noted
above, said testinony has not been credited, and even had Smth nade such a
statenent, it probably woul d have had no effect, since at the tine he had final
authority inthe matter. Accordingly, it is concluded that Respondent condoned al |
of the protestors' conduct by virtue of the July 2 agreenent, and by subsequent!y
di scharging and/or refusing to rehire the Charging Parties, viol ated section
1353(a) of the Act .2

Further Anal ysis and Goncl usi ons

Assunming Respondent condoned the Charging Parties' conduct, no further
anal ysis is necessary, wth respect to the 81353(a) violations. |f, however, it is
subsequently held that the facts do not sustain said concl usi on, sone additi onal
discussion is warranted. As noted above, the nanner in whi ch Respondent chose to
present its case, in several instances did not clearly specify the conduct being
puni shed, or the facts used to substantiate Respondent’'s belief thereof. Wile

technical failures of proof

24Ganera] unsel has chosen not to al |l ege any of Respondent's
conduct as violative of section 1353(c).
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nay be overcone through i nferences ,25 and the person naki ng the disciplinary
decisions nay rely on reports fromothers, 2% the report itself nust have sone basis
infact. Qougherty Packing . (1989) 292 N.RB 1139, at page 1142 [131 LRRM
1700]; General Tel ephone Gonpany of Mchi gan (1980) 251 NLRB 737, at page 739 [ 105

LRRV 1288]. The enpl oyer nmay not rely on conduct not known at the tine of the
adverse action, or subsequent!|y acquired evi dence of the conduct cited for

discipline. Qnanental Iron Vork G. (1989) 295 NLRB 473, at page 478 [ 133 LRRVI

1077]. QGven the conflicting evidence given by Respondent’' s wtnesses as to the
conduct the Charging Parties engaged in, and their identities, and Respondent's
failure to specify what it relied upon, it is difficut totell whether Respondent
had a reasonabl e bel i ef of misconduct when it nade the decisions, wth respect to
sone of the enpl oyees. Furthernore, at |east one ALRB case would find the
investigation itself to be suspect, because none of the Charging Parties was asked
his or her version of the facts. onagra Turkey Gonpany (1992) 18 ALRB Nb. 14, at
ALID pages 17 and 18. See al so Sunnyside Nurseries, Inc. (1980) 6 ALRB No. 52.

It can be inferred that Smth and/or QG adstone inforned Sullivan that Leal
nade a statenent to themon June 30, although the conflict in Leal's and Smth's
testinony nakes it unclear as to what Qullivan was told. It may al so be presuned

that Sullivan

Pgse Axel son, Inc. (1987) 285 NLFB 862 [129 LRM 1344] .

®Pcee Gneral Chemical Qorp. (1988) 290 NLRB 76 [131 LRRM
1239] .
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viened Leal's interviewon July 1, where he stated the enpl oyees woul d rat her break
Respondent than go union. Leal's statenents did not necessarily refer to viol ence
agai nst Respondent and, in fact, nore likely referred to strike activity. Smth's
testinony indicates this is what he understood was neant by Leal, even if Leal's
testinony was nore accurate. |In any event, that sort of rhetoric, in the course of
presenting grievances, is generally not considered sufficiently egregious to

varrant discharge. D ATrigo Brothers @. of Glifornia (1987) 13 ARB No. 1, Bruce

Church, Inc. (1990) 16 ARB No. 3, at pages 10-11; Fairfax Hospital (1993) 310 NLRB
299 [143 LRRVI1357], enforced (CA 4, 1993) 14 F. 3d 594 [145 LRRM2027]; cf. AAR
Techni cal Service Genter (1980) 249 NLRB 1201 [104 LRRMI1291]. The all egation t hat

Leal "participated’ in efforts to forcibly prevent coworkers fromworking i s vague.
Qillivan's representation that this refers to Leal throwng a box of berries is
contradi cted by other discharge notices, which specify that conduct. In any event,
G adstone testified that enpl oyees were not di scharged sol ely on that basis.
Therefore, inasnmuch as Leal's verbal conduct was protected, and he woul d not

ot herw se have been di scharged, his discharge viol ated section 1353 (a), even

absent condonat i on. 27

27Thi s is not to say that an enpl oyer nust per se establish a reasonabl e
belief inall of the cited msconduct to neet its burden. In this case, however,
It has been convincingly established that Respondent’'s prinary concern was Leal's
verbal conduct, and that he woul d not have ot herw se been discharged. A though no
section 1353 (c) violation is alleged, the evidence suggests that Leal's relatively
mnor acts woul d not have caused such concern had Respondent not viewed himas a
| eader in the anti-UWnovenent .
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Smlarly, even assuming it has been established that Guznan destroyed at
| east one crate of packed berries, it is clear he woul d not have been di scharged
for that conduct. Further assuming Respondent has established that Guznan threw
boxes at Smth's vehicle, it is not listed as a reason for his discharge, show ng
either that Respondent was not aware of that conduct, or condoned it. W?th respect
to Guznan's purported assault (s) on other enpl oyees, the only testinony resenl i ng
this cane fromRendon, who did not contend that he nade any physical contact wth
her. 1In any event, Rendon's testinony has not been credited. Therefore, even
assumng Respondent was rel ying on Rendon i n di schargi ng Guznan (the report refers
only to the videos), in fact, Guznan did not engage in assaul tive conduct
sufficiently serious to warrant discharge. Accordingly, Respondent violated
section 1353(a) by discharging him

Wth respect to Vega and Slva, the credible evidence fails to showt hat
either of themintentional |y parked their vehicles so as to prevent the closing of
the back gates at the Beach Sreet facility. Their failure/refusal to nove the
vehicles is sonewhat mtigated by the fact that an unorgani zed crond was denandi ng
the vehicles not be noved. It is also noted that the inability to close the gates
resulted in no danage or injury.

Smlar, but nore serious conduct has been viewed as a mnor harassnent

tactic, not sufficiently serious to lose protected status. Noblit Brothers, Inc.

(1992) 305 NLRB 329, at page 389 [139 LRRMI1336]. In that case, an enpl oyee
briefly stole the



keys of a security van during a strike, thus preventing its use. Sai d conduct,
while inproper, did not result in a finding of serious msconduct. Therefore, even
viened inits nost favorable light to Respondent's case, the conduct of \Vega and
Slva did not warrant di scharge, and Respondent agai n viol ated section 1353(a).
wth respect to the Vargas incident, it is established that Vargas told Smth
about it, and inferentially, Smth related this to Qullivan. Exactly what Qullivan
was told, however, is lacking in the record. The video itself is inconclusive as
towhat was said during the incident. It does, however, showthat while Jorge
Perez went after Vargas and pushed himon his shoul der, no bl ons were landed. e
interpretation of the video mght be that the other enpl oyees, rather than trying
to break up the altercation, were participating init, but this is by no neans
clear. Thus, Respondent woul d have been wel | - advi sed to have sougnt the ot her
enpl oyees' versions of what transpired.

The nere proximty of an enpl oyees to strike-rel ated nmisconduct, and even
sone verbal participation wll not cause the enpl oyee to | ose protected stat us.
Mnor scuffles, disorderly argunents and obscene | anguage (as opposed to threats)
during a work stoppage, unless repeated and egregi ous, are not valid causes for
discipline. nthe other hand, active participation in strike msconduct, even if
not the direct infliction of injury or property danage, nay result in | ost

protection. DArigo Brothers . of Glifornia, supra; Mni Togs. Inc., et al

(1991) 304 N-RB 644 [138 LRRVI1425] ; General Tel ephone Gonpany of
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Mchigan, supra, General (hemical Gorp., supra; Vdyne Sead Gadillac. Inc. (1991)
303 NL.RB 432, at pages 436-437 [138 LRRVI1326]; Qnanental Iron Vork . supra, at
page 480; Beaird Industries (1993) 311 N.RB 768 [ 145 LRRVI1054]; cf. Davi d F eednan
& M., Inc. (1989) 15 ARB No. 9; Gl Soas, supra, at page 62; Aaska RPulp Qorp.
(1989) 296 NLRB 1260, at pages 1275-1276 [133 LRRVI1201]; GBMInc. (1987) 284 N.FRB
174 [125 LRRVI1133].

Assuming Respondent nay have establ i shed a reasonabl e belief that Juan Perez
and Mrriano Andrade participated in an attack on Vargas, General Gounsel has
clearly net his burden to showthat they did not, in fact, act beyond separating
Vargas and Perez. Wiile Juan Perez may have used obscene | anguage, so did Vargas,
and the evidence fails to establish a threat. Inasnuch as this was the only
conduct cited agai nst Juan Perez in his discharge | etter, Respondent vi ol ated
section 1353(a), even absent condonati on.

Andrade was al so accused of throw ng boxes of berries and throw ng enpty
cartons at 9mth's vehicle. The evidence failed to establish the forner
allegation, while Andrade admtted the latter. The throwng of objects at
vehicles, even if no danage i s caused, constitutes serious strike msconduct.

Sunrise Mishroons, Inc., supra, at ALJD page 29. It is noted that other enpl oyees

are shown in the videos throw ng boxes at the vehicle; yet Andrade was the only one
cited for this, casting doubt on whether he woul d have been di scharged sol ely for

this conduct.



Lhl i ke G adstone' s admssion that enpl oyees were not di scharged just for throw ng
boxes of berries inthe air, however, it is not clearly established that throw ng
boxes at Smth's vehicle was not, initself, grounds for discharge. Therefore, no
final conclusions wll be reached regardi ng Andrade, beyond condonati on.

Smlarly, while Jorge Perez did not actually land any bl ows in the Vargas
i nci dent, he obj ectively nay have coerced Vargas by his conduct. Thus, he nay have

been disqualified fromreinstatenent under the Qear P ne Muldings test. [|nasnuch

as Jorge Perez is otherwse dealt wth herein, no conclusion wll be reached as to
whether his role in the Vargas incident, initself, would constitute serious strike
msconduct, absent condonat i on.

General unsel concedes that Lobato's conduct, in throw ng the box of
strawberries on Rocha' s face, woul d warrant di scharge, absent condonation. The
credited facts regarding Zuniga present a closer case. There is no evidence that
Zuni ga encouraged Lobato to throwthe box on Rocha, as stated in her di scharge
letter. The punching tool incident mght well be categorized as a mnor scuffle,
rather than serious strike misconduct. A though Zuniga did destroy at |east one
crate of packed strawberries, it does, not appear that Respondent woul d have
di scharged her for that conduct alone. Neverthel ess, inasnuch as the facts present

a debatabl e issue wth respect to Zuniga, no final conclusion wll be reached,

beyond condonat i on.
Mbst of the conduct relied upon by Respondent to di scharge
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Fernandez appears in the videos. The nere fact of his arrest and the al | eged nol o
contendere pl ea do not establish a reasonabl e belief of serious strike m sconduct

Q ougherty Packing ., supra, at page 1145. The video, and Mtchel I's testi nony

establi sh very mnor resistance by Fernandez, who was tackl ed and choked during the
arrest. Neither his conduct during the arrest, nor his use of vul gar |anguage
thereafter qualifies as serious strike msconduct. Newport News Shipbuilding & Dy
Dock onpany (1982) 285 NLRB 716, at pages 731-732, 738-740 [112 LRRVI1372]. The

dragging of the irrigation pipe, athough inproper, didlittle to inpede Smth's
exit, and certainly less than the enpl oyees who bl ocked the vehicle. e suspects
that Smth went agai nst Qullivan's recormendati on, because Fernandez was seen as a
| eader in the anti-UWnovenent. It is concluded that in addition to condonation,
the evi dence does not establish that the conduct cited agai nst Fernandez in his

discharge letter anounted to serious strike msconduct. 2

28I nhis brief, Gneral Gunsel concedes that the dragging of the irrigation
pi pe probably constituted serious strike msconduct. The undersigned does not
agree that a one-tine, brief blocking of egress has been so interpreted. General
Gounsel also clains that Respondent treated the anti-URWprotestors disparately
fromthe pro-UFWdenonstrators, later in July. The evidence fails to establish
that Respondent knewthe identity of any enpl oyee who engaged in the few acts of
obj ect throwng which took place during the UPWdenonstrations, or otherw se
tol erated conduct equal ly or nore serious than cited in the discharge letters, wth
t he possi bl e exceptions of Leal, Slva and Mega. It is unnecessary to deci de
whet her General Gounsel woul d succeed in his theory wth respect to these
enpl oyees.
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Qher Gound for Denyi ng Rei nst at enent

As noted above, an enpl oyer cannot rely on facts not known at the tine of a
di scharge to subsequently justify it. Nevertheless, if it is shoawn that the
enpl oyee engaged i n msconduct "so flagrant as to render the enpl oyee unfit for
further service, or athreat to efficiency inthe plant," reinstatenent and backpay
Wil be denied. This standard pl aces a heavi er burden on the enpl oyer than it had
injustifying the original discharge. MRestaurants. Inc., d/b/a The Mandarin
(1977) 228.N.RB 930 [96 LRRM1380]. In cases involving strikes, the NRBw |

decline to order reinstatenent, and backpay fromthe date the enpl oyer acquired
know edge of serious strike misconduct, even where the original grounds for the
discharge did not wthstand scrutiny. Axelson. Inc., supra, Gxrnell Iron Verks,

Inc. (1989) 296 NLRB 614 [132 LRRVI1181].

The facts presented herein do not fit squarely wthin the paraneters
established by the NRB. Neither case dealt wth condonation and, in fact, the
conduct either took place after the discharges, or the enpl oyers were unaware of
the conduct until thereafter. In the case of Jorge Perez, it has been found t hat
Respondant was aware of the conduct, but not his participation in the Gillegos
brothers incidents. In all probability, once Respondent decided to renege onits
agreenent, these incidents woul d have been cited in Perez's discharge letter, had
Respondent been aware of his identity, but whether this satisfies the NRBtest is

guest i onabl e.



The Board has broad renedi al powers in determining howto best renedy unfair
| abor practices. S nce the undersigned is obligated to state an opi nion on the
natter, it wll be that Jorge Perez shoul d be denied reinstatenent and all backpay,
despi te Respondent' s condonation. Perez assaul ted three enpl oyees, bl oodyi ng two
of them It was only through the intervention of others that he did not inflict
harmon the third. Hs misconduct, highly personal and violent in nature, was far
nore serious than that cited in the above-referenced cases. There is no evidence
of provocation wth respect to the Gall egos brothers. Wiile Vargas used prof ane
| anguage toward the anti-URWprotestors, nany of them including Perez, initiated
the entire incident by harassing Vargas and the ot her enpl oyees for declining to
joininthe protest. In short, Perez's misconduct was flagrant and egregi ous.
Lhder these circunstances, it wll better effectuate the purposes of the Act to
send a nessage that this sort of conduct wll not be tolerated, than to give | ega
sanction to it and add additional backpay to the al ready substantia anount
Respondent w il be required to pay.

Wth respect to the additional conduct attributed to sone of the other
Charging Parties, assumng sai d conduct took place, some of it nay have constit uted
serious strike msconduct, but none appears to neet the standard set forth in The

Mandar i n, supra.29 Therefore, reinstatenent and backpay wll be ordered

“Lobat o' s action, inthrowng the box of strawberries onto Rocha, constituted
a nonentary act of misconduct, causing no apparent physical injury. Furthernore,
Respondent ful | y condoned
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for the rest of the Charging Parti es.

Sunmary of (oncl usi ons

Respondent, havi ng condoned al |l of the conduct all eged as grounds
for discharge/refusal to rehire, violated section 1353 (a) by
termnating the enpl oynent of all of the Charging Parties, except
B nesto Fobl es, whose case was settled, and therefore, no concl usion
I's reached. Assuming Respondent established a reasonabl e bel i ef
that Sergio Leal, Paulino Vega, Hlarion Slva, Juan Perez, Avaro
Guznan and Jose Guadal upe Fernandez engaged in the conduct
attributed to themin their discharge letters, said conduct did not
anount to serious strike msconduct, and/or General unsel has
proved they did not, in fact, engage in such conduct. A though
Respondent vi ol ated section 1353 (a) by di schargi ng Jorge Perez,
based on condonation, his flagrant and egregi ous acts of m sconduct
nake rei nstat enent and backpay i nappropriate as renedi es.

THE REMBDY

Havi ng found that Respondent viol ated section 1153 (a) of the Act by
di scharging and refusing to rehire enpl oyees for engaging i n protected concerted
activities, | shall recoomend that it cause and desi st therefromand take

affirnati ve acti on desi gned

all of Lobato' s conduct, knowng her identity. Fernandez, assuming he actual |y
tol d enpl oyees to take work equi pnent anway fromothers, told Yamanoto there woul d
be serious consequences if he did not rel ease the enpl oyees fromwork and threw
enpty cartons at Smth's vehicle, nay have thereby engaged i n serious strike
misconduct but, considering that no injury or danage resulted, is not unfit for
Irei nstatenent, even in conjunction wth the conduct alleged in his di scharge
etter.
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to effectuate the policies of the Act.

In fashioning the affirnative relief delineated in the followng order, |
have "taken into account the entire record of these proceedi ngs, the character of
the violations found, the nature of Respondent's operations, and the conditions
anong farmworkers and in the agricultural industry at large, as set forthin Tex-

Qi Land Minagenent. Inc. (1977) 3 ALRB No. 14.%

Oh the basis of the entire record, the findings of fact an concl usi ons of
law and pursuant to section 1160.3 of the Act, | hereby issue the fol | ow ng

r econmended:
IR

Pursuant to Labor (ode 81160. 3, Respondent, Goastal Berry Gonpany, LLG its
officers, agents, labor contractors, successors and assigns shall:
1. Cease and desist from
(a) Dscharging or refusing to rehire enpl oyees for engaging in
protected concerted activities.
(b) Inany like or related nanner interfering wth, restraining or
coercing any agricultural enpl oyee in the exercise of the rights guaranteed by

section 1152 of the Act.

30'I'he settlenent agreenent in Gase Nb. 99-(E2-SAL provides that the notice to
enpl oyees be published only at Respondent's Inland Dvision. The undersigned, in
his witten recoomendation to the Board for approval of the agreenent, requested
that General unsel and Respondent state, in their briefs, their positions
regarding any notice required pursuant to this Decision. Neither did so.
Therefore, it wll be presuned that, as in Gase No. 99-(E2-SAL, General (ounsel
and Respondent agree that it is appropriate to limt publication of the notice to
the Inland O vi si on.
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2. Take the followng affirnative acti ons whi ch are deened necessary to

effectuate the policies of the Act.

(a) Gfer the foll owng enpl oyees reinstatenent to their forner
positions of enpl oynent, immediately wth respect to year-round enpl oyees, and at
the start of the next applicabl e season, wth respect to seasonal enpl oyees, or if
no such positions exist, to substantially equival ent positions:

Paul i no \ega Escuti a
Jose Guadal upe Fer nandez
A varo Guzman

Hlarion SlVv' a Jimnez
Sergio Leal

Yol anda Lobat o

Juan Perez Mil donadqg
Mriano Andrade Qtiz

H |l da Zuniga Ramrez

(b) Maike whol e the above enpl oyees for all |osses in wages and ot her

OCONOUIRWN

economc | osses they suffered as the result of Respondent’'s unl awful conduct, plus

interest, to be determned in the nanner set forthin EW Mrritt Farns (1988) 14

ALRB Nb. 5.

(c) Preserve and, upon request, nake available to the Board or its
agents for examnation, photocopying, and otherw se copying, all payroll records,
social security paynent records, tine cards, personnel records and reports, and al |
other records rel evant and necessary to a determination, by the Regional Drector,
cf the backpay and nakewhol e period and the anount of backpay and nakewhol e due
under the terns of this Qder.

(d) Sgnthe attached Notice to Agricultural Enpl oyees, and, after its
translation by a Board agent into al|l appropriate | anguages, reproduce sufficient

copi es in each | anguage for the
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pur poses set forth herei nafter.

(e) Mail copies of the attached Notice, in all appropriate | anguages,
wthin thirty days after the date of issuance of this Qder, to all inland D vision
enpl oyees enpl oyed by Respondent for the period January 18, 1999 to the date of the
nai | i ng.

(f) Post copies of the attached Notice, in all appropriate | anguages,
for sixty days in conspicuous places at its Inland D vision work | ocations, the
period(s) and place(s) of posting to be determned by the Regional Drector, and
exerci se due care to repl ace any copy or copies of the Notice which nay be altered,
def aced, covered, or renoved.

(g) Arrange for a representative of Respondent or a Board agent to
distribute and read the attached Notice in al| appropriate | anguages to the
assenl ed I nland D vi si on enpl oyees of Respondent on conpany tine and property at
tine(s) and places to be determned by the Regional Orector. Followng the
readi ng, the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees may have concerni ng
the Notice and/or their rights under the Act. The Regional Orector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent to all
nonhour | y wage enpl oyees to conpensate themfor tine [ost at this reading and
during the question-and answer period.

(h) Notify the Regional Drector inwiting, wthin thirty days

after the date of issuance of this Oder, of the
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steps whi ch have been taken to conply wth its terns. Upon request of the Regi onal
Drector, Respondent shall notify himor her periodically thereafter in witing of
further actions taken to conply wth the terns of this Qder.

Dated: Decener 7, 1999

DOUGAS GALLGB
Admini strati ve Law Judge




NOIM CGE TO AR GLTURAL BVALOYESS

After investigating charges that were filed in the Salinas Regional Gfice of the
Agricultural Labor Relations Board (ALRB), by forner enpl oyees, the General (ounsel
of the ARBissued a conplaint which alleged that we had violated the lam After a
hearing at which all parties had an opportunity to present evidence, the ALRB found
that we had violated the Agricultural Labor Relations Act (Act) by dischargi ng and
refusing to rehire enpl oyees engaged in lawful strike activities.

The ALRB has told us to post and publish this Notice, and to nail it to those who
have worked for us since January 18, 1998. V& wll do what the ALRB has ordered us

to do.

V¢ al so want to informyou that the Act is alawthat gives you and all other farm
workers in Glifornia the followng rights:

To organi ze your sel ves;

To form join or help a | abor organi zati on or bargaining representative,

To vote in a secret ballot election to deci de whether you want a union to
represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions through a
uni on chosen by a n@jority of the enpl oyees and certified by the ALRB

To act together wth other workers to hel p and protect one another; and

To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

o0~ WNpE

VEE WLL NOT di scharge or refuse to rehire enpl oyees who engage in lawul strike or
protest activities.

VE WLL NOrin any like or related nanner, interfere wth restrain or coerce
enpl oyees fromexercising their rights under the Act.

VE WLL of fer those enpl oyees specified by the ARB reinstatenent to their forner
posi tions of enpl oynent, and nake themwhole for all |osses in pay or other
economc | osses they suffered as the result of our unl awful conduct.

DATED COASTAL BERRY GOMPAY, LLC
By:

(Representati ve) (Title)

If you have any questions about your rights as farmworkers or about this Notice,
you nay contact any office of the ARB Qe office is |located at 1880 North Min
Sreet, Quite 200, SAlinas, Glifornia. The tel ephone nunier is (831) 443-3161.

This is an official notice of the Agricultural Labor Rel ations Board, an agency of
the Sate of Gilifornia.

0O NO RFeMDE (R MUTT LATE
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