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DEQ S N AND CRER
On August 28, 1998, Administrative Law Judge (ALJ) Dougl as

@Gl | op issued the attached decision in which he recoomended that the
allegations contained in the conpl aint issued herein regardi ng charges that
Gewal Enterprises, Inc. (Respondent) unlawful |y refused to recogni ze and
bargain wth the Lhited FarmVrkers of Anerica, AFL-Q O (URW, in
violation of Labor Code section 1153 (e), be di smssed pursuant to a
private party settlenment agreenent entered i nto by Respondent and the UFW
The ALJ al so recommended that Respondent be found to have viol ated section
1153 (c) and (a) by refusing to hire enpl oyees of Respondent's predecessor,
David Freednan Go. Exceptions, briefs and replies were tinely filed by

Respondent, General Gounsel, and the WFW

L' Al decisions of the Agricultural Labor Relations Board, in
their entirety, are issued as precedent for future cases. (Qv. Code 8
11425. 60.)



The Agricultural Labor Rel ations Board has consi dered the
record and the ALJ's decision in light of the exceptions and briefs
submtted by the parties and affirns the ALJ's findings of fact and
concl usi ons of |aw and adopts his recormended deci si on and order.

RER

Pursuant to Labor Gode section 1160. 3, Respondent G ewal
Enterprises, Inc., its officers, agents, |abor contractors, successors
and assi gns shal | :

1. GCease and desist from

(a) Refusing to hire or otherw se retaliating agai nst
any agricul tural enpl oyee, because the enpl oyee has exercised rights
guar ant eed under section 1152 of the Act.

(b) Inany like or related nmanner interfering
wth, restraining or coercing any agricultural enpl oyee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirnative actions which are deened
necessary to effectuate the policies of the Act:

(a) To the extent it has not already done so,
offer jobs to all of the forner agricultural enpl oyees of David Freedman &
Gonpany who appl i ed for positions wth Respondent commenci ng Novenber 13,
1996, to the position for which they applied, or to substantially
equi val ent positions, replacing, if necessary, any enpl oyee first hired on
or after that date;

(b) Nake whol e the above-nenti oned f or ner

enpl oyees of David Freednman & Conpany, Inc. for all wages and
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ot her economc |osses they suffered as a result of the unlawful refusals to
hire them The award shall reflect any wage increase, increase in hours or
bonus gi ven by Respondent since the unlawful refusals to hire. The award
shall also include interest to be determned in the nanner set forth in E
W Merritt Farns (1988) 14 ALRB Nb. 8;

(c) Preserve and, upon request, nake available to the
Board or its agents for examnation and copying, all records relevant to a
determnation of the backpay and/ or nakewhol e anounts due to those
enpl oyees under the terns of the renedial order as determned by the
Regional D rector;

(d) Woon request of the Regional Drector, sign
the attached Notice to Enpl oyees enbodyi ng the renedi es ordered. After its
translation by a Board agent into all appropriate |anguages, as determ ned
by the Regional Director, Respondent shall reproduce sufficient copies of
the Notice in each | anguage for all purposes set forth in the renedi al
or der;

(e) Mail copies of the Notice, in all appropriate
| anguages, wthin 30 days after the issuance of a final renedial . order,
to all agricultural enpl oyees enpl oyed by Respondent at any tine from
Novenber 13, 1996, until the date of nmailing the Notice.

(f) Post copies of the Notice, in all appropriate
| anguages, in conspi cuous pl aces on Respondent's property for sixty (60)

days, the period (s) and pl ace(s) to be determned by
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the Regional Drector, and exercise due care to repl ace any Notice
whi ch may be altered, defaced, covered or renoved,
(g) Arrange for a Board agent to distribute and read the
Notice in all appropriate languages to all of its agricultura enpl oyees
on conpany tine and property at tine(s) and place(s) to be determned by
the Regional Drector. Follow ng the readi ng, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and nanagenent,
to answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent, to all non-
hourly wage enpl oyees in order to conpensate themfor lost tine at this
readi ng and during the gquesti on-and-answer period;
(h) Provide a copy of the Notice to each
agricultural enployee hired to work for Respondent for one year follow ng
the issuance of a final order inthis nmatter;
(i) Notify the Regional Director in witing,
w thin 30 days after the day of issuance of this Qder, of the steps
Respondent has taken to conply wth its terns, and conti nue
/
/
/
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to report periodically thereafter, at the Regional Drector's reguest,
until full conpliance is achieved.

It is further ordered that all other allegations in the Second
Amended Gonpl ai nt are hereby di smssed.
DATED  Decenber 17, 1998

MGHE. B STKER (hai rnan

| VONNE RAMCS R CHARDSON, Boar d Menber

GRACE TRUWI LLO DAN H., Board Menber

M\RY E MIDONALD, Board Menber

24 ARB No. 7 5.



NOTl CE TO AR GULTURAL BEMPLOYEES

After investigating charges that were filed in the H GCentro Regi onal
Gfice of the Agricultural Labor Relations Board (ALRB), the General
Qounsel of the ALRB issued a conplaint that all eged we, G ewal

Enterprises, Inc., had violated the law After a hearing at which all
parties had an opportunity to present evidence, the Board found that we
did violate the law by refusing to hire forner enpl oyees of David Freednan
& Gonpany, Inc., because they were represented by the Uhited FarmVrkers
of Anerica, AFL-AQ

The Agricultural Labor Relations Act is a lawthat gives you and all ot her
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join or help a | abor organization or bargaini ng
represent ati ve;

3. To vote in a secret ballot election to decide whether you want a uni on
to represent you,

4, To bargain wth your enpl oyer about your wages and wor ki ng conditions
through a bargai ni ng representative chosen by a majority of the
enpl oyees and certified by the ALRB,

5. To act together with other workers to hel p and protect one anot her;

6. To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL NOI do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VE WLL NOT refuse to hire or otherw se discrimnate agai nst any
agricultural enpl oyee because he or she exercised any of these rights.

VE WLL, to the extent that we have not al ready done so, offer those
forner enpl oyees of David Freednan & Conpany, Inc., who applied, or
attenpted to apply for work commenci ng Novenber 13, 1996, positions wth
us, and nmade themwhol e for any | osses they suffered as the result of our
unl awf ul acts.

DATED GEWAL ENTERPR SES, INC

' (Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 319 South Véternman Avenue, H Centro,
Galifornia 92243. The tel ephone nunber is (760) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia.

DO NOI' ReEMDVE (R MUTI LATE



CASE SUMVARY

GREWAL ENTERPR SES, | NC 24 ALRB No. 7
(U Case No. 97-(E1-EC et al.
ALJ Deci sion

QC s conplaint alleged that the ER had refused to recogni ze and bar gai n
wth the UPWas a successor to a certified unit of the agricultural workers
of David Freedman & ., Inc. The conplaint al so alleged that the ER had
unlawful ly refused to hire the predecessor's enpl oyees based on their union
affiliation. During the hearing, the ER and the UFWreached a settl enent
of the bargaining allegations and the UFWrequest ed w t hdrawal of the
section 1153 (e) charges. The ALJ recommended that the Board approve the
settlenent. The ALJ al so concluded that the ER had viol ated sections 1153
(c) and (a) by refusing to hire the predecessor's enpl oyees based on their
union affiliation. The ALJ concluded that even absent the ER s
discrimnation, it "probably woul d have first hired enpl oyees who had
previously cultivated its grapes. However, the ALJ found, the ER viol at ed
1153 (c) and (a) by hiring new enpl oyees, while refusing to consider the
applications of the forner Freednan enpl oyees. Therefore, the ALJ ordered
the ERto hire all of the forner agricultural enpl oyees of Freednan who
tinely applied for positions, replacing, if necessary, any enpl oyee first
hired on or after that date.

Boar d Deci si on

The Board summarily affirmed the ALJ' s recommended deci sion and order.

* * *

This case summary is furnished for infornmation only and is not an official
statenent of the case, or of the Agricultural Labor Rel ations Boar d.

* * *



STATE GF CALI FCRN A

AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of: Gase Nos. 97-CE 1-EC

97- (& 19-EC
GEWAL ENTERPR SES, | NC, 97-(&19-1-EC
97- (& 23-EC
Respondent , 97- (= 31-EC
97- (& 32-EC

and
CEAS ON OF TEE

ADM N STRATI VE LAW JUDCGE,
GROER TRANSFERRI NG DEd S ON
TO THE BOARD

WN TED FARM WIRKERS (F AMER CA
AFL-AQ O and DAV D VALLES,

N/ e e e N N N N N N N N S N

Charging Parti es.

The above- naned decision is hereby ordered transferred to the
Board. The parties are hereby given twenty (20) days in which to take
exception to the decision of the Admnistrative Law Judge attached hereto
and served wthin. Al parties nust file said exceptions wth the
Executive Secretary by Septenber 17, 1998. Reply briefs are due QGctober 1,
1998.

DATED  August 24, 1998

() Wi Bace

J. ANTON O BARBCBA
Executive Secretary, ALRB

OURT FAPER
FATE oF CALIFORHIAL
o, 113 (REY. #-TL)
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Appear ances:
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For General QGounsel

Thonas E Canpagne
Sarah A Vdlfe
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Thomas Patrick Lynch

Marcos Canacho, A Law Cor porati on

Keene, Galifornia
For | ntervenor
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DOJAAS GALLCP. A hearing in this natter was conducted before
ne on June 11, 12 and 13, 1998, at Indio, Galifornia. The case arises from
charges filed by the Lhited FarmVWrkers of Anerica, AFL-AQ which later
intervened in the proceedi ngs (hereinafter Intervenor) and David Vall es,
the latter not participating in the hearing.' The charges all ege that,
Gewal Enterprises, Inc. (hereinafter Respondent) violated sections
1153(a), (c) and (e) of the Agricultural Labor Relations Act
(hereinafter Act). Thereafter, the General Gounsel of the Agricultural
Labor Rel ations Board (ALRB or Board), issued a conplai nt, which has been
tw ce anended, alleging that Respondent unlawfully refused to recogni ze
and bargain wth Intervenor as a successor to a Board-certified unit, and
refused to hire the predecessor's enpl oyees, based on uni on
consi derati ons. 2 Respondent filed answers to the conpl aints, denying the
commssion of unfair |abor practices, and asserting affirnati ve def enses.

Shortly prior to the hearing, General Gounsel and Respondent
entered into a stipulation which, inter-alia, provided that General

Gounsel , rather than contendi ng Respondent was a

“Valles is sonetines incorrectly referred to as "M az" in the
transcript. References to the transcript are cited as TR . References
to exhibits are cited as GC Exh. —_for General ounsel's, R Exh. _for
I%ﬁpgndent's, Int. BExh. __for Intervenor's and Jt. Exh. _for the Joint
Exhi bi ts.

“General Qounsel initially named Ranjit S ngh Gewal, Respondent's
President, as an individual respondent, but |ater dropped himas a
naned party. A the hearing, General Qounsel dropped Raf ael Anparano
fromthe conplaint's list of alleged discrimnatees, as a non-exi st ent
per son.



successor for all of its operations, held this status only for properties
pur chased or sub-leased fromthe predecessor, David Freednan & Conpany,
Inc. (OFl) At the hearing, Respondent and Intervenor arrived at a
settlement of this allegation, and the Intervenor requested w thdrawal of
Its 81153(e) allegations. Qver objection to the settlenent by General
Gounsel , the undersi gned recommended approval of the settlenent.
The Board, by an Qder dated July 9, 1998, held that
procedural |y, the correct manner of acconplishing approval of the settlenent
was to dismss the section 1153(e) all egations, and construed the
under si gned' s recommendati on as such, subject to exceptions which nay be
filed by General Qounsel. Accordingly, the 81153(e) allegations in the
Second Amended Conpl aint will be disnissed.® The only remaining i ssue to be
decided herein is the unlawful refusal to hire allegation.
Uoon the entire record, including ny observations of the
w tnesses, and after careful consideration of the briefs filed by the
parties, and the argunents nade at the hearing, | nake the fol |l ow ng

findings of fact and concl usi ons of |aw

% n her brief, the Assistant General Qounsel urges that the
successorship all egation not be dismssed, but rather, a violation found.
Based on the settlenent agreenent, it is concluded that it wll effectuate
the purposes of the Act to dismss those allegations. It is noted that
even if the section 1153 (e) al |l egations were not di smssed, the record
woul d have to be reopened in order to permt General Gounsel, if desired,
to present the rest of the prina facie case concerning these all egations,
and for Respondent to present its evidence in defense.

3



FI NDNGS CF FACT*

1. Jurisdiction

Respondent admts the filing and service of the charges, and
that it is an agricultural enployer wthin the neaning of 81140.4 (c) of
the Act. Respondent al so admts that the all eged discrimnatees were, at
all material tines, agricultural enpl oyees under 8§1140.4(b). Respondent
stipulated that Ranjit S ngh Gewal, attorney J. John Anderholt,
supervi sor Manual Martinez Aguilar, Jr. and four naned forepersons were
its agents and/or supervisors at all or specified tines. Respondent
admts that Intervenor is a statutory |abor organi zati on.

2. The Refusal to Hre

Intervenor and DH had a col | ective bargai ning rel ati onshi p
whi ch preceded passage of the Act, and Intervenor was certified as the
representative of DFl's agricultural enpl oyees in 1977, continuing in that
capacity until DFl ceased doi ng business in md-1996. Gommenci ng duri ng
the summer of 1996, ° Respondent and DFl negoti ated several agreenents,

vwhich were not finalized until Novenber and thereafter, under which

“Many of the facts herein are based on the stipul ati on between
General ounsel and Respondent (Jt. Exh. 13), which includes adm ssions by
Respondent to sone of the conplaint allegations, and other stipul ations
reached during the course of the hearing. Unhless otherw se indicated, the
facts cited in this Decision are based on stipulations. Facts which are
only relevant to the successorship issue are not set forth.

~ °All dates hereinafter refer to 1996 unl ess ot herw se
i ndi cat ed.



Gewal purchased about 80 acres of |and, and Respondent subl eased about
anot her 40 acres, nost of which was used for the cultivation of table
grapes. Gewal |eased the acres he purchased to Respondent, whi ch began
cul tivating the sane grape vines existing when DF owned/| eased the 120
acres. Prior to commenci ng operations, Respondent, which first hired
agricultural enpl oyees in 1994, the year of its incorporation, had
cultivated tabl e grapes on about 120 other acres of |and, and continued to
do so after the DF agreenents took effect, subsequently acquiring an
additional 80 or 90 acres fromsources other than DFl. Al of the |land
cultivated by Respondent is located wthin a six mle radius wthin the
Goachel la Valley. Thus, at the tine the DFl agreenents took effect,
Respondent was invol ved in grape cultivation on about 240 acres of |and,
and currently cultivates about 320 acres.

The al | eged di scri mnatees were forner DFl enpl oyees who had
worked on the 120 acres prior to the sale and sub-1 ease agreenents. The
work to be perfornmed under Respondent's operation was essentially the same
as it had been under DFlI, and invol ved the sane skills as the DFl and
Respondent ' s enpl oyees had been required to possess. A the hearing,
Respondent deni ed that | ack of experience was a notivating factor inits
refusal to hire the former DFl enpl oyees. ®

Respondent was aware, as of the summer of 1996, that

®Agui | ar gave specul ative, unconvincing and irrel evant testinony
concerning the ultimate pl ans Respondent might have for the 120 acres at
issue, and the relative quantities of work perforned by forner DF
enpl oyees, conpared wth those enpl oyed by Respondent. Said testinony has
nothing to do with Respondent's stated reasons for its conduct.



I ntervenor represented the DH enpl oyees working on the 120 acres that was
bei ng purchased and sub-|eased. |ndeed, attorney Anderholt, who
represented both Respondent and DH in labor relations and these real
estate transactions, had been negotiating, on behalf of DFl, wth
Intervenor for a collective bargai ni ng agreenent, since the |ast agreenent
had expired, by its terns on July 1, 1995. (Int. Exh. 3) The agreenent
cont ai ned a successorshi p cl ause whi ch provided, in pertinent part:

This Agreenent shall be binding upon and inure to the

benefit of the parties and their successors and assigns.

Successors and assigns for the purposes of the Article

applies to a sale or other transfer of the business and

ownership of the Conpany. |If there is a sale of assets,

either in whole or in part which does not provide for a

continuation of the workers of the Conpany to operate

such sold or transferred business of [sic] assets, the

Successor d ause shall not apply to the assets sold or
transferred.

Inaletter to Gewal dated August 12 (Int. Exh. 13),
Anderhol t, acting on behal f of DH, cited the latter portion of the
above cl ause, and stat ed:

Your purchase agreenent wth David Freednan & Go.,

Inc., contained such a provision. Enclosed

is acopy of the |ist of enployees that are

Lhi on nenbers enpl oyed by David Freednan & Go., Inc.
Under the terns of the successor clause it is

inportant these persons not be enpl oyed by you.

In his testinony, Gewal acknow edged he had seen the letter
and the enpl oyee list, in early Novenber, but coul d not renenber whet her he
received it inthe nail, or was personally given it to sign, as part of the
escrow papers in the land sale deal wth DFl. Gewal further testified he

coul d not renenber whether he was given a copy to keep, and if so, whether



he kept it. According to Gewal, when he searched his records, pursuant to
subpoena requests, he did not locate the letter.

Gewal further testified he did not rely on Anderholt's advi ce,
because Anderholt is a real estate attorney. Rather, he purported y called
amaor labor lawfirm on an unstated date, and spoke wth an unnaned
attorney or attorneys, who advi sed hi m(whether at that tine, or
subsequent |y not bei ng made clear) that he had nothing to worry about.
Gewal could hire anyone he want ed, because Respondent was not a successor.

Gewal 's testinony concerning his disregard of Anderholt's
letter is not credited. Aside fromgenerally not being an i npressive
w tness fromthe standpoi nt of his deneanor, and the vague nature of his
testinony, the scenario presented by Gewal is highly unlikely, given the
| aw on successorship, and the standard of care anyone fromthe naned | aw
firmwoul d |ikely exercise. Furthernore, it appears that Respondent
folloned Anderholt's advice in all other matters connected wth this case,
and retained himto represent it in the instant unfair |abor practice
proceedi ngs until at |east March 30, 1997, when Anderholt sent Respondent's
position letter to the ARBs H Centro regional office. (GC Exh. 21)’

By letter dated Septenber 18, Intervenor contended Respondent
was the successor to DFl, and requested negotiations for a new col |l ective
bargai ning agreenent. Intervenor nailed or delivered a simlar letter to
Respondent dated Novenber 14. Anderholt responded in a letter dated
Novenber 14, declining

'Respondent' s current attorneys filed its answer to the original
conpl ai nt .



negoti ations on the basis that Respondent was not a successor to OFl.
Anderholt further stated Respondent was not hiring and had its own

enpl oyees. The latter contention may have been sparked by the incidents
of Novenber 13 and 14, set forth bel ow

General ounsel and Respondent stipul ated that on Novenber 13,
five forner DFl enpl oyees went to Respondent's of fice seeki ng work and
spoke wth Gewal. e of the enpl oyees wore a union button. Wen they
asked for work, Gewal responded he had his own workers, about 400 peopl e.
ne of the enpl oyees said they were fromDFl, and G ewal responded he had
nothing to do with them

Respondent further stipulated that on Novenber 14, two pairs of
forner DH enpl oyees visited Respondent's office seeking work. In each
case, one of the two enpl oyees wore a union button. 1n both instances,
they spoke wth Gewal, who told themhe had his own enpl oyees to perform
the work. Wen one enpl oyee stated they were forner DFl enpl oyees, G ewal
responded, "Shit," and forcefully closed the door. None of these
enpl oyees was hired.

O Novenber 18, a group of enpl oyees, acconpani ed by
Intervenor's representatives Qistavo Ronero and Qustavo Aguirre, went to
Respondent' s of fice to seek work. They first spoke wth Yazmna Q neda
Sauceda, then a clerical enpl oyee who, inter-alia, registered enpl oyees to
work for Respondent. |In her testinony, Sauceda indicated this was the
first tine any forner DFl enpl oyees attenpted to seek work, although she
eventual | y acknow edged t here were occasi ons enpl oyees sought work

unacconpani ed by Intervenor's representatives. To the extent her



testinony concerning the order of the visits conflicts with the
stipulation, the stipulation takes precedence. A any rate, it is clear
from Sauceda’' s testinony that she had sone difficulty distinguishing one
i nci dent from anot her .

According to Sauceda, the enpl oyees stated they were there to be
registered. She told themRespondent was not registering enpl oyees at that
tine, but took their nanes and tel ephone nunbers, stating she woul d get
back to themwhen registration conmenced. This apparently did not satisfy
t he enpl oyees, who voiced their disapproval. e enpl oyee began shouti ng
and used foul |anguage. Ronero spoke to Sauceda, telling her "a | ot of
things." The parties stipulated that Ronero asked Sauceda to speak wth
Gewal, but according to her, she called hi mbecause of the denands, which
she interpreted as being inpolite.®

Gewal, apparently referring to the sane incident, initially
contended that Aguirre spoke for Intervenor, and shouted at him Aguirre
was present in the hearing roomwhen Gewal testified, but Ronero, who did
not testify, was not. Wien recalled as a wtness, Gewal acknow edged it
was Ronero who spoke, and Aguirre spoke to himon later occasions. Aguirre

testified that the only person who shouted during the incident

8cauceda al so cited an incident where a fenal e representative entered
her office, wthout permssion and initially refused to | eave. During the
incident, the representative al so denanded Sauceda show her driver's
license or social security card. Respondent has not contended any i nproper
conduct by the representatives, or the enpl oyee who shouted at Sauceda was
areason it did not hire the forner DH enpl oyees.



was Gewal .°

The parties stipulated that Ronero identified hinself as
Intervenor's representative, and identified the group with him nost of
whomwere wearing union buttons, as forner DFl enpl oyees seeking work wth
Respondent for the upcoming pruni ng season. Ronero stated that the
pruni ng wor k shoul d be done by these, and all the other forner DH
enpl oyees. Gewal responded that he had his own crews and did not need
anyone el se. FRonero told Gewal Respondent had to recogni ze | ntervenor as
the col | ective bargai ning representative, and hire all of the DOF
enpl oyees. In their testinony, Gewal, Sauceda and Aguirre agreed that
Ronero, and on subsequent visits Aguirre and other representatives, stated
that Respondent was obligated to hire the DH enpl oyees on the basis of
the DFl /Intervenor seniority list, established under the expired
col |l ective bargai ni ng agreenent .

Ronero handed Gewal a letter, dated Novenber 18, which stated
the fol | ow ng:

Dear M. Gewal:

The Uhi on advi sed you on Novenber 14, 1996 that we woul d be

consi dering you as the successor to David Freedman. The

Lhion al so requested i nmedi ate negotiations. A this tine

the Whion has any day during the week of Novenber 25, 1996.

If you have any prior commtnents, please suggest ot her

date(s).

Encl osed pl ease find bargai ning unit workers who

nornal Iy woul d start the season by doi ng the pruning.

The Lhion wll provide you wth their addresses |ater on

this week. The Lhionis insisting that you recall these
wor kers for

®Aguirre appeared to be a soft-spoken, sormewhat reticent individual,
as opposed to Gewal, who denonstrated a propensity to becone rat her
enotional. Accordingly, it is found that Aguirre did not raise his voice,
but Gewal did.
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pruning this year. The renai nder of the seniority list
for the harvest, etc., wll be forth comng [sic] . If
you W Il need additional workers, [the] Unhion has the
hiring hall, and therefore, ask's [sic] that you seek
t hese wor kers through the Uhion.

If you have any questions, please call at the
above nunber (s). Thank you.

S ncerely,

Qustavo Fonero
Lhion representative

Attached to the letter was a seniority list of 76 forner DFl enpl oyees, in
order of seniority, wth DFl enpl oyee and soci al security nunbers. A
representative of Intervenor shortly thereafter provided Gewa wth nost
of the enpl oyees' addresses. (G C Exh. 16)

Aguirre and Gewal testified that in response to
Ronero' s contentions, Gewal obtained a copy of the successorship cl ause
and showed it to Ronero, stating this proved he was not obligated to hire
any DFl enpl oyees. Gewal stated he had over 500 of his own enpl oyees to
performthe work but, according to Gewal, he said he would call if he
needed additi onal enpl oyees. Respondent hired none of the enpl oyees on the
seniority list.

The stipul ation recites nunerous occasions, from
Novenber 18, 1996 to May 1, 1997, where enpl oyees identifiabl e as havi ng
previously worked for DFl, either on their own or acconpani ed by
representatives of the Intervenor, attenpted to apply for work wth
Respondent. The enpl oyees were not permtted to conpl ete applications
until Novenber 30. Sauceda testified she gave enpl oyees applications on
that date to appease them however, in evidence are nunerous applications

from enpl oyees who
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do not list either DFl or Respondent as a previous enpl oyer, dated
Novenber 30, and in early Decenber.

The enpl oyees' requests to be hired were consistently rebuffed
in statements by Gewal ©° and Sauceda, that no work was available. Several
stipulated i ncidents and the docunentary evi dence seriously undercut that
contention. O Novenber 30, after three forner DFl enpl oyees conpl et ed
appl i cations, Sauceda nade a tel ephone call, holding the applications, and
apparently referred to themwhil e speaking. Sauceda then told the
enpl oyees they would be called if needed. The enpl oyees observed Sauceda,
on the sane date, accept applications fromother enpl oyees, and call them
into the office to be phot ographed.

Sauceda did not directly explain this incident in her
testinony. She, along wth Gewal and Aguilar, generally testified that
no, or virtually no new non-supervi sory enpl oyees were hired during
Sauceda' s tenure wth Respondent, which ended in |ate March 1997.
Respondent' s w t nesses contended that al t hough the cul tivated acreage had
doubl ed, it was able to use the sane nunber of enpl oyees by novi ng them
around.

According to Sauceda, all forner enpl oyees of
Respondent were required to cone in for phot ographi ng before they began
the pruning work, because this was the first year Respondent used photo-1D
cards. This still does not explain what appear to be approxinately 90 new

enpl oyees in Respondent’ s

The Sipulations and testinony show that Gewal progressively
I ncreased the al |l eged nunber of Respondent's enpl oyees as tine went by,
junping from400 to 500 to 600. A one point, Gewal told the enpl oyees
there woul d be no work for themuntil at |east Mrch.
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payrol | records (Jt. Exh. 3} show ng hire dates of Novenber 30 and during
the nonth of Decenber. The applications for nmany of these enpl oyees are in
evi dence, and they do not list Respondent as a prior enployer. (GC Exhs.
17 and 18) Furthernore, in his position statenent of Mrch 20, 1997,

Ander hol t concl uded by stating:

M client continues to hire fromthe pool of qualified

applicants and we believe that the evidence that he has
hired several forner enpl oyee [sic] of David Freednan &
(., is the best evidence of his clear intention not to
discrimnate in any way agai nst those persons fornerly

enpl oyed by David Freednan & CGo. ™

FHnally, stipulation 74, referring to an incident on Novenber 30, states:
Respondent did not hire Edgar Gonzal ez, Eva Gnzalez or Lilia
Gl. Respondent did continue to hire applicants after the date
Edgar Gonzal ez, BEva Gnzalez and Lilia Gl submtted
appl i cations. The Respondent's payroll records, previously
identified as Joint Exhibit "3" reflects the identity of
Respondent ' s enpl oyees and their hire dates.
After the pruning, the next crew work perforned was thinning.
The parties stipulated that on March 4, 1997, four forner DFl enpl oyees
spoke with foreman and admtted supervi sor M cente Ronero, telling hi mthey
had heard he needed workers. Ronero stated he did, and sent themto
Respondent' s office to register. A the office, Sauceda contended the
conput er was not "accepting' any of the enpl oyees' social security nunbers

and refused to register them Sauceda, in her testinony, did not

YA t hough Respondent has repeated y contended it know ngly hired sone
former DH agricultural enpl oyees by March 1997, this is not apparent from
the recor dg, a][\d Respondent failed to nane any such enpl oyee at the hearing
or inits brief.
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expl ai n what took place during this incident, which woul d have been
appropriate, since these workers had been enpl oyed by DH in the past, thus
at | east suggesting they possessed valid social security cards.

Smlarly, Minuel De La O Machuca testified that he was first
hired by Respondent to performthinning work, and then returned for the
harvest. A though Machuca guessed this was about a year before his
testi nony, the evidence shows that thinning was perforned in early Mrch
1997. Machuca was enpl oyed by DFI nany, nany years ago, but it is unclear
whet her Respondent knewthis. Shortly after he began working for
Respondent, Ronero asked himif he could find additional workers, and
Machuca sai d he coul d.

The next day, he brought four or five "ol d-tine" DFl workers
wth him and Ronero sent themto the office to be registered. Wen
Machuca di d not see themworki ng, he asked Fonero what had happened.

Ronero told himthe conputer had not "accepted' their social security
cards, and the "old nan" did not want themthere because they were fromthe
Lhion. Mchuca further testified that additional enpl oyees were hired
after this incident. Ronero did not testify and again, no expl anati on was
given as to why so nany enpl oyees were found to have unaccept abl e soci al
security cards. A though Machuca' s testinony was sonewhat fragnented, it
is credited in the absence of conflicting evidence. It is also noted that
irrespective of the enployability of the individual s who sought work at the
tine, Respondent failed to explain why it reneged on its promse to contact

I ntervenor and/or the applicants when positions becane avail abl e.
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It was stipulated that on March 5, six forner DFl enpl oyees were
told by foreman and admtted supervi sor Jose Lara that he needed themto
work, and coul d al so use an additional eight enpl oyees. Mnutes later, the
six workers arrived at Respondent's office, acconpanied by Aguirre. They
i nforned Sauceda that they had been sent by the foreman. A though Sauceda
permtted themto conpl ete applications, she told them after speaking over
aradio, that the "boss" had tol d her Respondent did not need any nore
wor ker s.

Wien Aguirre asked why the group was bei ng
discrimnated agai nst, Gewal cane out of his office and said they had
al ready been told no workers were needed. Aguirre asked if the reason the
enpl oyees were not needed was because they had worked for DFl and were
Lhion workers, Gewal angrily responded, "I don't have anything to do wth
the (expletive) Lhion," and forcefully closed the office door. Gewal and
Sauceda did not respond to this stipulated incident in their testinony.

h March 14, 1997, forenman and stipul at ed supervi sor Jose
briesca invited two forner DH enpl oyees to work on his crewwth
Respondent. The enpl oyees expressed concern for being hired, due to their
DFl experience, but he brought themto Respondent's office to apply. That
ni ght, briesca tol d the enpl oyees he was sorry, but Respondent did not
want to enpl oy OFl workers. n the fol l ow ng day, the enpl oyees found
briescain a field, and asked hi mfor work. briesca told them
Respondent did not want to hire them and he woul d be in danger of bei ng
firedif he let themwork wthout permssion. Bibriesca did not testify,

and. Respondent gave no expl anati on for why these
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enpl oyees were not hired, other than its general defenses.

Smlarly, forelady and stipul ated supervisor Lourdes Robl edo

had her husband call Charging Party David Valles on April 29, 1997 to tell
himhe coul d work for Respondent. Valles was a forner DFl enpl oyee and
had al so worked for Respondent. Valles went to Respondent's office on
April 30, 1997 and told Socorro Gal | egos, who occupi ed Sauceda' s position
when she ceased working for Respondent, that the forelady' s husband had
told himto register for work. A though Gall egos had Val | es conpl ete an
application for enpl oynent, she refused to register him stating she coul d
not "place" himin the conputer. Valles spoke wth Lourdes Robl edo | ater
that day, and asked why he had not been hired. Robledo responded that the
secretary had told her his application was not bei ng accepted because he
had "worked" wth Intervenor while enployed at DFl. Robledo further told
Vall es the secretary had asked her not to repeat what she had sai d.
General (ounsel called Gallegos as a wtness, and asked her about this
conversation. @allegos purportedly did not recall "the extent" of the
what was said. (TR 127) Respondent's w tnesses gave no expl anation for
this incident.

In support of Respondent's defenses, Gewal testified
that he preferred to use his ow enpl oyees to work on the | and acquired
fromDFl. Athough Gewal's credibility is suspect, this contention is
| ogi cal and was stated as a reason for not hiring the forner DH enpl oyees
fromthe outset. Accordingly, that testinony is credited.

Gewal further testified that he had not hi ng agai nst
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the forner DF enpl oyees. Gewal contended (contrary to Anderholt's
position statenent) that he did, in fact, refuse to consider forner DFl
enpl oyees for hire due to the conditions attached by the Intervenor
nanel y, recognition and hiring fornmer DFl enpl oyees first in order of
seniority. The above testinony is not credited. The evidence rather
overwhel mngly establ i shes that Respondent had consi derabl e ani nus toward
the forner DF enpl oyees, because it w shed to avoi d bei ng consi dered a
successor enpl oyer. As to the conditions purported y inposed by
Intervenor, there is no evidence that Gewal ever indicated he would hire
t he enpl oyees absent those conditions. Indeed, these contentions very much
appear to be desperate, ex post facto justifications for Respondent's
conduct .

Inthis regard, Anderholt, as Respondent's counsel, at no tine
all eged the purported conditions as a reason for the refusal to hire. The
prehearing conference order inthis natter, dated March 26, 1998, reflects
that the only justification rai sed by Respondent’'s current attorneys was
the unavail ability of work.” Furthernore, judicial notice is taken of a
letter fromRespondent's current attorneys to Chief Admnistrative Law
Judge Thomas Sobel, dated May 8, 1998, opposing a request for sanctions by
General (ounsel, in which again, only this defense was raised. In short,
Qewal's additional justifications should be, and are, rejected as pro-
forna recitations of what Respondent now sees as its best chance to succeed

inthis case.

“Respondent ' s answer to the Second Anended Conpl aint, dated April 6,
1998, raises additional defenses, but does not allege the enpl oyees'
appl i cations were conditional .
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3. The Ufers to Hre Forner DH Enpl oyees

n Novenber 25, 1997, Respondent nailed offers of enpl oynent to
68 of the alleged discrimnatees. Respondent contends these were the only
enpl oyees for whomit was able to find any address. (A though Intervenor
contended it was providing the addresses of 75 forner DFl enpl oyees on
Novenber 22, 1996, GC Exh. 16 only contains 64 nanes, wth sone
addresses cut off. It wll be presuned that Respondent received a nore
legible copy.) The follow ng day, Respondent sent copies of these offers
to the ALRB and Intervenor, together wth a letter requesting that if the
addresses were incorrect, they be re-served. |n addition, Respondent
offered reinstatenent to the 38 al | eged di scri mnatees for whom Respondent
had no address, and requested that General (ounsel and Intervenor serve
t hese enpl oyees at their current addresses.

LCue to the nunber of enpl oyees invol ved, Respondent offered
those wth last nanes beginning wth letters inthe first half of the
al phabet enpl oynent begi nni ng Decenber 8, 1997, and . the renai nder
enpl oynent commenci ng Decenber 15, 1997. The letters offered each
enpl oyee the same or substantially simlar positions for which they had
applied. The letters set deadl ines of Decenber 8 and 15, 1997 for the
enpl oyees to personal |y report to work. Failure to neet the deadline
neant the enpl oyee had rejected the offer.

The letters stated that by accepting the offer to work, the
enpl oyees were not waiving their "lawsuit" agai nst Respondent. They al so

stated Respondent not only did not admt
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any wongdoi ng, but that the enpl oyees' allegations were fal se, and
Respondent woul d continue to litigate against their nonetary clains. The
letters inforned the enpl oyees their enpl oynent applications were not bei ng
opposed, because Respondent w shed to "toll and limt" their clains for
noney. Respondent further inforned the enpl oyees that even though they
were still adversaries in litigation, this would not interfere wth or
affect howthey would be treated while working. F nally, Respondent
reserved the right to introduce the letters at the trial of the "lawsuit,"
as well as evidence as to whether the offer was accept ed.

Respondent essentially repeated this process in February 1998
It prepared simlar letters to the enpl oyees (although the letters
contended that backpay had al ready been tolled) wth copies to the ALRB and
Intervenor, and agai n requested that General Gounsel and | ntervenor serve
any letter addressed incorrectly and those for whom Respondent had no
address. The letters were sent to the enpl oyees for whom Respondent had
addresses on February 25, 1998, wth copies to General (ounsel and
Intervenor on February 26, and set a deadline of March 9, 1998 to report to
wor K.

According to Respondent, sone enpl oyees have accepted t he
of fers, sone have rej ected themand nany ot hers have not responded. Both
General ounsel and I ntervenor have inforned Respondent they are not
accepting service of the offers on themas constituting service on the
enpl oyees. The record does not show what assistance, if any, they have

provided in | ocating these enpl oyees.
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ANALYS S AND GONCLUS ONS GF LAW

It is well established that although a successor is entitled to
hire its own workforce, and set its own initial terns and conditions of
enpl oynent, it nmay not refuse to consider a predecessor's enpl oyees for
hire in order to avoid successor Satus. RvcomQrporation, et al. v,
ALRB (1983) 34 CGal .3d 743 [195 CGal . Rotr 651], affirmng R vcom
Gorporation, et al. (1979) 5 ALRB No. 55; Babbitt Engi neeri ng & Machi nery

v. ALRB (1984) 152 Cal . App. 3d 310, affirmng Babbitt Engi neering &

Machi nery (1982) 8 ALRB Nb. 10; San denente Ranch. Ltd. v. ALRB (1981) 29

Cal . 3d 874. Were, as is the case here, General (ounsel alleges that an
enpl oyer has unlawful |y refused to hire enpl oyees, the prina facie case is
establ i shed by show ng that anti-union considerations were a notivating
factor in the refusal to hire enpl oyees who tinely filed applications for
enpl oynent. O rect or circunstantial evidence of aninus includes overt or
inferential expressions of anger by a supervisor toward the protected
activity, disparate treatnent of the alleged discrimnatees, and shifting

or fal se reasons given for the conduct. Mranda MishroomFarm Inc., et

al. (1980) 6 ALRB Nb. 22. (nce the prina facie case is established,
Respondent nust preponderantly establish that it would still have not
hired the enpl oyees, in the absence of those prohibited considerations.
Wight Line, a Dvision of Wight Line. Inc. (1980) 251 NLRB 1083

[105 LRRM 1169] . =2

BThe refusal to consider for hire, initself, may constitute a
violation. A exander Dawson, Inc. v. NLRB (CA 9, 1978) 586 F.2d 1300,
affirmng A exander Dawson, Inc. (1977) 228
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Respondent concedes that it was aware the forner DH enpl oyees
were represented by Intervenor, and of the successorship clause in the
expi red col |l ective bargaining agreenent, at the tine agricultural work began
onthe land fornerly cultivated by DFl. Respondent al so concedes t hat
Intervenor nade tinely applications for enpl oynent on behal f of the forner
bargai ning unit nenbers. The evidence also . establishes that a substanti al
nunber of enpl oyees tinely nmade their own applications, or attenpted to do
so. ™

Respondent' s mai n defense to the prina facie case is that the

of fers were conditioned upon recognition of Intervenor

NLRB 165 [95 LRRM 1365]; MP.C Hating, Inc. (1991) 301 NLRB 785, at page
787 [137 LRRVI1335] . The Galifornia Suprene Gourt, in R vcom Gorporation,
et al., supra, stated that the violation arguably is inherently destructive
of enployee rights, thus requiring a different anal ysis. Subsequent cases,
however, have consistently applied the Wight-Line approach in refusal -to-
hi re cases. Laro Maintenance Gorp. v. NLRB (CA DC 1995) 56 F. 3d 224 [149
LRRVI2530]; NLRB v. Horizons Hotel CGorp. (CA 1, 1995) 49 F. 3d 795 [ 148 LRRV
2641%; Pace Industries (1996) 320 NLRB 661, at page 662, fn. 7 [153 LRRM
1261] .

YNany cases refer to a requirenent that the application be nade at a
tinme when work is available. In nost instances, however, if the application
is made prior and reasonably close to the availability of work, the
application wll be treated as ongoing. |If it would be futile to apply,
because it is clear the enployer is not going to hire on the basis of
prohi bi ted considerations, the application need not be filed. Mtsui
Nursery. Inc. (1985) 14 ALRB No. 10; (ol den Valley Farming (1980) 6 ALRB
No. 8 RvcomQorporation, et al. v. ALRB, supra. In this case, given the
nmany tines Intervenor and enpl oyees applied, or attenpted to apply for work,
the active conceal nent of when work woul d be perforned, broken promses to
contact Intervenor and enpl oyees when work becane avail abl e and overt
expressi ons of aninmus connected wth sone of the refusals to hire, any of
the all eged di scri mnatees who personal ly applied, or attenpted to apply, or
for whomthe Lhion acted, wll be deened to have applied as of the date of
first application, or attenpted application. n the other hand, if no
attenpt at application was nmade, subsequent proceedi ngs nay determne if the
enpl oyee had good reason not to apply, or attenpt to do so.
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and the hiring of all forner DFl enpl oyees first, and by seniority. These
condi tions, according to Respondent, invalidated the applications. It is
noted that simlar denands by unions facing a recalcitrant alleged
successor (or seeking to reinstate strikers) have often been nade, and
rejected as nullifying applications for enpl oynent or reinstatenent.

R vcom Gorporation, et al. v. ALRB supra; Babbitt Engi neering & Machi nery

v. ALRB supra; Packing House & Industrial Services, Inc. v. N.RB (CA 8,

1978) 590 F.2d 688, at page 696.
This is not to say that an offer which is clearly conditioned on
atermthe enployer is not obligated to followw ||l not negate the

enpl oynent dermand. Thus, in Kyutoku Nursery, Inc. (1977) 3 ALRB Nb. 30, a

striker reinstatenent case, the Board held that since it was clear the
enpl oyees woul d not return to work unl ess the enpl oyer agreed to bargain
concer ni ng wages, the offer was conditional. (See also |I. Bahcall Seel &

Pipe, ADvision of |, Bahcall Industries, Inc. (1988) 287 NLRB 1257 [ 130

LRRM 1476].) Onh the other hand, where it is not clear that enpl oyees woul d
refuse to work, absent conpliance wth the denands, the applications are

not considered conditional. R vcomQorporation, et al., supra, Packing

House & Industrial Services. Inc. v. NLRB, supra. This is particularly

true if the enpl oyees sought work before the denands were nade. Maconb

B ock and Supply. Inc. (1976) 223 NLRB 1285, at page 1286 [92 LRRM 1124],

enf or cenent deni ed on ot her grounds, Maconb Bl ock and Supply. Inc. v. NLRB

(CA 6, 1978). 570 F.2d 1304. |If there exists an anbiguity as to whet her
the application for work or reinstatenent is conditional, the enployer is

obligated to seek a
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clarification. |I. Bahcall Seel & PFpe, ADvision of |. Bahcall Industries

Inc., supra; SKS De Gasting & Manufacturing, Inc. v. NLRB (CA 9, 1991) 941
F.2d 984 [138 LRRVI 2246] . ©°

Intervenor may or nay not have been correct inits assertion
that Respondent was a successor to DH and was thus obligated to bargain
wWthit. It is reasonably clear that even if Respondent was a successor to
DFl, it was not obligated to hire the forner DH enpl oyees first and by
seniority, absent discrimnatory notive. It is noted that Intervenor's
initial bargai ning demands did not reference the hiring of forner DF
enpl oyees, and at no tine were the hiring denands explicitly or inplicitly
contingent on recognition. Even where bargai ni ng denands were contai ned in
the sane |letters fromor conversations involving Intervenor's
representatives, there is no evidence show ng a reasonabl e | i nkage between
those denands and the denand to hire forner DFl enpl oyees. There is
certainly no evidence that enpl oyees, sone of whomattenpted to apply
bef ore Intervenor denanded enpl oynent for them were conditioning their
Wl lingness to work on union recognition and bargai ning. Therefore, the

evidence fails to showthat the applications were invalidated by

PRespondent' s brief cites two very ol d National Labor Relations Board
(N-RB) cases whi ch apparently pl aced the burden on the enpl oyees to show
their offers to return to work were clearly unconditional, and resol ved
anbiguities in favor of the enpl oyers. Texas Foundaries, Inc. (1952) 101
N.RB 1642, at pages 1678-1680 [ 31 LRRM 1224]; Sout heastern Mt or Truck
Lines (1955) 113 NLRB 1122 [36 LRRM 1463]. In Sawer Sores, Inc. (1971)
190 NLRB 651, at fn. 1 [77 LRRM1434], also cited by Respondent, two of the
three NLRB nenbers affirned the admnistrative law judge s finding that the
offers to return to work were conditional, only on the basis that it was
clear the enpl oyees woul d not return to work unless at |east one of the
conditions was net. This is the current test enpl oyed by the NLRB, ALRB
and the courts.
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Intervenor's recognitional denands.

Smlarly, while Intervenor was insisting on
preferential hiring by seniority, there is insufficient evidence show ng
the Intervenor would only permt the enpl oyees to work on that basis. -The
enpl oyees' conduct, if anything, refutes such an inference as to their
intentions. Before Intervenor interceded on their behal f, enpl oyees had
attenpted to obtain work, and there is no evidence show ng any of them
expressed Intervenor's demands. It is noteworthy that even after
Respondent di sregarded the demands, using its own, and probably al so new
enpl oyees for the pruning, *® the former DFl enpl oyees continued to seek
work. In the absence of a clear refusal to accept enpl oynent unl ess the
conditions were net, it was Respondent’'s obligation to clarify any
percei ved anbi guity as to whether, in fact, the denands constituted
conditions. Therefore, it is concluded that the applications and attenpted
applications for work were valid.

As found above, the stipulated and credited facts, along wth
the docunentary evidence clearly showthat a notivating factor in the
refusal to hire, or consider for hire the forner DH enpl oyees was
Respondent' s desire to avoi d bei ng consi dered a successor and t hus,
obligated to recogni ze Intervenor as the coll ective bargai ni ng
representative of its enpl oyees. Anderholt instructed Respondent to not

hire the enpl oyees and the evi dence shows that those instructions were

“The Stipul ation states that dates of hire nay be determned from
Respondent' s payrol | records whi ch, as noted above, appear to show
about 90 new hires for the pruning work. It is difficult to reconcile
this wth the testinony of Respondent’'s w tnesses, that no new
enpl oyees were hired i n Novenber or Decenber.
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carried out. If afewforner DFl enpl oyees were, in fact, hired by
Respondent, this does not nean that the others were not discrimnated
against. Laro Miintenance Gorp. v. NLRB supra; Duke WIson (o. (1986) 12
ALRB No. 19, at ALIJD page 25. General (ounsel has, therefore, established

a prina faci e case.

Gewal's testinony, that he woul d have preferred to use his own
enpl oyees to cultivate the grapes fornerly owed or |eased by DFl has been
credited. In order to rebut the prinma faci e case, however, Respondent nust
show that even in the absence of discrimnatory intent, it still woul d have
used its own workers. Said analysis frequently asks a hypot heti cal
guestion, not easy to answer. Wul d Respondent have used its own enpl oyees
in every case? \Wuld it have hired a fewof the nost qualified DH
enpl oyees? If it had seriously reviewed their applications, would it have
changed its mnd and hired nost of then? In this case, fortunately, the
answer wll only sonewhat, if at all, affect the renedy, since many new
enpl oyees were hired, at |east by March 1997. Accordingly, Respondent wi ||
be given the benefit of a doubt, and it is concluded that even absent the
discrimnation, it probably woul d have first hired enpl oyees who had
previously cultivated its grapes.

The above concl usi on does not apply to newy hired
enpl oyees. Gewal's testinony concerni ng why he. refused to consi der
the applications of forner DFl enpl oyees, eg. the denands nade by
Intervenor, has been discredited. In the absence of valid reasons for
its conduct, Respondent violated section 1153 (a) and (c) of the Act,
once it began hiring new enpl oyees. The evi dence establishes that at

| east as of
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March 1997, Respondent hired new enpl oyees. The undersigned is far from
satisfied that no new enpl oyees were hired for the Decenber 1996 pruni ng
wor k, and unl ess General Gounsel accepts this representation, the issue
nay be left to conpliance. Furthernore, and contrary to Respondent's
positioninits brief, although Intervenor clained the forner DH

enpl oyees were entitled to work on fields they had previously cultivated,
this does not establish that their applications were [imted to work
available in those fields. The applications and attenpts to apply were
for work wth Respondent, and any agricul tural enpl oynent denied due to
uni on consi derations constituted unl awful discrimnation. Therefore,

i rrespective of which fields they were assigned to work, Respondent

viol ated section 1353(a) and (c) of the Act by hiring new enpl oyees, while
refusing to consider the applications of the forner DFI enpl oyees.

THE REMEDY

Havi ng found that Respondent viol ated 81153(a) and (c) of the
Act by refusing to hire forner DF enpl oyees, | shall recommend that it be
ordered to cease and desist therefromand take affirnati ve acti on desi gned
to effectuate the policies of the Act.

In fashioning the affirmative relief delineated in the
followng Oder, | have taken into account the entire record of these
proceedi ngs, the character of the violations found, the nature of

Respondent' s operations, and the conditions anmong farm

"The payrol| records do not show which fiel ds Respondent's enpl oyees
worked on any given day. There was testinony that Respondent's enpl oyees
nove fromfield to field as they work.
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workers in the agricultural industry at large, as set forth in Tex-Gal Land

Managenent, Inc. (1977) 3 ALRB Nb. 14.

The nornmal renedy for an unlawful refusal to hire or consider
enpl oyees for hireis to offer jobs for the position(s) applied for, and

backpay. R vcom Corporation, et al., supra;, Utrasystens Véstern

Gonstructors, Inc. (1993) 310 NLRB 545 [144 LRRM1092]. Therefore, for the

pur poses of backpay, Respondent shall pay to the discrimnatees an anount
equal to the total wages paid for all newhires for crewwork at any

| ocation operated by Respondent in the (oachella Vall ey, commencing
Novenber 30, 1996. General (ounsel and Respondent shall negotiate the
nanner of distributing the backpay award and, absent agreenent, this issue
W Il be resol ved i n conpl i ance proceedi ngs.

Wth respect to the offers of work sent by Respondent, the NLRB
reguires that an enpl oyer show a good faith effort to notify enpl oyees of
an unconditional offer of enploynent. Sending letters offering work to the
| ast known address w il toll backpay, but not the duty to offer enpl oynent,

If the enpl oyee did not receive the letter. Burnup & Sns, Inc. (1981)

256 NLRB 965 [ 107 LRRM 1402]; Bodol ay Packagi ng Machi nery, Inc. (1982) 263

NLRB 320 [111 LRRM1180]. It is found that Respondent acted reasonably in
serving General Gounsel and in particular Intervenor, who had assuned
representation of the enployees in their efforts to be hired, for those

enpl oyees for whomno addresses were suppli ed.

8 f Respondent negligently failed to send letters to particul ar
enpl oyees for whomit did have addresses, or sent offers to the wong
addresses, this issue may be resolved in conpliance. S mlarly, the issue
of whet her individual enpl oyees received the letters nay be resolved in the
sane nanner.
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The contents of the letters do rai se sone concerns. Wth
respect to enploynent rights, the 13 and 20-day periods to report in the
first batch of |letters appear reasonabl e for enpl oyees receiving the
offers directly fromRespondent, although if any enpl oyee contacted
Respondent requesting additional tine to report for good cause, and
Respondent refused, this will be subject to conpliance proceedi ngs. ™
Al though sonewhat arbitrary, Respondent's use of al phabetical order in
recal ling the enpl oyees w il be accepted, although those receiving offers
starting on the latter date should be entitled to proportional ly nore
backpay. As to the offers for enpl oyees w th unknown addresses, through
the ALRB and Intervenor, the tine limtations nay have been insufficient,
given the use of internediaries. Accordingly, should the issue arise that
an enpl oyee was unable to conply wth the tine limtation because of a
delay in being notified of the offer by General Gounsel or |ntervenor,
this shall be resol ved i n conpl i ance proceedi ngs.

Enpl oyees are to be accorded their statutory rights in an
at nosphere free of coercion, and an offer of enpl oynent nmade under
coercive circunstances is invalid. Uiited Garnent Vdrkers of Aneri ca,
AFL-AQ O (1990) 300 NLRB 507 [136 LRRM 1235]; Tubori, Inc., et al. (1988)
287 NLRB 1273, at pages 1286-1287 [129 LRRM 1138]. Respondent's first set

of letters unnecessarily and

The NLRB currently pernits enpl oyers to set virtually any date for
enpl oyees to report to work, so long as the offer does not expire on that
date. If the enpl oyee w shes to be enpl oyed, the enpl oyee nust still
attenpt to report for work even if the deadline has passed. Nucl ear
Autonation Dvision of Esterline Hectronics Gorp. (1988) 290 NLRB 834
[131 LRRM 1067]. Respondent's offers, however, expired by their terns on
the reporting dates.
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I naccuratel y personalized the adversary nature of its relationship wth the
fornmer DH enpl oyees, particularly since it appears only one of them had
filed a charge. It was al so unnecessary and i naccurate for Respondent not
only to include a non-admssions clause, but to tell the enpl oyees, " Your
allegations are false!™ In addition, by stating that the only reason for
offering reinstatement was to toll backpay, Respondent reasonably created
concerns that if enpl oyees accepted the offers, they woul d not be treated
fairly. The second set of letters were only slightly | ess defiant in tone.
Neverthel ess, the letters repeatedly stated that enpl oyees woul d be treated
fairly, despite the ongoing litigation, and the offers shoul d be accept ed
Irrespective of the dispute. It is concluded, although wth sone
hesitation, that the letters, although objectionabl e, were not so coercive
as toinvalidate the offers. Wth respect to enpl oyees not yet receiving
offers of work, who nay be located in the future, Respondent shall sinply
nake the offer, and set a reporting deadline, if any, of no | ess than two
weeks fromthe date of the offer.

Oh the basis of the entire record, the findings of fact and.
conclusions of law and pursuant to section 1160.3 of the Act, | hereby
i ssue the foll ow ng recormended:

ROER

Pursuant to Labor Gode 81160. 3, Respondent G ewal Enterprises,
Inc., its officers, agents, |abor contractors, successors and assi gns

shal | :

29



1. GCease and desist from

(a) Refusing to hire or otherw se retaliating agai nst
any agricul tural enpl oyee, because the enpl oyee has exercised rights
guar ant eed under section 1152 of the Act.

(b) Inany like or related manner interfering wth,
restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) To the extent it has not already done so,
offer jobs to all of the forner agricultural enpl oyees of David Freedman &
Gonpany, Inc. who applied for positions wth Respondent commenci ng
Novenber 13, 1996, to the positions for which they applied, or to
substantial ly equi val ent positions, replacing, if necessary, any enpl oyee
first hired on or after that date,

(b) Mke whol e t he above-nenti oned for ner
enpl oyees of David Freednman & Gonpany, Inc. for all wages and ot her
economc | osses they suffered as a result of the unlawful refusals to hire
them The award shall reflect any wage i ncrease, increase in hours or
bonus gi ven by Respondent since the unlawful refusals to hire. The award
shall also include interest to be determned in the nanner set forth in

EW Mrritt Farns (1988) 14 ALRB NQ 8;

(c) Preserve and, upon request, nmake available to the

Board or its agents for examnation and copying, all records
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relevant to a determnation of the backpay and/ or nakewhol e anounts due to
t hose enpl oyees under the terns of the renedial order as determned by the
Regional Drector;

(d) UWoon request of the Regional Drector, sign the
attached Notice to Enpl oyees enbodyi ng the renedi es ordered. After its
translation by a Board agent into all appropriate |anguages, as determ ned
by the Regional Drector, Respondent shall reproduce sufficient copies of
the Notice in each | anguage for all purposes set forth in the renedi al
or der;

(e) Ml copies of the Notice, in all appropriate
| anguages, wthin 30 days after the issuance of a final renedial order, to
all agricultural enpl oyees enpl oyed by Respondent at any tine from Novenber
13, 1996, until the date of nailing the Notice.

(f) Post copies of the Notice, in all appropriate
| anguages, i n conspi cuous pl aces on Respondent's property for 60 days, the
period(s) and place(s) to be determned by the Regional Drector, and
exerci se due care to repl ace any Noti ce which nay be altered, defaced,
covered or renoved,;

(g) Arrange for a Board agent to distribute and read the
Nbtice in all appropriate languages to all of its agricultura enpl oyees on
conpany tine and property at tine(s) and place(s) to be determned by the
Regional Drector. Follow ng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and managenent, to

answer any questions the enpl oyees nmay have concerning the
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Notice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be paid by Respondent, to
all non-hourly wage enpl oyees in order to conpensate themfor lost tine at
this reading and during the question-and-answer peri od;

(h) Provide a copy of the Notice to each
agricultural enpl oyee hired to work for Respondent for one year follow ng
the issuance of a final order inthis matter;

(i) Notify the Regional Drector in witing,
w thin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

It is further ordered that all other allegations in the Second

Anended Gonpl ai nt are hereby di sm ssed.
Dated: August 24, 1998

20100 Ha 90, pr

Dougl as Gal | op
Admni strative Law Judge
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NOT CE TO AR GULTURAL BEMPLOYEES

After investigating charges that were filed inthe H Gentro Regional (fice
of the Agricultural Labor Relations Board (ALRB)., the General (ounsel of the
ALRB issued a conplaint that alleged we, Gewal Enterprises, Inc., had
violated the law After a hearing at which all parries had an opportunity to
present evidence, the Board found that we did violate the law by refusing to
hire forner enpl oyees of David Freedman & Gonpany, |Inc., because they were
represented by the Uhited FarmVWWrkers of Arerica, AFL-AQ

The Agricultural Labor Relations Act is alawthat gives you and all ot her
farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. Toform join or help a |abor organi zation or bargai ni ng
representative;

3. Tovote in a secret ballot election to deci de whether you want a
uni on to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a bargai ning representative chosen by a majority
of the enpl oyees and certified by the ALRB.

5. Todact together wth other workers to help and protect one anot her;
an

6. To decide not to do any of these things.

Because this is true, we promse you that:

VE WLL NOI do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VE WLL NOT refuse to hire or otherw se discrimnate agai nst any
agricul tural enpl oyee because he or she exercised any of these rights.

VE WLL, to the extent that we have not al ready done so,

of fer those forner enpl oyees of David Freedman fit Conpany, Inc.
who applied, or attenpted to apply for work commenci ng

Novenber 13, 1996, positions wth us, and nake themwhol e for any
| osses they suffered as the result of our unlawful acts.

DATED
GBEWAL ENTERPR SES, | NC

' (Representati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 319 Véternan Avenue, H Centro, Galifornia
92243. Tel ephone: (760) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTT LATE
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