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DEQ S ON AFFIRM NG D SM SSAL G- ELECTI ON GBIECTI ONS AND
CERTI F CATI ON GF REPRESENTATI VE

This case is before the Agricultural Labor Rel ations Board (ALRB or
Board) on Anderson Mineyards, Inc.'s (Enpl oyer) Request for Review of the
Executive Secretary's order (attached hereto) dismssing the Enpl oyer's
el ection objections intheir entirety. An election was conducted anong
Anderson M neyards' agricultural enpl oyees on Septenber 21, 1998, resulting in
atally 37 votes for the petitioner, Uhited FarmWrkers of Anerica, AFL-A O
(UAY, and 18 votes for No Lhion. There were no chal lenged ballots.
Septenber 28, 1998, the Enployer tinely filed objections to the election. By
order dated Cctober 8, 1998, the Executive Secretary di smssed the objections
for failure to provide sufficient declaratory support to establish a prina
facie case which, if true, would warrant the setting aside of the el ection.
h Gctober 19, 1998, the Enployer tinely filed its request for review of the

di smssal .



The Beard has revi ewed the Executive Secretary's order in light of
the request for review and supporting argunent and hereby affirns the
dismssal of the Enployer's el ection objections for the reasons stated in the
attached order. However, one argunent contained in the request for review
warrants further coment.

The Enpl oyer's central claimis that the Executive Secretary erred
in not applying National Labor Relations Board (NLRB) precedent governing | ast
mnute electioneering in the polling area. The semnal case in that regard is
MIchem Inc. (1968) 170 NLRB 362, wherein' the NLRB adopted a general rule
that prol onged conversations in the polling area between voters and
representatives of a party wll be grounds for setting aside an el ection
wWthout inquiry into the nature of the conversations. The MIchemrule is the
| ogi cal outgrowth of the NLRB s "l aboratory conditions" standard for el ection
m sconduct, which requires that el ections take place "under conditions as
nearly as ideal as possible.” (General Shoe Gorp. (1948) 77 NLRB 124'.) Wil e
the NLRB no longer applies this standard as strictly as it once did, this
Board has consistently declined to foll owthe "laboratory conditions"
standard. (See, e.g., Sakata Ranches (1979) 5 ALRB No. 56.) This is based
largely on the fact that the peak requirenent under the Agricul tural Labor
Rel ations Act (ALRA) does not allowthe luxury of easily or quickly conducting
rerun elections, as is commonpl ace in the industrial sector. Gonsequently,

this Board will set aside elections only where it
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is found that enpl oyees coul d not express a free and uncoerced choice in the
election. (ld., at p. 3.) In Peasant Valley Vegetabl e (-op (1982) 8 ALRB
No. 82, as here, the enpl oyer urged us to adopt the strict MIchemrule in
order to invalidate the el ection on the grounds of el ectioneering while
enpl oyees were preparing to vote. Inreecting the per se rule, we said, "
[W e are convinced that a nechanistic application of MIchemconbined wth a
nyopi ¢ di sregard of the surroundi ng circunstances woul d not effectuate the

pur poses of the Act we admnister. o1

(lId., at p. 18.) V¢ believe H easant
Vall ey was correct in that regard. 2 Gonsequent |y, the Executive Secretary
properly declined to apply the per se Mlchemrule herein and instead focussed

on whether the electioneering as all eged woul d have interfered wth free

INenber MDonal d woul d caut i on agai nst any per se rul e which could serve
effectively to deprive the Board of the ability to examne all the
ci rcunstances in any given case in order to determne whether the conduct
inpaired the ability of Board agents to conduct a proper el ection.

2It shoul d be noted, however, that the question in Heasant Valley was
whet her one enpl oyee had engaged in permssible el ectioneering in or near the
polling area. The Board case found that. the enpl oyee was not a party, or an
agent of a party, and therefore correctly applied the third party standard,
I.e., whether the conduct was "so coercive or disruptive" as to render free
choi ce inpossible. The Board erred, however, in indicating that the third
party standard is appropriate whenever the issue concerns polling area
el ectioneering by either parties or nonparties. (See Heasant Valley
Vegetabl e Go-op (1986) 12 ALRB No. 31, p. 2, fn. 1.) In the instant case,
the only conduct alleged is that of a party to the election and therefore the
appropriate standard i s whether the conduct was such that, by an objective
standard, it would reasonably tend to interfere with the enpl oyee free choi ce,
regardl ess of where the conduct occurred.

24 ARB Nb. 5 3.



choice.® He reasonabl y concl uded that the shouting of pro-union slogans, the
content of which, where specified, was i nnocuous, woul d not have tended to
affect free choice in the el ection.

CERTI H CATI ON G- REPRESENTATI VE

As the Executive Secretary's order dismssing the Enpl oyer's
el ection objections intheir entirety has been affirned, we therefore order
that the results of the election conducted on Septenber 21, 1998 be uphel d and
that the United FarmVWrkers of Averica, AFL-A Q be certified as the

excl usi ve

3Chai rman Stoker believes that the majority fails to recogni ze the
applicability of the MIchemrule as determned by the Board i n Sakata
Ranches. It is true the Board in Sakata chose not to apply the NLRB s
"l aboratory conditions" standard. However, Sakata and all other Board
deci si ons whi ch chose not to apply the MIchemrule did so on the basis, as
noted by the majority in their opinion, that "the peak requirenent under the
ALRA does not allowthe luxury of easily or quickly conducting rerun
el ections, as is commonpl ace in the industrial sector." Therefore, to the
extent a party denonstrates that peak is not a probl emfor hol di ng subsequent
el ections, why should the MIchemrul e not be considered for applicability to
an ALRA el ection? Significantly the AARBis to fol | ow NLRB precedent unl ess
statutorily precluded or unless there is a conpel ling reason arti cul at ed
justifying deviation fromsuch precedent. In the case at hand, the
applicability of MIchemis not directed by statute. Gonsequently, if the
only "conpel ling" reason stated by the mgjority in their decision or past
boards to not apply the MIchemrule pertains to peak and the inability to
hol d "rerun" el ections, where such a condition does not exist, why should NLRB
precedent not be applied. | believe inlimted circunstances, i.e. where peak
is not an issue in regards to hol di ng subsequent el ections, consideration
shoul d be given toward applying the Mlchemrule. As those circunstances were
not placed in evidence and are not before the Board, | concur in the outcone
determned by the majority.

24 ARB No. 5 4,



coll ective bargai ning representative of all agricultural enpl oyees of Anderson
M neyards, Inc. inthe Sate of California.

DATED. Novenber 24, 1998

MGHEL B. STAKER (hai r nan

| VONNE RAMCS R CHARDSON  Menber

GRACE TRWI LLO DAN B, Menber

MARY E McDONALD, Menber

24 ARB Nb. 5 5.



CASE SUMVARY

Ander son M neyards, Inc. 24 ARB Nb. 5
(LW Case Nb. 98-RG 3-SAL
Backgr ound

An el ection was conduct ed anong Ander son M neyards' (Enployer) agricul tural
enpl oyees on Septenber 21, 1998, resulting in a tally 37 votes for the
petitioner, Uhited FarmVWrkers of Awerica, AFL-Q O (UAW, and 18 votes for No
Lthion. On Septenber 28, 1998, the Enpl oyer tinely filed objections to the
election. By order dated Cctober 8, 1998, the Executive Secretary di smssed
the objections for failure to provide sufficient declaratory support to
establish a prina facie case which, if true, would warrant the setting asi de
of the election. On Gctober 19, 1998, the Enployer tinely filed a request for
revi ew

The Executive Secretary's OQder D smssing the (b ections

The Executive Secretary dismssed all egations involving el ectioneering by UFW
agents at or near the entrance to the polling area both before the el ection
and after balloting began. The Executive Secretary relied on Board precedent
hol ding that canpaigning in or near the polling area prior to the actual
balloting is not a sufficient ground for setting aside an election. (See,
e.g., Uhited Celery Gowers (1976) 2 ARB No. 27; 0. P. Mirphy & Sons (1977) 3
ALRB Nb. 26.), as well as precedent holding that the Board will not set aside
an el ection due to canpaigning at or near the polling place on a "per se"
basis, but wll instead exam ne whet her the conduct was so coercive or
disruptive as to interfere wth free choice in the election to the extent that
it mght have affected the outcone of the election. (Superior Farmng Conpany
(1977) 3 ALRB No. 35; Sakata Ranches (1979) 5 ALRB Nb. 56; P easant Vall ey
Veget abl e Go-op (1982) 8 ALRB No. 82.) S nce the supporting decl arati ons
reflect only that the el ectioneering consisted of "shouting pro-uni on sl ogans"
and shouting "viva la huelga, " "si se puede," and "vote for the union," the
Executive Secretary concluded that this did not constitute coercive or

di sruptive conduct that, would affect free choice. Related allegations that
the UFWel ectioneering del ayed the pre-el ection conference and that Board
agents failed to stop the el ectioneering were di smssed because their validity
was dependent upon the nerits of el ectioneering allegations.

An allegation of threats nade to enpl oyees by UFWagents was di sm ssed because
the supporting declarations failed to reflect the content of-the threats, the
identity of those naking the threats, or the identity of those who heard the
threats and, therefore, failed to nmeet the requirenents of the Board' s

regul ations on the content of election objections. (Ca. Code Regs. 8 20365,
subdivs. (¢)(2)(B), (c)(2)(Q) The Executive



Secretary dismssed an al l egation that the URWbreached the preel ection
agreenent to have enpl oyees vote one crewat a tine for failure to indicate
how such conduct coul d have affected enpl oyee free choice in the el ection.

Boar d Deci si on

The Board found that the Executive Secretary had properly declined to apply
the per se Mlchemrule herein (Mlchem Inc. (1968) 170 NLRB 362) , and

i nstead focussed on whet her the el ectioneering as al | eged woul d have
interfered wth free choice. The Board found that the Executive Secretary had
reasonabl y concl uded that the shouting of pro-union slogans, the content of
whi ch, where specified, was i nnocuous, woul d not have tended to affect free
choice in the election. The Board affirned the Executive Secretary's order
dismssing the election objections intheir entirety and certified the UAWas
t he excl usi ve bargai ni ng representati ve.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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In the Matter of:

UNI TED FARM WORKERS OF AMERI CA
AFL-C G

STATE G CALIFCRN A
AR GLTURAL LABR RELATIONS  BOARD

ANCERSON M NEYARDS, INC, Case No. 98-RG 3-SAL
Enpl oyer, NOTI CE OF DI SM SSAL
OF ELECTI ON OBJECTI ONS;
and, NOTI CE OF OPPORTUNI TY TO

FI LE. REQUEST FOR REVI EW

Petiti oner

N N e N N N N N N N N N N S N

PLEASE TAKE NOT CE that, pursuant to Galifornia Labor Gode

section 1156. 3(c), the election objections filed by Anderson M neyards,
I nc. (Epl oyer) are hereby dismssed for failure to provide
sufficient declaratory support to establish a prima facie case which,
If true, woul d warrant the setting aside of the election.? The

reasons for the dismssal of each objection are as
fol | ows:

The el ection was conducted on Septenber 21, 1998. The tally of
bal | ots reflects 27 votes for the petitioner, United FarmWrkers of
Arerica, AFL-A O (UAW, and 18 votes for No Lhion. There were no chal | enged
bal | ot s.

2The Enpl oyer recently filed an unfair, |abor practice charge alleging
that, wthin the last 'I six nonths, agents of the URWhave restrai ned and
coerced agricultural enpl oyees of the Enployer. As of the date of this

Qder, the declarations acconpanyi ng the charge identify only

conduct occurring after the el ection. Gonsequently, the processing of the
el ection obj ections may proceed w thout awaiting the outcone of the General
Gounsel ' s investigation of the charge.

(Mann Packi ng Gonpany, Inc. (1989) (15 ALRB No. 11.)

-1-
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In (hjection Nb. 1 it is alleged that UFWrepresentatives
destroyed the conditions necessary for a valid election by refusing to
participate in the pre-election conference and briefing of observers
scheduled for 6:00 to 6:30 am onthe day of the election, and
instead remaining in the enployee parking |ot shouting at enpl oyees
and threateni ng adverse consequences if the Enployer prevailed in the
election. The acconpanying Declarations indicate that WW
representatives did participate in the pre-election conference, therefore
it is unclear whether the allegation is that the conference was inproperly
delayed or that not all of the WW representatives took part as
expected. In any event, it has not been, shown how such behavi or coul d have
af fected enpl oyee free choice in the el ection, or that such conduct affected
the conduct of the election. Wth regard to conpaning and threads in
parking lot at that tine, the declarations reflected no specific contend of
the communi cation and instead sinply state the UFWrepresentatives were
“shouting pro-union slogans.” Wthout specifics of the contents of any
slogans or threats it cannot be concl ude was coercive or threatening. 3

Mbreover, conpaning in or near the polling area.

3 Regul ati on 20365, subdivision (c)(2)(B) requires, in pertinent part,
that "the details of each occurrence and the manner in which it is alleged
to have affected or coul d have affected the outcone of the el ection shall be
set forth wth particularity. (Tit. 8 GCa. Gode Regs., sec. ;i20365,
subdiv. (¢)(2)(B).) This sane regul ation al so provides that "the facts
stated in each declaration shall be wthin the personal know edge of the
declarant.” (lbid.) The only reference to threats in the supporting
decl arations reveals neither the content of the threats nor the identity of
those hearing the threats firsthand or of those allegedly naki ng the
threats.
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settling aside an election. (See, e.g., Whited. Galsry Gowers 3 (1976) 2
ALRB No- 27; 0. P. Mirphy & Sons (1977) 3 ALR3 No. 26.)

(pjections No. 2, No. 4, and No. 6 allege that a Board agent destroyed
the conditions necessary for a valid election by all owng UFWrepresentatives to
engage in the conduct conpl ained of. As the supporting declarations are
insufficient to support a prima facie showng of conduct by UFW
representatives that would warrant the setting aside of the election,

these objections nust al so fail

(bjection No. 3 alleges that, after voting began, UFWorgani zers
refused to | eave the entrance to the polling area and conti nued to shout at
assenbl ed enpl oyees on their way to vote. The declarations indicate that, as
the voting was set to begin, and after managenent and uni on personnel were
instructed to | eave the premses, two UFWorgani zers stopped their vehicle at

the entrance to the polling area and began shouting "viva | a huel ga, si se
puede, " and "vote for the union." At the tine, 20-30 voters were assenbl ed
bet ween two and seven feet away. The declarations al so indicate that the
organi zers then proceeded to the designated parking | ot just outside the

Polling area, where the shouting of slogans conti nued.

The Board will not set aside an el ection due to canpai gning at or near
the polling place on a "per se" basis, but wll instead examne whether the

conduct was so coercive or disruptive as to
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exam ne whet her the conduct was so coercive or disruptive as to interfere
with, free choice in the election to the extant that it mght have affected
the outcone of the election. (Superior

5- Fanni ng Gonpany (1977) 3 ALRB No. 35; Sakata Ranches (1979) 5 ALRB 6' no.
56; Heasant Valley Vegetable Go-op (1982) 8 ALRB No. 82.) The 7 nere
shouting of pro-UFW slogans as alleged in (bjection No. 3 does not
constitute coercive or disruptive conduct that would affect free

choi ce.

(bjection No. 5, in addition to repeating the allegations

of the shouting of slogans at the entrance to the voting area di scussed
above, alleges that UFWorgani zers breached a pre-el ection agreenent to
have enployees vote one crew at a tine and instead told all enpl oyees

to come in and vote at the same tine.* This objection is dismssed for

failure to indicate how such conduct could have affected enpl oyee free
choice in the election. Wile the Board wll carefully scrutinize alleged
violations of election agreenents in order to safeguard agai nst prejudice
to the fairness of the election, the standard utilized is whether the
viol ation affected enpl oyee free choice. (D ATrigo Bros, of Galifornia
(1977) 3 ALRBNo.  37.)

(jections No. 7 and No. 8 sinply assert that the conduct

*added to the previous allegation of shouting of slogans is the
assertion that such | conduct created a chaotic, circus-Ilike atnosphere.
However, the declarations fail to provide | evidence of such an at nosphere
and, thus, fail to neet the specificity requirenents of the Board' s
regul ati ons. (Tit. 8, Ga. (ode Regs., sec. 20365, subdiv. (c)(2)(B).)
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alleged in (hjections No.1 through. No.6 warrants setting aside
the el ection. For the reasons set forth above, these two
obj ections al so nust be di sm ssed.

PLEASE TAKE FURTHER NOTI CE that pursuant to California Gode of
Regul ations, Title 8, section 20393 (a), the Ewl oyer may file a request
for reviewwth the Board wthin five (5) days of date of this order. The
five-day filing period is calculated in accordance wth Galifornia Gode of
Regul ations, Title 8,
section 20170. Accordingly, the request for reviewis due on Qctober

19, 1998.

DATED Qtober 8, 1998

0 Yt Bt

. ANTON O BARBCRA
Executlve Secretary, ALRB




Sate of Gdlifornia
AR ALTURAL LABCR FHATI ONS BOARD
Estado de Galiforni a

CONSEJO DE RELATI ONS DE TRABAJADORES AG COLAS

ANCERSON M NEYARDS, | NC,

| oye
Enpl oy Case Nb. 98- RG 3- SAL
r, and
N TED FARVI VERKERS CF AMER CA AFL- Gaso Num (24 ALRB No. 5)

aqQ Petitioner.

CERTI H CATI ON G- REPRESENTATI VE
CERTI H CAQ ON DEL  REPRESENTANTE

An el ection having been conducted in the above matter under the supervision of the Agricul tural
Labor Relations Board in accordance with the Rules and Regul ations of the Board;, and it appearing
fromthe Tally of Ballots that a collective bargaining representative has been sel ected; and no
petition filed pursuant to Section 1156. 3(c) renai ni ng out st andi ng;

Habi endose conduci do una el eccion en el asunto arriba citado bajo |a supervision del Qonsejo de
Rel aciones de Trabaj adores Agricolas'de acuerdo con las Reglas y Regul aciones del onsejo; Yy
apareciendo por la Quenta de Votos que se ha seleccionado un representante de negoci aci on
colectiva; y que no se ha registrado (archivado) una peticion de acuerdo con |a Seccion 1156. 3(cj
gue queda pendi ent €;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Rel ations Board,
ITIS HERBY (RNMHBDthat a ngjority of the valid bal |l ots have been cast for

De acuerdo con la autoridad establecida en el suscribiente por el Qnsejo de Relaciones de
Trabaj adores Agricolas, por LA PRESENTE SE CERTIH CA que la nayoria de las balotas validas han
si do depositadas en favor de

WN TED FARMWIRERS F AR CA AH-A O

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation is the exclusive representative of all the enployees in the unit set forth bel ow
found to be appropriate for the purposes of collective bargaining in respect to rates of pay,
wages, hours of enpl oynent, or other conditions of enpl oynent.

y que, de acuerdo con la Seccion 1156 del Acto de Rel aci ones de Trabaj adores Agricol as, dicha
organi zaci on de trabajadores es el representante excl usive de todos | os trabajadores en |a

uni dadaquf i npl i cada, y se ha determinado que es apropi ada con el fin de |levar a cabo negoci aci on
col ectiva con respecto al salario, las horas de trabajo, y otras condi ci ones de enpl eo.

Al the agricultural enployees of Anderson Vineyards, Inc. inthe Sate of Gdifornia
WINT:
N DAD
n behal f of

Sgned at Scanentro, Gilifornia AR AQLTWRAL LABCR FELATI O\S BOARD
On the 24thdav of Novenber 1998

— De pane del
F rnado on QONSEJO CE RALAQ ONES CE TRABAJADORES AR AAAS

wo L g A A

JGEEPHA VBNDER  JR, Acting Executive Secretary
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