VWt sonville, Galifornia

STATE G- CALI FORN A
AGRI CULTURAL LABOR RELATI ON BOARD

DUTRA FARMS, Case No. 96- C& 58- SAL
Respondent

and
24 ARB N 1

(April 27, 1998)
N TED FARM WIRKERS

- AMRCA AFL-AQ
Charging Party.

N N N N N N N N N N N

DEOQ S AN AND (REER

n August 26, 1997, Administrative Law Judge (ALJ) Douglas Gall op
I ssued the attached Decision in this matter. Thereafter, Respondent and the
Lhited FarmVWrkers of Anerica, AFL-AQ O (LFWor Whion) each tinely fil ed
exceptions to the ALJ's Decision wth briefs in support of their exceptions
and General (ounsel and the Lhion filed briefs in response to Respondent's
exceptions .

Pursuant to the provisions of Labor Gode section 1146 of the
Agricultural Labor Relations Act (ALRA or Act),! the Agricultural Labor
Rel ations Board (ALRB or Board) has del egated this natter to a three-nenber
panel of the Board.

The Board has considered the record. and the ALJ's recommended
Decision and Oder in light of the exceptions and briefs of the parties and
has deci ded that Respondent has not engaged in any conduct violative of the

Act .

hl ess otherwise indicated, all section references herein are to the
California Labor Code, section 1140 et seq.



Respondent excepts to the ALJ's finding that Manuel Nava and
Ref ugi 0 Rosal es were discrimnatorily laid off fromRespondent's bl ackberry
har vesti ng crew because they concertedly conplained that their rate of pay had
been changed w thout notice. Respondent al so excepts to the ALJ's further
finding that additional crew nenbers were simlarly laid off, for the purpose
of obfuscating the real reason the naned di scrimnatees were termnated. Ve
find nerit in Respondent's contentions.

The pertinent facts briefly summari zed are these. Late in the day
on May 29, 1996, Nava, who had been enpl oyed by Respondent for about one week,
and Refugi o Rosal es, hired three days before, |earned that they were no | onger
earning an hourly wage, but begi nning that norning woul d be pai d according to
the nunber of boxes picked. The two enpl oyees left the field to walk to
Respondent ' s of fice where they net wth Virgilio Yepez, Respondent's ranch
manager, who verified the rate change.? They told Yepez they believed it unfair
of himto have del ayed notifying themof the change and then apprised the
supervisor as to the total nunber of boxes each of themhad managed to pi ck
that day. Yepez agreed that their piece-rate earnings were quite | ow and then

promsed they woul d be paid at the hourly wage rate for

*Yepez told the nen he had instructed the crew forenen to so advi se
enpl oyees early that norning. The ALJ found that only a portion of the crew
had been appri sed of the change.
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that day.?

Immedi ately followng his discussion wth the two crew nenbers,
Yepez proceeded to personal |y survey the bl ackberry field in which they had
been wor ki ng-and concl uded that the crop had been so danaged by unseasonal
rains that it could not sustain the current crew conpl enent of approxi nately
48 enpl oyees. Yepez estinated how nany harvesters shoul d be retai ned in order
to naintain an efficient crew under the circunstances and devi sed a net hod for
sel ecti ng enpl oyees who woul d be laid off. He examned enpl oyee production
records, noting w de variances in individual enployee perfornance and
determned that all enpl oyees who had picked 9 or fewer boxes that day woul d
be termnated. Prior to the start of work the next day, Yepez assenbl ed the
full crew of blackberry harvesters and i npl enented his plan by announcing t he
I medi ate | ayof f of 27 enpl oyees as a necessary reduction, in the current work
force. S nce Nava had pi cked 8 boxes, and Rosal es 4 boxes, they of course

qualified for |ayoff status.

*Bven when earnings are neasured by the piece, enpl oyees are guarant eed
at least the mninumwage. It is not clear, however, whether Nava and Rosal es
were apprised of this legal requirenent or of Respondent's intention to abide
by it. In any event, Nava and Rosal es believed the piece rate was $2. 00 per
box (Yepez testified it actually was $2.50) and, in their mnds, after 9 and
1/2 hours of work, Nava's 8 boxes and Rosal es' 4 boxes translated into only
$16. 00 and $8. 00 respectively. Yepez observed that even the hi ghest producer,
who al so worked 9 and 1/2 hours and picked ,. 15 boxes, -earned a piece-rate
wage of $37.50. However, at the then-prevailing mni numwage of $4.25 per
hour, according to Yepez's estinate, the sane enpl oyee' s earni ngs woul d be
$40.37. He noted that were enpl oyees to be paid that day on a piece-rate
basi s, none of themwoul d have nade enough to -reach the I evel of the mninum
wage and therefore all enpl oyees were "paid on the basis of the hourly rate.

-3
24 ARB No. 1



Yepez testified that sone of the enpl oyees he had rel eased

inmedi ately left the area while a fewwent to the office and were directed to
other of Respondent's operations.* Ghers inplored Yepez for a "second chance"
in the bl ackberry harvest and promsed to strive to inprove their output. n
this basis, Yepez believes he reinstated upwards of 10 or so enpl oyees wthin
an hour of their initial layoff. The record does not discl ose whet her Nava
and Rosal es al so intended to ask for an opportunity to inprove their work
performance. In any event, they testified that Yepez rebuffed their efforts
to speak wth himimedi ately followng the layoff, telling themthere was
nothing to discuss. The ALJ noted that Yepez did not deny the incident as

described by the all eged discrininatees.” Hwever, Yepez deni ed havi ng any

“According to Respondent's secretary, she proposed to several enpl oyees
who cane to the office follow ng the layoffs, including both Nava and Rosal es,
that they consider seeking rehire in the raspberry cremw A |east one
enpl oyee acted on her suggestion and was hired as a raspberry harvester that
same norning. The ALJ noted that while neither Nava nor Rosal es nentioned the
incident intheir initial description of the events of My 30, Nava did
concede upon cross examnation that he had gone to the office, but denied
havi ng spoken with the secretary. The ALJ credited the secretary's testinony
concerning the incident over Nava's denial. The ALJ al so observed that neither
Nava nor Rosal es was recal | ed by General Gounsel to respond to the secretary's
testinoni al account.

Wil e the ALJ acknow edged Respondent's justification for reducing the
size of the crew he neverthel ess reasoned that the econom c hardshi p argunent
was undercut by the al nost inmedi ate rehire of many of the laid off enpl oyees,
I ncl udi ng sone” who had perforned | ess reliably than had the naned
discrimnatees. For exanple, on My 29, the critical date for determning who
woul d be retai ned, Jesus Qorral es had pi cked 7 boxes, his wife, Marria, 6
boxes, Angelina Vidal who, |ike Nava, had pi cked 8 boxes, and two enpl oyees
who, |ike Rosal es, had picked only 4 boxes. Qorrales testified that he, |ike
Nava and Rosal es, had not | earned of the

-4-
24 ARB No. 1



conversation with Nava or Rosales i mediately foll ow ng the |ayoff
announcenent .

It is well settled that, in order to establish a discrimnatory
| ayoff or discharge, General (ounsel nust show that the enpl oyee (s) engaged
in protected activity, that the enpl oyer had know edge of such activity, and
that the enpl oyer took adverse enpl oynent action because of such activity.

Al three el enents nust be established by a preponderance of the evidence.

It is undisputed that General Gounsel has established the first two
elements. Frst, Nava and Rosal es concertedly attenpted to di scuss natters
contenpl ated by section 1152 i nasnuch as they sought a resol ution concerning
the manner in which they woul d be conpensated. Next, they discussed the rate
of pay wth Respondent's ranch nmanager, thereby establishing the requisite
enpl oyer know edge of their protected concerted activity. The final el enent
reqguires a showng that their layoff was the result of their having exercised
their section 1152 rights.

Wre the Board to conclude that Respondent indeed was notivated to
lay themoff because of protected activity, a violation of section 1153(a)
wll be found. Respondent, however, has general |y asserted a busi ness

justification defense for its

change in the nethod of conpensation until late in the day. By contrast,
Franci sco Carbrera did | earn of the change early in the day and was able to
i ncrease his 9-box output of May 28 to 15 boxes on My 29. Qher enpl oyees
who al so had prior notice of the change nore than doubl ed their production.
Wiile early notification to Nava and Rosal es nmay have translated into a
stronger work performance, such failure -of notification" is hot in

itself a violation of the Act.

-5-
24 ARB No. 1



action which, if believed, would serve to obviate an unl awful notive for the
| ayoffs and the Board woul d be conpelled to find that the Act was not
vi ol at ed.
There shoul d be no di spute that Respondent was

economcal ly justified intrimmng the overall size of the crew As the ALJ
found, weather conditions beyond Respondent's control had i ndeed danaged t he
crop, resulting in aless than nornmal harvest, and that the Gonpany actual |y
was |losing noney. It seens clear, therefore, that the situation was one which
justified the Respondent electing to reduce its labor force. hder these cir-
cunstances, we find that Respondent has net its burden of show ng by a
preponder ance of the evidence that it was economcally justified in
effectuating an i medi ate and nass | ayoff of berry harvest enpl oyees.

As di scussed above, neither Nava nor Rosal es qualified for
retenti on under Yepez' objective standard of eval uating enpl oyee perfornance
on the basis of individual production. Thus, their selection for |ayoff
status was based on the fact that they were anong the | east productive of the
berry harvest enpl oyees. In regard to the issue of those enpl oyees rehired,
the record is clear that all enpl oyees who requested to be rehired and
promsed to work hard were rehired by Yepez. The record does not discuss the
ci rcunst ances surrounding Nava' s attenpt to speak to Yepez. Vés Nava going to
ask for his job back? Ws Nava going to promse to work harder? If Nava
promsed to work harder, woul d Yepez have rehired himas he did the other 10

enpl oyees. W don't know Had
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this matter been further explained in the record, Respondent's proffering of
evi dence of a valid economc reason for its enpl oynent decisions nay not have
been sufficient.

In light of our finding, based on credible record evidence, that
Respondent was justified inits resolve to scal e down the bl ackberry harvest
crewat the tine naterial herein, the Board can reasonably concl ude that the

| ayoffs were not unl awful .°

RORR
Pursuant to Labor (Gode section 1160.3, and in accordance wth the
opinion set forth above, the Agricultural Labor Relations Board finds no

violation of the Act, either as alleged in the

°A though not alleged in the conplaint, but on the basis of fully
litigated facts, the ALJ found that Respondent had di scri mnated agai nst the
25 enpl oyees who simlarly were laid off at the sane tinme as the naned
discrimnatees. He reasoned that the additional |ayoffs were inplenented in
order to conceal the real, and thus unlawful, reason for the di scharge of the
enpl oyees who had openly engaged in concerted activity. Having found no
violation of the Act as to the naned di scrimnatees, we |likew se find no
violation wth regard to the remai ni ng enpl oyees.
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conpl aint or found by the ALJ.’
DATED  April 27, 1998

MCHAE. B STGKER Chai r nan

| VONNE RAMCS R CHARDSON  Menber

QRACE TRUWJI LLO DAN B, Menber

'A11 decisions of the ALRB, in their entirety, are issued as precedent
for future cases. (Qv. (obde 11425. 60)

24 ARB Nb. 1 - 8-



CASE SUMVARY

Dutra Farns 24 ARB \b. 1
(U Case Nb. 96- (& 58- SAL

Admini strative Law Judge Deci sion

The Administrative Law Judge (ALJ) found, as alleged, that Dutra Farns had
discrimnatorily laid off two bl ackberry harvest enpl oyees because they had
engaged in protected concerted activity by protesting the change in their rate
of pay froma piece-rate to an hourly basis without notice. He al so found,
however, that Respondent had unlawfully laid off additional enployees for the
purpose of concealing its true notive for the layoff of the two naned

di scri m nat ees.

Boar d Deci si on

The Agricultural Labor Relations Board (ALRB or Board) found, as had the ALJ,
that unseasonal rains had damaged the bl ackberry crop to such an extent that
it was reasonable for Dutra Farns to reduce the size of the harvest crew at
the tine naterial herein. Oh that basis, the Board found that there was

i nsufficient evidence to showthat the named di scri mnatees, or any ot her
enpl oyees, were laid off for reasons proscribed by the Act and, accordingly,
concl uded that Respondent had not engaged in any viol ations of the

Agricul tural Labor Relations Act.

* * *

This Case Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB
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DOUAAS GALLAP. A hearing in this natter was conducted before ne on June
9 and 10, 1997, at Salinas, Galifornia. The case arises fromcharges filed by
Lhited FarmVerkers of Arerica, AFL-A O (hereinafter Charging Party or Uhion)
alleging that Dutra Farns (hereinafter Respondent) viol ated sections 1153( a)
and (c) of the Agricultural Labor Relations Act (hereinafter Act ) by
di schargi ng Manuel Nava and Refugio Rosales, in retaliation for their Union
and protected concerted activities. The General (Gounsel of the Agricultural
Labor Relations Board (ALRB or Board) issued a conplaint alleging these
violations. Respondent filed, an answer denyi ng the conmssion of unfair
| abor practices. The Charging Party has intervened i n the proceedi ngs.

Lpon the entire record, including ny observations of the
w tnesses,” and after careful consideration, of the briefs filed by
the parties, and the argunents nade at the hearing, .1 nake the fol |l ow ng
findings of fact and concl usions of |aw

H ND NGS GF FACT

1. Jurisdiction

The charge was filed wth the Board and served on Respondent on June 14,
1996.* Respondent produces two varieties of blackberries and al so produces
raspberries on various fields in 'the Vdtsonville, Galifornia area, and i s an
agricultural enployer wthin the neani ng of 81140.4(c) of the Act. Respondent

admts that its ower, Janes Dutra, and nanager, Mirgilio Yepez were at

IN| dates hereinafter refer to 1996 unl ess ot herw se i ndi cat ed.



all naterial tines supervisors as defined in §1140.4 (j), and that Nava and
Rosal es, while enpl oyed by Respondent, were agricultural enpl oyees.
Respondent further admts that the Union is a statutory | abor organization.

2 . The Prima Facie Case

Respondent began hiring enpl oyees to harvest Qlalie blackberries in the
first or second week of May 1996. Nava worked as a bl ackberry picker for a
week, and infornmed Rosal es, a nei ghbor, about the work. Rosales applied and
was hired, working for three days. As of May 29, there were at |east 43
harvesters on their crew? The crews foreman (or puncher) was' Quadal upe
Barbosa, and one of -the row checkers was Bartolo Soto. Yepez was
their superior, but his responsibilities extended to Respondent's
ot her operations, which required himto travel to various | ocati ons.

The Lhion filed a Notice of Intent to Take Access and a Notice of Intent
to Ggani ze shortly before Nava was hired. In his testinony, Yepez admtted he
was aware, as of Miy, that these actions had been taken. Yepez has actively
and openly opposed the Lhion, but contends that as of My, he knewlittle
about it, arid had not yet forned any opinions. In his testinony, Yepez was
unduly reluctant to admt his anti-Union sentinents, regardl ess of the tine

r ef er ence.

“Apoarently, sonme enpl oyees on the crew did not work on My 29.



Nava testified that: on his first day of work (prior to Rosales' hire) ,
two Uhi on organi zers took access, and he spoke wth themin the parking area,
near Respondent's office. Beyond the proximty of the office, Nava provided
no i nformati on show ng that any of Respondent's agents were aware of this
conversation. Nava and Rosal es testified that on My 30, one or two Uhion
organi zers took access before work in the sane area. This tine, Yepez was
standi ng outside the office, speaking wth other enpl oyees. According to
Nava, Yepez was very close to them and was watching. Rosal es, however,
pl aced Yepez at |east 50 feet away, and did not contend he | ooked at them

Nava testified that during his neeting wth the Uhion representative (S)
on May 30, he was offered, and accepted a Lhion button. Nava did not,
however, claimthat he wore the button. Nava and Rosal es testified that during
the neeting, they signed a letter identifying themas enpl oyee organi zers. No
evi dence was presented show ng when, if ever, the letter was delivered to
Respondent. For his part, Yepez did not specifically deny having observed any
of these activities, or having been inforned of them although, as wll be
di scussed nore fully bel ow he contends he nade the decision to termnate the
wor kers' enpl oynent prior to May 30.

In further support of the prima facie case, Nava testified that he was
harassed and inti mdated by Yepez and other anti-Uhion activists at a Lhion
rally which took pl ace on Septenber 16, 1996. After listening to Nava' s and

Yepez' s accounts of the



incident, and view ng a videotape of a portion thereof, it is found that Nava
and other Uhion supporters initiated the conflict, and that Nava substantially
exaggerated the extent of the purported harassnent.

Prior to May 29, enpl oyees on the bl ackberry harvest crew were paid the
m ni numwage on an hourly basis, because not enough fruit had devel oped to
justify a piece, rate. Yepez testified he directed Barbosa and Soto, on the
norning of May 29, to informthe crewthat a piece rate woul d now be pai d, and
enpl oyee wtness, Francisco Castillo Cabrera, testified he was so i nforned on
that norning. Nava, Rosal es and crew nenber, Jesus Corrales, testified that
they did not learn of the change to piece rate until the 3: 00 p.m break, when
Soto told themabout the change. Thus, what appears to have taken place is
that sone of the crew nenbers were inforned of the change in the norning, but
others were not.

Nava and Rosal es were upset about the delay in being inforned of the
change, and asked Barbosa if, in fact, they were 'now being paid a piece rate.
Barbosa was less than definite in his response, so the enpl oyees told hi mthey
were going to the office to discuss the matter wth Yepez, which Barbosa did
not protest. Nava contended he invited other enpl oyees to acconpany them but
Rosal es and the ot her enpl oyee w tnesses did not corroborate Nava on this
poi nt .

Wien Nava and Rosal es first arrived at the office, Yepez was not

present, so they spoke wth the secretary, Esther Garcia



Yepez Robles (Garcia), who is Yepez's sister. Grcia had not been informed of
the change to piece rate, so she could not give a definite response to their
inquiry. Rosales acknow edged, however, that Garcia told themthat even wth
apiecerate in effect, if enployees did not pick enough berries, Respondent
woul d nake sure they woul d "nake their day, " which he understood neant they
woul d be paid at | east the mninumwage. Several wtnesses testified that
Respondent conplies with this requirenent.?

Yepez arrived at the office, and Nava (who did all, or virtually all
of the talking in these incidents wth Rosal es) again asked if the wage
basi s had been changed. Yepez said they were now bei ng paid by 'the box
pi cked. Nava and Rosal es testified that Nava stated the piece rate woul d
be $2.00 per box, and Yepez confirned this, which is unlikely, since Yepez
was corroborated by other witnesses in his contention that Respondent had
been paying a piece rate of $2.50 per box. Nava contended that if they
were to be paid only at $2.00 a box, they would be earning too little
noney. Yepez purportedly stated that if they stopped nmaki ng so nuch noi se,
he woul d pay themon an hourly basis, to which Nava replied that Respondent
shoul d pay the whol e crewthat way. According to Nava, but not Rosal es,
this pronpted a "nocking” | ook fromYepez. Nava asked if they shoul d

return to work, and Yepez "told themit was quitting tine. Nava then asked

3see Industrial Wl fare Conmission Qder No. 14-80.
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if they still had their jobs for the next: day. Yepez said they did, and
asked why Nava was assuming he had lost his job.

Yepez testified that when Nava told hi mthe enpl oyees had not been
informed of the change to piece rate, he told Nava and Rosal es he had gi ven
the order that norning, a contention confirned by Rosal es, but not Nava.

Yepez agreed that Nava protested the change, and that he told Nava he woul d
renedy the problem but denied stating that if they kept quiet, he woul d pay
themby the hour. Yepez did not recall Nava asking if he still had a job.
Garcia, who was present during the conversation between Yepez and Nava, did
not testify concerning the contents thereof.

As noted above, one or two Lhion representatives took access prior to the
commencenent of work on May 30. Wien the crew nenbers arrived at the field,
Barbosa told themhe had been instructed to have them wait until Yepez
arrived, because he wanted to speak with them Yepez appeared shortly
thereafter, carrying enpl oyee tine cards. According to Nava and Rosal es, the
first thing Yepez said was that because of one person who opened his nouth, he
was going to lose a | ot of noney, since he could not afford to sell a box (of
bl ackberries) for $50.00 to $60.00. Jesus Corral es (called by General
Qounsel ), however, gave a slightly, but significantly different, account of

what Yepez said. Hs recollection was Yepez said that because of sone peopl e,

he woul d | ose noney. (orrales recall ed Yepez expl ai ning that sone of the

enpl oyees had only picked two or three boxes the
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day before, and that the conpany coul d not sell boxes at $50.00 or $60.00 to
pay them Yepez admtted he nentioned that sone enpl oyees were unhappy about
what had taken place the day before (presurmably due to the change fromhourly
wages to piece rate), but denied he singl ed out anyone for causing himto take
action.*

The w tnesses agree Yepez told the crew only those who had pi cked at
| east ni ne boxes of bl ackberries the day before woul d be retai ned, and that
Nava and Rosal es had pi cked ei ght and four boxes, respectively, on May 29. In
their testinony, neither Nava, nor Rosales, stated that Yepez gave any reason
for the layoffs other than one person (presunmably Nava) havi ng opened his
nout h, causing Yepez to | ose noney. As noted above, Corrales testified that
Yepez stated sone enpl oyees were only picking a few boxes, and Rosal es
defended his | ow production on the basis that the fruit was rotten. Yepez
testified he explained to the crewthat there were too many enpl oyees for the
anount of fruit available to be picked, and it appeared the future avail abl e
work woul d not be what Respondent had expected. Because of this, only the
nost productive harvesters woul d be kept. The enpl oyees were then inforned

who woul d be retai ned, Nava and Rosal es not bei ng anong t hem?®

‘Ot her witnesses attenpted to rel ate what Yepez said on My 30; however,
their recall was so weak that no reliance can be placed on such testinony.

There was a conflict in the wtnesses' testinony-as to whether Yepez or
Barbosa identified the enpl oyees, whether they were identified by nane or
enpl oyee nunber, and whet her t hose
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Respondent ' s records show that 11 of the laid off enpl oyees were rehired
by Respondent to the bl ackberry or raspberry crewon My 30.° Qne or two
enpl oyees were subsequently rehired to pick bl ackberries or raspberries. The
evi dence al so shows, however, that Yepez did not invite any of these enpl oyees
toreturn, and they were permtted to do so only after approachi ng him asking
for a chance to inprove their production.

Nava and Rosal es testified that after they were inforned of their
| ayof fs, Nava approached Yepez and asked to speak wth him Yepez purported y
responded he wanted nothing to do wth Nava. Yepez testified that Nava and
Rosal es never asked to be rehired, but did not specifically deny having
refused to speak with Nava.’

Garcia testified that on the norning of the |ayoffs, some of the

| ai d of f enployees returned to the office and, Nava in particul ar, becane

hi ghl y abusi ve to her when she coul d not

identified were the ones to be retained or laid off. The nost noteworthy
aspect of this is that Nava, and at least initially Rosal es gave the sane
account of how the | ayoffs were announced, and were contradicted by all of the
other w tnesses who testified on the subject.

®See Respondent's Exhibits 2 and 3.

‘Garcia testified that Respondent's policy is to contact enpl oyees who
are laid off, once work becones available. There is no evidence, however,
that any of the enpl oyees laid off on May 30 were contacted for rehire. |If
anything, it appears Respondent had over-hired for the harvest. At the
concl usi on of the hearing, the undersigned asked if General Counsel was
contending that the failure to rehire Nava or Rosal es constituted a discrete
unfair |abor practice. The Assistant General (ounsel responded this was not
the case, and the purported refusal to speak wth Nava was introduced as
evi dence to show unl awful aninus in the | ayoffs.



conply wth his demand, to be paid, and to enpl oyee Fileberto Gosta, who had
sold themtheir picking buckets. This nearly provoked an. altercation when
two enpl oyees cane to her assistance. Garcia, who had not, been previously
advi sed of the |ayoffs, suggested to the enpl oyees, including Nava and
Rosal es, that they ask to be put on the raspberry crew Grcia was
corroborated on this point by enpl oyee Angelina Midal, who took up her
suggestion and was rehired for that crew On direct examnation, Nava and
Rosal es did not nention this incident in their accounts of what took place on
May 30. n cross-examnation, Nava deni ed havi ng denanded his final paycheck
or havi ng spoken to Garcia on My 30, and only admtted he had spoken to
(osta, giving no details. General Gounsel did not recall Nava or Rosales to
testify after Garcia nmade these allegations. Garcia appeared to be a truthful
w tness, and her testinony regarding this incident is credited over Nava' s
deni al . ®

Nava, who has since becone a pai d enpl oyee of the Charging Party, and
Rosal es returned to Respondent's fields' at noon on May 30 with two Ui on
representati ves who were taking access. Yepez testified he becane aware of
their presence when he was cal | ed by Barbosa, who told themthat, contrary to
instructions, a representative had driven his vehicle into the fields, kicking

up potentially di sease-bearing dust onto the fruit and bl ocki ng the

®Nava' s credibility wll be discussed nore fully later inthis
Deci si on.
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egress of a fruit truck. Nava testified he was preserve to see about
regaining his job, arid to serve the Lhion's charge in this case. Wiile the
charge is dated May 30, it was not served until June 14, and Nava di d not
expl ain how any attenpt was nade to serve Respondent on May 30. . Nava and
Rosal es al so failed to show where any request was nade, at that tine, for
their reinstatenent. It is, however, agreed that Yepez questioned the
presence of Nava and Rosal es, and denanded they | eave. Wen one of the
organi zers nade up Lhion identification tags for Nava and Rosal es, Yepez
dropped hi s demand and | eft the area.®

3. Respondent's Defense

It is undisputed that Nava and Rosal es were but two of 27 enpl oyees laid
off on My 30. Three other enpl oyees who, |ike Nava, had pi cked ei ght boxes
on My 29 were also laid off. As. noted above, however, 11 of these enpl oyees
were rehired on that sane date, including two, who |ike Rosal es, had pi cked
only four boxes on My 29.

Yepez testified, and other wtnesses, including Rosal es,” acknow edged
that unexpected rain had spoiled a substantial anount of the fruit, thus
| owering production. It is also clear that sone enpl oyees were picking far
fewer boxes of bl ackberries than others, and the credibl e testinony
establ i shes that Yepez at | east expressed this as a concern on May 30. In

this regard, General Qounsel's wtness, Corral es, corroborated Yepez's

*Nava and Rosal es separately returned on | ater dates to obtain their
paychecks. n those occasi ons, neither asked to be rehired, and no offer of
enpl oynent was nade.
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testinony, and contended that sone of the harvesters were | oafing, because
they were being paid on an hourly basis. Neverthel ess, the crew s production
on May 29 was substantially higher than it had been on the previous four days.
Yepez, who inspected the enpl oyees' production reports, woul d presunmabl y have
been aware of this and, in fact, did not deny such know edge. Even so,
Respondent denonstrated that as of May 29, it was still losing noney wth 48
crew nenbers.

Wien call ed as an adverse witness, Yepez testified that representatives
of the Charging Party took access to the fields on May 29, to see why there
was not enough fruit to pick. During this visit, Yepez purported y observed
that not only had nuch of the ripe fruit been spoiled, but a substantial
anount of the devel oping fruit was damaged to the point where he realized
production for the entire harvest woul d be seriously inpacted. Therefore,
according to Yepez, on the evening of My 29, he decided to reduce the crewto
the level he felt woul d have enough nenbers to be profitable for both the
remai ni ng crew nenbers and Respondent. In his determnation, this neant
| ayi ng off any crew nenber who pi cked | ess than ni ne boxes of bl ackberries on
May 29.

ANALYS S AND GONCLUSI ONS CF LAW

Section 1152 of the Act grants agricultural enpl oyees the right to form
join or assist |abor organi zations, and to engage in other protected concerted
activity related to their enpl oynent concerns. Section 1153 (c) nakes it an
unfair labor practice for an enpl oyer to discrimnate agai nst enpl oyees in

order to
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di scourage or encourage uni on nenbership, or to engage in protected concerted
activities. Retaliation by an agricultural enpl oyer, because enpl oyees have
engaged in union or other protected concerted activities al so constitutes
interference, restraint and coercion wth the rights set forth in 81152, in
viol ation of §1153(a).

In order to establish a prima facie case of unlawf ul discrimnation, the
General ounsel nust prove: (1) that the enpl oyee engaged in protected
activity; (2) that the enpl oyer had know edge of the activity; and (3) that a
notive for the adverse action taken by the enpl oyer was the protected

activity. Lawence Scarrone (1981) 7 ALRB No. 13. DOrect or circunstanti al

evi dence nay establish the unlawful notive. drcunstantial evidence includes
evi dence of ani nus toward enpl oyees who engage in protected activities,

departures fromestablished policies or procedures, disparate treatnent, the
timng of the adverse action and shifting, inconsistent or fal se explanati ons

given for taking such action. Mranda MishroomFarm Inc., et al. (1980) 6

ALRB No. 22.

(hce the General Gounsel has established a prina faci e case of unl awf ul
discrimnation, the burden shifts to the enpl oyer to rebut the charge.
Respondent nust preponderant|y show that the adverse action woul d have been

taken, even in the absence of the protected activity. Bruce Church, Inc.

(1990) 16 ALRB Nb. 3.
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AQearly, there are flans in General Qounsel's prina faci e case.
Respondent does not di spute that Nava and Rosal es were engaged i n protected
concerted activity when they protested the change to piece rate, and that,
through Yepez, it was aware of their conduct. |nasnuch as Nava and Rosal es
were laid off on the day followng the protest, the timng suggests a
discrimnatory notive. The timng of the adverse action, proxinmate to the
protected activity, initself, however, does not establish a prinma facie case.
Sone additional evidence of aninus is required. Mnrovia Nursery GConpany

(1983) 9 ALRB No. 15; Mbnrovia Nursery Gonpany (1983) 9 ALRB Nb. 5.

The portrayal of Yepez by Nava and Rosal es, as having tried to bribe
theminto silence, apparently so he could pay the rest of the crewat a sub-
mninumpi ece rate," is rather illogical, unless several of Respondent's
W t nesses were |ying when they stated Respondent conplies with its obligation
to pay the mninumwage. Nava' s testinony, concerning Yepez's "nocki ng" | ook
when he tol d Yepez the entire crew should continue to be paid hourly, was not
corroborated by Rosal es, and even if accepted, is subject to different
interpretations. Furthernore, Nava at | east had the tendency to slant and
distort the facts, and to conceal those which mght place himin a poor |ight.
Thus, he was anything but a wholly reliable wtness. Rosales, at tines,
appeared to be parroting Nava' s version of the events, right or wong, to the
best of his ability, although when pressed, he was nore likely to admt

di sadvant ageous facts.
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(n the other hand, Respondent failed to have Garcia corroborate Yepez's
version of what he said, which mght permt the inference that had she
testified on the subject, Garcia woul d have corroborated Nava and Rosal es. *°
Furthernore, if for no other reason than his evasive testinony regarding his
anti-Union sentinents, Yepez cannot be considered a candid w tness.

General (ounsel ' s key evi dence regarding ani nus, Yepez's all eged May 30
statenent, that soneone (Nava) had opened his nouth and cost hi mnoney, is
very suspect. Aside fromthe |ack of evidence that Yepez had any personal
financial interest in what enpl oyees were paid, and the evi dence present ed
showi ng that irrespective of what paynent systemwas used, enpl oyees at | east
earned the mni numwage, Gorrales contradicted the testi nony of Nava and
Rosal es, testifying that Yepez conpl ai ned about enpl oyees who had only pi cked
a few boxes of blackberries. Thus, while Yepez admttedly nentioned t hat
enpl oyees were unhappy about the change to piece rate wages, it is at best
guesti onabl e whet her he singled out Nava' s conduct for comment.

General ounsel contends that Yepez's hostile refusal to speak with Nava
and Rosal es can only be attributed to his aninus toward their protected
activity, and constitutes disparate treatnent, because he spoke wth other

enpl oyees, and apparent|y

YBvi dence Code §413. Rchard A Qass Conpany, Inc., et al. (1988) 14
ALR3 Nbo. 11, at pages 14-15; cf. The Garin Gonpany (1985) 11 ALRB No. 18.
A though not established as a supervisor, Garcia is Yepez's sister and in a
position of sone responsibility. As such, she coul d be considered a w tness
under Respondent's control .
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reinstated all who asked. A though Nava's and Rosal es' credibility has been
establ i shed as questionabl e, Yepez's failure to specifically deny this conduct
could permt the inference that had he testified on the subject, he woul d have
admtted it. "

General ounsel contended at the hearing, but not in his brief, that
Yepez' s conduct during the noon access period on My 30, and during the Union
rally on Septenber 16 establishes Respondent's ani nus. The evi dence, however,
shows that Yepez was al ready upset by the Lhion's conduct in driving a vehicle
onto the field on My 30, and he was entitled to assurances that Nava and
Rosal es were present as Uhion access-takers. As found above, Nava exagger at ed
and distorted the nature of the confrontation on Septenber 16, and Yepez's
actual conduct on that date, remote fromthe layoffs, adds little, if
anything, to the prinma faci e case.

BEven resolving all of the questionable issues in Respondent's favor,
however, this was a highly precipitous, hastily executed action, which al ong
wWthits proximty to the piece rate protest, establishes a prina facie case.
Not only did the |ayoffs take place at the begi nning of the workday, wth no

expl anation as to why the enpl oyees coul d not have at | east

USee footnote 8, above. Al so see Antenna Departrent st (1983) 266 NLR3
909, at page 912 [113 LRRM 1075] ; People v. Saddler (1979) 24 Cal.3d 671 [ 156
CGal . Rotr. 871]; Neumann v. Bishop (1976) 59 C A 3d 451, at page 480 [ 130
Cal . Rotr. 786].
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conpl eted the day, * but Garcia and Respondent's of fi ce nanager were not even
inforned of the intended action, and no final paychecks were prepared, as
Respondent, no doubt, knew was required. Even accepting that production-
rel ated probl ens -existed, the nanner in which these | ayoffs was executed
further establishes a discrimnatory noti ve.

S nce the evidence establishes a prina facie case for the | ayoffs of
Nava and Rosal es, the question arises as to whether a prina facie case has
been established that the |ayoffs of the other 25 enpl oyees was simlarly
unl awful . I ndeed, both General Gounsel and the Lhion, in their briefs, attack
Respondent ' s stated reasons for all of the layoffs, and do not argue that Nava
and Rosal es were unlawful Iy included in an otherw se | awful economc |ayoff.
In this regard, the Lhion specifically contends that the layoffs of
the other enpl oyees were notivated by a desire to nask the discrimnation
agai nst Nava and Rosal es. Certainly, there is case precedent
establishing the unlawful nature of such layoffs. Leather GCenter, Inc.
(1992) 308 NLRB 16 [142 LRRM 1093]; Eddyl eon Chocol ate Conpany, Inc. (1991)
301 NLRB 887 [136 LRRVI 1293].

S nce the renai ning enpl oyees are not alleged in the conpl aint as
havi ng been unlawful ly laid off, it nust be determned whet her
consideration of this issue is appropriate. Both the ALR3 and the Nati onal

Labor Rel ati ons Board have

2By sendi ng the enpl oyees hone, Respondent nay wel | have been obli gat ed
to pay each of themfour hours of reporting tine pay. Industrial V¢l fare
GComm ssion O der No. 14-80.
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i ncl uded unal | eged di scri mnatees where the issues involved in the adverse
actions taken agai nst themare closely related to those rai sed by the
conplaint, and were fully litigated at the hearing. Scheid M neyards and
Managenent Conpany, Inc. (1995) 21 ALRB No. 10, at pages 8-10; Hanki ns Lunber
Gonpany, Inc. (1995) 316 NLR3 837 [150 LRRM 1298] ; Denhol ne & Mohr, Inc.
(1988) 292 NLRB 61 [131 LRRV 1129].

A though General (ounsel did not allege the |ayoffs of the other 25
enpl oyees as unlawful , they took place contenporaneously wth, and were
purportedl y caused by the sane considerations as the |ayoffs of Nava and
Rosal es. Respondent's economc defense was fully litigated at the hearing,
and applied equally to all of the layoffs. Accordingly, the issue of these
other layoffs will be entertai ned.

As noted above, the |ayoffs took place in close proximty to the
protected activity of Nava and Rosal es, and were highly precipitous in nature.
Wil e the layoffs of 25 enpl oyees to mask the discrimnation agai nst two
appears extrene, at first blush, the al nost i nmedi ate rei nstatenent of nany of
t hese enpl oyees | ends credence to the discrimnatory notive behind their
initial layoffs. Accordingly, it is concluded that the evi dence establishes a
prina facie case wth respect to these 25 enpl oyees.

The prinma facie case regarding anti-Uhion discrimnation is nore
tenuous, since the evidence regardi ng Respondent' s know edge of the Uhion

activities, and aninmus is weak. As di scussed above,
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there is little evidence that Respondent was aware Nava had net w th Union
organi zers on his first workday. Nava' s testinony, that Yepez was watchi ng
while he and Rosal es net wth the Uhion representative (s) on May 30, was not
corroborated by Rosal es, and the evidence fails to directly establish that
Nava was wearing a Uhion button, or that the enpl oyee organi zing conmttee
letter was known to Respondent prior to the layoffs. Neverthel ess, given the
inplications of this evidence, if Yepez was unaware of these enpl oyees' Uhion
activity, he shoul d have specifically denied such know edge, and the failure
to do so could permt the taking of an adverse i nference.

Mre fundanental |y, assumng Yepez knew that Nava and Rosal es engaged in
Lhion activities on the norning of My 30, it woul d have to be shown that he
decided to lay themoff thereafter for such know edge to be of any rel evance.
This would require discrediting Yepez's testinony, that he nade the |ayoff
deci sions on the evening of My 29, which is' corroborated by the ti mng of
Yepez' s notification to the enpl oyees of their layoffs. Thus, if Yepez had
decided to lay off Nava and Rosal es because they net wth the Union
representative(s), this would have required rather hasty action, because he
net wth the enpl oyees, tinme cards in hand, very shortly thereafter, prepared
to nane those who had satisfied the nine-box requirenent.

Wth respect to aninus, General Gounsel does not allege that Yepez nade
any comments linking the layoffs to any Union activity. Yepez's general anti-

Lhion statenents, irrespective of
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when they were nade, are considered protected free speech, and in the absence
of threats, promses or ocher coercive inplications, cannot establish

causation. Mnrovia Nursery Conpany (1983) 9 ALRB Nb. 15 .

Based on the foregoing, it is concluded that the evidence fails to
preponderant|y establish that the | ayoffs were notivated by anti-Union
considerations, in violation of 81153 (c), and said allegation wll be
di sm ssed.

A though the evidence fails to establish a prima faci e case of anti-Uhion
discrimnation, Respondent is still required to rebut the prina facie case of
retaliation against the crew based on the piece rate protest. Respondent has
establ ished that the availability of work was reduced due to unexpected
adverse weather, that ultinately its Qlalie blackberry crop was reduced by
50% that certain enpl oyees were producing far fewer bl ackberries than others
and that it was | osing noney by keeping all of the crew nenbers enpl oyed.
Uhder these circunstances, it cannot be said that the potential for layoffs
did not exist.

h the other hand, the timng of the layoffs, at least, "is still highly
suspect. As noted above, Respondent's records showthat the action took place
follow ng a significant increase in production on My 29. The econom c
har dshi p argunent is undercut by the al nost i medi ate rehire of many of the
laid off enpl oyees. Indeed, the evidence fails to showthat any enpl oyee
requesting rehire was denied that request, either to harvest bl ackberries or

raspberries, including tw enpl oyees who had harvested only four
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boxes on May 29. Yepez's testinony, concerning the alleged field inspection
by Unhion representatives, and his purported di scoveries on My 29 was vague
and uncorroborated al though, as-noted above, the sequence of events does
suggest that the | ayoff decision was nade on that date.

Thus, although Respondent’'s econom c defense cannot be considered a
conpl ete fabrication, the nore conpelling evidence shows that at the | east,
the enpl oyees' |ayoffs were accel erated by the protected concerted activity of
Nava and Rosales. In this regard, the evidence fails to establish why, if not
for Respondent’'s aninus toward the protest, Yepez chose Miy 30 to suddenly |ay
off the crewnenbers. It is established that the accel eration of an ot herw se
| awful |ayoff, based on prohibited considerations, initself, is unlawul.
Eddyl eon Chocol ate Gonpany. Inc. (1991) 301 NLRB 887-[136 LRRM 1298]; Ger awan
Ranches, et al. (1992) 18 ARB No. 5. This leads to the conclusion that the
| ayof fs of May 30, 199S viol ated Section 1353(a) of the Act.

REMEDY

Havi ng found that Respondent viol ated 81153 (a) of the Act by laying off

the 27 Qlalie bl ackberry harvesters on May 30, 1996, | shall recomrend t hat
It cease and desist therefrom and take affirnative action designed to
effectuate the policies of the Act. In fashioning the affirmative relief
delineated in the followng Oder, | have taken into account the entire record

of these proceedi ngs, the character of the violations found, the
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nature of Respondent’'s operations, and the conditions anong farmworkers and
inthe agricultural industry at large, as set forth in Tex-CGa Land

Managenent, Inc. (1977) 3 ALRB No. 14.

The affirnative action shall include reinstatenment and backpay. As noted
herein, it nay be that sone of the crew nenbers woul d have been laid off prior
tothe end of the AQlalie blackberry harvest, even in the absence of
Respondent ' s unl awful conduct. The dates of such layoffs woul d be uncertain,
affected by such factors as overall availability of work, the work perfornmance
of the enpl oyees after May 29 and enpl oyee turnover based on causes unrel at ed
to those found unl anful herein. Thus, with respect to any individual
enpl oyee, it is inpossible to determne whether he or she woul d have been laid
off prior to the end of the" Qlalie blackberry harvest. It is not the
enpl oyees' burden to be penalized for such uncertainty, but Respondent's,
since it created the uncertainty by engaging in the conduct giving rise
thereto. Accordingly, backpay will be ordered for all of the laid off
enpl oyees through the concl usion of the 1996 Al alie bl ackberry harvest.
Gonversely, it will not be presuned that the enpl oyees woul d have been
retained to harvest other crops, and the backpay period wll termnate as of
the end of that harvest.

h the basis of the entire record, the findings of fact and concl usi ons
of law and pursuant to section 1160.3 of the Act, | hereby issue the

fol | ow ng recomended:
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CRER
Pursuant to Labor Gode 811S0. 3, Respondent Dutra Farns, its
officers, agents, .labor contractors, successors and assigns
shal | :
1. Cease and desist from

(a) Laying off or otherw se retaliating against any agricul tural
enpl oyee with regard to hire or tenure of enpl oynent, or any term of
enpl oynent, because the enpl oyee has engaged in concerted activity protected
under 81152 of the Act.

(b) Inany like or related manner interfering wth, restraining or
coercing any agricultural enpl oyee in the exercise of the rights guaranteed by
section 1152 of the Act.

2. Take the followng affirnmati ve acti ons whi ch are deened necessary to
effectuate the policies of the Act:

(a) To the extent that it has., not already done so, rescind the
| ayoffs of the Qlalie blackberry harvest enpl oyees on May 30, 1996, and of fer
those enpl oyees imediate and full reinstatenent to their forner positions of
enpl oynent, or if their positions no | onger exist, to substantially equival ent
positions wthout prejudice to their seniority and other rights and privil eges
of enpl oynent.

(b) NMake whol e the enpl oyees who were laid off fromthe Qlalie
bl ackberry harvest crew on My 30, 1996 for all wages or economc | osses they
suffered as the result of their unlawful layoffs, through the concl usion of

the 1996 Al alie blackberry harvest. The award shall reflect any wage

i ncrease, including an
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I ncrease based, on average pi ece race earnings, increase in hours or bonus
gi ven by Respondent since the unlawful |ayoffs. The award shall al so include
interest to be determined in the nanner set forth in EW Mrritt Farns(1988)

14 ALR3 Nb. 5.

(c) Preserve and, upon request, nake available to the-Board or its
agents for examnation and copying, all records relevant to a determnation of
t he backpay and/ or nake whol e anounts due those enpl oyees under the terns of
the renedial order as determned by the Regional Drector.

(d) UWon request of the Regional Drector, sign the attached Notice
to Enpl oyees enbodyi ng the renedi es ordered. After its translations by a Board
agent into all appropriate | anguages, as determned by the Regional D rector,
Respondent shal | reproduce sufficient copies of the Notice in each | anguage
for all purposes set forth in the renedial order.

(e) Ml copies of the Notice, in all appropriate |anguages,

w thin 30 days after the issuance of a final renedial order, to all
agricultural enpl oyees enpl oyed by Respondent at any tine fromNMy 30, 1996,
until the date of the mailing of the notice.

(f) Post copies of the Notice, in all appropriate |anguages, in
conspi cuous pl aces on Respondent's property for 60 days, the period(s) and
pl ace(s) of the posting to be determned by the Regional ODrector, and
exerci se due care to replace any Notice which may be altered, defaced, covered

or renoved.
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(g) Arange for a Board agent to distribute and read the Notice in
all appropriate languages to all of its agricultural enpl oyees on conpany tine
and property at tine(s) and place(s) to be determned by the Regi onal
ODrector. Followng the readi ng, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questions the enpl oyees may have concerning the Notice or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent, to all non-hourly wage enpl oyees in
order to conpensate themfor lost tine at this reading and during the
guest i on- and- answer peri od.

(h) Provide a copy of the Notice to each agricultural enpl oyee
laired to work for the conpany for one year follow ng the i ssuance of a final
order inthis natter.

(i) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the

Regional Drector's request, until full conpliance is achi eved.

Dated: August 26, 1997

Dougl as Gal | op
Admni strati ve Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas dfice of the
Agricultural Labor Relations Board (ALRB), the General (ounsel of the ALRB
issued a conplaint alleging we, Dutra Farns, had violated the lamw After a
hearing at which all parties had an opportunity to present evidence, the ALRB
found that we did violate the law by | aying off 27 enpl oyees, because

enpl oyees had protested their wages.

The ALRB has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and al |l ot her
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. Toform join or help a | abor organi zati on or bargai ni ng
representative (union);

3. Tovote in a secret ballot election to decide whet her you
want a union to represent you, or to end such representation;

4. To bargain with your enpl oyer about your wages and wor ki ng conditions
through a union chosen by a majority o-f the enpl oyees and certified
by t he Board;

5. Todact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

VEE WLL NOT lay off or otherw se retaliate agai nst enpl oyees because they
protest about their wages, hours or other terns and conditions of enpl oynent.

VE WLL offer the Qlalie bl ackberry crew enpl oyees who were laid off on My
30, 1996 i medi ate reinstatenent to their forner positions of enpl oynent, and
Irr.akeﬂtchem whol e for any |l osses they suffered as the result of the unl aw ul
ayof fs.

DATED, DUTRA FARVG
By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.
e office is located at 112 Boronda Road, Salinas, CA 93907. The tel ephone
nunber is (408) 443-3161.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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