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DEQ S ON AND CROER

This case arises in connection wth Galo Mineyards, Inc.'s
(Epl oyer, Respondent or Gallo) challenge to the propriety of a
representation el ecti on conducted by the Agricultural Labor Rel ations Board
(ALRB or Board) on July 26, 1994. Follow ng the Board s certification of
the Lhited FarmWrkers of Anerica, AFL-A O (UFWor Uhion) as the excl usive
representative of all agricultural enpl oyees of Gilo M neyards, Inc. in
Sonona Gounty, California, Respondent not only refused to recogni ze and
bargain wth the Lhion, but al so sought to have a superior court under the

standard of Leedomv. Kyne (1958) 358 US 1 invalidate the

/

/

/

/

1A11 decisions of the Agricultural Labor Relations Board, in their
entirety, are issued as precedent for future cases. (Gv. (ode, § 1425.60.)



Board' s csrtification. Lpon final disposition of Respondent's
extraordi nary chall enge of the Board's certification, this case is now
bef ore us upon General CGounsel' s conplaint that Respondent has failed and
refused to bargain with the certified union.

Pursuant to Title 8, CGalifornia Code of Regul ations, section
20260, the parties have requested that the Board transfer this matter to
itself for findings of fact, conclusions of law and order. Accordingly,
they have filed a joint stipulation of facts, as anended, and briefs in
support of their respective positions directly wth the Board.3 As there is
no conflict in the evidence, the parties have waived the right to a hearing

they ot herw se coul d have had with regard to the unfair |abor practice

2As the Act does not provide for direct judicial review of
representati on natters, such review nay be obtained only by the enpl oyer
who declines to bargain for "technical " reasons in order that the certified
representative nay file an unfair |abor practice charge which matures into
a final Board decision and order appeal able to the courts of appeal. By
its foray into the superior court, Gallo sought to bypass this statutorily
nandat ed revi ew pr ocess.

3On various dates in January 1997 Respondent, General Gounsel and the
UFWentered into a stipulation of facts and amendnent thereto. A so
i ncl uded was a request for admnistrative notice |isting certain docunents
to be submtted to the Board within 20 days of the execution of the
agreenent. None of the docunents so described have been provi ded by any of
the parties. Nonetheless, as is apparent fromour decision herein, the
Board has taken into consideration all docunments relevant in resolving the
sole question inthis natter, that of an appropriate renedy for Respondent’
s admtted refusal to bargain wth the certified representative. In that
regard the Board has declined to take admnistrative notice of the record of
its 1994 rul enaki ng proceeding and its Hection Manual due to | ack of
rel evance and of its regul ati ons because such notice is unnecessary.
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charge in which the UFWal | eged, and Respondent admtted, that it failed or

refused to provide bargaining related i nformati on and to bargai n i n good

faith in direct violation of section 1153(e) and derivatively in viol ation

of section 1153 (a) of the Agricultural Labor Relations Act (ALRA or Act).4
F NO NS GF FACT

. Jurisdictional Facts

As there is no dispute that Respondent is an
agricultural enployer, that the Lhited FarmVWrkers of Arerica, AFL-QOis a
| abor organi zation, that an unfair |abor' practice charge was duly filed and
served and a conpl aint issued, we find that this Board has jurisdiction.

1. Procedural Facts/ Background5

O July 18, 1994, in accordance wth section 1156. 3, the WW
filed a petition for certification seeking excl usive representati on of the
agricul tural enpl oyees of Gallo Mineyards, Inc. who are enpl oyed i n Sononma
Gounty. The tally of ballots fromthe July 26, 1994 el ecti on reveal ed t hat
81 enpl oyees had cast ballots for the UPWwhi |l e 21 enpl oyees voted No Uhi on.
Hve chal l enged bal lots were | eft unresol ved because they were not

sufficient in nunber to affect the outcone of the el ection.

4lhl ess otherwse indicated, all section references herein are to the
Galifornia Labor Code, section 1140 et seq.

5The findings of fact which follow are drawn in the nain from the
stipulated facts entered into between the parties on February 21 and 22,

1996 and an anended stipul ati on dated January
22 and 23, 1997. The Board has augnented the stipulations wth fact ual
natters contained in its ow admnistrative record of these proceedi ngs.

23 ALRB No. 7 3.



Pursuant to section 1156. 3(c), the Enpl oyer filed an objection
to the election on the grounds that the Board may not conduct an el ection
unl ess the nunber of enpl oyees enpl oyed during the eligibility period is
not |ess than 50%of the enpl oyer's "peak" agricultural enpl oynent for the
cal endar year in which the petition was filed.

Fol | owi ng investigation of the objection, the Board s Executive
Secretary found that the objection and docunentary evi dence submtted in
support thereof failed to establish prima facie that, in accordance wth
est abl i shed Board precedent, the Board s Regional LOrector was not
reasonabl e when he determned that the petition was tinely filed and that
the el ection was hel d when the Enpl oyer was at "peak." Accordingly, the
Executive Secretary di smssed the objection on August 30, 1994.

Thereafter, the Enpl oyer appeal ed the Executive Secretary's
ruling to the Board which granted the request for review and set for
hearing the question "whether the Regional Orector's peak determnation
was reasonable in light of the infornation available at the tine of the
pre-el ection investigation."

O Novenber 9, 1994, following a full investigatory hearing in
which all parties participated, the Investigative Hearing Examner (IHE of
the Board issued a decision in which he found that the Regional D rector
properly concl uded that the peak requi rement had been net and recomended

that the objection be dismssed and the Uhion be certified.

23 AARB N 7 4.



h July 2S, 1995, having reviewed the IHE s decision in light of
the Enpl oyer's exceptions and the UFWs brief in response, the Board i ssued
a decision in which it adopted the |HE s recormendati on that the objection
be dismssed and certified the URWas the excl usive representative of all
agricul tural enpl oyees of the Enpl oyer in Sonoma Gounty, Galifornia. (Gallo
M neyards. Inc. (1995) 21 AARB No. 3.)

By letter dated July 28, 1995, UFWpresident Arturo Rodriquez

invited the Enpl oyer to commence negotiations and to provide certain
information rel ati ve to bargai ning. A response fromthe Enpl oyer dated
August 11, 1995 advised that, "in order to obtain resolution of this natter
inthe courts, we are required to refrain frombargai ning" and therefore we
are "unable to conply wth your request. "

The Uhi on responded on August 31, 1995 by filing an unfair | abor
practice charge in which it alleged that the Enpl oyer had viol ated the Act
by failing to bargain in good faith. Wile the General (ounsel was
i nvestigating the charge, Respondent brought an action in superior court for
injunctive relief against the Board in order to prevent the Board from
conpl eting the unfair |abor practice process as well as an order requiring
the Board to revoke its certification.

A though ultimatel y successful in obtaining a wit agai nst the

Board in the superior court6, Respondent did not fare

6The superior court first ruled in the Board s favor, and then

i nexpl i cably decided to reconsider its decision during a
(continued.. .)
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so well in the court of appeal where a unani nous court vacated the wit and
di smssed the action on the grounds that the superior court was w thout

jurisdiction tointerfere wth the Board s orderly processes. (Agricultural

Labor Rel ations Board v. Superior Gourt of Sanislaus . (Gllo M neyards.
Inc., at al.. Real Parties in Interest) (1996) 48 Cal . App.4th 1489 [56
CGal . Rotr.2d 409], hg. den. Nov. 20, 1996.) (Hereafter, Gillo) The Board

was now free to consider the nerits of General (ounsel's conplaint. S nce
Respondent has subsequent|y agreed to recogni ze and bargain wth the Uhion
and thereby to abandon its challenge as to the propriety of the

certificati on,7 our only remaining task is to fashion an appropriate renedy
for the intervening period between the refusal to bargain and the onset of
good faith bargaining which wll further the purposes and policies of the
Act.

oncl usi ons of Law

This Board has adopted the National Labor Relations Board' s
(NLRB or national board) proscription against relitigation of previously

resol ved representation i ssues in

6(. ...conti nued)

hearing to resol ve a di spute over the |anguage of the order di smssing
Gl o' s petition.

7On January 22 and 23, 1997, the parties anended their stipulation in
order to note that by letter dated Decenber 20, 1996, Gallo advi sed the UFW
that it was prepared to bargain "for the purpose of negotiating a
col | ective bargai ning agreenent” and requested that the Uhion submt dates
for aninitia neeting. Oh January 16, the Unhion responded by providing the
nane of its assigned negotiator and advising that he will be available any
tine after February 9, 1997.

23 AARB No. 7 6.



subsequent related unfair |abor practice proceedi ngs, absent a show ng of
new y di scovered or previously unavail abl e evidence, or other extraordi nary

circunstances. (Ron Nunn Farns (1980) 6 ALRB No. 41.) As Respondent has

not presented any new y di scovered or previously unavail abl e evi dence and
has made no claimto extraordi nary circunstances, we shall not reconsider
the representation issues in this proceeding. Accordingly, we conclude that
Respondent viol ated section 1153 (e) and (a) of the Act by its failure or
refusal to conply wth its bargaining obligation as defined in section

1155. 2(a).

The Renedy

Havi ng found that Respondent has engaged in an unfair | abor
practice wthin the neani ng of section 1153 (e) and (a) of the Act, we shall
order that it cease and desist therefrom and, upon request, bargain
collectively wth the UFWas the excl usive representati ve of all enpl oyees
inthe appropriate unit, and, if an understanding is reached, enbody such
under standi ng i n a si gned agreenent .

In order to insure that the enployees in the unit wll be
accorded the services of their selected bargai ning agent for the period
provided by law, we shall construe the initial period of certification as
begi nning on February 10, 1997, the day after the date that the Lhion, in
responding to Gallo' s letter requesting avail abl e dates for the commencenent
of bargaining, indicated its negotiator woul d be available for aninitial

neeting. (See e.g. Burnett Gonstruction Gonpany (1964) 149 NLRB

23 AARB No. 7 1.



1419, 1421, enfd. (10th dr. 1965} 350 F. 2d 57 [60 LRRM 2004] ,-N.RB v.
Al Brand Printing., Gorp. (2d dr. 1979) 594 F. 2d 926, 929 [100 LRRM
3142] ; Adanek & Dessert, Inc. v. Agricultural Labor Rel ations Board (1986)
178 Cal . App. 3d 970, 983 [224 Cal . Rotr. 366].)

Qur renedi al consi derations cannot end, however, w thout inquiry
into the appropriateness of the "nakewhol €' renedy in order to fully renedy
failure of the duty to bargain. Section 1160. 3 provides that, upon finding
a violation of section 1153(e), the Board may require that enpl oyees be
nade whol e "when the board deens such relief appropriate, for the | oss of
pay resulting fromthe enpl oyer's refusal to bargain, and to provide such
other relief as wll effectuate the policies of [the Act]." The bargai ni ng
nakewhol e renedy seeks to pl ace enpl oyees in the position they woul d have
been in had their enpl oyer bargained in good faith to contract regardi ng
their hours, wages, and other terns and conditions of enpl oyrent.

Were, as here, an enpl oyer refuses to bargain wth a | abor
organi zation in order to gain judicial reviewof a Board certification, we
nay consider invoking the nakewhol e renedy on a case-by-case basis. (J. R

Norton Conpany v. Agricultural Labor Rel ations Board (Norton) (1979) 26

CGal.3d 1[160 CGal . Rotr. 710] .)8 As defined by the Galifornia Suprene Gourt

in Norton,

8The Norton court rejected the Board' s previous practice of
autonatical | y awardi ng nakewhole in all technical refusal to bargai n cases
since such a per se approach woul d pl ace burdensone restraints on parties

who legitinately seek judicial resolution
(continued...)
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supra. the bargai ni ng nakewhol e renedy "is conpensatory in that it
rei nburses enpl oyees for the losses they incur as a result of delays in the

col l ective bargai ning process.”" (Norton at 36.) As the Norton court

expl ai ned:
Wen the integrity of a representation election is being
attacked, two conpeting considerations arise that are both
fundamental to the pronotion of ALRA policy. The first is the
need to di scourage frivol ous el ection chal | enges pursued by
enpl oyers as a dilatory tactic designed to stifle self-
organi zation by enpl oyees. The second is the inportant
interest in fostering judicial reviewas a check on arbitrary
admni strative action in cases in which the enpl oyer has
raised a meritorious objection to an el ection and the
obj ection has been rejected by the Board.

(Norton at p. 30.)

Accordingly, Norton directed that we examne the "totality" of
the enployer's conduct as well as its litigation posture in order to
determne "whether it went through the notions of contesting the el ection
results as an el aborate pretense to avoi d bargai ning or whether it
litigated in a reasonabl e good faith belief" that the outcone of the

el ection woul d have been different had it been properly conducted. (ld..,

at 39.)

The court cautioned that the Board is not deprived of its
nakewhol e authority sinply because a claimmay be col orabl e, but al so
war ned agai nst reckl ess application of the renedy so as to inhibit the

pursuit of inportant issues. Accordingly, the

8(. .. conti nued)

of cases in which a potentially neritorious clai mcould be nade that the
Board had abused its discretion. (ld., at pp.27-28, 32).

23 ALRB No. 7 0.



Board has traditionally interpreted Norton to nean that in order to avoi d
t he nmakewhol e renedy, the enpl oyer's litigation posture nust have been
reasonable at the tine of the refusal to bargain and that the enpl oyer nust

have acted in good faith. (J. R Norton (1980) 6 ALRB No. 26.)

In George Arakelian Farns, Inc. v. Agricultural Labor Rel ations

Bd. (1985) 40 Gal.3d 654 [221 Cal . Rotr. 488], the court approved of the

Board' s post-Norton approach to the awarding of nakewhol e i n such cases, an
appr oach whi ch requires consideration of both the nerit of the enpl oyer's
chal l enge to the Board s certification of the el ection and the enpl oyer's
notive for seeking judicial review |In evaluating the appropriateness of
nakewhol e, we are required to inquire into an enpl oyer's notive or state of
mnd at the tine of the refusal to bargain. "Snce it would be
extraordinary for a party directly to admt a 'bad faith' intention, his
noti ve nust of necessity be ascertai ned fromcircunstantial evidence...."

(Gontinental Insurance Go. v. HEB (2d Ar. 1974) 495 F. 2d 44, 48 [86 LRRM

2003].) Thus, good ' faith nust be determned fromthe totality of
ci rcunstances. (NLRB v. Tonto Gommunications. Inc. (9th dr. 1978) 567 F. 2d

871, 883 [97 LRRM 2660].) Accordingly, the Board w Il consider any

avai | abl e evidence of good or bad faith, together with an eval uation of the
reasonabl eness of the enployer's litigation posture, and recogni zes that it
is free to draw reasonabl e i nferences fromall the surroundi ng

Ci r cunst ances.

23 ALRB No. 7 10.



As noted previously, when the certified Unhion asked Respondent to
bargai n, Respondent refused on the grounds that it was testing the Board s
certification. The ALRA which is closely nodel ed on the National Labor
Rel ations Act (NLRA), provides for judicial reviewof "final orders” of the
ALRB. Afinal order is a Board decision either dismssing an unfair | abor
practice conplaint or renedying an unfair |abor practice. (Belridge Farns v.

Agricultural Labor Relations Bd. (1978) 21 Cal.3d 551, 556 [147 Gal . Rotr.

165].) The Galifornia Suprene Gourt and courts of appeal have held that a
certification order under section 1156.3 of the ALRAis not a final order of
the Board. Therefore, it is not nornmally subject to judicial review except
as part of a petition for wit of reviewof a Board order in a subsequent
unfair [abor practice case. (N shikawa Farns. Inc. v. Mihony (1977) 66

Cal . App. 3d 781, 787 [136 Cal . Rotr. 233]; George Arakelian Farns. Inc. v.
Agricultural Labor Relations Bd. (1989) 49 Cal.3d 1279 [265 Cal . Rotr. 162];
J. R Norton . v. Agricultural Labor Relations Bd, supra, 26 Gal.3d. 1;
Perry Farns. Inc. v. Agricultural Labor Relations Bd. (1978) 86 Cal . App. 3d
448 [150 Cal . Rotr. 495].)

As aresult of the Legislature deliberately choosing to i nmunize
the Board' s certifications fromdirect chall enge, enployers often engage in
so-cal led "technical refusals to bargain," that is, they refuse to recogni ze
acertified union in order to trigger unfair |abor practice proceedi ngs

which will eventuate in a Board order which they then seek to overturn in an

23 ALRB No. 7 11.



appel late court. In this case, however, Respondent did not followthis
Legislatively prescribed route of review FRather, as we have noted, it
sought direct reviewof the Board s certification in the trial courts.
Thus, we eval uate the reasonabl eness of Respondent’'s litigation posture in
light of the standards applicable to such direct review

Under federal case |law the proscription against direct judicial
review of certification orders issued by the NNRBis not absolute. In
exceptional circunstances, courts have entertained suits for injunctive
relief where questions of representation were involved. In Leedomv. Kyne

(1958) 358 U S 184 [43 LRRVI2222], the U S Suprene CGourt uphel d a

district court injunction setting aside an NLRB el ection and certification
where the NLRB had clearly acted in excess of its del egated powers and
contrary to a specific prohibition in the NNRA The courts have general |y

interpreted Leedomv. Kyne as sanctioning the use of injunctive powers only

inavery narrowsituation in which thereis a plain violation of an
unanbi guous and mandat ory provision of the Satute. (N shikawa Farns, Inc.

v. Mahony, supra, 66 Cal.App.3d 781, 788.)

The Galifornia courts have recogni zed the narrowness of the
Leedomv. Kyne exception as applied to the ALRB. The court of appeal in

N shi kawa Farns. Inc. v. Mihony, supra, 66 Cal.App.3d 781, stated, "the

Leedomv. Kyne exceptionis a very |limted one," and quoted fromMQul | och
v. Libbey-Onens-Ford Gass . (B.C dr. 1968) 403 F.2d 916, 917 [68 LRRU
2447 :

23 ALRB Nb. 7 12.




[Tlo say that there are possible infirmties in an action taken by the
Board. . .is not to conclude that there is jurisdictionin the
Ostrict Gourt to intervene by injunction. For such jurisdictionto
exi st, the Board rmust have stepped so plainly beyond the bounds of the
Act, or acted so clearly in defiance of it, as to warrant i nmedi ate
intervention by an equity court.

(N shi kawa Farns, Inc. v. Mihony, supra, 66 Cal.App.3d at 790.)

It isinportant to note that the court in Leedomv. Kyne was

I nfl uenced by the fact that the petitioning party, in that case the union,
had no other avenue of review Commentators have strongly suggested t hat
the court would not have granted relief had it instead been the enpl oyer who
sought relief, because the enpl oyer coul d have obtai ned nornal appel | ate
reviewvia a technical refusal to bargain. (See Hardin, The Devel opi ng
Labor Law (3d ed. 1992) p. 1897/ L. Jaffe, Judicial Gontrol of
Admnistrative Action (1965) p. 348.) Indeed, courts have been very

reluctant to entertain Leedomv. Kyne actions where the issues coul d be

raised in an unfair |abor practice proceeding. (See, e.g., lhited Farm
VWrkers of Arerica v. Superior Gourt (1977) 72 Cal . App. 3d 268, 273 [ 140
CGal . Rotr. 87]; Hanna Boys Center v. Mller (9th dr. 1988) 853 F. 2d 682 [ 129
LRRVI2082]; Gutka v. Barbour (7th Gr. 1977) 549 F.2d 5 [94 LRRM 2584],
cert. den. (1977) 431 US 908 -[95 LRRM 2144].) The Gourt of Appeal in
@llo, supra, 56 Cal . Rotr.2d 409, 418, cogently summarized both federal and

CGalifornia law finding that application of the Leedomv. Kyne exception to
the general rule against direct judicial reviewis dependent on three
factors, all of which nust be present. Frst, the chall enged order nust be

a

23 ALRB No. 7 13.



plain violation of an unanbi guous and nandatory statutory provision.
Second, the order nust deprive the conplaining party of a right assured to
it by the statute. Third, indirect reviewof the order, through an unfair
| abor practice proceedi ng, nust be unavail able or patently i nadequat e.

Here, as noted above, the Enpl oyer had a statut ory-avenue of
revi ew through a technical refusal to bargain, which woul d have resulted,
as required by the ALRA in reviewby the appel late courts. Every issue
that was rai sed by the Enpl oyer in the superior court action could have
been rai sed before the Board and the revi ew ng appel |l ate court in the
unfair |abor practice proceeding. Mreover, such review woul d have been on

the nerits rather than under the extrenely narrow Leedomv. Kyne standard.

Thus, it is difficult to perceive Respondent's Leedomv. Kyne action in

superior court as having been filed for any purpose other than delay of its
bar gai ni ng obl i gati on. o

Not only did Respondent have the nornal "technical refusal to
bar gai n" process of reviewavailable toit, but its argunent that the Board
had clearly acted contrary to specific, unanbi guous and nandat ory

provisions of the ALRA or valid regulations (and that a Leedomv. Kyne

excepti on shoul d therefore be nade) was not reasonabl e. Respondent
contended that the nethod the Board used to determne peak in this case,

conpari ng

9I n Menber Prick's view Chairnan Soker's dissent evaluates Gl o' s
actions as if it had foll owed the nornal avenue of review through a
technical refusal to bargain rather than under the extrenely narrow
standards applicable to a Leedomv. Kyne action, which is the route
actual |y taken by Gl o.
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t he absol ute nunber of currant enpl oyees wth, a projected average of the
nunber who woul d be enpl oyed | ater in the season, was inpermssible, and
that the Board nay determine peak only by conparing the current payrol| body
count wth the body count at peak, or average wth average. Such contention
was clearly erroneous. In Adanek & Dessert. Inc. v. Agricultural Labor

Relations Bd. , supra. 178 Cal. App.3d 970, the Gourt of Appeal held that the

| anguage of section 1156.3 (a) (1) prohibited the Board from appl yi ng
averagi ng to the nunber of enpl oyees on the pre-petition payroll. However,
the court found that the statute does not say how the estinated nunber of
enpl oyees enpl oyed during the prospective peak period is to be determ ned.
(Id. at 978.) The court did not find that averagi ng peak enpl oynent was

i nconsi stent wth section 1156.3 (a) (1) . And, in fact, the court affirned
the Board' s finding of peak, which the Board cal cul ated by conparing the
body count fromthe eligibility (i.e., the current payroll) period wth the
aver aged nunber of enpl oyees on the peak enpl oynent payroll. (Id. at 979.)

Thus, under the Gourt of Appeal's decision in Adanek, the Board
is not statutorily prohibited fromaveragi ng peak period enpl oynent as it

didinthis case. (Adanek & Dessert, supra. 178 Cal.App.3d at 978.) In

order to qualify for the Leedomv. Kyne exception, petitioner woul d have to

be able to identify a clear and nandatory statutory provision which the
Board has violated. (Physicians National Huse Saff Ass'n v. Fanning (D C
dr. 1980) 642 F.2d 492, 496 [104 LRRVI 294Q] ;
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Chicago Truck Drivers v. NLRB (7th dr. 1979) 599 F.2d 815, 819 [101 LRRV

2624].) S nce the Board's nethod of conputing peak in this case did not
plainly violate an unanbi guous and nandatory provi sion of the ALRA the
Board's action did not justify the court's extraordi nary review of the
Board's non-final order, and Respondent had no reasonabl e expectation that
the superior court woul d undertake such a revi ew

Respondent | i kew se had no reasonabl e expectation that the
superior court would agree wth its contention that the Board violated the
ALRA by failing to apply crop and acreage statistics on a uni formstatew de
basis. In Scheid M neyards and Managenent Co. v. Agricul tural Labor

Relations Bd. (1994) 22 Cal . App.4th 139 [27 Cal . Rotr.2d 36], hg. den. April

13, 1994, the court found that the Board agent's peak determnation was
reasonabl e when nmade, even though the agent had not used statew de acreage

and crop statistics. (ld., at 146.) The court noted that under the

Board' s regulations, if the enployer itself did not supply the required
information regarding its peak figures, the presunpti on woul d be nade t hat
the petitionis tinely filed wth respect to the enpl oyer's peak of season.
(ld., at 146, citing Gal. Code Regs., tit. 8, § 20310(e) (1) (B and Ruline
Nursery . v. Agricultural Labor Relations Bd., (1985) 169 Cal . App. 3d.

247, 258 [214 Cal . Rotr. 704].)

Inits decision herein, the Board declared that it stood ready
to utilize such statistics in appropriate cases, but experience had thus

far not resulted in any useful nethods of

23 ALRB No. 7 16.



utilizing crop and acreage statistics on a uniformstatew de basis.
Further, no party in the instant case had brought, any such statistics to
the Board' s attention or expl ai ned how they mght properly be utilized.

The Board examned the | egislative history of section 1156.4 of
the Act and found that the history confirned the Board s concl usion that the
| anguage of the section referring to uniformstatew de crop and acreage
statistics was not intended to require the Board to utilize such statistics
inall cases, regardl ess of circunstances. Mst inportantly, the
legislative history did not indicate that statew de statistics applied
uniformy were to be determnative where, as here, the Enpl oyer's records
suppl y adequate data fromwhich the Board agent can accurately estinate
peak.

The Gourt of Appeal in Scheid upheld the Board s anal ysis in
prospective peak cases and specifically rejected Scheid s contention that
the Board had failed to investigate peak fully in that case because it
failed to take into consideration acreage and crop statistics. (Scheid
Vi neyards and Managenent (o. v. Agricultural Labor Relations Bd.. supra. 22
Gal . App. 4th at 145-146.) Because the Court of Appeal in Scheid rul ed that

the ALRA did not inpose a clear and mandatory duty upon the Board to
consi der statew de acreage and crop stati stics when investigating peak,
Respondent had no reasonabl e expectation that the superior court woul d find

that the Board had such a duty.
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Respondent ; al so contended that the Board violated the
Admni strative Procedure Act by failing to apply an existing Board
regulation (Gal. Code Regs., tit. 8, 820310 (a)(6)(B)). Respondent had no
reasonabl e expectation that the superior court would agree wthits
argunent that the Board was bound to followthe regul ation since it had not
formally rescinded it.

Section 20310(a)(6)(B) directed the Board s regional offices to
determne peak by first conparing the body count of the eligibility period
with the body count for the peak payroll period, and, if that did not
result ina finding of peak, to conpare the average for the eligibility
payrol | period wth the average for the peak payrol| period before

dismssing the petition. S nce Adanek found that the practice of averagi ng

the nunber of enpl oyees in the pre-petition payroll period was invalid, the

Board ruled in Triple E Produce Gorp. (1990) 16 ALRB No. 14, that, pendi ng

nodi fication of the | anguage of the regul ati ons section, only the absol ute
nunber of enpl oyees on the pre-petition payroll |ist shoul d be conpared
wth the projected peak nunbers, first wth the projected absol ute nunber,
and then wth the projected average nunber of peak enpl oyees, before a
petition could be dismssed for |ack of peak. This rule had been
consistently applied throughout the ensuing five years.

Petitioner contended that the Board was bound by the | anguage of
Title 8 California Code of Regul ati ons, section 20310(a)(6)(B), until that
| anguage had been fornal |y w thdrawn in rul enaki ng proceedi ngs under the

Admini strati ve Procedure Act.
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However, the Board reasonably concluded in its decision herein that it was
not conpel | ed to adhere to a regul ati on which a Gourt of Appeal had found to
be invalid, and that section 1144 of the ALRA does not nake rul enaki ng the
exclusive nethod for statutory interpretation. The Board's authority to
proceed by adjudication rather than only by formal rul enaki ng procedur es
under the Admnistrative Procedure Act has | ong been asserted by the Board
and recogni zed by the courts . (Agricultural Labor Relations v. Superior
court: (1976) 16 Gal . 3d 392, 413 [128 Gal . Rotr. 183]; Glifornia Goastal
Farns v. Agricultural Labor Relations Bd. (1980) 111 Cal . App. 3d 734 [ 168

Gal . Rotr. 838].) The National Labor Relations Board, on which the

Galifornia Legislature closely nodel ed the ALRB, historically has and
continues to articulate its generally applicable rules on a case by case
basi s.

The Triple E rule enbodi es the Board' s reasonabl e and expert
judgnent as to the neaning of the statute, and now represents the applicabl e
law on this issue. Thus, the Board reasonably rejected the petitioner's

contentions that Adanek was an inpermssible interference wth the Board s

interpretation of the statute, and that the Board was bound by the unrevi sed
| anguage of its regulations section until the procedure for fornally
striking the section had been concluded. Respondent had no reasonabl e
expectation that the superior court would agree wth its position on this

I ssue.
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As discussed supra, under the ALBA an order certifying a

bargai ning representative is not a final order of the Board which nay be
judicially reviewed. However, an enpl oyer rmay obtain judicial reviewof an
el ection and certification by (1) refusing to bargain with the
representative whose certification it challenges; (2) being found guilty by
the Board of an unfair |abor practice because of such refusal to bargain;
and (3) obtaining reviewof the election and certification in the course of
judicial reviewon the unfair |abor practice decision. (Perry Farns. Inc. v.

Agricultural Labor Relations Bd., supra, 86 Cal.App.3d at 470.) This nethod

of reviewof election 'certifications is nodel ed after the federal schene of
the NLRB.

S nce this common net hod of obtaining judicial reviewwas
avai | abl e to Respondent, Respondent failed .to denonstrate the need for an

extraordinary renedy in equity. (N shikawa Farns, Inc., v. Mhony, supra.

66 Cal . App. 3d at 788.) Respondent not only had an avenue of review through
the unfair |abor practice process but, as noted above, that process had
al ready begun when Respondent filed its action in superior court. Thus,
the nornal "technical refusal to bargai n" procedure was del ayed by the
action undertaken in superior court.

V¢ believe that Respondent had no col orabl e | egal grounds for
its position that the el ection was not properly conducted, and no

legitinmate basis for believing that its extraordi nary Leedomv. Kyne action

in superior court would be
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successful.10 Snce it was clear that, at the tinme of its refusal to
bargai n, Respondent was on notice that all of its argunents had previously
been consi dered and rejected by various Gourts of Appeal, we concl ude t hat
Respondent was not pursuing a reasonabl e, good faith litigati on posture when
it filedits superior court action. VW& conclude, therefore, that Respondent
was notivated not by an effort to seek resol ution of open questions of |aw
but rather by a desire to delay its obligation to bargain wth its
enpl oyees' chosen representative. Had delay not been a factor in
Respondent ' s noti vati on, Respondent coul d have fol | owed the nore prudent
approach of facilitating Board reviewof its refusal to bargai n w thout
extraordinary court intervention. Ve find, therefore, that Respondent was
not pursuing a reasonabl e, good faith [itigation posture when it filed its
superior court action, and that a nakewhol e renedy is thus appropri ate.

The nmakewhol e period w Il commence Septenber 12, 1995, the date
the Enpl oyer filed its Leedomv. Kyne action in superior court), and wll

end on Decenber 9, 1996. 1

1ol\,erﬂner Prick agrees that, in light of the narrowness of the Leedomv.
Kyne exception, Gallo's action in superior court did not constitute a
reasonabl e litigation posture under the standards set forth in J. R Norton
v. ALRB. supra, 26 Cal.3d 1. However, she believes that Gillo coul d have had
a reasonable litigation posture under the broader standard of review
avai l abl e under the proper avenue of judicial review i.e., a technical
refusal to bargain.

ll'I'hat is the date the superior court, on instruction fromthe court
of appeal, vacated its earlier order and. dismssed Gall o' s Leedomv. Kyne
action. Menbers R chardson and Harvey
(continued...)
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CROER
By authority of Labor (Code section 1160.3, the
Agricul tural Labor Relations Board (ALRB or Board). hereby orders that
Respondent Gall o Mineyards, Inc., its officers, agents, successors and
assi gns shal | :
1. Gease and desist from

(a) Refusing to neet and bargain collectively in good faith, as
defined in Labor Code section 1155.2(a), wth the Uhited Farm\Wrkers of
Awrica, AFL-AQQ as the certified exclusive bargai ning representative of
Its Sonoma County, Galifornia agricultural enpl oyees in violation of
section 1153(e) and (a).

(b) Inany like or related manner, interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed themby section 1152 of the Agricultural Labor Rel ations
Act (Act).

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the purposes and policies of the Act:

(a) Gontinue to neet and bargain collectively in good faith
wth the UFWas the certified exclusive collective bargai ni ng

representative of its Sonoma Gounty agricul tural

1 (. . .continued)

woul d have continued the nmakewhol e period to Decenber 20, 1996, the date
the Enpl oyer notified the UFWthat It was prepared to bargain for the

pur pose of negotiating a collective bargai ning agreenent. However, the
Qder termnates nmakewhol e on Decenber 9, 1996, because that is the | atest
date tdo which all three majority Board nenbers agree that nmakewhol e shoul d
ext end.
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enpl oyees and, if an understanding is reached, enbody such understanding in
a si gned agreenent .

(b) Make whole its agricultural enpl oyees for all |osses of pay
and ot her economic | osses they have suffered as a result of Respondent's
failure and refusal to bargain in good faith wth the UFW such anounts to
be conputed in accordance wth established Board precedents, plus interest
thereon, conputed in accordance with the Board s Decision and Oder in E W

Merritt Farns (1988) 14 ALRB Nb. 5. The nakewhol e period shall extend from
Septenber 12, 1995 until Decenber 9, 1996.

(c) Preserve and, upon request, nake available to the Board and
Its agents, for examnation, photocopying, and ot herw se copying, all
payrol | and social security paynent records, tine cards, personnel records
and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the amounts of nakewhol e and
interest due under the terns of this Qder.

(d)y Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate |anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(e) Provide a copy of the attached Notice in the appropriate
| anguage(s) to each agricultural enpl oyee hired by Respondent during the 12-

nonth period followng the date of issuance of this Qder.

(f) Mail copies of the attached Notice, in all
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appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine
during the period fromJuly 27, 1994 until July 28, 1995.
(g) Post copies of the attached Notice, in all

appropriate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Notice which has been
altered, defaced, covered or renoved.

(h) Arrange for a representati ve of Respondent, or a Board
agent, to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on Gonpany ti ne and
property at tine(s) and place (s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees in
order to conpensate themfor tine lost at this reading and during the
guest i on- and- answer peri od.

(i) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken
to conply wthits terns and continue to report periodically thereafter, at

the Regional Orector's request, until conpliance is achieved.
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ITIS FURTHER CROERED that the certification of the Uhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representati ve of Respondent's Sonona County agricul tural enpl oyees be, and

it hereby is, extended for a period of one year comenci ng on February 10,
1997.

Cated: July 17, 1997

| VONNE RAMOS R GHARDSON. MEMBER

LINDAA FRK MMBER

TR CE J. HAREY, MEMBER
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G-A RVAN STCKER D SSENTI NG | N PART:

Though | agree with nuch of ny col |l eagues' decision, | amnot
persuaded that Respondent’'s attenpt to perfect a judicial challenge to the
underlying el ection warrants invocation of the extraordi nary bargai ni ng
nakewhol e renedy. To that extent, therefore, | dissent fromthe naority
opinioninthis natter.

Satutes nust be construed so as to effectuate their intent and
beneficial purposes, not to defeat them M reading of the Agricultural
Labor Relations Act |eads ne to the conclusion that the Legislature broadly
endor sed the concept of collective bargai ning for seasonal farmworkers and,
accordi ngly, provided that representational rights not be determned in the
of f-season by a "year-around worker mnority" to the exclusion of seasonal

enpl oyees. (Ruline Nursery . v. Agricultural Labor Rel ations
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Board (1985) 169 Cal . App.3d 247, 256 [216 Cal . Rotr. 162].) To that end, a
conpr ehensi ve regul atory schene was envisioned in order to ensure that

el ections w il be conducted only when the enpl oyee conpl enent is conprised of
at | east 50 percent of the enployer's peak agricultural work force for the
current cal endar year.

Wien viewed in that context, it is apparent that the pivotal
guesti on Respondent poses here is the extent to which the Legislature has
charged this Board wth a responsibility to enforce the Legislative policy
vis a vis the prospective "peak" requirenent of Labor Code section 1156. 4.

In enacting section 1156.4, the Legislature intended to assure that, inter
alia,
...the board shall estinate peak enpl oynent on the basis of
acreage and crop statistics which shall be applied uniforny
throughout the Sate of Galifornia...
(Enphasi s added)

Respondent believes that the clear inport of the | anguage quoted
i medi at el y above vests the Board wth an affirnative obligation to devel op
the data described therein. Indeed, Respondent’'s reading of section 1156.4 is
preci sely howthe Board itself has historically interpreted the rel evant

statutory language. Faced wth construing that provision, the Board

explained in Bonita Packing Go.. Inc. (Bonita) (1978) 4 ALRB No. 96 that "it

IS incunbent upon this Board... to devel op standards for estinating peak
enpl oynent and determning the tineliness of petitions which reflect such
factors as crop and acreage data applicable on a statew de basis."

Smlarly, in Tepusquet M neyards (Tepusquet) (1984) 10 ALRB No. 29, the

Boar d
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acknow edged its responsibility "to devel op standards for projecting peak
based on crop and acreage data applicable on a statew de basis."

According to the ngjority's viewof this case, however, it was
unreasonabl e for Respondent to seek judicial review because it only sought to
pursue a question which the Galifornia Gourt of Appeal for the S xth
Appel late Ostrict had al ready considered and decided, in Scheid M neyards v.
Agricul tural Labor Relations Board (1994) 22 Cal . App.4th 139 [27 Cal . Rotr. 2d

36]. Wiile the Scheid court did indeed examne the rel evant portion of

section 1156.4 which is in issue here, it did so only to the extent necessary
to determne the reasonabl eness of the Board' s regul ati on whi ch requires

enpl oyers who contend that they have not yet reached peak enpl oynent to
submt acreage and crop statistics pertaining to their ow agricultural
operation in 'order to avoid the presunption "[t]hat the petitionis tinely
filed wth respect to the enpl oyer's peak of season.” (Cal. Gode Regs., tit.
8, section 20310; Ruline Nursery (. v . Agricultural Labor Rel ati ons Board
supra, 169 CGal . App.3d. 247 [216 CGal . Rotr. 162].) However, and this

is the distinction the majority fails to observe, the Scheid court was not

requi red to examne whet her the Act inposes upon the Board itself a duty to
conpi | e the type of data contenpl ated by section 1156.4 and research reveal s
no judicial opinion on point. Snply put, Respondent's defense is predicated

on a question of initial
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statutory construction. 12

Here, at least two courts permtted Respondent to proceed at the
trial court level. Frst, the superior court decided it had jurisdiction to
hear the case and, secondly, a court of appeal declined to entertain the
Board's petition to renove the natter fromthe | ower court, instead el ecting
to defer to the superior court which ultinmately concurred i n Respondent’ s
subst anti ve positi on.

It wll be recalled that the majority does even nore than
conclude that it was not reasonabl e for Respondent to believe that it woul d
prevail in the superior court, but al so concludes that Respondent's recourse
to that court was predicated on its effort to del ay the bargai ning
obligation. In other words, the ngjority has chosen to penalize a party for
a course of action which two courts allowed to proceed. In light of the
judicial devel opnent of these proceedings, it seens unreasonabl e to suggest
that Respondent pursued a litigation posture in order to achi eve ends ot her
than those that effectuate the policies of the Act, by attenpting to del ay
t he bargai ni ng obl i gati on.

Wiat nakes this case so unusual is that, as evidenced by the
Boni ta and Tepusquet cases, the Board s own assessnent of its duty under

section 1156.4 paral l el s the view Respondent asserted

Y he question of first inpression raised, whether the Board nust
conply wth the requirenent of section 1156.4 to devel op uniform statew de
crop and acreage statistics, as noted previously, was addressed by the Board
in Bonita and Tepusquet. The question, however, renains one of first
I npression for the review ng courts.
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before the Board and in the courts. Sgnificantly, the nerits of
Respondent ' s argurents were even substantiated by the superior court which
ruled in Respondent's favor. The fact that the court of appeal reversed,
and Respondent ultinately | ost, should not serve to render Respondent's
initial recourse to the | ower court unreasonabl e.

H ndi ng no i nconsi stency or conflict between Respondent's def ense
of its refusal to bargain and the Board's own validation of that potential
defense in Bonita and Tepesquet, | cannot agree that Respondent’'s efforts to
perfect a judicial challenge to the underlying el ection was asserted i n bad
faith =

DATED  July 17, 1997

MCHAEL B STGKER GHA RVAN

13Fiespondent bel i eves that had the data described in section 1156. 4
been avail able to the Regional Drector in this instance, he woul d have
readi |y and i ndependent|y have ascertained that the petition for
certification was not tinely filed and therefore there coul d not have been a
bona fide question concerning representation which woul d warrant goi ng
forward wth the election. | ammndful of the fact that the Board has
questi oned whet her the statistics contenpl ated by section 1156.4 woul d be
significant in determning, the tineliness of a representation petition, and
| share the Board's views in that regard. (See ny separate opinionin Gillo
Mineyards. Inc. (1995) 21 ALRB No. 3.) The question here, however, stands
apart and turns only on whether, in seeking a judicial reviewof the
under | yi ng el ecti on, Respondent pursued a good faith litigation posture in
order to escape the nakewhol e renedy. (See, Dole Fresh Fruit Conpany/ Dol e
Farmng Gnpany. Inc. (1996) 22 ALRB Nb. 4.)
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CASE SUMVARY

@Gl |l o M neyards, Inc. 23 ARBNo . 7
(UAWY Case No. 95-CS-49- SAL
(21 ALRB Nb. 3)

H ecti on

Pursuant to a petition for certification filed by the Lhited FarmWrkers of
Arerica, AFL-QO (UAWor Lhion) on July 13, 1994, the Board s Salinas
Regional Drector conducted an investigation and, finding that the petition
raised a valid question concerning representation, conducted a secret ball ot
el ection anong the Sonoma County agricultural enpl oyees of Gall o M neyards,
Inc. (Enpl oyer or Respondent) on July 26, 1994. The tally of ballots

[) e?/leal ed 81 votes for the UFW 21 votes for No Lhion, and 5 chal | enged

al lots.

Hearing & Decision on Enpl oyer's (hjection to Hection

Thereafter, the Emloyer tinely filed a single objection to the el ecti on on
the basis of section 1156.4 of the Agricultural Labor Relations Act (ALRA or
Act) which requires that el ections be held only when the current enpl oyee
conpl enent, as determned fromthe payrol | period i medi ately preceding the
filing of the petition, is no less than 50 percent of the enpl oyer's peak
enpl oynent for the current cal endar year. The Enpl oyer contended that it
woul d not reach peak enpl oynent until sonetine later in cal endar year 1994
and, further, the enpl oyee conpl enent in support of the petition was |ess
than half of its anticipated or prospective peak.

A full evidentiary hearing was hel d before an I nvestigative Heari ng Exam ner
(IHE) to determne whether, in accordance wth established precedents, the
Regional Drector's determnation that the petition was filed i n accordance
wth the statutory peak requirenent was reasonable in |ight of the
infornation available to himat the tine of his investigation.

The I|HE found that the Regional Drector had acted properly and recommended
to the Board that the el ection be upheld. The matter was transferred to the
Board after the Enpl oyer filed exceptions to the |HE s decision and the UFW
filed a brief inresponse. O July 26, 1995, the Board i ssued a deci sion
affirmng the IHE s findings and certifying the U-Was t he excl usi ve
representative of all of the Enpl oyer's Sonona Gounty agricul tural enpl oyees
for purposes of collective bargaini ng.



Enpl oyer' s Refusal to Bargain

O July 23, 1995, the Lhion invited the Enpl oyer to commence negoti ati ons.
Snce there is no direct judicial review of decisions in representation
matters, the Enpl oyer advised the Union that it would refuse to bargain in
order to perfect a judicial challenge to the underlying el ection.
Accordingly, the Union filed an unfair |abor practice charge in order to
permt issuance of a final and appeal abl e Board deci si on based on t he

Enpl oyer's admtted refusal to bargain and General ounsel filed a fornal
conpl ai nt based on the charge.

Enpl oyer' s Recourse to Superior Court

Before the natter could reach the Board, and ultinately a court of appeal, by
the normal process (a technical refusal to bargain), the Enpl oyer sought
inmmedi ate judicial intervention by filing a wit in the superior court on the
grounds that the Board had viol ated a cl ear and unanbi guous stat utory

provi sion, thereby depriving the Enpl oyer of due process. In seeking to have
the lower court set aside the election, the Ewloyer asserted that it woul d
be futile to first exhaust admnistrative renedies by awaiting Board action
on the nmatter and, further, the Enpl oyer woul d suffer irreparable harmif the
relief requested was not i medi ately avail abl e.

O March 4, 1996, the superior court found that it had jurisdiction and

granted the relief requested by the Enpl oyer, including the staying of any
further Board proceedi ngs, thereby effectively invalidating the el ection.

Board's Appeal G Superior Gourt Decision

The Gourt of Appeal for the Fifth Appellate Dstrict reversed the deci sion of
the superior court, holding that the superior court was wthout jurisdiction
tointerfere wth the Board' s orderly processes and directed the court to
vacate its order. Wiile not directly deciding the nerits of the Enpl oyer's
challenge to the election itself, the appellate court ruled that the Board
had not violated a "clear and unanbi guous" statutory provision, as the e

Enpl oyer had asserted, and that the Board's interpretati on of the di sputed
slt atutory | anguage was reasonabl e, thereby effectively uphol ding the

el ecti on.

Enpl oyer' s Recognition 0 Uhion

O Decenber 20, 199S, shortly follow ng i ssuance of the decision of the court
of appeal, the Epl oyer advised the Lhion that it was prepared to bargain for
the purpose of negotiating a collective bargai ni ng agr eenent .
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Board Deci sion Oh Refusal To Bargai n

After the superior court vacated its order, Respondent wai ved the hol di ng of
an evidentiary hearing on the pending unfair |abor practice charge and agreed
to submt the nmatter directly to the Board. The only question before the
Board was that of an appropriate renedy for Respondent's admtted failure or
refusal to bargain in good faith in violation of section 1153(e) and (a) of
the Act. The Board issued the standard renedi es applicabl e to such cases and,
inaddition, a nagjority of the Board awarded t he bargai ni ng nakewhol e remedy
for the period commencing with Respondent's filing of the superior court
action until Respondent formally recogni zed the Uhion. They reasoned t hat
Respondent ' s rejection of the nornal "technical refusal to bargain" process
and its ill-fated foray into the superior court was based on such

unreasonabl e grounds that the Board could infer its sol e purpose was sinply
to delay the bargaining obligation. As Chairnan S oker disagreed, wth the
najority's reasoning, he woul d not have granted the nakewhol e renedy.

* * *

This Gase Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB
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