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CEQ S ON AFH RM NG D SM SSAL G- HLECTI ON GBIECTI ONS

n July 28, 1997, 1 an el ection was held anong the agricul tural enpl oyees of
Glroy Foods, Inc. (Ewployer). The tally of ballots showed 123 votes for
the Lhited Food & Commercial VWrkers, Local 1096, AFL-A O (Lhion or Local
1096), 61 votes for No Lhion, and 11 unresol ved chal | enged bal | ot s.

The Enpl oyer tinely filed objections to the conduct of the el ection
and to al l eged conduct affecting the results of the election. O August 21,
the Board s Executive Secretary issued a Notice setting two of the objections
for hearing and dismssing the renaining objections. This nmatter is now
before the Board on the Enpl oyer's request for review of the Executive

Secretary's dismssal of certain objections.

NI dates herein refer to 1997 unless ot herwi se speci fi ed.



Al eged Rel ease of the Enpl oyer's Excel sior List ((bjections 4 and 6)

The Enpl oyer requests review of the Executive
Secretary's dismssal of objections alleging that there was an i nproper
rel ease of the Enpl oyer's Excelsior list (i.e., the list of current enpl oyees
and their addresses), and that this resulted i n canpai gning by representatives
of the Lhited FarmWrkers of America, AFL-A O (WY which confused eligible
voters into thinking that the UPWwas a choice on the bal l ot and, therefore,
that the union votes cast in the election were, in part, not in favor of the
petitioni ng union.

A declaration filed by Mria Gastillo, a Qlroy enpl oyee, states
that a person identifying hinself as a UFWrepresentative visited her home and
told her not to vote for Local 1096 but instead that she and the ot her
enpl oyees shoul d "vote-in" the UFW The person al so allegedly told her that
they had al ready visited other enpl oyees' houses to tell themto choose the
UFWinstead of Local 1096 in the election. GCastillo states that during the
sane week she tal ked to ot her enpl oyees who were visited by UFWpeopl e who had
said the sane thing to them Geoffrey F. Gega, one of the Enpl oyer's
attorneys, filed a declaration stating that Local 1096 s busi ness agent Roy
Mendoza told himthat he had infornation that the Excel sior |ist had been
furnished to the UFW Mendoza al | egedly asked i f the Enpl oyer had rel eased
the list to the UAW and Gega advi sed hi mthat the
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Enpl oyer had rel eased the list only to the Agricultural Labor Rel ations
Board (ALRB).

The Executive Secretary di smssed (bjections 4 and 6 for |ack of
decl aratory support denonstrating that the UFWwas abl e to nmake horne
visitations only because it apparently received a list of enpl oyee nanes and
addresses fromthe ALRB. The Executive Secretary noted that the only non-
hear say evi dence in support of the allegation was of one visit by the UFWto
the hone of one enpl oyee. Mreover, he noted, there was no decl aratory
support for the allegation that enpl oyees nay have been confused as to which
union they were voting for on the ballot.

The Enpl oyer argues that it has submtted sufficient evidence to
denonstrate that the UPWobtai ned the Excel sior list and i nproperly used the
list to make hone visits to enpl oyees. The Enpl oyer further argues that the
Executive Secretary shoul d not have excluded fromhis consideration all
hear say evi dence, and in particul ar shoul d not have excluded the Uhion agent's
all eged statenent that he had heard the Excel sior list had been rel eased to
t he u=VV2 Fnally, the Enpl oyer asserts that it is not required to show t hat
enpl oyees were actual |y confused by statenents nade by URWrepresentati ves
during its hone visits, and that it has nade a prima facie show ng that there

was a

2 Gontrary to the Enpl oyer' s assertion, the Executive Secretary did not
adopt an "underground’ regul ation by excludi ng hearsay statenents. The
Executive Secretary excluded hearsay statenents fromhis consi deration because
they alleged facts not wthin the declarants' personal know edge, and thus
failed to conply wth the existing regulation, California Gode of Regul ati ons,
title 8, section 20365.
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potential atnosphere of confusion regarding the balloting process.
D scussi on
In J.R Norton Gonpany v. ALRB (1979) 26 Gal .3d 1, the Galifornia

Suprene ourt concl uded that Labor Gode section 1153.3(c) did not require the
Board to hold a full hearing in every case in which el ection objections are
filed. The court upheld the Board s application of the requirenent in the
Board's regulations, Title 8, Galifornia Gode of Regul ations;, section 20365,
that an el ection objections petition nust be acconpani ed by decl arati ons
establishing a prinma facie case of el ection msconduct. The court found that
the regul ation, which requires that the facts stated in each decl aration shal
be within the personal know edge of the declarant, served a valid purpose in
assuring that the board woul d not dissipate its limted resources in hol di ng
neani ngl ess hearings on clains that were legal ly insufficient.

The Board has hel d i n nunerous cases that the Executive Secretary
acts properly in di smssing objections based on declarations alleging facts
which are not within the personal know edge of the declarants. (See, e.g., G

H& GZysling Dairy (1993) 19 ALRB Nb. 17.) The hearsay statenents relied

upon in the declarations submtted in the instant case--statenents nade by
persons other than the declarants thensel ves--are clearly statenents of
alleged facts not wthin the personal know edge of the declarants. No

declarant states fromhis or her own personal

23 ALRB Nb. 10 4,



know edge that the UPWwas gi ven an Excel sior list of the Enpl oyer's
enpl oyees. (ega' s statenent that the Lhion's business agent told himthat he
had i nfornmation that the list had been furnished to the UFWis not a statenent
of facts wthin the declarant's personal know edge, since Gega had no per sonal
know edge of whether or not the list was furnished to the UFW S mlarly,
Maria Castillo' s statement that a UFWrepresentative visited her home does not
establish prima facie that the UPWaobtai ned the list, nor do her hearsay
statenents that the UPWvisited ot her enpl oyees’ hones establish that fact.
The Board takes very seriously any allegation that Board agent
msconduct inpaired the integrity of the election process. It is extrenely
inportant that the Board's processes of preparing for and conducting el ections
be of the utnost fairness and wthout any taint of bias, either actual or
percei ved, toward any party. Because we are so concerned wth protecting the
integrity of elections, we are very reluctant to dismss an el ection objection
inplying that a Board agent nay have inproperly rel eased an Excelsior list to
a union which was not entitled toit. Ve are however, bound by the procedures
set forth in our regulations for consideration of el ection objections, which
reguire that objections be supported by declarations stating facts wthin the
personal know edge of the declarants. (Cal. (ode Regs., tit. 8, 8 20365.) Ve
cannot alter those procedures wthout a fornal anendnent of the regul ations,

even in a case where the allegations inply that there mght have
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been a serious breach of the integrity of the Board s pre-el ection processes.
W note, however, that if the Enpl oyer had w shed to pursue this natter
further, it could have foll owed the Board' s external conplaint procedure,
under whi ch the Board investigates conpl aints agai nst agency enpl oyees
all eging bias, prejudice or inproper conduct. 3

Goncerning Maria Castillo's allegation that the UPWtol d her that
she should "vote-in" the UPWrather than. Local 1096, we find that this is not
enough to establish that eligible voters would tend to be confused into
thinking that the UPWwas a choice on the ballot and that a "uni on" vote was
therefore a vote for the UFW Gastillo nakes no clai mthat the appearance of
the actual ballot was msleading, or that Local 1096 was not clearly
identified on the ballot. In the absence of such a claim we conclude that a
reasonabl e voter woul d not be confused about what the actual choices on the
bal | ot were.

For the above reasons, we conclude that the Enpl oyer has failed to
present a prina facie case that there was an inproper rel ease of the
Enpl oyer's Excelsior list and that this resulted in inproper canpai gni ng by
the WFWcausi ng voter confusion. Ve therefore affirmthe Executive

Secretary's dismssal of (bjections 4 and 6.

3 The Board' s external conplaint procedure is contained in the Board' s
Qperations Manual , Chapter 2, section 3-2590, Appendix 2 7.
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Al eged. Inadequate Notice of the Hection Gven to the Epl oyees

((oj ecti on 5)

The Enpl oyer seeks review of the Executive Secretary's dismssal of

its objection that there was inadequate notice of the election given to
enpl oyees, and clains that there was notice given to | ess than 50 percent of
the eligible voters.

The Enpl oyer' s safety nmanager Joe Garcia filed a declaration
stating that he acted as the Enpl oyer's representative in directing Board
field agents to fields where enpl oyees were working so that the agents coul d
distribute notices of the election. The agents began their distribution about
10:00 aam About 1:30 p.m, Garcia states, a Board agent asked hi m how nany
peopl e they had visited during the day. Garcia told himthey had visited 102
peopl e out of the 120 peopl e working that day, and they still had tine to get
toall the remaining fields. According to Garcia, the Board agent i ndi cated
that he thought that enough peopl e had been contacted. About twenty m nutes
later, Garcia offered to take another Board agent to another field to neet
w th enpl oyees, but the Board agent allegedly replied that his supervisor felt
that they had al ready contacted enough enpl oyees.

The Executive Secretary di smssed (bjection 5 because he cal cul at ed
that only a naxinumof 31 eligible voters failed to vote and this nunber coul d

not have affected the outcone of the
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el ection.4 He noted further that there were indications in the declarations
that the parties, including representatives of the Enpl oyer, discussed the
upcom ng el ection w th nunerous enpl oyees.

The Enpl oyer argues that the Executive Secretary's reference to 220
eligible voters is erroneous, and that there was in fact notice to | ess than
fifty percent of eligible voters. The Enpl oyer now contends that there were
actually 241 eligible voters, and clains that it pointed this out inits
"Petition. n5 In any case, the Enpl oyer argues, the Executive Secretary shoul d
not have applied an outcone determnative test in this case because that
i gnores the Enpl oyer's argunent that the lack of notice, conbined wth the
U8 al l eged use of the Excelsior list and resulting confusion about which
| abor organi zati on (or whether both | abor organizations) were contained on the

bal lot, affected or coul d have affected the out cone of the el ection.

4 The Executive Secretary assunmed for purposes of his analysis that the
11 chal l enged bal | ots were based on a failure to appear on the list of
eligible voters. Subtracting that nunber fromthe total nunber of voters
(200, including 5 void ballots), he cal cul ated that a mni rumof 189 out of
220 elbi Igi ble voters (that is, the 220 enpl oyees who were on the list) actually
cast ballots.

> Presunabl y the Enpl oyer is referring to its Response to the Petition.
The copy of the Enpl oyer's Response to the Petition which was dat e-stanped as
received in the Visalia Regional Gfice of the Board on July 23, first has the
nunber of enpl oyees listed as 241, but this nunber is crossed out and the
nunber 214 is hand-witten below wth the initials "J.G" signed. Quriously,
the copy of the Response to the Petition which the Enpl oyer attached to its
Satenent of Facts and Law in Support of Enployer's Petition to Set Aside
Hection does not contain this alteration, which presunabl y was approved by an
agent of the Enpl oyer.

23 ALRB Nbo. 10 8.



O scussi on
The Regional Director is required to give as nuch notice of an
el ection as is reasonabl y possi bl e under the circunstances of each case. (J.

Cperti, Inc. (1984) 10 ALRB No. 50.) The Board does not require that el ection

notices be given individually to each potential voter. (Sun Wrld Packi ng

Gorporation (1978) 4 ALRB No. 23.) The very short tine constraints of the
Agricultural Labor Relations Act (ALRA or Act) which requires an election to
be held wthin seven days of the filing of a petition, as well as the other
natters such as peak enpl oynent and show ng of interest that the Board agents
have to determne, all nake the giving of notice of the tine and pl ace of the
election difficult. Thus, an objection based on i nadequate notice w |
general |y be di smssed unless the objecting party can show that an out cone
determnative nunber of voters was di senfranchised. (R T. Engl und Gonpany

(1976) 2 ALRB No. 23.)

The nunber of enpl oyees on the list submtted by the Enpl oyer in
this case to the regional office was 220. The Enpl oyer nay not now be heard
to argue that the nunber was different, since it has presented no evi dence
that there were any eligible enpl oyees who were not on its list. The nunber
of eligible voters who voted, 189, 6 is sufficient to show adequate notice was
given, and that there was no "di senfranchi sement” of an outcone determnative

nunber of eligible voters.

6 This nunbber is arrived at by subtracting the 11 unresol ved chal | enges
fromthe total of 200 votes cast.

23 ALRB Nb. 10 9.



Further, the Enpl oyer has nade no prina facie show ng that the
bal | ot was potentially confusing to voters. The tally of ballots clearly
indicates that the only union listed on the ballot was Local 1096. S nce the
UFWdid not intervene in the election, it could not have been |isted on the
ballot and in fact the tally does not |ist any intervenors.

The only decl arant who stated that she had been told by a UFW
representative that she shoul d choose the UFWin the el ection was Castill o.
However, Gastillo did not state that the ballot |isted a second union, or that
the identification of Local 1096 on the ballot was confusing, and thus it
cannot be concl uded that a reasonabl e person woul d have been confused about
what a vote for the Uhion woul d nean.

For the above reasons, we conclude that the Enployer failed to
nake a prina facie showng that there was inadequate notice given of the
el ection or that there was voter confusion about which union was listed on the

baIIot.7 V¢ therefore affirm

! It is disingenuous for the Enpl oyer to inply that it did not know

whet her both unions were listed on the ballot, since each ballot is held up
for viewng by all persons present during the tally, including the Enpl oyer's
observers. (obviously, if both unions had been listed on the ballot the

Enpl oyer woul d have been able to make a specific objection on the grounds t hat
a non-petitioning, non-intervening union had been inproperly listed on the
bal | ot .

23 ALRB Nb. 10 10.



the Executive Secretary's dismssal of (bjection 5. 8

DATED. Otober 3, 1997

MCHE B STCKER Chai rnan®

| VO\NNE RAMCE R CHARDSON Menber

LINDA A PROK Menber

TR CE J. HARVEY, Menber

8 O Septenber 30, 1997, the Lhion filed a notion to dismss the
Enpl oyer' s obj ections and i npose sancti ons upon the Enpl oyer and its counsel .
The Lhion alleges that the Enpl oyer, in obtaining a continuance of the hearing
inthis matter until Cctober 14, 1997, falsely represented to the Executive
Secretary that the Enpl oyer' s harvest operations woul d continue through the
third week of Cctober 1997. The ULhion alleges that the harvest is actually
ending during the first week of Qctober 1997, and that the Enpl oyer knew this
to be true at thetine it filed its request for continuance. The Uhion
reguests that the Enpl oyer's objections be dismssed or that, in the
alternative, the Enpl oyer be prohibited frompresenti ng any evi dence for which
the Uhion woul d have to call any enpl oyee rebuttal w tness who mght be
unavai | abl e as of the date of the continued hearing, and that other unspecified
sanctions be inposed. Ve defer this natter to the Investigative Hearing
Examner for determnation of whether the Lhion's notion is well grounded and,
If so, what, if any, sanctions to inpose.

° Menber Gace Trujillo Daniel did not participate in the
consi deration of this case.

23 ALRB Nb. 10 11.



CASE SUMVARY

G lroy Foods, Inc. (Lhited Food and 23 ALRB Nb. 10
Cormer ci al Wrkers, Local 1096) Case \o. 97-RG 2-M
Backgr ound

Follow ng an el ection in which the Lhited Food & Gormercial V@rkers, Local
1096, AFL-A O (Lhion) was sel ected as the excl usive representative of the
agricultural enpl oyees of Glroy Foods, Inc. (Ewloyer), the Epl oyer filed
el even el ection objections. In aruling issued August 21, 1997, the Board s
EXﬁcutive Secretary set sone of the objections for hearing and di sm ssed

ot hers.

The Enpl oyer requested review of the Executive Secretary's di smssal of

obj ections alleging that there was an inproper rel ease of the Ewl oyer's
Excelsior list, resulting in canpai gning by representatives of the Lhited Farm
Vorkers of Anerica, AFL-A O (UAW whi ch confused eligible voters into thinking
that the UPWwas a choice on the ballot; and that there was i nadequate notice
of the el ection given to enpl oyees.

Board Deci si on

The Board affirned the Executive Secretary's dismssal of the objections

all eging that inproper canpai gning by the UFWresulted i n confusi on of
eligble voters. The Board found that the Executive Secretary had properly
excl uded fromhis consideration all egati ons based on hearsay, and concl uded
that there was no prina facie showng that the UAWhad obt al ned t he Excel si or
list, and no show ng that a reasonabl e voter woul d have been confused about
the actual choices on the ballot. The Board al so affirned the Executive
Secretary's dismssal of the objection alleging that i nadequate notice was
given of the election. The Board found that the Regional O rector had given
adequat e notice and that the nunber of enpl oyees who had actual |y voted
denonstrated that there coul d not have been any "di senfranchi senent” of an
out cone determnative nunber of eligible voters.

* * *

This Case Sutmary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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AR ALTRAL LABCR RHLATIONS BOARD
3
4 In the Matter of : )
) Case No. 97-RG 2-M
. A LROY FaDS, INC, g
)
6 _ Enpl oyer, )
) AMENDED
and ) NOTl CE GF CBJECTI ONS SET
7 ) FOR HEAR NG NOTI CE CF
WN TED FOD AAD OOMMERO AL ) PARTI AL O SM SSAL (F
8 WRKERS, LGCAL 1096, AFL-AQ ) CBIECTI ONS; AND NOT CE CF
& AC ) CPPCRTUN TY TO H LE REQUEST
9 ) FOR REM EWV
Petitioner. )
10 )
11 PLEASE TAKE NOTI CE THAT, pursuant to Labor Gode section 1156. 3 (c), an
1 I nvestigative hearing on the objections filed by Glroy Foods, Inc.
13 Enpl oyer) in the above-captioned matter wll be conducted on Septenber 30,
1997, and on consecutive days thereafter until conpleted in Visalia,
14
CGalifornia, at a location to be later noticed by the Executive Secretary.
15
The investigative hearing shall be conducted i n accordance wth the
16 provi sions of Board Regul ati on 20370. The Investigative Heari ng Exam ner
17 shal | take evidence on the follow ng issue raised by the allegations in the
18 obj ections petition:
19 (bjections 3 and 72 DO d agents and\or supporters of the Uhited Food
20 and Cormerci al Wrkers, Local 1096 (Uhion), by threateni ng enpl oyees t hat
21 the Unhion woul d have themfired if they 25
22
23 ! The Boards Regul ation are codified in at Title 8 California Qode of
Regul ati ons, section 20100 et seq.
24
25
-1-
26
27
HT;'IFII!
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did not supoort the Uhion by signing authorization cards and/ or
voting for the Lhion in the election, interfere wth enpl oyee free
choice to the extent that warrants invalidating the el ection under the
appropriate standard for eval uating party or third party conduct? (See
Furul cana Farns, Inc. (1991) 17 ALRB No. 4, pp. 19, 22.)

PLEASE TAKE FURTHER NOTI CE that the fol | ow ng objections filed by
the Enpl oyer are hereby D SM SSED for the fol | ow ng reasons:

(pjection 1, alleging that, due to fraud and msrepresentation in
the solicitation of authorization cards, the show ng of interest and,
thus, the election petition, is defective, is dismssed because the
regional director's determnation as to the sufficiency of the show ng of
interest is not reviewable, as it is a purely admnistrative natter
whereby the Agricultural Labor Relations Board (ALRB or Board) decides
whether a claimof representation warrants the expense and effort of an
el ection. (N shikawa Farns, Inc. v. Mihoney (1977) 66 Cal . App. 3d 781;
Thomas S Castle v. ALRB (1983) 40 Cal . App. 3d 668.) In addition, an
objection will not be set for hearing where, as here, the supporting
declarations contain only hearsay, which is contrary to the requirenent
inthe Board s regulations that declarations state facts wthin the
personal know edge of the declarant. (Regulation 20365(c)(2)(B); J.R
Norton (o. v. ALRB (1979) 26 Cal.3d 1; G8G Zysling Dairy (1993) 19
ALRB No. 17.)

(pj ection 2, which alleges that the bargai ning unit
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shoul d have been limted to the San Joaquin Valley, is dismssed for
failure to provide any basis for overcomng the statutory presunption in
favor of statew de bargaining units. (Lab. Gode Sec. 1156.2.) In light of
the statutorily declared policy concerning the scope of bargaining units
under the ALRA a petitioning union' s proposed unit designation is not
binding on the Board. Mreover, inits response to the Petition for
Certification, the Enpl oyer advised the Regional Drector that the unit
sought did indeed include all of its agricultural enployees in CGalifornia
(paragraph 6(a)), that the enpl oyees are enpl oyed within a single

geogr aphi cal area, thereby obviating need for further investigation
pursuant to Labor Gode section 1156.2 regarding the appropriateness of a
singl e bargaining unit (paragraph 6(b)), and further, that the Enpl oyer
agreed that the unit sought by the Uhion is appropriate (paragraph 6(d)).

(pj ections 4 and 6, which allege inproper rel ease of the
Excelsior list to the Lhited FarmVWWrkers of Awrica, AFL-AQ G (URY and
unl awf ul canpai gni ng by the UFW(which did not intervene in the
el ection), are dismssed for |ack of declaratory support denonstrating
that the UFWwas abl e to make hone visitations only because it apparently
received a list of enpl oyee nanes and addresses fromthe ALRB. The only
non- hear say evi dence in support of the allegation was of one visit by the
UFWto the hone of one enployee. In addition, there is no decl aratory
support for the allegation that enpl oyees may have been confused as to
whi ch union they were voting for.
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(pbjection 5, which alleges that el ection notices were
distributed by Board agents to less than fifty percent of the 220 3
eligible voters, is dismssed inlight of the fact that only a nmaxi num

of thirty-one eligible voters failed to vote® and that this nunber

coul d not have affected the outcone of the el ection.

Further, there are indications in the declarations that the parti es,
I ncl udi ng representatives of the Enpl oyer, discussed the upcom ng
el ecti on w th nunerous enpl oyees.

(pj ection 8, which alleges msrepresentati ons of conpany
pol i cy concerning the use of |abor contractors, is dismssed for
failure to provide declaratory support based on facts wthin the
per sonal know edge of the declarants. (See discussion above concerni ng
(pj ection 1.)

(pj ection 9, which alleges that enpl oyees were intim dated
because the Lhion's observers at the el ection were avid and vocal Uhi on
supporters, is dismssed because no objectionabl e conduct by the
observers is alleged. Nor is any inpropriety in the sel ection of
observers all eged, as each party may be represented by observers of its
own choosing as |ong as they are non-supervi sory enpl oyees of the
enpl oyer. (Regul ation 20350(b).) Mreover, Regul ation 20350(b) al so
provides that any party objecting to the observers designated by
anot her party nust register the objection wth the Board agent
supervising the el ection prior to the

2Assurri ng that the 11 chal | enged bal | ot s were based on a

failure to appear on the list of eligible voters, a mninumof 189 of
220 eligible voters actually cast ballots.
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commencenent of the election, or the right to object to the conduct of the
election on this basis is waived. In this case, there was no show ng that any
such objection was tinely rai sed by the Enpl oyer.

(pj ection 10, which alleges that the Uhion' s business agent was
wthin the quarantine area at one of the voting sites wth five mnutes
renmai ni ng before the posted closing tine, is dismssed for failure to allege
that there were any enpl oyees present in the voting area at that tine who had
not yet vot ed.

(pj ection 11, which alleges that Board agents closed polls five or
ten mnutes prior to the agreed upon end of the voting period at two sites,
Is dismssed for failure to provide evidence that any voters were
di senfranchi sed by said conduct, or, if so, that they were sufficient in
nunber to have affected the outcone of the el ection.

PLEASE TAKE FURTHER NOTI CE that, pursuant to Regul ati on 20393
(a), the Enployer may file wth the Board a request for reviewof the parti al
dismssal of its election objections wthin five (5) days of this Qder. The
five-day filing period is cal culated i n accordance wth Regul ati on 20170.
Accordingly, the request for reviewis due on Septenber 2, 1997.
DATED  August 26, 1997

‘7\
f

IR TT I i

[l | WU

NORVA TURNER

Acting Executive Secretary, ALRB
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