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DEAQ 9 ON AND CROER
n Decenber 11, 1995, Admnistrative Law Judge (ALJ) Barbara D
Mbor e i ssued the attached deci sion, in which she found that S & S Ranch,

Inc., a Galifornia Gorporation (Respondent or Enpl oyer) had viol ated
section 1153 (a) of the Agricultural Labor Relations Act (ALRA or Act) by
refusing to reinstate striking enpl oyees who had unconditional ly of fered
toreturn to work after engaging in an economc strike. Respondent tinely
filed exceptions to the ALJ's decision, along with a supporting brief, and
General ounsel tinely filed a response.

The Agricultural Labor Relations Board (Board) has consi dered
the record and the ALJ's decision in |ight of the exceptions and briefs
submtted by the parties and, for the reasons expl ai ned bel ow, finds that
the evidence is insufficient to establish that Respondent violated the
Act .

11111

Ny



D SOBS N

Respondent excepts to the ALJ's finding that the
General Qounsel proved, by a preponderance of the evidence, that
Respondent failed to nake an adequate offer of reinstatenent to returning
economc strikers follow ng their unconditional offer to return to work.
Ve find nerit in this exception.

It is undisputed that Respondent's personnel manager, Teresa
B anco, advi sed three enpl oyees, Franci sco Godoy CGej a (Godoy), Jose Manuel
Millegas Alvaro (M| egas) and Javi er Hernandez (Hernandez), that they
woul d have to see their foreman, Gonzal o Soto, about returning to work
followng a work stoppage that began earlier in the day. Wat is in
di spute is whether Bl anco nade additional comments to the three enpl oyees,
which they in turn relayed to other strikers who were waiting outside,
indicating that not all of themwould be reinstated.® According to
B anco, she told themonly that she had not hired them and that they
woul d have to go talk to Soto. Godoy, on the other hand, testified that
Blanco told themthere were only three vacanci es and that the conpany

coul d not take work fromthe ot her
11111

't is undisputed that the workers engaged in an econonic strike
whi ch constituted protected concerted activity and that Respondent did not
hire pernanent replacenents. The ALJ was not persuaded that the workers
believed they were fired. The ALJ al so found that an unconditional offer
toreturn to work was made on behal f of all of the strikers. Ve affirm
these findings. Therefore, we believe, as did the ALJ, that this case
turns on whet her Respondent, in response to the enpl oyees' offer to return
towrk, nade a legally sufficient offer of reinstatenent.
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workers in order to take the group back. Mllegas testified that B anco
said there were only a few vacanci es. 2

Respondent argues that Bl anco shoul d be credited and that
B anco' s response telling themto "go and talk to M. Soto" was an
adequat e offer of reinstatenent, since she was sending themto talk wth
the one person who coul d assign work to them?® Respondent relies on S & F
Enterprises, Inc., d/b/a Lucky 7 Linousine (1993) 312 NLRB 770 [ 146 LRRMV
1044]. In that case, a personnel nmanager repeatedly told an enpl oyee that
he woul d have to contact the conpany's owner about reinstatenent. The
Nati onal Labor Rel ations Board (NLRB) found that the nanager's response
was a sufficient offer of reinstatenent.

V¢ agree that S & F Enterprises would be controlling if
anco's version of the conversation is credited.® In that event, anco,
just as the personnel nanager in S & F Enterprises, woul d have sinply
referred the returning enpl oyees to the proper person to which they shoul d
address their offer to return to work. Therefore, we turn to the issue of
whi ch version of events shoul d be credited.

The Board w |l not overturn a deneanor-based

credibility determnation unless the clear preponderance of all the

rel evant evi dence denonstrates that it is incorrect.

“Hernandez did not testify.
*The record indicates that Soto had hiring authority.

“There is no indication in the record that Respondent cited to S & F
Enterprises inits argunent before the ALJ.
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(Sandard! Dry V| Products, Inc. (1950) 91 NLRB 544, enf’'d (3rd dr.
1951) 188 F. 2d 362; David Freednan & ., Inc. (1989) 15 AARB Nb. 9.) A
different standard is applicabl e when review ng credibility determnations
whi ch are based not on deneanor, but on such things as reasonabl e
i nferences, the consistency of wtness testinony, plausibility of the
testinony in light of other evidence and of common experience, or the
presence or absence of corroboration. In such instances, the Board nay
overrule an ALJ's credibility resolutions where they conflict wth well
supported inferences fromthe record considered as a whole. (Glifornia
Val | ey Land Gonpany, Inc. (1991) 17 ALRB No. 8; NLRB v. Pyne Ml di ng Corp.
(5th dr. 1955) 226 F.2d 818, 819; Krispy Krene Donut Corp. v. NLRB (6th
dr. 1984) 732 F.2d 1288, 1290.)

Here, the ALJ credited Godoy and M|l egas’ testinony that
B anco told themthere were only a few vacanci es and that others woul d not
be displaced in order to give the strikers their jobs back. Based on
these findings, the ALJ concluded that Respondent had not net its | egal
obligation to offer the enpl oyees i medi ate rei nstatenent. However, these
credibility determnations were not based on the w tnesses' deneanor, but
on what the ALJ saw as the plausibility of the testinony. It woul d nake
no sense, she reasoned, for the three workers who spoke wth B anco to
have lied to their coworkers if they had been told that all they had to do

to go to work was to contact Soto.
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Snce the ALJ's credibility determnation in favor of Gdoy and
Millegas is not based on deneanor, but on the plausibility of their
version of events in |light of other evidence, the Board nay nake its own
judgenent as to which version is the nost plausible. Wile the present
case presents a close factual question, we find B anco' s version of the
critical conversation to be nore pl ausi bl e.

In evaluating the conflicting testinony, it is inportant to
note that there was little consistency among the wtnesses as to exactly
what was said by Blanco to the three enpl oyees. odoy testified that
Blanco said there were only three vacanci es and that others woul d not have
their jobs taken away so the strikers could return. M Ilegas, who was not
credited as to other portions of his testinony, recalled only that B anco
said there were a fewvacancies. { the enpl oyees anong the | arger group
that testified as to what was reported back to them one (Julian Sandoval
Tanmayo) said they were told there were only a few vacanci es and ot hers
testified that they were just told that they did not have their jobs back.

Thus, there is no corroboration for Gdoy s testinony that
Bl anco spoke of not displacing any repl acenent workers. The only
consistent testinony is that Blanco said there were a few vacanci es and
that the larger group was told they did not have their jobs back. The
latter inpression is not inconsistent wth Bl anco' s version of the

conversation, since it is undisputed that
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she did not say they were reinstated, but that they woul d have to see Soto
about returning to work.

Moreover, we find it significant that several enpl oyees nade
inmedi ate efforts to contact Soto about returning, and the ngjority of the
27 strikers contacted Soto wthin a few days and were i nmedi atel y put back
to work. These actions by a majority of the strikers are not consi stent
wth being told that they woul d not be taken back due to the hiring of
repl acenents, nor is it fully consistent wth being told there were only a
fewvacancies. This, coupled wth the lack of consistency in the
enpl oyees' testinony, casts doubt on Godoy and M || egas' version of
anco' s conmment s.

Mre inportantly, in light of the record evidence as a whol e
and, in particular, the Enployer's wllingness to reinstate every enpl oyee
who contacted Soto, we find it less plausible that B anco woul d have said
the things attributed to her by Godoy and MIlegas. Frst, we know that
her version was plausible in light of record evidence that Soto had
authority to hire and i nmediately reinstated all those who contacted him?
V¢ al so know that no repl acenents, tenporary or pernanent, were hired on
July 20, because Soto, after failing to secure workers through the
Enpl oynent Devel opnent Departrnent, only borrowed nenbers of ot her
foremen's crews at the ranch. anco deni ed know ng how many, if any,

addi tional workers Soto needed at the tine of the

*The record indicates that as early as that sane evening, Soto told a
striker who contacted himthat he could return the next day.
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conversation with the three strikers, and Soto deni ed havi ng any
communi cations that woul d have gi ven Bl anco such infornation.

In sum we find that B anco's version of the
conversation wth the three strikers is nore plausible. It makes little
sense that Bl anco woul d have said there were only a few vacanci es and t hat
no one woul d be displaced in order to take back the strikers, as this
woul d have been contrary to the facts at the tine and i nconsistent wth
the Enpl oyer's conduct thereafter, which reflected no unw | |ingness to
inmedi ately reinstate the strikers. Nor is there any basis in the record
for believing that Bl anco intentionally msled the strikers in order to
di scourage their return.® Having found that Bl anco's testinony shoul d
have been credited based on its greater plausibility, we find that the
facts of this case fall squarely under the rubric of 5" & F Enterprises
and the case shoul d be di smissed.”’

CRER

Pursuant to section 1160.3 of the Agricultural Labor Rel ations

Act (Labor Code section 1140 et seq.), the Agricul tural
11111

°The fact that sone of the strikers nmay have reasonably believed that
they woul d not be reinstated should be of no inport where that belief is
not based on the enpl oyer's actual words, but instead on an i naccurate
conveyance of the enpl oyer's nessage by the enpl oyees' representati ves.

"\ note that nothing in this decision prevents those who have not been
rei nstat ed because they have not contacted Soto fromnow perfecting their
right to reinstatenent, absent evidence that they have ot herw se abandoned
or wai ved reinstat enent .

22 ALRB N\o. 7 1.



Labor Relations Board finds that the conplaint in Case No.
94-CE-98-M should be, and it hereby is, dismssed inits

entirety.
DATED  July 18, 1996

MCHAE. B STAKER Chai r nan

LINDA A FR QK Menber

22 ALRB N\o. 7 8.



MEMBER RAMOS R CHARDSON, D ssent i ng:
I would affirmthe ALJ's Decision in this matter because |
bel i eve that her findings and concl usions are wel | supported by the record
evidence. | agree wth the majority that the Board may overrule an ALJ's
non- deneanor - based credi bility resol uti ons where they conflict wth well
supported inferences fromthe record considered as a whole. However, |
find no basis for overruling the ALJ's credibility resolutions herein.
the contrary, | believe that her construction of the events leading - to
Respondent's failure to offer immedi ate reinstatenent to the striking
enpl oyees is the only construction that |ogically conports wth the three
enpl oyees' behavior follow ng their conversation wth Teresa B anco.
It is undisputed that earlier in the day, when the
strikers first went to the conpany of fi ce seeki ng Ranch Manger

22 ARB No. 7 9.



Tom S ef anopoul os, anco tol d themshe was S ef anopoul os' representati ve
and that she coul d take care of anything they wanted to di scuss wth him
S nce Blanco held herself out as a representative of the Enpl oyer wth
authority to act onits behalf in personnel nmatters, the enpl oyees were
entitled to rely on her statenents as representing the Enpl oyer's point of
view Athough Bl anco's statenments may not have been an accurate
conveyance of the Enpl oyer's nessage, the strikers cannot reasonably be
charged w th know edge of that fact, under these circunstances.

| believe the evidence strongly supports a finding that B anco
knew the three striking enpl oyees were asking for reinstatenent of all the
returning strikers. anco testified that Hernandez said they had been to
the ECD office and were told "that you have to give us our jobs back to
all of us." (Enphasis added.) (TR 676.) Wen asked whet her Her nandez
indi cated there was anyone wth himother than Gdoy and M| egas, she
answered, "Yes, only by saying 'to all of us.'" (BEwhasis added.) (1d.)

A though Bl anco clained that she told the three strikers only
that they woul d have to go see Soto about being reinstated, | do not
bel i eve that the enpl oyees woul d have subsequent!y behaved as they did
unl ess Bl anco had gone on to nake the discouraging renarks attributed to
her by the strikers--e.g., that there were only a few vacancies, that she
coul d not say which of themwould be hired i n those vacanci es, and t hat

the conpany coul d not take work away fromthe other workers in order

22 ALRB No. 7 10.



to take the strikers back. (TR 68, 111.) As the ALJ properly concl uded,
it woul d have made no sense for the three workers to cone outside and tell
their coworkers there were only a few vacancies if B anco had told them
that all they had to do to go to work was to contact Soto.

Further, | do not find the strikers' version of B anco's
statenents to be inconsistent wth Respondent's subsequent conduct, which
reflected no unw llingness to reinstate the strikers. B anco was not
necessarily representing the Enpl oyer's point of view when she expressed
her conditional wllingness to reinstate a limted nunber of returning
strikers. It may be that if the strikers had gone directly to
S ef anopoul os, he woul d have agreed to reinstate themall imediately.
However, because of her earlier representation, there was no way for the
strikers to know that B anco was not speaking for the conpany itsel f when
she nade her limted "offer.” Athough it becane clear to the strikers
when they returned later that the Epl oyer intended to reinstate them
unconditionally, it was too late by then for the Enpl oyer's offer to
constitute an i nmedi ate unconditional offer.

Moreover, | would not attach any particul ar
significance to the fact that the najority of the 27 strikers contacted
Soto wthin a fewdays and were inmmedi ately put back to work. This
behavior is not inconsistent wth their being told by B anco earlier that
there were only a few vacancies or that they woul d not be put in positions

hel d by tenporary repl acenent

22 ALRB No. 7 11.



enpl oyees. Nb doubt, word got around anong the strikers that Respondent
was hiring back those strikers who had presented thensel ves to Soto, and
the remaining strikers woul d reasonably have concluded that if they
appr oached Soto, they al so woul d be rei nstat ed.

| find this case distinguishable fromS & F
Enterprises, Inc., d/b/a Lucky 7 Linousine, supra, 312 NLRB 770, because
Blanco's statenents to the three strikers did not consist nerely in
telling themto go see Soto about reinstatenent; rather, her statenents
expressed a qualified, limted wllingness to reinstate only sone of the
enpl oyees. Further, | would find B anco's version of the facts to be
i nconsi stent wth the enpl oyees' subsequent behavior. These enpl oyees
were strikers who wanted to be reinstated, and that was precisely why they
presented thensel ves to Blanco. It is not plausible, if the three
strikers had nerely been told to go see Soto, that they woul d have energed
fromB anco's office and told their coworkers that there were only a few
positions avail abl e. Such behavi or woul d have been total |y i nconsi stent
w th their obvious desire to be reinstated.

For the above reasons, | would affirmthe ALJ's
credibility resolutions and uphol d her finding of a violation of Labor
Gode section 1153(a).
DATED July 18, 1996

| VONNE RAMCS R CHARDSON  Menber
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CASE SUMARY

S & SRANCH INC 22 ALRB N\o. 7
(Javi er Hernandez) Case \No. 94-CE98-M
Backgr ound

The conplaint alleged that on July 20, 1994, twenty-seven enpl oyees of S &
S Ranch, Inc. (S & S or Enployer) concerted y conpl ai ned about their wages
and wor ki ng condi tions and concertedly engaged in a strike. The conpl ai nt
further alleged that the Enpl oyer di scharged the enpl oyees and refused to
reinstate themimedi ately upon their unconditional offers to returnto
work, in violation of section 1153(a) of the Agricultural Labor Rel ations
Act (ALRA). Inits answer to the conpl aint, the Enpl oyer contended the
enpl oyees were not di scharged and were reinstated as soon as they of fered
to return.

ALJ Deci sion

The ALJ rejected the workers' contention that they had been di scharged by
the Bl oyer, and concl uded that they were economc strikers. However,
she found that the Ewpl oyer had viol ated section 1153(a) of the ALRA by
refusing to reinstate the striking enpl oyees when they unconditional |y
offered to return to work. She found that three of the enpl oyees nade an
uncondi tional offer to return to work on behalf of all the strikers when
they net wth Enpl oyer representative Teresa B anco. The ALJ further
found that Bl anco' s response, according to the credited testinony of the
enpl oyees, i.e., that there were not enough jobs available for all the
returning strikers, did not neet the Enployer's legal obligation to nake
an uncondi tional offer of reinstatenent.

Boar d Deci si on

The Board affirned the ALJ's findings that the strikers were not fired,
but were economc strikers who were entitled to i nmedi at e rei nst at enent
because they had nade an unconditional offer to return to work. However,
the Board found no violation because it concluded that the evidence was
insufficient to showthat the Enpl oyer failed or refused to reinstate the
strikers. dting the standard whereby it nay overrule an ALJ's
credibility resolutions which are not deneanor-based where they confli ct
wth well supported inferences fromthe record considered as a whol e, the
Board concluded that in light of all the evidence, anco' s version of the
conversation, in which she clains to have nerely told the enpl oyees t hat
she did not hire themand they woul d have to go see their forenan about
reinstatenent, was nore plausible. Finding that a nearly identical
response to an offer to return to work has been consi dered | egal |y
adequat e by the National Labor Relations Board in S & F Enterprises, Inc.
(1993) 312 NLRB 770, the Board di smssed the conpl ai nt.



D ssent

Menber Ranos R chardson woul d have affirnmed the ALJ's finding of a
violation, as she believed the ALJ's findings and concl usi ons to be wel |
supported by the record evidence. She found no basis for overruling the
AJ' s credibility resolutions. O the contrary, she woul d have concl uded
that the ALJ's construction of the events |eading to the Enpl oyer's
failure to offer immedi ate reinstatenent to the striking enpl oyees was the
only construction that logically conported wth the three enpl oyees'

behavi or follow ng their conversation wth Teresa B anco.

* *x %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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BARBARA DO MOCRE This case was heard by ne on Gt ober 10-13,
1995, in Msalia, Gilifornia. It arose froma charge tinely filed with the
Agricultural Labor Relations Board ("ALRB' or "Board') on July 26, 1994,
by Javi er Hernandez agai nst Respondent, S&S Ranch, Inc., (" Respondent, "
"SKS', or "Conpany") which had previously been duly served on Respondent
on July 22, 1994.' Based on the above charge, the ALRB's General Qounsel
i ssued a conplaint on My 25, 1995, which was subsequent|y anended on
Septenber 14, 1995, and again on Septenber 25, 1995. Respondent tinely
filed its Answer to the original conplaint and its Answer to the Frst
Anended Gonpl ai nt on June 7, 1995, and Septenber 22, 1995, respectively.
Pursuant to section 20232 of the Board' s regulations, the allegations of
the Second Anended Conpl aint ("Conpl aint™) are deened deni ed.

In the Conplaint, General Counsel alleged that on July 20,
twenty seven (27) of Respondent's enployees concertedly conplained to
Respondent about their wages and working conditions or, alternatively,
that they engaged in a strike over these sane natters.? Then, in response,
Respondent discharged the enployees and/or "failed and refused to
reinstate or offer to reinstate them imed ately" thereby violating

§1153(a) of the Agricultural Labor Relations Act® ("ALRA" or "Act".)

'A| dates hereafter are 1994 unl ess ot herw se specifi ed.

2 granted Respondent's notion to disnmiss paragraph 12 of the
Gonpl aint at the close of General (ounsel ' s case.

3A11 section references hereafter are to the California Labor
Gode unl ess ot herw se speci fi ed.



Respondent cont ends t he enpl oyees engaged in a strike, and
denies it discharged any of them It further contends it reinstated the
enpl oyees after they offered to return to work as soon as vacanci es were
available since it had hired only tenporary repl acenents.’

Both General (ounsel and Respondent were represented by counsel
at the hearing, and both filed post-hearing briefs. The Charging Party did
not i ntervene.

Won the entire record,® including ny observations of the
W tnesses, and after careful consideration of the parties' briefs, | nake
the follow ng findings of fact and concl usi ons of |aw

[. JUR SDCTlON

Respondent is a California corporation wth its
principal place of business and operations in Mendota, California, where
it grons and harvests cotton and row crops. It is an agricultural

enpl oyer wthin the neani ng of section 1140. 4(a) and

“I't also raised various affirmative defenses. At hearing, it dropped
its fourth affirnati ve def ense whi ch contended that personnel in the
Board's Misalia regional office and various al |l eged di scrimnatees offered
financial rewards to individuals if they would testify on behal f of the
di scrimnatees. Respondent indicated it would argue inits brief its third
affirnmati ve defense, i.e., that it was deni ed due process because the
General Qounsel and regional office staff nade "vague and anbi guous
all egations" and changed the allegations. It did not do so. The sane
claimwas made in a Request for Sanctions whi ch was deni ed by Chief
Admni strative Law Judge Tom Sobel during the Preheari ng Gonference. The
third affirnmati ve defense is simlarly wthout nerit.

®dtations to the official hearing transcript wll be by page
nunber (s) in parentheses. Respondent’'s and General Counsel's exhibits
wll be denoted "RX' and "GX' fol | oned by the nunber.
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(c) of the Act.

At all tines material herein, Athanasios ("Toni) S efanopoul os
was Respondent's General Manager, Gonzalo Soto was an irrigation forenan
and Teresa Bl anco was the conpany personnel nanager - all are supervisors
wthin the neaning of section 1140.4(j) of the Act. Respondent sti pul ated
that at all naterial tines Charging Party and the individuals nanmed in
paragraph 5 of the Conplaint were agricultural enployees wthin the
neani ng of section 1140.4(b) of the Act.® (I:20.)

1. FACTS

Many of the essential facts are not in dispute. Oh July 20,
just before work was to begin, nenbers of foreman Soto's irrigation crew
gat hered outsi de the equi prent yard where they normal |y reported to work.’
They told Soto they wanted a 25 cent per hour raise. Soto did not give
themthe rai se and | eft.

The group also left and went to the fields to pick up co-

®At the close of General (ounsel's case, | granted Respondent's
notion to dismss Jose P. Rodriguez. No one by that nane testified or was
identified by a wtness as part of the group that engaged in the protected
activity. Nor was his nane on G2X1. QX1 does contai n a nane whi ch
appears to be Jose Pedrosa, and one of Respondent’'s w tnesses identified
himas having participated in the strike. However, there is nore than one
wor ker naned "Jose," sone workers used nore than one nane, and there was
no evi dence that person is al so known as Jose P. Rodgiguez. | granted
General Gounsel's notion to anend the nane "Adam Cegja" to "Adan Gg a".
(1:21.)

At one point, Godoy estinated there were 28 peopl e but |ater
testified it was 26 or 27 people. (28, 99) M. Cgja estinated 28 peopl e.
(141) Querra estimated there were "approxinately 24. Sonething |ike
that." (214.) Mllegas estinmated 28. (270) Respondent’'s w tness Tamayo
did not give a nunber but said it was alnost all of Soto's crew (476.)

4



workers who were already at work to go to the (onpany office to see the
ranch nanager, Tom Sefanopoul os, and ask him for the raise.® Tom al so
refused to grant the raise. Utimately, the group left and went to the
Enpl oynent Devel opnent Departnent (EDD) office.®

The HED enpl oyee who spoke to them M. Qiadalupe H ores,
passed around a sign up sheet and told the workers to put their nanmes and
social security nunbers on it. She told themthe list was to identify
those who were involved. * Later, she told the workers that soneone from
the Gonpany phoned and said the workers had their jobs back and to return
to the Conpany.

Mbst of the workers then went back to the Conpany. Sone of them
went into the office to speak to M. Bl anco about returning to work.
Not hi ng was sai d about the raise. Athough the Gonpany had not hired, and,
in fact, never did hire, pernanent replacenents, M. Blanco did not tell
the workers they would be put back to work. Instead, she told them to

speak to Soto.

8F«les,pondent acknow edges that the workers were engaged i n protected
concerted activity when they asked Soto and Tomfor a rai se.
(Respondent' s brief, p. 28.)

"The terns EDD and unenpl oynent of fi ce were used
i nterchangeably during the hearing. | wll use the
identification EDD throughout.

""None of the workers recal | ed seeing the first page of the docunent,
so only the second page wth the nanes was admtted as GCXL. e of
Respondent ' s worker wi tnesses testified Hores described the docunent as a
conplaint. (560.)

"This statenent was admitted only to explain the subsequent conduct
of the workers.

2villegas testified Banco did not tell themto talk to Soto,
but I do not credit himon this point since others did renenber that
she did, and she testified she did.



Notwi t hstandi ng the foregoing, there are several critical
poi nts which are contested. General Gounsel contends the workers
reasonably believed Soto had fired them and that |ater,
S efanapol ous fired themafter Soto assured S efanopoul os he had
repl acenent workers. It also contends that when the workers came back to
the Gonpany fromthe EDD, they nade an unconditional offer to returnto
work and that instead of the Conpany reinstati ng them M. anco said
there were only a few vacancies and told themto go talk to Soto about who
woul d fill those vacanci es.

Respondent denies the workers were fired, that Soto told
S ef anopol ous he had found repl acenents, that the workers unconditionally
offered to go back to work when they spoke to Blanco, and that she told
them there were only a few vacancies. It contends that as each worker
asked to go back to work, the Conpany put themback on the job.

General (ounsel called five worker wtnesses: Francisco Godoy
Geja (Godoy), ™ Raul Ceja Botello (Ceja), Felipe Querra Vasquez (Vasquez),
Jose Manuel Millegas Alvaro™ (Mllegas) and Hector Javier Geja. General
QGounsel decided not to call another worker, Ncanor Villegas Avaro
(N canor), because his testinony would be cumulative. Respondent then
called him

Respondent al so called S ephanopoul os, Teresa Bl anco, (nzal o

Soto and si x worker w tnesses: Denetrio Aceves Garci a

Bp is also identified as Mainuel Trejo in Conpany records. He signed
A1 "Manuel Trej o Gdoy. "

“ is al so known as Jose Manuel Millegas, Jose Villegas and he
signed QX1 sinply Jose Manuel .



(Aceves), Gbino Alan Gastelo (Alan), Antonio Tamayo Mravilla
(Tamayo), Denetrio Ranmos Qusman (Ranos), Julian Sandoval  Tanayo
(Sandoval ), and Jorge Torres M| legas (Torres).®

I turn now to the disputed facts. General (ounsel's w tnesses
testified that after they asked for the raise ' Soto responded by asking
which of themwanted a raise. he by one Godoy, Cegja and M| egas each
said they did. (34.) As each spoke up, Soto instructed themto nove to one
side. Soto again asked if there were anyone el se, and, after a bit, all of
the workers noved over to join those three. (35-36.)

Soto said he could not give them a raise and that whoever
wanted to go to work should do so. The workers indicated they would go
speak to Tom about it. Godoy, Querra and Mllegas testified Soto thanked
them for their work and said their checks would be prepared for them?'’

Ceja added that Soto said that they

A11 of the worker witnesses were working for Respondent at the tine
they testified. Aceves and Allan were working in the fields on the
norning of July 20 while the other workers were asking Soto for the raise.
Both on their ow returned to the fields where they had been earlier in
the day and resuned work. They are not naned in the conplaint. Torres,
Tanayo, Sandoval, and Ranos are naned as discrimnatees in the Conplaint;
the first two were put back to work on July 21 and the latter two on the
22nd.

®They had asked Soto for a rai se about one month previously, and he
had promsed if they hel ped hi mw th the work he woul d see about getting
one. S nce he never got back to them they decided not to work and to
denand t he rai se.

Y@doy testified Soto said their checks woul d be ready |ater that
day whereas the other two testified he said they woul d be ready in 72
hours whi ch woul d nean Friday whi ch was the nornal payday. (36,263.) Soto
and Respondent's worker w tnesses denied Soto told themtheir checks woul d
be ready. (510-511, 532, 543, 576.) For the reasons di scussed bel ow it
IS not necessary to



had a job up until that nonent. (145.) Then, Soto |ocked up the equi prent
yard and left.®® (1:36.)

No one testified Soto told the workers they were fired, but
CGeja interpreted the remark about themhaving a job until then, Soto's
other renarks, his taking the shovel s and cl osing the yard as neani ng t hey
were being fired. (145.) Querra testified he interpreted Soto's tel ling
those who wanted a raise to nove to one side, asking for the shovel s and
closing the yard to nean they were fired. (221, 225.)

Soto left and went to the EDD office in Mendota to |ook for
repl acenent workers. (578) He was unsuccessful, so he went el sewhere where
he knew he could find sone people. (1d.) H went to get replacenents
because he did not know if his crew was going to return to work, and it
was very busy. (577,610) He did not find any repl acenents and used workers
fromother forenen's crews for the remai nder of the day to do the work.

n cross-examnation, Soto initially denied being upset by the
events at the yard. On further questioning about how he felt about having
to try to get the work done wthout his regular workers, he becane very
irritated and evasive, resisting answering legitinate questions posed by
General (ounsel . He stressed that he was responsible for getting the work
done and was not just going to stand around wth his arns crossed. (610)

H s responses showed

resol ve these conflicts.

% do not credit Soto's denial that he did not close the yard.
(ne of Respondent’'s own wtnesses so testified. (554.)
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that he was quick to anger, bristled at even the mld chall enge of having
to answer General (ounsel's questions which were posed in a very neasured
tone, took his responsibilities very seriously and woul d indeed, contrary
to his denial, have been quite upset at his workers refusing to
i medi ately go to work.

The entire group of workers then went to the fields to gather
others in the crew who were working to go to the Conpany office to see
S ef anopoul os about the raise. (37,253.) Hector Gchoa Geja, N canor (Jose
Villegas' brother), two workers nanmed Juan and N colas, Alan, Aceves, and
Sal vador Aval os joined the others. (42-44, 99, 101-102, 146, 149, 248-249,
263- 265, 419-420.)

There was little or no discussion with the newconers as to what
was goi ng on because they already knew of the plan to ask for the raise.
No one said anything to them about having been fired by Soto. (147-148,
382-384, 413-415.)

Wen they arrived at the Gonpany office, Javier Hernandez
(Hernandez), Ggja and Millegas went inside and told Teresa H anco the
workers wanted to see the boss, Tom M. anco picked up a note pad and
wal ked out side wth themwhere the other workers were.

The request to speak to Tomwas repeated. She replied that she
was his representative, and if they wanted to speak to hi mabout anything
to dowth their work, she could handle it.

The workers insisted on speaking to Tom and he cane out soon
thereafter. Soto arrived at sonme point and joined Tomand B anco in front
of the group.

The workers spoke to Tomin Spani sh, and he spoke to them



in English. Two people translated. (80, 266.) M. anco speaks both
Spani sh and English. Additionally, a worker naned Juan Luis Gonzal ez
(®nzal ez)*® who, according to General Counsel's witnesses, knew English
as well as Spanish,?® translated some of the workers' remarks and at |east
sone of what Tomsaid, although Ms. B anco was the mai n person who
translated his renarks. (46, 55-56.) Gonzal ez was standing right up front
along with Hernandez, Ggja and M1l egas al nost face to face wth M.
Blanco and just in front of Tom (165,247.) Hernandez and Gonzal ez did
nost of the talking to Tom (104.)

The workers told Tomthey wanted a 25 cent per hour i ncrease.
They did not say anything to indicate Soto had fired them Tomreplied he
woul d not give thema raise at that tine, that he was the one who woul d
decide if they got a raise, and asked themone or nore tines to return to

work.® (486,585.) B anco

M. Godoy bel i eved Gnzal ez was the |ast nane, the parties
stipul ated Juan Luis Gonzal ez | ast worked on either July 19 or 20 and
returned to work on July 22, and there is no evi dence there was a worker
naned Juan Luis other than Gonzal ez who worked in Soto's crew at that
tine. (89.)

PThere is no contrary evidence. Initially, the transcript
erroneousl y indicated that in explaining howa cooment he nade to M.
Bl anco was msunderstood, Ceja twice said that "Juan"” did not know how to
speak that well. The original tape recording of the hearing reflects he
actually said "one" rather than "Juan."” (186.) See declarations of the
court reporter and a certified interpreter, dated Decenber 6, 1995, which
are hereby admtted as Admnistrative Law Judge Exhibit 1. The official
transcript is hereby corrected in conformance with the above decl arati ons.

2| amnot persuaded the workers believed they were fired. Geja
testified the only reason they went to the office was to see about the
raise. Nb one said anything to Tomabout Soto having fired them No one
said anything to the workers that were picked up on the way to neet wth
Tom Further, evenif Soto had fired

10



poi nted out that sone conpani es paid | ess than Respondent.?

Tomtestified the workers said if they did not get a raise,
they woul d not go back to work.” Godoy coul d not renenber if they said
they would not work unless they got a raise. (106.) Raul Geja testified
they never refused to ever go to work. At sone point during the exchange,
Villegas told Tomthat even if they did not get a raise, they wanted
better treatnent.?

According to General (ounsel's wtnesses, (Gonzalez translated a
conversation Tom and Soto had in English wherein Tom asked Soto several
tines if he had repl acenent workers and each tinme Soto replied that he

did. ® (57-58, 237, 267.) B anco did not

them Tomasked themat |east once to go back to work. This was
inmedi ately after the episode wth Soto, and Tomis Soto's superior at the
Gonpany.

Zome of the workers did not recall this part of the conversation,
but Querra did even though when he coul d not renenber sonething he said he
was forgetful because he used to have a drinking problem This occurred
after several objections and di scussions related thereto which interrupted
his testinmony. (235.) | did not find his recall generally worse than ot her
W tnesses although he did incorrectly place this neeting as occurring
after the workers returned fromthe ED

235ome of Respondent's worker witnesses, Allan and Torres
corroborated that the workers so responded. (439, 545.)

*There was sone confusion as to Millegas' initia testinony, but a
subsequent statenent clarified this was what he said. (Conpare 268-269
wth 296.)

pja testified that Juan Luis translated this conversation sone 10
mnutes after Tomand Soto had | eft the area. | do not credit this
testinony since it isin conflict wth that of the other w tnesses.
Respondent objected to admtting this evi dence because it cane from
W t nesses’ who understood only the translation and not the original
statenents in English. It contended Gonzal ez had to testify in which case
the statenents woul d be admssible as admssions. For the reasons set
forth in the Analysis section, | find the evidence is admssi bl e.

11



translate this conversation to the workers.

According to Godoy, Geja, Querra, and M|l egas, after Tomwas
assured by Soto that he had repl acenents, Tomsaid to the workers in
English, "laid off." Querra and Vill egas added that when he said this he
nade a dismssing notion wth his hands and arns as if to shoo t hem away.
(57-58, 156, 238, 269)

Tom Blanco, and Soto all testified Tomasked Soto if the
vorkers did not go back to work, could Soto find repl acenents. %

(588, 643,672.) Soto replied he did not know but he would try and comrment ed
that there were a lot of workers on the ranch. (588, 643.)

Tom B anco and various of Respondent's worker w tnesses
deni ed Tomtol d the workers they were laid off¥ or that he made a gesture
such as that described by Querra and Vllegas. Soto testified only that he
did not understand the English words, "laid off." It is not credible that

a foreman who has seasonal |ayoffs woul d not know this expression.

Gonzal ez spoke bot h English and Spani sh, he was positioned right up front
by Tom anco and t he workers who spoke the nost, there is no show ng he
had a notive to translate incorrectly and no evidence he did transl ate
incorrectly. The conflicting testinony of General (ounsel's and
Respondent* s wtnesses could just as easily exist if all had been speaki ng
the sanme | anguage. The nere fact that they differ does not establish
Gonzal ez transl ated i ncorrectly.

B anco testified that only about hal f of the group was still there
when this occurred. No one else so testified, and it is inconsistent wth
the testinony of other wtnesses that they left and went to the ECD of fice
where 27 of themsigned a docunent. (QCXL1.) | do not credit her
st at enent .

“"Tomunderscored his denial by testifying he did not even tell the
wor kers he woul d repl ace them because he knew better than to do so.

12



After the discussion about the repl acenent workers, the group
of workers left and went to the EDD.?® They gathered outside the of fice
whi | e Hernandez went inside and returned wth Ms. Hores, an EDD enpl oyee.
he or nore of the workers told her they had been fired® and asked her
"[1]f they could hel p us out as to what had happened to us?" (62, 64)

She passed the second page of G2X1 around and tol d the workers
tosignit and to give their social security nunber so they woul d be
identified in case they did not get their jobs back. (72,274.) It wll be
recal l ed that one of Respondent's worker wtnesses testified Hores
described it as a conplaint. (560.) Several workers testified they signed
it and sawit passed to the other workers and observed them sign. ®
(72, 157- 158, 272)

Hores told the group she could not hel p thembut there

%Gdoy estinated there were about 30 or 31 of them (75)

%Gja's testinony that Hernandez said to the EDD worker that they
were fired was objected to as hearsay and the objection sustai ned.
Godoy' s testinony was not specifically objected to, but I do not rely on
it to establish they were fired. The workers' statenent does tend to
corroborate their testinony that Tomfired them So does the fact that
Hores told themthat she mght not be able to hel p thembut that ot her
of fices perhaps could. If it were sinply a natter of whether the workers
qualified for unenpl oynent insurance benefits, then ECD was the only pl ace
to decide that. B anco' s asking Aceves if his forenan had asked hi mnot
towork also points in that direction. (See p. 19 bel ow for Aceves'
testinony.) However, in viewof ny conclusions below it is not necessary
to determne if Tomfired the workers.

%N canor M |1egas did not sign because he | eft right after they got
there to get cigarettes. (75 Sone workers signed it wth sonewhat
different nanes than they gave at trial. Tanayo signed it "Jose Antonio
Maravilla. " Mllegas signed it "Jose Manuel ." Godoy who is identified in
Gonpany records as Manuel Trejo signed it Manuel Trej o Godoy.

13



mght be other offices that coul d.® Sonetine |ater, she told themto go
back to the ranch because soneone had cal l ed fromthe Conpany to say they
had their jobs back.* (275.)

Mbst of the group then returned to the Gonpany of fice. ®(68)
Tamayo, who testified on behal f of Respondent, did not go to the office.
Instead, he went to the fields and found Soto. He asked to go to work.
Soto told himit was too late and to cone back anot her day. (488.) Tamayo
estimated it was about 11:00 a.m or noon. (ld.) This conports wth the
testinony of other workers that they |eft EDD around 11 and went back to
the Gonpany office and ate their |unch before going to see B anco at about
12:30 or 1:00 p.m>* (128-129.) Wrk nornal |y continued until 5 or 6 p.m

Godoy, Javier Hernandez and M|l egas went inside to speak

to Ms. Banco. (68, 388,675.) Ms. Bl anco testified that Hernandez

told her they had been to ELD and said in a demanding tone: " . . .we
vere told that you have to give us our jobs back to all of us."®
(676.) In response to a fol |l ow up question whet her Her nandez

3The hearsay portion of the statenent, i.e. that EDD could not

hel p them but other offices perhaps could was admtted only for to
expl ai n the workers' subsequent acti ons.

*This is admtted only to show why the workers returned.

$0gj a said everyone returned but |ater indicated he was not sure
exactly who was there. He was asked specifically about Gabino Al an and
could not recall. (159, 199.) Alan had been part of the protest at first
but had gone back to work when the group | eft the EDD

g anco recal led it was about noon. (675.)

*\f11egas corroborated they were told this at the EDD
office. (276.)
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indi cated there was anyone with himother than Godoy and M || egas, she
answered; "Yes, only by saying 'to all of us.'"® (1d.)

Godoy testified that Blanco told themthere were only three
vacanci es and that they could not take the work fromthe other workers in
order to take the group back.® (68,111) According to him she said she
coul d not say who woul d get the vacancies, and they should talk to Soto.®
(68, 111)

Ms. B anco deni ed she told themthere were only three or a few
vacanci es. According to her, all she told themwas that she had not hired

themand for themto go talk to Soto.® (676.) It

%%Respondent argues in its brief that M. B anco did not go outside
or look outside and so did not know anyone other than the three workers
inside were asking to return to work. The workers' testinony establishes
they told her everyone wanted to go back to work, and Ms. Bl anco's
testinony al so nakes clear that she understood them | find that
"everyone" neant everyone who had protested, not just those who were
outside. The workers said nothing to indicate they were excl udi ng anyone.

31t will be recalled that Respondent only hired tenporary
repl acenents. It hired only a fewworkers the day after the strike, and
none on July 22. By that tine, many of the group had returned to work.

®\fi1legas recalled only that B anco said there were a few vacanci es.
(276.) He testified that after they went outside, they all saw Soto's
hel per, Manuel, and had himcall Soto on the radio to tell himthey wanted
their jobs back. According to MIlegas, Manuel reached Soto who replied he
had all the workers he needed. (277-280.) | do not credit this testinony
since not a single other worker nentioned it and it is unlikely they woul d
not renenber such an inportant fact.

¥Qierra testified that the first tine he asked for his job back, on
the norning of the 20th, anco told himhe had brought the situation on
hinsel f. (256.) A though he renmenbered nuch of what occurred, he did not
clearly differentiate the two incidents at the conpany office. He is the
only one who indicated he had gone into the office wth 5 or 10 others to
speak to Blanco. dven these discrepancies, | do not credit this
testi nony.
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wll be recalled that previously she had told the workers that they did
not need to see Tom because she was his representative and could hel p them
with any work related natter.

Wien Godoy, Hernandez and Millegas | eft Blanco, they told the
assenbl ed workers outside that there were jobs only for a few
Respondent ' s w tness Sandoval corroborated this. (536.) Several of
Respondent ' s ot her w tnesses recalled they were told they did not have
their jobs back. (521, 548.) Wiatever words they used, the nessage was the
sane--they could not all go back to work.

S nce there were nore workers than vacancies, and they did not
know where Soto was, © sone of the workers left to go hone while others
returned to the EDD of fice.* (68,258) (eja corroborated that the group
did not want to go back to work unl ess everyone got their jobs back.

(200.)

During this second visit to EDD, Hernandez went inside to tal k

to M. Hores. (69) He then cane outside and told the workers that M.

Hores said they should contact the Visalia

Onsg. anco did not offer to contact Soto on the radio.

“@doy and Geja testified that five or six workers left to go find
Soto and got their jobs back. They based their testinony on what the
workers told themand it is not clear when this occurred. In fact, the
only two workers who Godoy naned testified they did not go fromthe office
to see Soto at that tine. Tamayo had already talked to Soto earlier that
day and Soto had told himto cone another day and did not testify that he
went to see Soto again that day. Jorge Torres testified that he left the
of fice and went hone. He tel ephoned Soto that night, asked for his job
back and was allowed to return the next day. Torres testified he called
Sot o because he did not believe the workers who told hi mthey no | onger
had their jobs. He did not explain why he | eft the office rather than
talking to Blanco or Soto right then since there were several hours of
work left.
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regional office of the ALRB and speak with Jenny D az. (69)
| credit the workers' testinony that Ms. Blanco told them

there were only a few vacancies. There is no reason they would tell their
co-workers that there was work for only a few or that none of them had
any work, if Blanco had not indicated sone i npedinent to their returning
towork. They all went in order to get their jobs back. It nakes no sense
for themto have lied to their co-workers and to have left the Conpany if
they had been told that all they had to do to go to work was to contact
Sot o.

At the hearing, Respondent disputed the identity of the all eged
di scri mnatees, contending that each one had to testify in order to
establish he was in the group. That is clearly not necessary. | rely on
the testinony of wtnesses as to who participated, the parties'
stipulations and the nanes on GCX 1 to identify them

The parties stipulated as follows. (9-20.) The | ast day Raul
Geja, Donicio Garcia, Ncolas Garcia, Fliberto Gonez, Felipe Qierra,
Javi er Hernandez, Manuel Trego G, and Jose Alvaro Manuel M || egas
performed work for Respondent was July 19. Hector Geja | ast perfornmed work
for Respondent in the norning hours of July 20.

Rodolfo Caballero, Adan Ggja, Salvador Geja, Camlo Cortez,
Franci sco Lopez Botello, Rubin Otega, Antonio Tamayo, Jorge Torres, Jose
Quz Torres and BEwrique Millegas did not performwork for Respondent on
July 20, but returned to work on July 21.

Javi er Mirgo, Juan Mirgo Anrezcua, Denetrio G Ranos, Jose P.

Rodri guez, and Julian Sandoval did not performwork for
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Respondent on July 20 or 21 but returned to work on July 22. Sal vador
Moral es worked for Respondent on July 19 and returned to work on February
22, 1995. N canor MIlegas® and Juan Luis Gonzal ez | ast perforned work for
Respondent on either July 19 or July 20; Gonzal ez returned to work on July
22.

The nanes of all of the workers covered by the parties'
stipul ati ons appear on AQCX1 except for N canor M Ilegas, Juan Luis
Gonzales, and Donicio Garcia. Ncanor did participate in the protest and
did not sign QX 1 because he left the EDD office to buy cigarettes.
Donicio Garcia al so was part of the protest. (305 | have al ready found
that Juan Luis Gonzal ez transl ated for the workers in the neeting wth
Tom

The nane "N col as" appears on QX |, and Jose M || egas
testified that a worker he knew as "N col as" participated in the protest.
Thi s evidence, coupled wth the fact that a Ncolas Garcia | ast worked at
the conpany on July 19 and the | ack of evidence that there was anot her
wor ker naned "N col as," establishes that the nane on QX1 refers to
N col as Garcia. (289-290)

Two nanes appear on QX1 that are not naned in the Conpl ai nt.
(e appears on the bottomright hand col utmm. The first nane is Juan.
General Gounsel could not identify this person, so he is not part of the
cl ass.

Two workers, Aceves and Al an, were al ready worki ng when the

others gathered in the yard to ask Soto for a raise. Aceves

*’Based on his unrebutted testinony, | find Ncanor Mllegas |ast
wor ked for Respondent in the norning hours of July 20.

18



did not get to the conpany office until the other workers had al ready
left. He went inside and spoke to Ms. Blanco. He did not say what, if
anything, he said to her, but she asked himif his supervisor had asked
himnot to work. He replied, "No," and she told himto go back to work. He
did not return for about 3 hours because he was afraid "they" woul d do
sonething to his car--or sonething. (421.)

A though Allan was present at the neeting wth Tom after he
left the EDD, he went directly back to the field he had been working in
earlier wthout talking to Soto or anyone el se. There i s no evi dence
Respondent knew he was ever away fromhi s post.

Based on the foregoing, | find that all of the workers naned in
the Conpl aint, except Jose P. Rodriguez,®are in the class of
discrimnatees .* Alan and Aceves are not because Respondent never
deni ed t hem wor k.

ANALYS S AND GONCLULS ONS

There are two evidentiary issues to be addressed before noving
tothe alleged unfair |abor practices. Frst, Respondent contends that it
was error to allow General (ounsel to ask Ms. Blanco if she acted as an
interpreter for Respondent's counsel in his speaking to Respondent's
wor ker w tnesses who testified at the hearing before they gave their

testinony. General

“3See footnote 6, supra.

“Bven though Respondent's witness Tamayo testified he just went
along with the group when it net wth Tomand went to the EDD but did not
really want a raise and did not know why he acted as he did, heis
properly included in the class. He did nothing to disassociate hinsel f
fromthe others.
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Qounsel ' s purpose wth this line of questioning was to i npeach w t nesses
who testified they had not tal ked with anyone about their testinony.

Respondent obj ected on the grounds of attorney/client
privilege and/or protected attorney work product, and it renews its
objections inits brief. Neither objection has nerit.

There is no attorney/client relationshi p betwen Respondent's
attorney and Respondent's rank and file workers. The presence of a
supervisor acting as a translator does not establish such a rel ationship.
Respondent has not provided any |l egal authority to support its contention.
Nor has it provided any persuasive | egal support for its contention that
General Qounsel''s questions inproperly intruded into protected work
product.

Both cases cited by Respondent in its brief deal wth pretrial

di scovery which is not the situation in the case at bar. Here, General
Gounsel was not seeking to discover the identity of which percipient

W t nesses Respondent's counsel intended to call at trial.* Their

identity was known since they had al ready

“de of Avil Procedure section 2018, cited in
Respondent's brief, deals wth pretrial discovery. Additionally, H ckman
v. Taylor (1947) 329 US 495 67 S Q. 385, is inapplicable since it
concerns not wtnesses' identities but the facts contained in witten
statenents of wtnesses and counsel's recol | ection of wtnesses' oral
statenents or nenoranda of such oral statenents.

®pretrial discovery of the identity of the wtnesses counsel
intended to present at trial was refused in Aty of Long Beach v. Superior
Gourt (1976) 64 CA 3d 65 [134 CGal. Rotr. 468], cited in Respondent's
brief. However, the Board' s procedures are not governed by the CGode of
dvil Procedure, and the identity of
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testified. The purpose of the work product rule, to protect the attorney's
thoughts, inpressions, etc., so that she/he nmay prepare her/his case in
private, is not applicable to this situation.

The second matter is the applicability of the hearsay rule in
two instances. Hrst, whether it is error to reserve ruling on a hearsay
objection until the question is answered. Second, whether out of court
statenents nade through an interpreter, which are ot herw se adm ssi bl e,
are inadmssible unless the interpreter testifies to themat trial.

Respondent ' s argunents shows it mspercei ves the hearsay rul e
and proper objections thereto. A trial, Respondent interposed hearsay
objections to all questions posed by General Gounsel which called for a
wtness to relate what sonmeone other than the witness had said unless it
was clearly an admssion. Respondent argued that | shoul d inevitably
sustai n the objections wthout considering the response. (See, for
exanpl e, pp.34-41.) This contention is clearly erroneous as an examnation
of the hearsay rule and its purpose shows.

Section 1200 of the Evidence Code sets forth the hearsay rul e
and provides in pertinent part:

Hear say evidence is evidence of a statenent that was

nade other than by a wtness while testifying at the

hearing and that 1s offered to prove the truth of the
natter stated." (Enphasis added.)

A question that calls for an out of court utterance nay

W tnesses is discoverabl e through our prehearing conferences unl ess they
are agricultural workers. As noted, in this instance the workers had
already testified so their identity was known.
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not be obj ectionabl e hearsay for a nunber of reasons. It nay not be a
statenent. It nay be a question or an operative statenent which is

rel evant sinply because the words were said. In neither case woul d the
hearsay rul e nake the utterance i nadmssi bl e.

Further, an out of court statenent which asserts a truth is not
nade i nadmssible by the hearsay rule if it is not offered to prove the
truth of that statenent but, for exanpl e, to showthat the statenent
occurred (e.g.' to show know edge) or to show expl ai n subsequent conduct
(e.g. to showwhy the plaintiff did not return to work as soon as she was
physical |y able).* The hearsay rul e excludes out of court utterances
only when they are offered for a special purpose, nanely, as assertions to
evidence the truth of the natter asserted. (People v. Putty (1967) 251 CA
2d 991 [59 CGal. Rptr 881].

Wile it is appropriate to interpose an objection at the tine a
guestion which nay call for hearsay is asked, it is incorrect that the
judge nust always rule at that tine. A proper ruling depends on whet her
the response is hearsay and, if so, whether it falls wthin an exception
to the hearsay rule. Sonetines the answer called for wll clearly be
i nadmssible hearsay. But in other instances, it is necessary to hear the

response in order to rule. ®

“"see, Wtkin sections 597 and 600.

®Inits brief, Respondent cites Wtkin, Cal. Evidence (3d ed,
1986), (Wtkin), section 2028, pp. 1990-1991) to support its contention
that rulings should not be reserved. None of the exanples in section 2028
are rulings on hearsay objections. Rather, section 2028 criticizes a court
for delaying a ruling on
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The second aspect of Respondent's hearsay objections is that it
was error to allowwtnesses to testify to out of court statenents nade by
the ranch nanager and the irrigation forenan when the statenents were nade
in English, then translated into Spani sh, and the wtnesses did not speak
Engl i sh and so did not understand the original statenents.*

The prevailing view, whichis therulein Gaifornia and the
Nnth Qrcuit, is that the interpreter is a nediumor |anguage conduit,
and the words she or he translates renain the words of the declarant.

Thus, there is no doubl e hearsay issue.® These cases say that a
percipient wtness nay testify to the interpreter's translation of the
decl arant’'s statenent. The interpreter need not take the stand. (US .
Nazem an (Nazeman) (9th dr. 1991) 948 F. 2d 522; People v. Torres
(Torres) (1989) 213 C A 3d 1248 [262 Cal . Rotr. 323])

This is true even when the witness and the interpreter

an objection that it would be prejudicial to exhibit bl oody clothing until
after the clothing was exhibited to the jury and al so criticizes courts for
reserving rulings because courts sonetines fail torule at a later tine.
None of the exanpl es address the reasons to reserve rulings on hearsay
objections in order to determne if the answer is nonhearsay or an

excepti on.

**Respondent al so i nterposed a foundational objection that the
interpreter was required to testify to establish his conpetence to
interpret. Wile it is certainly better practice to have the interpreter
testify, both to deal wth the foundati onal issue and to elimnate the
guestion of doubl e hearsay, the nore recent case | aw recogni zes this i s not
al ways possi bl e and structures the requirenents accordingly.

50The second circuit also takes this view US v. Lopez (Lopez) (2d
dr. 1991) 937 F2d 716, 734? US v. Da Slva (Da Slva) (2d dr. 1983)
725 F. 2d 828. Sone other jurisdictions and ol der cases consider the
W tness' testinony hearsay.
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have simlar interests. In Nazeman, one Drug Enforcenent Agency (DBA)
agent testified to statenents nade by a drug seller although the
statenents were nade in a | anguage the Agent did not understand and the
interpreter was another DBA agent. In Torres, a police officer testified
to admssi ons nmade by the defendant while the defendant was in custody
even though another police officer translated the defendant's statenents
and the first officer could not understand the original statenents but
only the translation.® In Lopez, a confidential informant testified to
incrimnating statenents nade by two defendants who were tal king to one
another in a car in which the informant and the infornant's ni ece were
also riding. The niece translated the defendants' statenents to the
informant. In Da S lva, a custons agent used anot her governnent agent to
interrogate the defendant.

Under | yi ng each of these cases is the analysis that the renarks
remai n those of the declarant, and, thus, anyone who heard t hem nay
testify they were nmade. The cases al so speak of the interpreter as the
agent of the peopl e speaking through the interpreter and the declarant's
adm ssi ons as aut hori zed adm ssi ons. The cases speak of a presunption of
agency where there is no notive to mslead and no reason to believe the

translation is

*'Torres contai ns a thorough di scussion of the issue and criticized
earlier cases which required the interpret to testify. Torres is
di stingui shable fromthe instant case in one respect because before the
police office testified as to what the defendant said, the interpreter
testified that he was conpetent to translate and that he transl ated
accurately. This factual distinction is applicable only to the foundation
guestion, discussed infra, not to the hearsay question.
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i naccurate. (Torres; Da Slva.)

In order to establish an agency relationship, it is not
necessary for the interpreter to be sel ected by each of the participants
to a conversation. The relationship exists even if the interpreter was
sel ected by only one of them

Based on the foregoing, | reject Respondent's notion to strike
as hearsay the wtnesses' testinony as to Sefanopoul os's remarks to Soto
and Soto's responses during the first neeting at the conpany office.

A though nost of the cases cited deal wth instances where the declarant's
statenents were nade directly to the interpreter who translated themto
the wtness, and here, the interpreter was listening to a conversation and
translated the statenents to others, | do not find this difference

di sposi ti ve.

In Lopez, the court allowed the testinony when the interpreter
transl ated an overheard conversation relying on the sane factors in the
other cases. Nanely, there was no reason for the interpreter to
m srepresent, and no evidence the translati on was incorrect.

This result nakes sense because even in the cases when the
interpreter was translating a conversation occurring between two peopl e
face to face, neither of the participants coul d understand what the ot her
was saying. They could not correct the interpreter. The critical factor in
all the cases is whether the interpretation is likely to be correct. Thus,
even if Respondent did not consent to the use of Juan Luis and did not
nonitor his translations, absent evidence that he had a notive to

transl ate
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incorrectly or was not conpetent to translate, the statenents of Soto and
S ef anopoul os are adm ssible wthout Juan Luis testifying

Inrejecting the hearsay anal ysis of earlier cases, the court
in Torres noted the inpracticability of such a rule in Galifornia today
wthits miltitude of languages. This is clearly true in Galifornia
agriculture where this agency's | ong experi ence shows that nany workers
speak little or no English and rely on those co-workers who do to
interpret for them Experience al so shows that agricultural workers are
nobile. Arule that a party nust produce the interpreter is as inpractical
inthe agricultural setting as in those faced by the courts which caused
themto establish the sensible standard set forth above.

| turn nowto the alleged unfair |abor practices. It is
undi sput ed that the workers engaged in an economc strike which is
protected concerted activity and that Respondent did not hire pernanent
r epl acenent s.

It is well established that economc strikers who have not been
pernanently replaced are entitled to i medi ate rei nstatenent once they
nake an unconditional offer to return to work unless the enpl oyer shows a
substantial business justification for not doing so.® Arefusal to
reinstate economc strikers as obligated is inherently destructive of
their statutory rights, and therefore unl awful, even absent a show ng of
discrimnatory notive. (Laid aw Gorp. (1968) 171 NLRB 1366 [68 LRRM 1252] ,
enf'd. (7th dr. 1969) 414 F2d. 99 [71 LRRM3054], cert. den. (1970) 397
S 920

>2No such justification is asserted here.
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[73 LRRM 2537]; NLRB v. Heetwod Trailer (. (1967) 389 US 375 [66 LRRV
2737, NLRB v. Geat Dane (1967) 388 US 26 [65 LRRM 2465; \essey & Conpany.
Inc. (1985) 11 ARB No. 3 (7 ALRB Nb. 44.)

Godoy, M |legas and Hernandez nade an unconditional offer to
return to work on behalf of all the workers when they net wth M. B anco
after returning fromthe EDD office. They clearly expressed, and she
clearly understood, that they were not just asking for the three of themto
return. They nade no nention of the raise and so were clearly not
conditioning their return onit. Were workers are unrepresented, a single
wor ker nmay nake the offer on behal f of the others who engaged in the
protected activity. (Aubrey Eaton d/ b/a Eaton Vérehousi ng Conpany (1990)
297 NLRB 958 [134 LRRM 1023], enf'd. (6th dr. 1990) 135 LRRMV 3272.)

There are no special words whi ch nust be used. S nply appearing
at work and asking whether they still have their jobs is sufficient.

Frudden Produce, Inc. (1982) 8 ALRB No. 42.)

The workers having unconditionally offered to return, they were
entitled to imedi ate reinstatenent, and it becane Respondent's obligation
to nake a specific offer of reinstatenent to their forner or substantially
equi val ent positions wthout prejudice to seniority or other rights and
privileges previously enjoyed by the workers.

| have found that M. anco told the workers there were not
jobs available for all of them Such a statenent clearly does not neet
Respondent's legal obligation. Even if | credited her testinony that she

told themshe did not hire themand they woul d
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have to see Soto, that too woul d be insufficient.

She was S ephanopoul os' representative, enpowered to handl e any
work related matter for them Her response as she stated it was
insufficient. A general statenent to a striker by the enployer that it
would Iike himto return is nore of an offer of reinstatenent than she
nade, and such a statenent has been found insufficient. (Goast Engi neering

(., Inc. (1982) 282 NLRB 1236.) The fact that over the next two days sone

of the workers contacted Respondent and were then returned to work does
not neet Respondent's obligation which was to have nade a valid offer of
reinstatenment to all those involved in the strike when the workers offered
to return md-day on July 20.
Based on the foregoing, | find Respondent viol ated section
1153 (a) of the Act.
Upon the basis of the entire record, the findings of fact and
conclusions of |aw, and pursuant to section 1160.3 of the Act, | hereby
i ssue the foll ow ng recormended:
RER
Respondent S & SRANCH INC, a Galifornia Corporation, its
officers, agents, l|abor contractors, successors and assigns shall:
1. Gease and desist from
(a) Refusing to offer to reinstate and refusing to
reinstate strikers who have nade an unconditional offer to return;
(b) Inany like or related nmanner interfering wth,

restraining or coercing agricultural enpl oyees in the exercise of
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the rights guaranteed by section 1152 of the Act.
2. Take the followng affirmative action designed to
effectuate the policies of the Act:

(a) Afer, to the extent Respondent has not al ready done
so, Hector CGgja, Raul Geja, Donicio Garcia, Ncolas Garcia, Fliberto
Gonez, Felipe Querra, Javier Hernandez, Adan Cgja, Salvador Ceja, Gatnilo
Gortez, Juan Luis Gonzal ez, Franci sco Lopez-Botello, Javier Mirgo, Juan
Mir go- Anezcua, Sal vador Moral es, Manuel Trejo a. k.a. Franci sco Godoy, Jose
Millegas a. k.a. Jose Alvaro Manuel Villegas, N canor V|l egas, Rodolfo
Cabal l ero, Rubin Otega, Denetrio G Ranos, Julian Sandoval, Antonio
Tamayo, Jorge Torres, Jose Quz Torres and Enrique M |1 egas i nmedi ate and
full reinstatement to their forner positions of enploynent, or if their
positions no | onger exist, to substantially equival ent positions w thout
prejudice to their seniority and other rights and privil eges of
enpl oynent ;

(b) Make whole Hector Geja, Raul Geja, Donicio Garcia,

N colas Garcia, Fliberto Gonez, Felipe Qierra, Javier Hernandez, Adan
CGgja, Salvador Geja, Camlo Gortez, Juan Luis Gonzal ez, Franci sco Lopez-
Botel | o, Javier Mirgo, Juan Mirgo- Anezcua, Sal vador Moral es, Manuel Trejo
a.k.a. Francisco Godoy, Jose Millegas a. k.a. Jose Alvaro Manuel M |1 egas,
N canor M|l egas, Rodolfo Caballero, Ribin Otega, Denetrio G Ranwos,

Jul i an Sandoval , Antoni o Tanayo, Jorge Torres, Jose Quz Torres and
Enrique Mllegas for all wage | osses and ot her econom c | osses they have

suffered as the result of Respondent's unlawful conduct, the
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nakewhol e amount to be conputed in accordance wth established Board
precedents. The award shal |l reflect any wage increase, increase in hours,
or bonus gi ven by Respondent since the unlawful conduct. The award al so
shal| include interest, to be conputed in the nanner set forthin EW

Merritt Farns (1988) 14 ALRB No. 5.

(c) Preserve and, upon request, nake available to the Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector of the backpay period and any
anounts of backpay due under the terns of this Qder;

(d) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies into all appropriate | anguages for
the purposes set forth in this Qder;

(e) WYoon request of the Regional Orector or his designated
Board agent, provide the Regional Drector wth the date of Respondent's
next peak season. Shoul d Respondent's peak season have begun at the tine
the Regional Orector requests peak season dates, Respondent shall inform
the Regional Orector when the present peak season began and when it is
anticipated to end, in addition to informng the Regional Drector of the
anticipated dates of the next peak season;

(f) Ml copies of the attached Notice, in all appropriate

| anguages, within thirty days after the date of
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i ssuance of this Oder, to all enpl oyees enpl oyed" by Respondent at any
tinme during the period fromJuly 20, 1994, until July 19, 1995;

(g0 Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on Respondent's property for
sixty (60) days, the periods and pl aces of posting to be determned by the
Regional Drector, and exerci se due care to repl ace any copy or copies of
the Notice which has been altered, defaced, covered, or renoved,

(h) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice in all appropriate
| anguages to all the agricultural enpl oyees of Respondent on conpany tine
and property at tines and pl aces to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice and their rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and during the questi on-and-
answer peri od;

(i) Provide a copy of the attached Notice to each
agricultural enployee hired to work for Respondent during the twel ve (12)

nonth period follow ng the i ssuance of this Oder; and
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(j) Notify the Regional Drector in witing,
wthin thirty (30) days after the date of issuance of this Qder, of the
steps Respondent has taken to conply wth its terns, and continue to

report periodically thereafter, at the Regional Drector's, request, until

e A0 D

BARBARA D. MOCRE
Adm ni strati ve Law Judge

full conpl i ance has been achi eved.
Dat ed: )(rn-d’ar /,; Y2iZe
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the isalia Gfice of the
Agricul tural Labor Relations Board (ALRB) , the General (ounsel of the
ALRB issued a conplaint that alleged we, S&SRANCH INC, a Gilifornia
Gorporation had violated the law After a hearing at which all parties had
an opportunity to present evidence, the Board found that we did violate
the law by refusing to tinely rehire Hector Geja, Raul Geja, Donicio
Garcia, Ncolas Garcia, Fliberto Gonez, Felipe Qierra, Javier Hernandez,
Adan (zja, Salvador Ggja, Camlo Qortez, Juan Luis (onzal ez, Franci sco
Lopez-Botel | o, Javier Mirgo, Juan Mirgo- Anvezcua, Sal vador Moral es, Manuel
Trejo a. k.a. Franci sco Gdoy, Jose Millegas a k.a. Jose A varo Manuel
Villegas, N canor Mllegas, Rodolfo Caballero, Ribin Qtega, Denetrio G
Ranos, Julian Sandoval , Antoni o Tanmayo, Jorge Torres, Jose Quz Torres and
Erique MI1egas for engaging in protected concerted activities.

The ALRB has told us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and all ot her
farmworkers in California these rights:

1. To organi ze yoursel ves ,

2. Toform join or help a |abor organization or bargai ning
representative;

3. Tovote in a secret ballot election to decide whether you
want a union to represent you or to end such representation, -

4, To bargain wth vyour enployer about your wages and worKking
conditions through a bargai ning representati ve chosen by a najority
of the enpl oyees and certified by the Board;

5. To act together wth other workers to help and protect one
anot her/ and

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT fail or refuse to rehire enpl oyees who engage in protected
concerted activities.

I
I
I

33



VEE WLL nake whol e t he above nanmed enpl oyees who were not tinely rehired
for any economc | osses they suffered as the result of our unlaw ul acts.

DATED

S &S RANCH INC,
a Galifornia Corporation

By:
(Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. (he office is |located at 711 North Qourt Sreet, Suite H Misalia,
CA 93291-3636. The tel ephone nunber is (209) 627-0995.

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI REMOVE R MUTIT LATE
34



	DECISION AND ORDER
	ORDER
	CASE SUMMARY
	Charging Party
	
	
	II.  FACTS
	The group also left and went to the fields to pick up co-



	Godoy, Javier Hernandez and Villegas went inside to speak
	
	
	
	This is true even when the witness and the interpreter



	ORDER






