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Chapter 5 of the Agricultural Labor Relations Act (ALRA or
Act), Galifornia Labor Code section 1140 et seq., Linvests the
Agricultural Labor Relations Board (ALRB or Board) with original and
continuing jurisdiction over all representation matters, including the
hol di ng of secret-ballot elections in order that agricultural enpl oyees
nay determne whether or not they wsh to be represented by a | abor
organi zati on for purposes of collective bargaining wth their enpl oyer
concerning their hours, wages, and other terns and conditions of
enpl oynent .

Pursuant to the authority of section 1142 (b), the Board has
del egated to its regional offices the power to inplenent representation
procedures in accordance wth Board policy, including the Board s
interpretation of pertinent statutory provisions as reflected in the

Board' s deci sions and regul ati ons.

~ Wl ess otherw se indicated herein, all section references are to the
Gal i fornia Labor Code.



Section 1142(b) al so provides that the Board nay, upon the request of any
interested party, review any action taken in regard to such del egated
authority.

O June 7, 1996, Dutra Farns (Enpl oyer) filed a request for
review of the nanner in which the Salinas Regional Gfice resolved an issue
on which the particular enabling regulation is silent. The question is
whet her the Regional Drector (RD acted appropriately in ultinately
releasing to a | abor organi zation the nanes and addresses of enpl oyees
submtted by an enpl oyer pursuant to the filing of a Notice of Intent to
Qganize (NJD in which the initial show ng of interest was i nadequat e.
Thereafter, the Uhited FarmVWrkers of Anerica, AFL-A O (UFWor Uhion)
filed a response in which it contends that the Enpl oyer's request for
revi ew shoul d be di smssed as the i ssue nowis noot.

As the underlying question concerns the interpretation of a
particul ar regul ati on of the Board which has broad application in all
el ection cases, the Board believes it wll be useful for all interested
parties to have the benefit of a full discussion of the natter.

Enpl oyees’ Nanes And Address Lists

Section 1157.3 of the Act requires that "[e]npl oyers shall
nai ntain accurate and current payroll lists containing the nanes and
addresses of all their enpl oyees, and shal | nmake such lists available to
the board upon request.” That section is a codification by the Galifornia
Legi sl ature of a decision of the National Labor Relations Board (NLRB or

nati onal board) which ten
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years before held that parties to a pending election are entitled to
receive a list of the nanes and addresses of all enpl oyees eligible to

vote. (Excelsior Underwear (Excelsior) (1966) 156 NLRB 1236 [ 61 LRRM

1217].) In light of the statutory requirenent that el ections be held within
seven days of the filing of petitions for elections, the ALRB has adopted a
regul ati on whi ch provides that "Excel sior” |lists nust be provided by an
enpl oyer wthin 48 hours of the filing of a representation petition and
nust contain, inter alia, a conplete roster of the nanes and hone addresses
of all enpl oyees who worked at any tine during the nost recent payroll
period preceding the filing of the petition. (Cal. Gode Regs., tit. 8,
section 20310 (a) (2).) The accuracy of the nanes is vital for Board
purposes as the list wll enable the RDto determne whether the petition
has the support of at least a majority of the current enpl oyees, as

requi red by section 1156. 3 (a), and wll becone the eligibility roster for
the election. Wiere the RD determnes that the show ng of interest

requi renent has been net, he or she wll release the list to the
petitioning union for the purpose of hone visitations to potential voters
prior to actual balloting. For that reason, the Board has hel d that

"addresses" neans the street address where the enpl oyee
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is living while working for the enployer. (Laflin & Laflin (1978) 4 ALRB
NQ 28.)

The Board, with approval of the California Suprene Qourt,?
subsequent | y devel oped a procedure whereby potential bargai ni ng
representati ves may obtai n enpl oyees' nanmes and addresses prior to the
filing of a petition for certification, if filed wthin 30 days of the
filing of a Notice of Intent to Take Access (N to the worksite.® Thus,
Title 8, CGaifornia CGode of Regul ati ons, section 20910 provides that any
| abor organi zation which has previously filed a bona fide NA to a specified
unit of agricultural enployees nay, wthin 30 days of such filing, qualify
to receive a "prepetition' list of the nanes and addresses of the enpl oyees
in such unit upon the submssion of the NO The NO nust be served and
filed in the sane nmanner as the NA but nust be acconpani ed by
aut hori zation cards signed by at |east 10 percent of the current enpl oyees.
After notification by the RD that the NO has been accepted for filing, the
enpl oyer is allowed five days in which to supply the same type of nanes and
address information as is required followng the filing of petitions for
el ecti ons.

The provisions governing the filing of the NOwhich are

“Garian v. Agricultural Labor Relations Board (1984) 36 Cal.3d 654
[205 CGal . Rotr. 657].

*The Board's "Access Rule" (Cal.ode Regs., tit.8, section 20900 et
seq.) permts representatives of |abor organi zations to take preel ection
organi zational access to worksites under certain tinme and nanner
restrictions. The right to take such access requires service on the
enpl oyer and the filing wth the appropriate Regional Gfice of the ALRB of
a Notice of Intent to Take Access as specified in Title 8 Glifornia Gode
of Regul ations, section 20900 (e)(1)(b).
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pertinent to this Decision are set out in Title 8 Glifornia Gode of
Regul ati ons, section 20910, as foll ows:

20910(b): A notice of Intention to organi ze shal |
be deened filed upon its receipt [in the Regional Gfice
wth proof of service on the enployer]...;

20910(c): Wthin five days fromthe date of filing...the enpl oyer
shall submt...an enployee list...;

20910(d): Woon receipt of the list, the [R]) shall determne
If the ten percent show ng of interest requirenent has been
satisfied, and, if so, shall nake available a copy of the

enpl oyee list tothe filing | abor organization. The sane |ist
shal | be nade available to any other |abor organi zati on whi ch
wthin 30 days of the original filing date files a notice of
Intention to organi ze the [same enpl oyees].

20910(e): No enpl oyer shall be required to provide nore than one
enpl oyee list pursuant to this section wthin any 30 day peri od.
Facts In This Case
n or about May 23, 1996, within 30 days of its having filed an

NA the UFWTfiled an NOwhich the RD conpared with the enpl oyee list tinely
submtted by the Enpl oyer herein and determined that, at the tine the NO
was filed, the Uhion had not nmet the requisite 10 percent show ng of
interest in order to qualify for receipt of the nanes and addresses. *
Thereafter, over the Enpl oyer's objection, the RD permtted the ULhi on
additional tine to attenpt to perfect its initia show ng of interest and

the Lhion ultinately did denonstrate the support of

“The UPWbel i eves that the shortfall was the result of its inabi lity
to precisely ascertain the size of the enployer's payroll, or because sone
authori zations in support of the NOwere those of enpl oyees who di d not
work during the pertinent payrol|l period, sone of whommay have been on
| eaves of absence or tenporary |ayoff status.
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at least 10 percent of the unit enpl oyees and received a copy of the list.

1 June 7, the Enployer filed wth the Board the instant appeal
of the RD s actions which the Board construes as a Request for Review
w thin the neani ng of section 1142(b) and the Whion filed a response. The
question i s whether a uni on whose show ng of interest is inadequate at the
tinme the NOis filed has sone period of tine in which to perfect the
show ng of interest.

The Enpl oyer contends that there is no anbiguity in the present
regul ations and therefore the plain | anguage of the rel evant provision
requires that a valid NO nust be supported by a 10 percent show ng of
interest at the tine of filing and there is nothing in the regul ati ons
whi ch could be read to allowfor a post-filing extension of tine in which
to perfect the requisite showng. In that case, it is proposed that the
list submtted by the enpl oyer be immediately returned to the enpl oyer. The
Lhion, on the other hand, believes the RO s have adopted a practi cal
approach to deficient NOs, by nerely hol ding the enpl oyee list for 30
days, during which tine the Uhion nay seek to satisfy the show ng of
interest requirenent. Such a procedure, the ULhion contends, is not
prej udicial to enpl oyers.

The Board has considered the relevant regulations in light of
the positions of the parties as expressed in the briefs before the Board,
and the ROs action in this natter, and concl udes that the nost reasonabl e
interpretation of the pertinent regulations is as follows: A properly

filed NOremai ns open for
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30 days fromthe date on which a proper NA has been filed. A deficient
initial showng of interest nay be cured at any tine during the pendency of
the NA If the requisite showng is not perfected prior to expiration of
the NA the original list of enpl oyee nanes and addresses submtted by the
enpl oyer wll be returned to the enpl oyer and the NOfile will be cl osed.
In no case shall the time for perfecting the requisite show ng of interest
be extended beyond the 30 day period fromthe filing of the NA on which the
NOis based. However, a confidential copy of the list may be retai ned by
the RO but only as a record in the event the nmatter |ater becones the
subj ect of Board revi ew

Accordingly, the Board finds that the RO s acceptance of additional
aut hori zation cards follow ng the actual filing of the NOwas consi stent
wth the interpretation of relevant regulation (Cal.Gode Regs., tit. 8§,
section 20910) which we have set forth above. Therefore, we affirmthe
decision of the RDthat the Lhion herein conplied wth the necessary
prerequisites in order to qualify for receipt of the list of enpl oyee nanes
and addr esses.

DATED  June 21, 1996

MCHAEL J. STCKER Chai rnan

| VONNE RAMOS R GHARDSON Menber

LINDA A FR G Menber
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CASE SUMARY

DUTRA FARVB 22 ALRB N\b. 6
(AW Case No. 96- NO 10- SAL
Backgr ound

The Board' s regul ati ons provide that any | abor organi zation whi ch seeks to
take organi zat1 onal access to an enployer's premses prior to an el ection
under the Board's access rule nust first serve on the enpl oyer and file
wth the Board a Notice of Intent to Take Access (NA). Thereafter, at
anytine during the 30 day pendency of the NA the sane | abor organi zation
may qualify to receive enpl oyees' nanes and hone addresses by filing a
Notice of Intent to Oganize (NJ supported by at |east 10 percent of the
enpl oyees in the bargaining unit. This natter cane before the Board for a
determnation as to whether failure to submt the requisite 10 percent
show ng of enpl oyee interest at the tine the NOis filed should result in
the immedi ate dismssal of the NQ

Boar d Deci si on

The Board concl uded that since an NOremai ns open for 30 days fromthe date
on which the NAwas filed, it is reasonable to permt a deficient initial
show ng of interest to be cured at any tine during the pendency of the NA
Were, however, the showng is not perfected prior to expiration of the NA
no extensi ons nay be granted and the NOfile wll be cl osed.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.



