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DEA S ON AND CRDER
O June 4, 19961, Dutra Farns (Dutra or Enployer) filed a

notion requesting that the Agricultural Labor Relations Board (ALRB or
Board) set a hearing for the purpose of denying certain Uhited Farm
VWrkers of Arerica, AFL-AQ O (UFWor Uhion) organi zers access to the

Enpl oyer' s property. For the reasons expl ai ned bel ow, we deny the notion
W thout prejudice to the Enployer's right to refile the notion wth
supporting decl arati ons.

The formof the notion consisted of a letter fromDutra 's
attorney addressed to the Board' s Executive Secretary, which represented
that the UFWhad viol at ed section 20900(e) (4) (O of the Board' s
regulations (CGal. Gode Regs., tit. 8, 8§ 20900(e) (4) (O ) when on May 30
UFWor gani zer Efren Barajas drove his car into the Enployer's fields to
take lunchtine access. The Enployer's letter stated that it prohibits
notor vehicles fromentering its fields at or near the tine of harvest

because excessive dust coul d nake its bl ackberry and

LAl dates herein refer to 1996 unl ess ot herw se specifi ed.



raspberry crops unnarketable. The letter further alleged that the UFW
organi zer's car in sone unspecified manner bl ocked ingress and egress to
the field.

In response to the Enployer's letter, the UFWprovided the
decl aration of UFWorgani zer BFren Barajas. Barajas stated that a nunber
of notor vehicles, including trucks and notorcycles, were in an area hal f
amle fromthe edge of the field, the area where the enpl oyees t ook
| unch and where he drove his car. Barajas stated that he careful ly drove
his car on the road inside the field at about five mles per hour, and
parked it so as to avoid bl ocking any road or crushing any plants in the
Enpl oyer's fiel d

Board regul ati ons section 20900(e) (5) addresses union
viol ations of the procedures and limtations on access provided in
section 20900(e)(4). Section 20900 (e)(5)(A) provides that |abor
organi zations nmay be barred fromtaki ng access under the regul ations for
an appropriate period if they repeated y viol ate the access regul ati on.
| ndi vi dual organi zers nay be barred fromtaki ng access w thout the
show ng of repeated violations. (See L & C Harvesting, Inc. (1993) 19
ALRB Nb. 19.) Section 20900 (e) (4) (O prohibits access takers from
engagi ng i n conduct disruptive of the enployer's property or agricultural
operations, including the destruction of crops or nachi nery or preventing
the boardi ng of buses. A though section 20900(e)(5)(A) states that the
duration of any sanctions inposed wll be determned by the Board after

due notice and hearing, the regul ati on does not
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speci fy a procedural nechani smfor determning what circunstances woul d
justify the scheduling of a hearing.

Under regul ati ons governi ng post-el ecti on objections
procedure, the Board has set forth threshold prerequisites that nust be
net before an objecting party wll be entitled to a formal evidentiary
hearing.? Among the prerequisites is the provision that when a person
alleges that an el ection was not conducted properly or that m sconduct
occurred affecting the results of the election, the petition objecting to
the el ection nust be acconpani ed by a declaration or declarations setting
forth facts which, if uncontroverted or unexpl ai ned, woul d constitute
sufficient grounds for the Board to refuse to certify the election. |f
the declarations do not establish a prima facie case wth respect to sone
or all of the petition's objections, the regulations direct the Board s
Executive Secretary to dismss the insufficient objections wthout a
heari ng.

InJ.R Norton . v. Agricultural Labor Relations Bd. (1979)
26 Cal .3d 1 [160 CGal . Rotr. 710] (Norton), the California Suprene QGourt
hel d that despite statutory |anguage which seemngly nandated the Board
to hol d a hearing on el ection objections in every case,® the Board was
reasonabl e in adopting a regul ati on which conditions a full evidentiary

hearing on the

2 The Board's post-el ection objections procedure is set forth in

title 8, CGalifornia CGode of Regul ations, section 20365.

® Labor Code section 1156.3 provides that upon receipt of an

el ection objections petition, the Board "shall" conduct a hearing to
determne whether the el ection shall be certified.
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presentation of objections and factual declarations that establish a
prima facie case that the el ection was not properly conducted. (Norton,
supra, 26 Cal.3d at 14.) It follows that such a process is permssible
where, as here, the seeming nandate of Regul ation section 20900(e)(5) (A
that a hearing be held is not based on any statutory prescription.

As we have noted, the regulations relied upon in this case,
sections 20900(4) (O and 20900(5) (A), do not specify what conditions
wll trigger the Board s scheduling of a hearing on all eged access
viol ations. However, unless the noving party nmakes a prinma faci e show ng
that a union representative has violated the regul atory provisions
governi ng the taking of access, we do not believe that a hearing is
warranted. That is, a party seeking a hearing should not be permtted to
put the other party to that task wthout at |east presenting the
statenent of a percipient wtness under penalty of perjury.

Because of the existing regul ations' |ack of
specificity, the Board takes this opportunity to set forth the procedure
to be used henceforth in the filing of notions to deny access under
sections 20900(4) (Q and 20900(e) (5) (A . 4 Any notion filed under those
sections shall be acconpani ed by a detail ed statenent of the facts and

| aw rel i ed upon, and

“ This Board fully supports the Regional Drectors encouraging the
parties to meet and confer in regards to access disputes. The Board al so
supports and appreciates the Regional Drectors' availability in
infornal |y nmedi ati ng access di sputes between the parties who voluntarily
utilize the Regional Drector for this limted purpose.
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decl arations wthin the personal know edge of the declarants which, if
uncontroverted or unexpl ai ned, woul d support the granting of the noti on.
The noti ons and acconpanyi ng docunents shall be filed wth the Board
pursuant to the provisions set forth in section 20160(a)(2), and served
on the parties,” in accordance with the provisions set forth in sections
20166 and 20168. If an enployer is seeking to deny access to a
particul ar, naned organi zer or organi zers, the notion and acconpanyi ng
docunents nust be served on the party or parties to be limted in or
deni ed access.

A | abor organi zation or organi zer nay submt a response to the
notion wthin five days of service of the notion or wthin such other
period as the Executive Secretary may direct. Upon consideration of the
noti on and supporting decl arations, and any response thereto, the Board
nay issue a ruling denying or granting the notion for a hearing. If the
notion is granted, the Board wll direct that a hearing be conducted in
conformty wth the provisions set forth in section 20370. Wen the
allegations formng the basis for the notion are al so the subject of an

unfair labor practice charge pursuant to section 20900 (e) (5) (B),

> A the option of the noving party, a detailed staterment of facts
nay be substituted for the declarations when service is nade upon ot her
parties. This detailed statenent of facts shall describe the contents of
declarations in sufficient detail to allow an opposing party to secure
its own wtnesses and otherw se prepare itself to counter the notion at
an evidentiary hearing. A noving party el ecting to serve a detailed
statenent of facts on other parties shall also file the original and six
copies of this statement wth the Executive Secretary together wth the
decl arati ons.
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the Board may consolidate the proceedings for hearing in conformty wth
the provisions set forth in section 20224 et seq.

Based on the evidence submtted herein, we find that the
Enpl oyer has failed to nmake a prinma facie show ng sufficient to warrant
setting this nmatter for hearing. The allegations contained in the
Enpl oyer's letter are not supported by any decl aratory support. The
allegation that Barajas bl ocked the road and prevented the trucks from
pi cking up the harvested fruit is raised only in a concl usi onary fashi on
and is not supported by the statenment of facts provi ded by Enpl oyer's
counsel 's own unsworn statenent. The record does indicate that on or
about May 30, Barajas drove his car onto the Enpl oyer's property where
the enpl oyees were | ocated, but there is no prinma facie evidence that the
crops were danaged. Barajas' declaration indicates that this was a
single incident, that he carefully drove his car at a | ow speed, and that
there were other |ike vehicles, trucks and motorcycles, in the field near
by.

In reaching this decision, the Board recogni zes that under
appropriate circunstances the Enpl oyer's assertion that dust rai sed by
notor vehicles at harvest could constitute serious injury to raspberries
and bl ackberries, the crops involved in this case. The Board al so
recogni zes that an enployer could validly restrict vehicle traffic to
only that mninally necessary to carry out the harvest, i.e., trucks or
freight-carrying vehicles to renove the crops, and that cars and

not or cycl es driven by enpl oyees are nore closely related to carryi ng out
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harvest work than cars driven by persons having busi ness wth the
enpl oyees even under a valid right to enter the enpl oyer's property to
acconpl i sh that busi ness.

However, while recogni zing that protection of crops highly
suscepti bl e to damage fromdust could be a valid reason for restricting
vehi cul ar access, the Board finds that the only declaration submtted in
this case fails to nake a prinma facie showng that Barajas injured the
Enpl oyer's crops by driving in the field on a one-tine basis at a speed
of five mles per hour.

The Board, of course, always encourages the parties to reach
agreenent on access issues so as to avoid the possibility of injury to
crops and disruption of enployers' operations, while still allowng a
petitioning union its full access rights under the Board s regul ati ons.

In this case, the record does not indicate whether the parties
had reached an agreenent on access. The notion states only that other
UFWagents on prior visits had conplied wth the Enpl oyer's request to
park their cars outside the field and to walk in, but no declaratory
support has been provided to showthat this constituted an inplicit
agreenent that access takers would not drive their cars into the
Enpl oyer' s fiel d.

For all of the above reasons, we deny the Enpl oyer's notion to
set a hearing for the purpose of denying UFWorgani zers access to the
Enpl oyer's property. S nce the Board' s regul ati ons do not specify a
procedure for the filing of notions to deny access and, in particular, do

not put enpl oyers on notice that
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they should file declarations wth their notions that reflect a prima
facie basis for a hearing, we wll not dismss the notion outright.
Instead, we wll dismss the notion wthout prejudice to the Enpl oyer's
right torefile the notion wth supporting decl arati ons.
CRER

It is hereby ordered that the Enpl oyer's notion to set a
hearing for the purpose of denying certain United Farm\Wrkers of
Arerica, AFL-A O organi zers access to the Enpl oyer's property is
di smssed w thout prejudice.

DATED  June 19, 1996

MCGHEL B. STAKER (hai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR G Menber
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CASE SUMARY

Dutra Farns Case No. 96-PMI - SAL
(Unhi ted Farm \Wrkers of 22 ARB Nb. 5
Anerica, AFL-A0Q

Backgr ound

The Enpl oyer filed a notion to bar URWorgani zer Efren Barajas fromits
property for one year wth the Executive Secretary. The Enpl oyer
requested that the Board set a hearing on the notion, which alleged that
the UPWhad viol ated the Board' s access regulations by driving a car into
the Enpl oyer's fields which rai sed dust and darmaged the Enpl oyer's fruit,
and by bl ocking the Enpl oyer's road, thereby preventing the Enpl oyer's
trucks frompicking up the harvested fruit. The Enployer's notion was in
the formof aletter fromthe Enpl oyer's attorney, and was unsupported by
any declaration asserting facts under penalty of perjury. The Lhion filed
a response, including a sworn declaration by Eren Baraj as stating that a
nunber of vehicles, including trucks and notorcycles, were in an area
half a mle fromthe edge of the field, the area where the enpl oyees
took |l unch and where he drove his car. Barajas stated that he carefully
drove his car on the road inside the field at about five mles an hour,
and parked it so as to avoi d bl ocking any road or crushing any plants in
the Enpl oyer's field.

Boar d Deci si on

The Board held that the all egations nade in the Empl oyer's letter,
unsupported by any sworn declarations, failed to nake a prina facie

show ng sufficient to warrant setting the natter for hearing. The Board
therefore denied the Enpl oyer's notion for a hearing. The Board noted
that its regulations do not specify a procedure for the filing of notions
to deny access, and, in particular, have not put enpl oyers on notice that
they should file declarations wth their notions that reflect a prina
facie basis for a hearing. Therefore, the Board di smssed the notion

W thout prejudice to the Enployer's right to refile the notion with
supporting decl arations. The Board al so set forth a procedure requiring
that henceforth all notions to deny access shall be acconpani ed by a
detail ed statenent of the facts and law relied upon, and decl arations
wthin the personal know edge of the declarants which, if uncontroverted
or unexpl ai ned, woul d support the granting of the notion. The procedure
requires the noving party to file and serve the noti on and acconpanyi ng
dogurzrgnt3 g I n accordance wth Board regul ati on sections 20160(a)(2), 20166
an 168.

* * *

This case summary is furnished for infornation only, and is not an
official statenent of the case, or of the ALRB.
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