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MONTEREY MUSHROOVB, | NC
Enpl oyer,
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DEQ S ON AFFERM NG PRARTI ON O SM SSAL F BLECTI ON
CBIECTI ON AND CERTI FI CATI ON G- REPRESENTATI VE

This case is before the Agricultural Labor Relations Board (ALRB
or Board) on a request for review filed by the Comte de Canpesi nos Uhi dos
(G, of the Executive Secretary's (ES) partial dismssal (attached
hereto) of QJ s el ection objections. The objections stemmed froma rival
uni on decertification election held on April 4, 1995, in which a najority
of votes were cast in favor of replacing the current certified bargai ni ng
representative, the GQJ wth the Lhited FarmWrkers of Anerica, AFL-A O
(WAW. ! aufiled three

'The tally of ballots was as fol | ows:

URW 302
aaJ 87
No Uhi on 7
Void Ballots 7
Lhresol ved Chal | enged Bal |l ot's 30

Tot al 433



nunber ed obj ections. The ES set for hearing only the portion of (bjection
No. 3inwhichit is alleged that observers for the UFWtook custody of
the unseal ed bal | ot box for approxinately 15 mnutes out of the view of
QU observers and Board agents. 2 The other allegations contained in the
obj ections were dismssed for failure to present a prina facie case of
conduct which would warrant overturning the election. Inits regquest
for review QU asserts that all of the allegations contained in the
obj ecti ons shoul d have been set for hearing. As expl ai ned bel ow, the
assertion is based al nost exclusively on the claimthat the ES erred in
concluding that the supporting declarations failed to establish that the
conduct conpl ai ned of was commtted by agents of the u=\N3
DSOS AN

(pj ecti on No. 1

In (ojection No. 1, it is alleged that the UFW on the day of

the election and during the week | eading up to the election, distributed a

sanpl e ballot that had been altered so as

2Thi s allegation has gone to hearing and a decision by I nvestigative
Hearing Examner (I HE) Thonmas Sobel dismssing the allegation i ssued on
June 12, 1995. As no exceptions to that decision were filed wth the
Board, the decision is now final.

3M sconduct by parties to an electionis evaluated under a stricter
standard t han msconduct by nonparties. Msconduct by a party or its
agents is examned to determne if it would have tended to interfere
wth enpl oyee free choice to such an extent that it affected the
results of the election. (Mann Packi ng Gonpany, Inc.(1990) 16 ALRB Nb.
15; Bright's Nursery (1984)10 ALRB Nb.18.) In contrast, an el ection
Wl be overturned only where misconduct by third parties was so ggravated
that it made it inpossible for enployees to express their free
choi ce. (Agri-Sun Nursery (1987)13 ALRB No. 19.)
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to give the inpression that the ALRB endorsed the UFWand had gi ven the
UFWaccess to the Board s files. The ES observed that the declarations do
not establish that the sanple bal lot was distributed other than on the day
of the election. He then concluded that the ballot differed so
dramatically fromactual ballots that enpl oyees woul d not have been m sl ed
into thinking it was an official ballot or an ALRB endorsenent of the u=VV4

QJ argues that the ESerred in his analysis of the sanpl e
bal | ot by not requiring the taking of testinony concerning the
circunstances surrounding its distribution and effect on voters. This
claimis based on the two-part anal ysis used by the National Labor
Rel ations Board (NLRB) in such cases. (SDOC Investnent, Inc. (1985) 274
NLRB 557 [118 LRRM 1410].) Frst, the NLRB examnes the ballot to see if
it indicates onits face that it is of non-official origin. If not, then
it is evaluated to see if it is official enough | ooking to give the
inpression that it emanated fromthe agency.

Here, the ES concluded that the sanpl e bal | ot does not indicate
onits face that it came fromthe UFW The ES in accordance wth the
rule in SOC Investnent, Inc., then examned the docurment in order to
eval uate whether it woul d have gi ven the reasonabl e voter the inpression
that it enanated fromthe ALRB. As the ES noted, the altered sanpl e bal | ot
varies dranmatically fromthe official sanple ballot and gives no

indication that it

4COpi es of the altered sanple ballot and an official ballot are
at tdached to the Executive Secretary's partial dismssal as Attachnents 1
and 2.
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is of official origi n.> Moreover, contrary to the clains of G3J the fact
that the words "official ballot" are crossed out further indicates that it
isnot of AARB origin. Qven the clear non-official character of the
sanpl e ballot, there was no need for an evidentiary hearing. 6

(hj ections Nos. 2 and 3

In (ojection Nb. 2, it is alleged that agents and
representati ves of the URWt hreat ened enpl oyees w th di scharge or ot her
adver se changes in working conditions if they did not wear UFWbuttons and
vote for the UFW It is also alleged that the UFWprom sed econonm c
benefits wthinits control (nedical and life insurance) if it won the
election. In hjection No. 3, in addition to the allegation set for
hearing, it is alleged that the UFWinterfered wth the conduct of the
el ection and created fear and bias in the mnds of the el ectorate by
canpaigning in the vicinity of the polls, using agents and/or officials of
the union as el ection observers, and using agents to conduct surveillance
and nonitoring of enployees inline to vote.

Wth regard to the dismssal of the allegations in (bjections
Nos. 2 and 3, QUclains only that the ES erred by failing to anal yze them

under the standard for party m sconduct.

5CIle claamthat the ballot indicates that the UAW at nmni num had
inside infornmati on concerning the order of the choices on the ballot is
not persuasive, as the order of the choices in a decertification el ection
is anatter of standard practice in Board el ections.

6There Isnoindication in SDC Investnents, Inc. that a hearing is
necessary whenever the source of the sanple ballot is not clearly
identified onits face.
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There appears to be no clamthat the ESs anal ysis was m staken under
the third party standard. In addition, OJJ does not appear to quarrel
w th the conclusion of the ESthat the declarations submtted i n support
of the objections did not establish a prima facie case of agency under
the third party standard. QCIJ instead argues that the ES shoul d have
conducted an investigation, considered materials submtted in support of
two charges, Case Nos. 9S (-2-SAL and 91-(.-3-SAL, and/or asked for
further information if he had any question as to the agency
rel ati onship between the UFWand the Gomte Para Protecci on de Benefi ci os
().’

Attached to the request for review are various
docunent s, not previously provided to the ES which are offered to
indicate not only that the CPBwas fornally affiliated with the UFW
but also closely controlled by the UPW However, the failure to tinely
provide this information to the ES along wth the el ecti on objections
precl udes consideration of it at this tinme. As nost strongly
reflected in the provisions requiring elections to be held wthin seven
days of the filing of the petition and el ection objections to be .
filed wthin five days of the election, the Agricultural Labor Relations
Act places a "premumon speed and finality in deciding the results of

el ections.” (Charles Mial ovich (1979) 5 ALRB Nb. 33, p.6; Ruline

A egedly, nost of the msconduct was commtted by nenbers of the
(PB. Based on the content of the supporting declarations, the ES reasonably
concl uded that the CPB was nerely a canpai gn conmttee which supported the
UFW
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Nursery . v. ALRB (1985} 169 Cal . App. 3d 257, 253 [216 Gal . Rptr. 162].)
Mrroring this policy, the Board s regulations do not allow for the tardy
suppl enent ati on of objections petitions.
Regul ati on 20365, subdivision (b) states:

No extensions of tine for filing objections shall be

permtted, and no anendnents to objections petitions shall

be permtted for any reason after the five-dav filing period

has el apsed.

(Enphasi s added.) Regul ati on 20365, subdivision (c) (2), requires a party

objecting to an el ection on the grounds of pre-election msconduct to
provi de decl arations setting forth facts which, if uncontroverted or
unexpl ai ned, woul d provide a sufficient basis for overturning the
el ection. Regul ation 20365, subdivision (d) , states that the ES shall
di smss any obj ections which do not satisfy the requirenents of, inter
alia, subdivision (c) .

The above regul ations nmake it clear that the objecting
party has the burden of providing the ESwth all information,
wthin five days of the election, necessary to screen the
obj ections, and that the ES has no duty to attenpt to di scover
addi tional evidence that nay bear on the issues raised. The only
nention of investigation by the ES appears in Regul ati on 20365,
subdi vi sion (e), which provides that the ES nay engage in a

variety of infornation gathering techni ques, wth respect to any

portion of the petition not dismssed pursuant to subdivision

(d) . Thus, Regulation 20365, by its terns, squarely places on
the objecting party the burden to establish a prina facie case
based on the supporting naterials filed wth a tinely objections
petition. Were this threshol d requi renent has been net, the ES
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nmay conduct sone further inquiry prior to setting the natter for hearing.
Wiere, as here, the threshol d requirenent has not been net, the BSis
under no duty to engage in sone further investigation or inquiry before
deciding to dismss the objections.
QU al so argues that the ES shoul d have taken

admni strative notice of docunents filed by QU in other cases. Again,
thereis noindicationinthe regulations that the ESis under any duty to
sua sponte search Board files for any cases involving the sane parties
that mght contain relevant information. Rather, it is the duty of the
objecting party to bring all relevant materials to the attention of the
ES Inits objections petition, QU did refer to Case No. 95-(Q-2-SAL,
and the ES reviewed the declarations filed in that case. That review as
wel |l as our own, reveal ed no further indication of an agency rel ati onship
between CPB and the UPW nly in its request for review did G3J nention
an earlier case, 91-(-8-SAL. Therefore, the ESwas not tinely alerted to
the possible rel evance of that file and had no duty to consider it.

Lastly, QU clains that Regul ati on 20393, dealing wth requests
for review allows for additional evidence to be presented to the Board.
Subdi vision (f) of Regul ation 20393 provides that the record before the
Board in reviewng dismssals of election objections shall consist of the
el ection petition, election notice, tally of ballots, the objections
petition and supporting docunents, the ES order, and "the request for

revi ew
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or statenent of objections and any supporting docunents or briefs."”
QU asserts that the latter reference "supporting docunents” incl udes
addi ti onal evi dence.

Frst, it nust be stated that, if no anendnents to the
objections petition are allowed, it nakes no sense to neverthel ess allow
addi tional evidence to be presented to the Board on review Mreover,
not only is the expansive interpretation of subdivision (f) of
Regul ation 20393 urged by GQOU at odds with the | anguage of Regul ati on
20365 discussed above, but it is belied by the wording of other portions
of Regulation 20393. In subdivision (a), which governs requests for
review general ly, and subdivision (e), which limts the record before the
Board on review of dismssals by regional directors of various
representation petitions, there is an express provision for the inclusion
of supporting "evidence" in the naterials filed wth the request for
review The use of different |anguage wth regard to the record before the
Board in review ng dismssals of election objections undoubtedly reflects
a deliberate limtation on naterials properly placed before the Board in
such natters.

Lastly, QUclains that, in JJR Norton. G. v. ALR3 (1979)

26 CGa.3d 1, the Galifornia Suprene Gourt upheld the Board' s
regul ati ons concerning the screening of election objections only because
the objecting party could still present evidence to the Board on review
inorder toget afull hearing. That case says nothing of the sort.
Instead, the court upheld the Board s regul ati ons based on two pri nci pal

findings. Qne, it
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is proper for the Board to forego any evidentiary hearing unless the
objecting party first presents, through declaratory support for its
obj ections, a prina facie case. Two, del egation of the screening function
to the ES was proper, since the party nmay obtain Board review of the ES
determnation. Nowhere in the opinionis there a passage whichis
susceptible to the interpretation that the Board, in conducting its
review, nust consider evidence in addition to that originally presented
to the ES

CERTI F CATI ON

As expl ai ned above, the Board affirns the partial dismssal of
the el ection objections filed by Comte de Canpesi nos Lhidos. In light of
this dismssal, coupled with the final decision of Investigative Hearing
Exam ner Thonas Sobel di smssing the portion of (bjection No. 3 set for
hearing, the Board hereby orders that the results of the el ection
conducted on April 4, 1995 be uphel d and that the Unhited Farm\WWrkers of
Arerica, AFL-AQ Obe certified as the excl usi ve col | ective bargai ni ng
representative of all the agricultural enpl oyees of Monterey Mishroons,
Inc. at 777 Maher Gourt, VWétsonville, California.

DATED,

MOHAEL. B. STAKER hai rnan

| VONNE RAMOS R GHARDSON Menber

LINDA A FR QK Menber
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CASE SUMVARY

MNTEREY MUSHROOVG, 21 ALRS No. 2
INC (URW Case No. 95-RG 2-SAL
Backgr ound

This natter cane before the Board on a request for review, filed by the
GComte de CGanpesi nos Lhidos (GQ) , of the Executive Secretary's (ES
partial dismssal of QQJs election objections. GAJfiled three nunbered
el ection objections. The objections stemfroma decertification election
held on April 4, 1995, in which a ngjority of those voting sel ected the
Lhited FarmVWrkers of Averica, AFL-QO (UAW to replace the QU as their
excl usi ve col | ective bargaining representative. The ES set for hearing
only the portion of Chjection No. 3 in whichit is alleged that observers
for the UFWtook custody of the unseal ed bal | ot box for approxi nately 15
mnutes out of the. viewof QOUJ observers and Board agents. The ot her
allegations contained in the objections petition were di smssed by the ES
for failure to provide a prinma facie case of conduct whi ch woul d warrant
overturning the election. n June 12, 1995, a decision dismssing the

al l egation which was set for hearing was issued by an I nvestigative

][-!ear: ng Examner. As no exceptions to that decision were filed, it becane
inal .

Inits request for review QOUJ argued that (bjection No. 1, in whichits
is alleged that the UFWdistributed prior to the election a "sanpl e

bal | ot" that had been marked in favor of the UFWand woul d gi ve the

i npression that the ALRB had endorsed the UFWand/ or had gi ven the UFW
access to the Board's files. Wth regard to (bjections No. 2 and No. 3,
QU argued that the ES had mstakenly applied the nore lenient third party
standard in evaluating the all eged pre-el ecti on msconduct, based on his
conclusion that the supporting declarations did not indicate the all eged
perpetrators were agents of the UFW Wiile not directly quarreling wth
the anal ysis of the ES QU nonet hel ess asserts that the ES shoul d have
conducted an investigation, considered » naterial filed in other cases

I nvol ving the sane parties, and/or asked for further inforrmation if he had
any question concerning the issue of agency. QU attached to its request
for review various docurments, not previously provided to the ES, which are
offered in support of its agency claim

Boar d Deci si on

The Board affirned the partial dismssal of QQJs el ection objections.

The Board found that the ES properly di smssed (bjection No. | because the
"sanpl e ballot" marked in favor of the UFWand al |l egedly di stributed by
the UFWprior to the election was so dramatically different froman actual
bal | ot that enpl oyees woul d not have been misled into thinking that it was
an official ballot or an endorsenmenc by the ALRB.



The Board al so affirmed the dismssal of (bjections No. 2 and No. 3. The
Board first concluded that an objecting party nay not submt evidence to
the Board that was not provided to the ES along wth the objections
petition. The Board observed that the ALRA places a "premumon speed and
finality in deciding the results of elections,” and that the Board's

regul ations reflect this policy by, inter alia, prohibiting amendments to
obj ections petition and | imting the record placed before the Board. The
Board further explained that its regul ations squarely place on the

obj ecting party the burden of establishing a prima facie case based on the
supporting materials filed wth the objections petition. Thus, the ES has
no duty to conduct any further investigation or to sua sponte search Board
fi!ces for any cases involving the sane parties that mght contain rel evant
i nfornati on.

Based on the affirnmance of the partial dismssal of GOJs election

obj ections, coupled wth the finality of the decision dismssing the
allegation set for hearing, the Board upheld the results of the el ection
and certified the UFWas the excl usi ve col | ective bargai ni ng
representative.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.
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Sate of Galifornia
AR ALTURAL LABCR RELATI ONS BOARD

Estado de CGalifornia
CONSENJO CE RELATI ONS TRABAJAOCRES AR ALAS

In the Matter of:

MINTEREY MUSHROOMVG, | NC

Enpl oyer, @ (%ﬁi“ :m,

e
and oot o o
n P Jied
LN TED FARV WIRERS OF AVER A APL-AQ " Wa%ﬁ&“‘ﬁﬁwf“
t . t : ) W‘"‘MI 3l J sl ) Labo?
o Petitioner, Jﬂguﬁd: 'T#ff,ﬂn:t#w@wqg
QM TE DE CAMPESI NCS ON XS PRESENEMEET S
Certified Bargai ning Representati ve. o e Mfﬁ%wd

CERTI H CATI ON GF REPRESENTATI VE
CERTI FCAQ ON DEL  REPRESENTATI VE

An el ection having been conducted in the above natter under the supervision of Agricultural
Labor Relation Board in accordance wth the Rules and Regulations of the Board;, and it
appearing fromthe Tally of Ballots that a collective bargaining representati ve has been
sel ected: and no petition filed pursuant to Section 1156. 3(c) renai ni ng out st andi ng;

Habi endosa conduci do ana e/ eccion en al asunto arriba citado baj o | a supervision del
Gonsej 0 de Rel aci ones de Trabaj adores Agrico/as de acuerdo con | as Reg/as y Regul aci ones del
Qonsej 0; y apareci endo par |a Quenta de Votos quo se ha sal ecdonado un representanta de
negoci adon col ectiva; y qua no se ha registrado (arcrtivado) una peticion de acuardo con | a
Saecfon 1156. 3(¢) qua queda pendi ene;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Relations
Board, ITIS HEB3Y (RN HEBEDthat a majority of the valid ballots have been cast for

(e acuerda con |a autoridad asxaol ecida en ai suscrfbienta por al Gonsefo de Rel aci anes de
Trabaj adares Agrico/as. por LA PRESENTSSS CSRT1IF CA que |a nayor/a de |asbal otas validashan
si do depositadas en favor de

Lhited FarmVWrkers of Anerica, AFL-A O

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation is the exclusive representative of all the enpl oyees in the unit sat forth bel ow
found to be appropriate for the purposes of collective bargaining in respect to rates of pay,
wages, hours of enpl oynent, or other conditions of enpl oynent.

y qua, de acuerdo con |a Saccion J155 dai Acto de Ral aci ones de Trabaj adoras Agrico/as. dicha
organi zation de trabajadores as a representante exclusive de todos las traba/adares en la
unidad agqufinolicada. y se ha determinado que es apropiada con tI fin da llevar a caoo
negodaci on co/ ecn'va con respecto al salario, las haras da trabajo, y otras condiciones de
enpl ea.

INT- Al the agricultural enpl oyees of Mnterey Mishroons, |nc at

WN DAD 777 Maher Qourt, Wdtsonville, Gialiforni a

Sgned at Sacranento, Galifornia n behal f of

O the _ 13" day of July 19 95 AR OLTURAL LABCR RELATI ONS 30ARD

H rnado an. De parts del

En el dia de 19 GONSSIQ CE RELAQ QNES CE TRABAJADCRES AR AL

ALRB 49 Mmp}m

J. ANTON O BARBCRA
Executive Secretary, ALRB
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STATE GF CALI FORN A

AR ALTURAL LABCR FELATIONS BOARD

MNTEREY MBHROOVE, | NG, ;
)

Enpl oyer, ; Case Nb. 95- RG 2- SAL

)

and )
)
)

N TED FARM WIRERS CF
AMER CA AFL-A.Q I\DTICEG:CBJE(%TIVESSEI'
FOR HEARING NOTI CE CF

Represent ati ve.

Petitioner, ; PARTIAL D SMSAL CF
) ELECTI ON BJECTI ONS; AND
and ) NOTl CE OF CPPCRTUIN TY TO
) FI LE REQUEST FCR REM EW
QM TE DE CAVPES NC5 WN DCs, )
Certified ;
Bar gai ni ng )
)
)

PLEASE TAKE NOTI CE that pursuant to Labor Code
section 1156.3 (c) and (d), an investigative hearing on the
followng objection filed by the Certified Bargai ni ng
Representative in the above-captioned natter has been
schedul ed to begin at 10 a.m on My 30, 1995, and consecutive
days thereafter until concluded, at the H Dorado Mbtel, 1351
North Main Street, Salinas, Galifornia. The investigative
hearing shall be conducted in accordance w th the provisions
of Title 8, California Gode of Regul ations, section 20370.
The I nvestigative Heari ng Examner shall take evi dence on the
followng issue raised by the allegations in the objections

petition:
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oj ection No. 3(c):

Wiet her the Board agents |eft the ball ot
box unattended, and, if so, whether there
was any inpairnent of the integrity of the

bal | ot box, or any substantial possibility
for the occurrence of such inpalrnent.

(Galifornia oastal farns (1976) 2 ALRB No. 26.)"
PLEASE TAKE FURTHER NOTI CE that, pursuant to Labor
Gode sec. 1156.3 (c), and Title 8, California GCode of

Regul ations section 20365, the renaining objections filed by
the Comte de Canpesi nos Lhidos (GQJJ) have failed to establish

a prina facie case of substantial and naterial factual issues
to indicate that the election held on April 4, 1995 was not
conducted properly, or that there was preel ecti on m sconduct
by one of the parties which affected the results of the

el ection. (Lindeleaf v. Agricultural Labor Relations Bd.
(1986) 41 Cal.3d 861 [226 Cal.Rotr.119]; J.R Norton .
Agricultural Labor Relations Bd. (1979) 26 Cal.3d 1 [Cal . Rotr.
710].) Accordingly, the renai ning obj ecti ons are hereby

DSMSSED for the reasons di scussed bel ow
CBIECTI ON NO 1

(bjection No.1 alleges that Petitioner Lhited Farm
workers of Arerica, AFL-AQO (UAW, by its agents and
representatives, during the week prior to the election, and on
the day of the election, distributed and posted a sanpl e

bal l ot on the Enpl oyer's premses that had been altered so as

! The request of the Certified Bargai ning Representative
that the Executive Secretary consider the suppl enent al
decl aration of Jose Wzua is granted.
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to create the inpression that the Agricultural Labor Rel ations

Board (Board) had endorsed the UFW and that the Board agents
had provi ded the UFWw th unil ateral access to the Board' s
files.

In anal yzi ng the use of sanple ballots as el ection
propaganda, the National Labor Rel ations Board has engaged in

a two-stage analysis. Inthe first stage, the NLRB exanines

the sanple ballot to determne if the docunent on its face

| inforns voters that it is party propaganda. |f the docunent

does not informvoters of its party origin, the NNRB then 11,
eval uates whether the ballot was so official looking as to
give voters the inpression that it issued fromthe agency
conducting the election. (Wrth's Sores Gorp. (1986) 281
NLRB 1191, 1192 [123 LRRM 1215]; SDC Investnent, Inc. (1985)
274 NLRB 557 [118 LRRM 1410].)

No evidence that the sanple bal lot was distributed a
week before the el ection was presented. The decl arati on of
Hlda A Qtega alleges that on the day of the el ection, at
6:15 a.m, Santiago Gutierrez, a nenber of the Comte de

Prot ecci on de Beneficios (CPB), gave Rosari o Mendoza sanpl e
ballots. Both Qitierrez and Mendoza are enpl oyed by t he
Enpl oyer. Rosario Mendoza al | egedl y posted copies on a
bul I etin board in one departnent and in the | unchroom and

showed the ballot to fell ow workers. 2 The decl aratory

% The statement of Jose A Qlor ado, dated April 10,
1995, was not considered by the Executive Secretary. The statenent
was not signed under penalty of perjury and did

3
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support does not specify how nany enpl oyees may have been
shown or woul d have seen the ball ot.

The bal | ot (See Attachnent 1)3 bears no agency nane " or

insignia. It does not purport to be an official ballot; it
is not an exact copy or reproduction of the official ALRB
sanpl e bal lot (See Attachnent 2); it does not make any
reference to endorsenent of the UFWby the ALRB, and, it does
not include any nention of the ALRB or the Sate of 9i
Gilifornia. The ballot appears to be nothing nore than a 10;
pr opaganda pi ece whi ch endorsed the UFWas a choi ce and
indicated that the voters should pl ace an "X' by the bl ack
eagle, the UFWs synbol .

A conpari son between the UFWbal | ot and the sanpl e

official ballot reveals so many differences that it is

unreasonabl e to assunme that voters would mstake it for an

official ballot. ly the nanes of the unions and their
synbol s bear any cl ose resenbl ance to those appearing on the
official ballot. The upper part of the ballot contains the

words "Gificial Ballot,” which has been crossed out. The

not state wth specificity the details concerning the
distribution and posting of the sanple ball ot as required by
Board Regul ations section 20365(c)(2) (b) and (c)(4). Even
If ol orado' s decl arati on had been properly sworn, the
result woul d be the sane, because the statenent mnerely
asserts that the altered sanple ballot was distributed by
the UFW at places and tines not specified.

3The declaration of Jose olorado is not sufficient to
authenti cate the U-Wbal | ot. However, the decl aration of
Hlda A QOtega describes the U-Wbal l ot wth sufficient
detail to allowits consideration.

4
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border around the QU enbl emis crudely and unevenly outlined
wth straight |ines, as conpared to the rounded graphics on
the official ballot. The lower part of Attachnent 1 is not
only of f center, but the reproductions of the squares to be
narked by the voters are crudely nmade wth a felt pen and
unequal |y sized and spaced. The ballot al so does not contain
the standard voting instructions in English and Spani sh found
on the Board' s official ballots. The NLRB has hel d nmuch | ess

crude reproductions to give notice to voters that the sanpl e
bal | ot was not fromthe agency. (Wrth's Sores, supra, at

1193 (off-centered partial reproduction.)
The UFWhbal lot, therefore, while it did not show on

its face that it was issued by or on behal f of one of the

parties, 4 had such an irregul ar appearance that it gave
notice to the voters that it was not an official ballot. It
certainly was not so simlar in appearance to be called a
forgery of a Board docunent. It therefore nust be treated as
what it was, canpai gn propaganda recogni zabl e as such by the
voters. hder Mdl and National Life Insurance (o. (1982) 263
NLRB 127 [ 110 LRRM 1489], el ection propaganda wll not be a
basis for setting aside an election, unless it is a
sufficiently good forgery as to prevent the voters from

recogni zing its real character.

4 There is no evidence that Santiago Qutierrez and Rosari o
Mendoza are agents of the UFWand that their conduct is
attributable to the Petitioner. See discussion in (ojection
No. 2.




The evidence submtted fails to nake a prina facie
Showing that the UFW  through its agents and representati ves,
distributed and posted a ballot that had been altered so as to
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create the inpression that the Board had endorsed the UFW
There is al so no show ng that the Board agents provided the
UFWw th access to official Board docunents or files.

GBIECTION N 2

(ojection No. 2, alleged that the UFW during the
week prior to the election and on the day of the election, by
its agents and representatives, induced enpl oyees to wear UFW
buttons and to vote for the UFWby threat eni ng enpl oyees t hat
they woul d be di scharged or suffer other adverse changes in
wor king conditions unl ess they voted for the UFWand di spl ayed
UFWinsignia. jection No. 2 further alleged that the UFW
prom sed tangi bl e economc benefits to enpl oyees, i.e.,
nmedi cal and life insurance, which the UFWunilaterally
controlled, if the UPWwon the el ecti on.

Threat s
The QU s declarations allege that enpl oyees of

Mont erey Mishroons forned a coomttee called the Comte para

Proteccion de Benef icios (CPB), and that CPB acted as an
enpl oyee canpai gn coormttee for the UFW QU presented no
evidence that the UFW either explicitly or inplicitly,
authorized the CPB s nenbers to act as union agents on its
behal f. The Board has held that the acts of enpl oyee nenbers

of coomttees supporting unions wll not be attributed to the

-6-
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uni on unl ess speci al circunstances, discussed nore fully

bel oy not shown here, are present. They therefore cannot
provide the basis for setting aside an el ection unl ess they
created an atnosphere of fear and reprisal under the third
party standard as dismssed below In San Oego Nursery Qo.,
Inc. (1979) 5 ALRB No. 43, at p. 3-7, the Board adopted the

| rule followed by the NLRB that enpl oyee union activists, even if
they are nenbers of a pro-union enpl oyee coomttee, wll

not be found to be union agents in the absence of sone
nani festation by the union to other enpl oyees that the union

had aut horized the coomttee to act as agents.

A declarant stated that OPB nenbers and fol | owers
tol d enpl oyees that they woul d have to wear UFWbuttons "or
el se." The declarant does not identify the individual s who
nade the threat, or specify when the threats were nade or
how many wor kers may have been affected. The decl aration of
Jose Wzua states that several workers told other workers in
line, their nunber not specified, that "soon we'll get you out
of here - let's see if your daddy Pabl o can put you back in

again." Hlda Qtega states that Jesus Ruiz, an organi zer
and synpat hi zer, told enpl oyees that they woul d have to wear
UFWbut t ons whet her they wanted to or not. Qtega does not
speci fy when this conduct occurred, other than it took

pl ace in the norning, or how many workers nay have been
affected. One declaration submtted in the unfair | abor

practice cases alleges that at an unspecified tine, at sone
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tine between early January 1995 and three weeks before the
el ection, a (PB nenber told enpl oyees that they woul d be di scharged
if they did not support the UFWby si gni ng

aut hori zati on cards .5

FHnally, Jose Uzua states that o Chae, an enpl oyee
who supported the UFW canme to Wzua 's work station the day before

the election. Chae told Uzua that he had been told by UW
organi zers that if Uzua did not vote for the UFW U zua "woul d
have to face the consequences.” The organi zers are not identified
as UPWagents and, in the sane sentence, Wzua identifies Chae as
"a worker and organi zer for the UPW. Wzua 's decl arati on says
not hi ng nore about any furtherincident involving O Chae. Uzua 's
declaration fails to state a prina facie ground for setting aside
the el ection. The declaratory support does not showthat Chae is a
uni on agent, nor were the other "organi zers" he referred to,

pl acing this conduct under the third party standard. The strongest
characterization that can be given to Chae's statenents woul d be
that the UPWwoul d engage in unspecified reprisals. Such a vague

threat falls far short of creating an atnosphere of fear

and reprisal naking a fair el ection inpossible.

The only statenents in UWzua 's declaration that

®> | have considered the unfair |abor practice declarations
submtted by GOJ Except for the incident referred to above, | find
that they report incidents not alleged in or relevant to the QU s
objection petition as they concern attenpts to revoke UFW

aut hori zation cards the declarants had si gned.
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coul d arguably satisfy the third party standard did not take
place until the day after the election. Wzua states that
Chae returned again the day after the election and tried to
hit Uzua. He told Wzua that Wzua knew how uni ons wor ked
and that therefore Uzua knew that they were going to kill
him and that they had intended to hit Uzua, and two ot her
promnent QOU supporters after the vote count, but had not
done so since the UFWwon the el ection. This conduct coul d
not have created any atnosphere of fear and reprisal

precl udi ng free choi ce by the voters since the el ection

concl uded prior to the alleged threat.

The threats of discharge are attributed not to UFW
representatives, but to enpl oyees of the Enpl oyer identified
as GFB nenbers, as to whomno agency has been shown. Wiile
an election wll be set aside based on the statenents of the
parties' agents if such statenents interfere wth the voter's
free and uncoerced choi ce, statenents by third parti es,
including rank and file enpl oyees, wll not be the basis for
setting aside an el ection unl ess the statenents created such
an atnosphere of fear and reprisal that free choice is
i npossi bl e. (P easant Val | ey Vegetabl e Go-op. (1982) 8 ALRB Nb.
82, Triple E Produce Qorporation (1991) 17 ALRB No. 15).

S atenents by enpl oyees on such canpai gn commttees

to fell ow enpl oyees who do not support the union, that it wll

procure the discharge of the non-supporting enpl oyees di scharge

if it wns, by thensel ves, do not create the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

at nosphere of fear and reprisal warranting setting aside an
election. (Pacific Gain Products, Inc. (1992)309 NLRB 690, 691 [142
LRRM 1132].) Absent sone circunstance naking the | threats credibl e,
even fairly omnous -sounding threats by nere fell ow enpl oyees who
have not been shown to be union agents, do not warrant setting aside
an el ection.
In QB Rebuilders, Inc. (1993) 312 NLRB 1141, 1142 [144
LRRM 1209], the NLRB recent|ly stated that
[T]he objecting party nust establish that the third-party
conduct during the el ection canpai gn was so aggravated as to
create a general atnosphere of fear and reprisal rendering a
free election inpossible... in determning the seriousness of
athird-party threat, the Board eval uates not only the nature
of the threat itself, but al so whether the threat al so
enconpassed the entire bargai ning unit; whether reports of he
threat were dissemnated wdely within the unit; whether the
person naking the threat was capable of carrying it out; and
whether it is likely that the enpl oyees acted in fear of
[that person's] capability of carrying out the threat; and
whet her the threat was "rejuvenated" at or near the tine of
the election. (QB at pp. 1141-1142.)

In QB., the NLRB set the el ection asi de because uni onsupporters'
earlier threats to have anti-uni on enpl oyees deported were
"rejuvenated” by the Immgration and Naturalizatio Service's seizing
such an individual fromthe plant the day before the el ection.

The NLRB's treatnment of the threat in QB shows that
substantially all of these el enents nust be present. No event, |ike the
Immgration and Naturalization Service's renoval of an enpl oyee from
the plant on the day of the election in QB., validated or rejuvenated
the earlier union

10
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supporter's threats to i nformon non-uni on supporters.

Mbst of the threats all egedly nade here are vague
and lack the requisite specificity to properly evaluate their
inpact. In a nunber of cases, the person or persons who nade
the threats are not identified. There is al so no show ng that
such person or persons had the ability to carry out the threats,
or to prevail on the Enpl oyer to do so. The threats did not
enconpass the whol e unit, but apparently were addressed to a
relatively small nunber of GOU supporters. There is al so no
evi dence of w despread dissemnation in this large unit.
Fnally, there is an absence of confirmation or rejuvenation.
Therefore, there is no prima facie show ng that the alleged
threats, even if established, created such an atnosphere of fear
and reprisal that free choice is inpossible.

UN Bunper Stickers

The objection further alleges that enpl oyees were
intimdated by the placing of UFWbunper stickers on non- UFW
supporters' cars by unknown persons. S nce the placenent of
unwant ed bunper stickers was not shown to be attributable to
UFWsupporters, nmuch | ess agents, and cannot reasonably be said
to have created the "at nosphere of fear and reprisal” for "third
party" conduct to cause an election to be set aside, the
objection is wthout nerit and i s di smssed.

Promse of Benefits

FHnally, the objection alleges that the UFW through

11
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unspeci fi ed persons, promsed enpl oyees that if the URWwon,
it would extend a health i nsurance plan to the enpl oyees that

woul d provide the favorabl e terns for

co-paynents in its unilaterally admnistered nedi cal insurance
plan. The objection is dismssed as GQQUJ fail ed to provide any
decl arations in support of its objection. Mreover, it is well
established that a union's promse to obtain better nedical
coverage fromthe Enpl oyer constitutes permssibl e canpai gn

propaganda. Mdland National Life, supra.

GBIECTION N 3

(bjection No. 3 alleges that the UFWinterfered
w th the conduct of the election and created fear and "bi as"
inthe mnds el ectorate by: (a) Canpaigning in the i medi ate
vicinity if the polls during the election; (b) Wsing agents
of the union as el ection observers; (c) Taking custody of the
unseal ed bal l ot box froman ALRB agent for 15 mnutes and
transporting the ball ot box 100 yards out of view of the
QU s observers and the Board agents; and (d) Using "agents
and representatives, who had been deni ed permssion to act as
observers, to conduct surveillance and nonitoring of
enpl oyees at the pol ling pl aces, and taki ng notes of

enpl oyees who were in line to vote.

Part (a) of (pjection No. 3, which alleges that
enpl oyees supporting the UFWengaged in canpai gning in the
inmedi ate vicinity of the polling areas during the el ection

process, is dismssed for the fol |l ow ng reasons.
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Al of these incidents are attributed to Mnterey

Mushr oom enpl oyees who supported the UPW  Nb evidence to

| establish their agency on behal f of the UFWhas been present ed.

The first incident of alleged inproper canpai gni ng

occurred during the first session, on |level 500, from6 a.m

to 8 am The declaration of Ernesto Leon states that
Roberto Zuniga, who had arrived at the el ection site before
the poll's opened, to be available as an alternate el ection
observer for the UFW failed to | eave after voting, as
requested by the Board agent. Leon states that Zuni ga
returned to the workers and kept naki ng comments. Leon
states that he heard that they" (persons not specified) were
advi sing the workers to vote for the UFW The | ocation of
the workers is not specified, and the identity of the persons
who heard Zuni ga make the comments is not disclosed. Uzua
states that Zuniga | eft as directed when he was not sel ected
as an observer, then returned to vote. U zua says Zuni ga
left for a short tine, then returned, and was seen cl ose to
the voting area. A 2:30 p.m he was a fewneters fromthe
voting place and was telling voters howto nark their ballots
as they approached to vote.
Leon states that at the next |evel, CPB nenber

Sal vador Pena, a UFWobserver, was allowed to | eave briefly,

apparently after the fewvoters on that | evel had voted.

Leon states he observed Pena tal king wth six persons Leon

calls.
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UFWorgani zers. The six are not further identified except

that Leon concl udes that they were not enpl oyees of Mnterey
Mushr oons because they had entered through anot her farm behind
the Enployer's facility. Leon did not overhear the
conversation. After returning, Pena said he had to nmake a

tel ephone call, and was allowed to do so. Leon asserts the QU
observers were not allowed to nake tel ephone calls or have
contact wth the workers. Leon nmakes no claimthat the QU
observers requested this sane privileges and were deni ed the

Board agents.

The Board has hel d that objection declarations do
not present a prinma objection for hearing if they showonly a
few conversations during the voting tine of indefinite
duration. (Ace Tomato Gonpany, Inc. (1986) 12 ALRB Nbo. 20.)No
prinma faci e show ng of inproper canpai gning that woul d cone
anywhere near the standard for setting aside an el ecti on has
been nade here. |If engaged in by agents of a party, |engthy
conversations in or near the polling area with voters waiting to
vote woul d be grounds for setting an el ection aside. (Arco Seed
Conpany (1988) 14 ALRB No. 6.)

Wiere the canpai gning anong voters waiting in line
tovote is attributed to enpl oyee supporters, even if they are
nenbers of a coomttee of enpl oyee union supporters ,as it is
here, the election wll be set aside only if it disrupts voting
procedure or destroys the atnosphere required for a free choi ce

in the el ection. (Rheem Manuf acturing conpany

14
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(1992) 309 NLRB 459, 462-463 [141 LRRVI 1257] (renarks by

I ndi vi dual enpl oyees; cf. Pepsi-Cola Bottling Co.(1988) 291
NLRB 578 [ 129 LRRM 1236] (uni on supporters conprising one fifth
of enployees in unit fornmed |ine around ot her enpl oyees on way
to vote, jeering at and taunting them) Here, it is not clear
that Leon and Uzua' s description of Zuniga s comments were
based on personal know edge or, if so, whether the coments
occurred in the quarantine area during the balloting. Even if
they occurred in the quarantine area, there i s no show ng t hat
such conduct disrupted the voting procedures or destroyed the
at nosphere required for a fee choice in the lection.
Accordingly, the objection is dismssed as without nerit.

Part (b) of (bjection No.3, which alleged that
the UFWused its agents or officials as el ection observers does
not allege conduct that woul d be grounds for setting aside the
el ection. The Board's Regul ations require only that the
observers be non-supervi sory enpl oyees of the Enpl oyer or
persons agreed to by all parties inwiting (Cl. Gode of
Regs, tit. 8, sec. 20350(b)). QU offered no evidence that the
UFW's observers were not enpl oyees of the Enpl oyer, and both
UFWobservers provi ded decl arations stating that they were
enpl oyees of Monterey Mishroons.

Part (d) of (bjection No. 3 alleges that
"agents and representatives" of the UFPWengaged i n conduct
creating the inpression that they were engaged in surveill ance

of voters as
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they were waiting to vote. As discussed above, the only
persons to whomsuch conduct was attributed were enpl oyees of
the Enpl oyer, and no evi dence has been presented to establish
their agency in the face of the well established doctrine that
such enpl oyees are not agents of the party they support.
Ernesto Leon states that in the first session, another UFW
supporter, forklift driver Gerardo Leon, drove his forklift by
the polls 10 tines carrying no pay | oad. Ernesto Leon states
that he inferred Gerardo Leon was taki ng notes on who was in
line to vote. The observation is based not on Enesto havi ng
observed any notetaking or slow ng down but on the fact that
Leon's forklift was enpty when it shoul d have been carrying
garbage. Ernesto Leon does not claimthat Gerardo engaged in
any conduct that woul d have been noticeable to the voters,

| i ke stopping or slow ng down.

Ernesto Leon al so states in the next balloting
session, from8:30 am to 9:15 a.m, on level 800, that CPB
nenber Santiago Gutierrez, tal ked to enpl oyees whil e standi ng
inline to vote. After voting, Qutierrez sat in his pickup

truck parked 8 to 10 feet fromthe "voting" taking notes on a

notepad for 20 mnutes. The declaration does not state whether
any voters were still inline at this tine. In the next voting
area, set up for only a fewvoters, UFWalternate observer
Rodol fo Dominguez chatted with other voters both before and
after voting. Leon's declaration contains no representation

about the subject di scussed.
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The surveillance and i npression of surveillance as to
forklift truck driver Leon is wthout nerit and is di smssed, since
nothing in the evi dence established that Leon engaged i n any
surveil lance, or that any voters would have inferred fromhis forklift
bei ng unl aden that he was engaged in surveillance. The incident at the
9:45 session in which Santiago GQutierrez sat in his pickup and wote on
a pad for 20 mnutes fails to establish that any voters were in line at
this tine, or for reasons to believe that had any voters been present,
that they woul d have concluded that Gutierrez was engagi ng in
survei |l lance of themor engaged i n any conduct that woul d cause a
reasonabl e person to bel i eve he was taki ng down nanes of individual s
rather than doi ng a task that could invol ve witing.

Therefore, the declaratory support submtted fails to
establish a prina facie basis of rival union surveillance sufficient
to set aside the el ection.6

PLEASE TAKE FURTHER NOTI CE that, pursuant to Title 8,
CGalifornia Gode of Regul ations, section 20393 (a), the Certified
Bargai ning Representative nmay file a request for review of the

Executive Secretary's Dsmssal of its

6 The allegations in the Satenment of Facts submtted wth the
objection petition referred to an inci dent where URWsupporters

shout ed down GOU s president a week before the el ection, while he was
addr essi ng enpl oyees, and brushed his face wth a UWFWflag, and that
observers were not required to present Enpl oyer-issued identification
docunents prior to voting. These natters were not alleged
specifically in (pjections Petition, nor supported by any
declaration. Therefore, they are not addressed in this order.

17
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(hj ections Petition wth the Board by My 22, 1995. The five-day
filing period set forth thereinis calculated in accordance
wth the provisions of Title 8 GCalifornia Gode of regul ations,
sections 20170, which excludes intervening Saturday, Sunday and
hol i day

DATED My 15, 1995

J dot: B

J. ANTONTO BARBCSA
Executive Secretary,

18
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STATE G- CALI FCRN A
ESTADO OB CALI FORN A

AR ALTURAL LABCR RELATI ONS BOARD

CONSEJO DE RELACI ONES DEL TRABAJO ARI COLA

OFFICIAL SECRET BALLOT

our ChOi _Ce.
el ecci on.

he fSquare
8 cuadro

~ CAVPBSI NOS N DB

CAVPBS NOB UN DCB

DONOIT SGN TH S BALLOT. Fold and drop in ballot box, If you
spoil this ballot, returnit to the Board Agent for a new
one.

NO FI Rv6 BSTA BOBTA Doblela y pongala en la urna. S echa a
perder su bol eta, regresela al Agente del (onsejo y obtenga
una nueva.

Atta hnment 2
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