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n January 4, 1995, Investigative Hearing Examner (IHp
Dougl as Gal | op issued the attached deci sion in which he di smssed
Qceanvi ew Produce Gonpany's (Qceanview) el ection objectioninits
entirety. Specifically, the IHE found that Gceanview failed to offer
sufficient evidence to prove its allegations that the el ection shoul d be
set asi de because organi zers, agents, or supporters of the Lhited Farm
VWrkers of Arerica, AFL-AQ O (UFWor Uhion) threatened enpl oyees wth job

loss for failure to sign authorization cards or vote for the Uhi on.1

YThe IHE found that in one instance statenents all eged to constitute
threats were nmade by individual s who, according to Board precedent, nust
be deened special agents of the Uhion. As explained below we find that
these individual s were not shown to be either special or general agents
of the Lthion. Gonsequently, all of the alleged threats in the present
case nust be eval uated under the less restrictive third party standard,
whi ch requi res a show ng that m sconduct created an atnosphere of fear
and reprisal that rendered enpl oyee free choice in the el ection
I npossi ble. (See, e.g., Ace Tomato Conpany, Inc. (1986) 12 ALRB No. 20.)



As aresult of arepresentation petition filed by the UFW an
election was held on May 18, 1994. The initial tally of ballots resulted
in 275 votes for the UFW 231 for No Lhion, and 87 unresol ved chal | enged
bal | ots. After an investigation of the challenged ball ots by the Regi onal
Orector and review by the Board (CGceanvi ew Produce Conpany (1994) 20
ALRB No. 10), the revised tally reveal ed 298 votes for the UFW 278 for
No Union, and 6 unresol ved chal | enged bal | ots. (ceanview s el ection
obj ections were then eval uated by the Executive Secretary, who issued an
order on July 27, 1994 dismssing all but a portion of (bjection No. 2.
The portion set for hearing was described by the Executive Secretary as
al | egi ng t hat

The Whion, by and through its organi zers, agents,

representatives and/ or supporters, engaged I n nunerous

acts of intimdation directed towards eligible voters

and thereby prevented the enpl oyees' uncoerced

expression of their sentinents in the el ection.

The Board, in Qceanvi ew Produce Conpany (1994) 20 ALRB No. 16, affirned
inits entirety the Executive Secretary's partial dismssal of
Cceanvi ew s el ecti on obj ecti ons.

In light of the | anguage set out above, and in
conjunction wth the Executive Secretary's and the Board' s
speci fic discussion of various el enents of the objections, the
I|HE determned that the specific allegations set for hearing were
limted to clains of pre-election threats of job | oss for failure
to support the Lhion. F nding the evidence of threats
insufficient to warrant setting aside the election, the | HE

recommended di smssal of the objections and, consequently,

21 ARBND 1 2.



certification of the UPWas the excl usi ve bargai ni ng representative of
Cceanview s agricultural enpl oyees in Ventura Gounty. QCreanview tinely
filed exceptions to the IHE's decision, taking issue with the |HE s
conclusion that the evidence did not warrant setting aside the el ection.
The UFWfiled a single exception, on the grounds that the IHE erred in
finding that Board precedent requires that union supporters be deened
special agents of the union while soliciting authorization cards.

The Board has considered the record and the |HE s decision in
light of the exceptions and briefs filed by the parties and affirns the
| HE s findings of fact2 and concl usi ons of Iaw3 except as noted bel ow4

The di scussi on that foll ows

2V\9§ note that there is evidence in the record which, while not
expressly relied on by the | HE, neverthel ess further supports his
conclusion that CGceanviewfailed to neet its burden of produci ng evi dence
sufficient to warrant setting aside the election. Hunberto Martinez
Rangel testified that, after the first instance in which he was all eged y
subjected to threats of job | oss, he spoke wth his co-workers, who told
himthat what the nen said was not true. Smlarly, Mguel Rodriguez,
who allegedly was told that he would | ose his job wth CQceanvi ew and have
to remain working for the labor contractor if he did not sign an
authori zation card, testified that he thereafter spoke wth a co-worker
who expl ained to himthat the | abor contractor enpl oyees woul d recei ve
the sane pay as people in the union. Thus, there is evidence that the
W t nesses were exposed to countervailing statenents that woul d have
| essened, if not elimnated, any coercive effects of the alleged threats.
Moreover, there is no reason to believe that those to whomthe w tnesses
di ssemnated the various statenents |earned only of the alleged threats
and not of the countervailing statenents.

3(]ti ng Triple E Produce Gorporation v. ALRB (1985) 35 Cal.3d 42
[196 CGal . Rotr. 518], Cceanview excepts to the IHE s finding that the
enpl oyees woul d know that their ballots woul d be cast in secret and the
Lhi on therefore woul d not know how they voted. Triple Eis
di stingui shabl e because in that case the statenments were nade by uni on
organi zers and the court relied on
(continued. . .)

21 ARB No. 1 3.



addresses the UFV¢ exception, which highlights the need to clarify
the inport of prior cases.
DSOS AN

The UFWexcepts only to the IHE s ruling that the Board
overruled Agri-Sun Nursery (1987) 13 ALRB No. 19 sub silentio in a
footnote in Furukawa Farns, Inc. (1991) 17 ALRB No. 4. This exception has
alerted the Board to the necessity of clarifying its prior holdings wth
regard to the inport of the National Labor Relations Board s (NLRB)
decision in Davlan Engineering, Inc. (1987) 283 NLRB 803 [ 125 LRRM 1049] .

3(. ...conti nued)

an express finding by the Board that the enpl oyees believed that
the union would be privy to howthey voted. Here, the alleged
threats were not shown to have been nmade by union agents and the
record reveal s no reason to draw an inference that the enpl oyees
believed their ballots woul d not be cast in secret.

Neverthel ess, this is a mnor element of the IHE s anal ysis and
IS not necessary to the conclusion that the el ection should be
uphel d.

4Oceanvi ews claimthat the |HE inproperly narrowed the scope of the
objections set for hearing by limting the evidence to coercive conduct
occurring prior to the election is wthout nerit. Creanvi ew asserts that
the Executive Secretary did not dismss those portions of (bjection No. 2
concerni ng the nassing of Uhion supporters near the polling | ocation, the
Lhion's conduct in nmaking a basel ess chal l enge to the votes of | abor
contractor enpl oyees, and the naking of threats and insults to ceanvi ew s
el ecti on observers. A close examnation of the Executive Secretary's order
and the Board s decision in 20 ALRB No. 16 affirmng that order reveal s
that these all egations were di scussed and di smssed. Wiile QGceanvi ew nay
have intended these all egations'to be part of what it described as
(pjection No. 2, it was unclear fromits supporting papers to which
objections they related and the Executive Secretary and the Board sinply
anal yzed the all egations in discussion under subheadi ngs denoti ng ot her
nunier ed obj ecti ons.

21 ARB No. 1 4,



In Davl an, a case involving pre-election promses of union
initiation fee wai vers in exchange for support for the union, the NLRB
hel d that:

[ITn the absence of extraordi nary circunstances,

enpl oyees who solicit authorization cards shoul d

be deened special agents of the union for the

limted purpose of assessing the inpact of

statenents about union fee waivers or other

purported union policies that they nake in the

course of soliciting.

In Agri-Sun, the Board distingui shed Davlan, finding that it did not
apply to the facts of that case, which involved alleged threats of job
loss for failure to sign authorization cards. |In Furukawa Farns, the
Board concl uded that the evidence in that case was insufficient to
establish threats of job I oss by individuals soliciting signatures on
authori zation cards. However, in a footnote, wthout nentioning Agri-Sun,
the Board cited Davlan for the proposition that it was unnecessary to
determne if the alleged statenents were nmade by union representatives or
nerely by supporters, because the conduct of individuals passing out

aut hori zation cards could be attributable to the union. Wiile the

di scussion in Furukawa was clearly dicta in the context of that case, it
reasonably may be read as inconsistent with the Board's holding in Agri-
Sun.  However, it was not the intent of the Board to overrul e Agri-Sun.

In Agri-Sun, the Board acknow edged that the Davl an
rule was not restricted to statenents about fee waivers, but
concl uded that Davl an was di stingui shabl e because the al | eged
threats of job | oss were not statenents concerni ng uni on

21 ARB No. 1 5.



"policies." The Board explained that the NLRB s anal ysis in Davl an was
based on the fact that a union coul d counteract erroneous statenents
about its internal policies sinply by making it policies known, whereas
it would be in no position to anticipate and correct all unauthorized
statenents or clains nade by enpl oyees who assi st in obtaining
aut hori zation cards. Mreover, there is no indication in Davlan or
subsequent NLRB cases that the NLRB i ntended the speci al agency
relationship to apply to all conduct occurring in the process of
soliciting authorization cards. Gonsequently, to the extent that it
inplies otherw se, the footnote in Furukawa was an overbroad statenent of
the rul e announced i n Davl an.

In sum despite the | anguage of the footnote in Furukawa, the
Board did not intend to overrule Agri-Sun or broaden the rul e announced
in Davlan. Turning nowto facts invol ved here, we cannot concl ude that
the alleged threat made to Mguel Rodriguez and Franci sco Perez Baron
(Perez) involved the type of internal union policies enconpassed wthin
the special agency rule of Davlan. Perez testified that the nan said
that if they did not sign, "they" would get rid of their jobs.
Particularly since "they" are not identified and there i s no expl anati on
of howthe jobs coul d be taken away, this does not amount to a statenent
of union policy. Rodriguez' testinony nakes the issue | ess cl ear because
he testified that, after the nan stated that they woul d "go back and nake

4.55" if they did not sign, the nan said that the uni on does not accept

21 ARB No. 1 6.



contractors. This is nost reasonably viewed as a representation of the
Lhion's bargaining position on the use of |abor contractors, and does not
constitute the type of internal policy wthin the control of the Uhion
that is contenpl ated by Davlan. Therefore, the evidence is not sufficient
to deemthe nan who all egedly threatened Rodri guez and Perez while
soliciting authorization cards to be a special agent of the Uhion. >

CERITI H CATI ON

Havi ng found the evidence in support of the el ection objection
insufficient to warrant setting aside the el ection, we order that the
results of the el ection conducted on May 18, 1994 be upheld and that the
Lhited FarmVrkers of Arverica, AFL-AQ be certified as the excl usive
col l ective bargaining representative of all of the agricultural enpl oyees

of Creanvi ew Produce Gonpany in Ventura County.

DATED. March 1, 1995

BRUCE J. JAESI\G , Chairman

| VONNE RAMCS R GHARDSON Menber

LINDA A FR QK Mnber

5For the reasons stated by the IHE we also find the record evi dence
insufficient to establish a general agency rel ationship. Therefore, this
alleged threat nust be anal yzed under the third party standard, which has
the effect of further supporting the IHE s concl usion that the evidence
does not warrant setting aside the el ection.

21 ARB No. 1 1.



Estado de Galifornia
QONSEJO OE RELAQ ONESCE TRABAJADCRES AR GALAS

QCEANV EWPRIDUCE GOMPANY, A D'V S ON CF DOLE Case Nb. 94- RG 1- BQ QX
FRESH VEGETABLE GOMPANY, I NG, -~ .

o Enpl oyer, o A %@&ﬁﬂ

WN TED FARMWIRERS OF AVBRCA, AHL-d Q ES;'-E’ ot md\f"}_ﬂ'o;‘;'.
il -_,,wd_r#ﬂ'ﬂr-'ﬁ"
gt _m"'w._u‘::.lzﬁ:' 2
Pet i t oner "TWET:,;?S;: DA
e i
CERT H CAT1 ON OF REPRESENTATI VE anﬂm i
aring from it .ﬁf-a’i g iy
CERT H CAO ON CH. REPRESENTATI VE ——

An el ection having been conducted in the above natter under the supervision of the
Agricultural Labor Relations Board i n accordance with the Rules and Regul ati ons of the Board;
and it appearing fromthe Tally of Ballots that the Gollective bargai ning representative has
been sel ected; and no petition filed pursuant to Section 1156 3(c) remai ni ng out st andi ng;

Habi endose conducido una election en el asunto arriba titado bajo la supervision
dSP onsej o de Rel ationes de Trabaj adores Agricol as de acuerdo con las Reglas y Regul ati ones
del (onsegjo; y aparetiendo por |la Quenta de Votos que se ha sel eccionado un representante de
negotiation coleco' va; y que no se ha registrado (archivado) una petition de acuerdo con la
Section 1156. 3{c) que queda pendi ent e;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Relations
Board, ITIS HEREBY (ERTIFAEDthat a majority of the valid ballots have been cast for

De acuerdo con la autoridad establ ecida en el suscribiente por el (onsejo de Rel ationes de
Traba/ adores Agricol as, por LA PRESENTE SE CERTIH CA que | a nayor/a de | as bal otas val i das han
si do depositadas en favor de

WN TED FARMWRERS OF AVBER A AHL-A O

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation i s the exclusive representative of all the enpl oyees in the unit set forth bel ow
found to be appropriate for the purposes of collective bargaining in respect to rates of pay,
wages, hours of enpl oynent, or other conditions of enpl oynent.

y que, de acuerdo con la Section 116 del Acto de Relationes de Trabai adores Agricol as, dicha
organi zation de trabajadores es el representante exclusive de todos |os traba/adores en la
unidad aqufinplicada, yseha determnado que es apropiada con el fin de llevar a cabo
negoti aci 6n col ectiva con respecto al salario, las horas de trabafo, y otras condicidnes de
enpl eo.

INT: Al the agricultural enpl oyees of Qeanvi ew Produce Gonpany in Venture Gounty.

UN DAD

Sgned at Sacranento, Galifornia h behal f of

FH rnado en De pane del

Ehel _ dade 19 QONSEJO CE RALAQ ONESCE TRABAJADCRES AR OAS

e Q i k>

J. ANTON O BARBCBA, Executive Secretary




CASE SUMARY

OCEANM EWPR(DUCE G0, A 21 AARB No. 1

DMV S N G- DAE FRESH Gase \No. 94-RG 1 -EQ Y
VEGETABLE GO, INC
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Backgr ound

O January 4, 1995, Investigative Hearing Examner (IHE) Douglas Gall op
i ssued a decision in which he dismssed Gceanvi ew Produce Conpany' s
(Cceanview) el ection objection. Specifically, the | HE found t hat
Ceanview failed to offer sufficient evidence to prove its allegations
that the el ection shoul d be set aside because organi zers, agents, or
supporters of the Lhited FarmVWrkers of Amwerica, AFL-Q O (UWor Ui on)
t hreat ened enpl oyees wth job loss for failure to sign authorization
cards or vote for the Lhion. The IHE first determned that the specific
allegations set for hearing were limted to clains of pre-election
threats of job loss for failure to support the Lhion. Fi nding the
evidence of threats insufficient to warrant setting aside the el ection,
the | HE recommended di smssal of the objection and, consequently,
certification of the UAWas the excl usi ve bargai ning representative of
Qeanview s agricultural enployees in Ventura Gounty. Qceanview filed
several exceptions, claimng that the evidence denonstrated interference
w th enpl oyee free choice that warranted setting aside the el ection. The
UFWTfiled a single exception, asserting that the IHE erred in concl udi ng
that Board precedent requires that uni on supporters be deened speci al
agents of the union while soliciting authorization cards.

Boar d Deci si on

The Board affirned the |HE s dismssal of QGceanview s el ection objection.
The Board expressly rejected Cceanview s claimthat the | HE i nproperly
narrowed the scope of the hearing. The Board explained that, In earlier
orders, the Executive Secretary and the Board had in fact discussed and
dismssed the al |l egations whi ch Gceanvi ew asserted to be a part of the
objection set for hearing. The Board al so noted that the | HE s di smssal
of the objections was further supported by evidence in the record that,
when those who were allegedly subjected to threats of job | oss for not
supporting the Lhion related the statements to co-workers, the co-workers
told themthe cooments were not true. The Board found that such
countervai ling statenents | essened, if not elimnated, any coercive
effects of the alleged threats.

The Board observed that the UPWs exception denonstrated the need to
clarify its prior holdings wth regard to the inport of the NNRB s
decision in Davlan Engineering, Inc. (1987) 283 NLRB 803 [ 125 LRRVI 1049] .
Acknow edgi ng that a footnote in Furukawa Farns, Inc. (1991) 17 ALRB No.
4 nay reasonably be read as
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inconsistent wth the Board's holding in Agri-Sun Nursery (1987) 13 ALRB
No. 19, the Board clarified that it did not intend to overrule Agri-Sun
or broaden the rul e announced i n Davl an. Gonsequently, the Board w Il not
find a special agency relationship arising in all circunstances invol ving
the solicitation of authorization cards. Rather, as stated in Davl an,
those soliciting authorization cards wll be deened special agents of the
union for the limted purpose of assessing the inpact of statenents about
union fee waivers or other purported union policies that can be
counteracted sinply by nmaking the union's internal policies known. In
the present case, the Board concl uded that the statenent in question,

whi ch the Board construed as being related to the Uhion's aversion to the
use of labor contractors, did not involve the type of internal union
policy contenpl ated by Davlan. For the reasons stated by the | Hg the
Board al so found the record insufficient to establish a regul ar agency
rel ati onshi p.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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DOUAAS GALLCP. This case was heard by ne on Septenber 12
and 13, 1994. It is based on objections to conduct of election filed
by CGceanvi ew Produce Gonpany, A Dvision of Dol e Fresh Vegetabl e
Gonpany, Inc. (hereinafter Enployer), alleging, inter alia, that
agents and supporters of the Uhited FarmVWrkers of Anerica,
AFL-A O (hereinafter Lhion) interfered wth the conduct of an
el ection conducted pursuant to a petition originally filed on

May 6, 1994, seeking certification of the Lhion as the coll ective

bar gai ni ng representati ve of the Enpl oyer's agricul tural enpl oyees

in Ventura Gounty, Galifornia. After the election, atally of ballots
Issued, wth 275 votes for the Uhion, 231 for no union and 87
determnative chal l enged ball ots. After an investigation, a Regi onal
Orector of the Agricultural Labor Relations Board (ALRB) overrul ed the
chal l enges to 70 of the ballots, and ordered themto be opened and
counted.1 Arevised tally of ballots resulted in 29B votes for the Uhion,

278 votes for no union, and 6 non-termnative chal | enged bal | ots.

The Enpl oyer al so filed six objections to conduct of the
election. In an order dated July 27, 1994, the Executive Secretary
set a portion of Enployer's (bjection No. 2 for hearing, and
di smssed the renai nder of the objections. The Board affirned the
Executive Secretary's dismssal of the renai ning objections in an order

dated Septenber 9, 1994. 2

lsee (1994) 20 ALRB No. 10.
See (1994) 20 ALRB No. 16.
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The objection set for hearing is:

The Lhion, by and through its organi zers, agents,
representati ves and/ or supporters, engaged i n nunerous acts
of intimdation directed towards eligible voters and thereby
prevent ed the enpl oyees' uncoerced expression of their
sentinents in the el ection.

At the hearing, a question arose concerning the scope of the
Board' 6 Septenber 9 order. The undersigned determned that the only
i nci dents whi ch had been set for hearing were those involving threats of
job loss if enpl oyees did not sign authorization cards or vote for the

Lhi on.
STATEMENT C(F FACTS

The al | eged obj ecti onabl e conduct invol ves statenents nade to
enpl oyees of a |abor contractor, Quevas, who was engaged by the
Enpl oyer to performirrigation work. These enpl oyees were eligible
tovote inthe election. 0 the 20-25 Quevas enpl oyees worki ng at
the Enpl oyer's knard area fields, about 10 were regul arly assigned to
work at the Garnier Ranch during the tine period in which the events
herei n took pl ace.

The Uhi on enpl oyed 10 organi zers and obt ai ned t he assi st ance
of four volunteers during the el ection canpai gn. Uhdi sputed testinony
shows that nany enpl oyees wore Lhion pins, and sone pl aced Lhi on
flags on their vehicles. The evidence al so shows that at |east
sone enpl oyees solicited others to sign Unhion authorization
car ds.

There is a dispute as to whether the Uhion's organi zers and
vol unteers always identified thensel ves as such to enpl oyees. O gani zers
Mario Brito and Jorge Estrada Ranos testified that the

3
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organi zers and vol unteers al ways wore identification tags and i ntroduced
t hensel ves by nane as representatives when they net wth the enpl oyees.
Ranch Manager, Rank Qiver, testified that he frequently saw uni on

representati ves take access wthout wearing identification tags.

At the sane tinme, Aiver testified that Respondent, for a
time, instructed its security guards not to permt access by
the Union's representati ves unl ess they wore such
identification.® Of the three witnesses, Brito was the nost
credi bl e, and even though he was not physically present during

al | occasi ons where the Union took access, it is found that
the organi zers and vol unteers wore such tags on at | east nost of
those occasions. This is inportant, because none of the enpl oyees who
testified concerning the all eged objectionabl e conduct cl ai ned

to have seen the individual s i nvol ved wearing " such tags.

Hunberto Martinez Rangel testified concerning three incidents at
the Garnier Ranch involving all eged Uhion agents. Rangel admtted he was
busy working, was not paying attention to what the individual s said and
i ndeed, was purposely ignoring them Hs testinmony very nuch reflects
these factors. Rangel was unable to give any physical description of the
i ndi vi dual s who spoke to him beyond saying that each incident involved
different males. In response to a |l eading question, he identified these

i ndi vidual s as Lhion organi zers, but his

3¢ does not appear that security guards were posted at the Garnier
Ranch.
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testinony shows this identification was based on conjecture. He noted the
i ndi vidual s wore Lhion pins and had Lhion flags in their vehicles, but he
al so knew that enpl oyees engaged i n such di spl ays. Rangel al so noted he
had never seen these persons working for the Enpl oyer, but there were
over 700 enpl oyees working at various locations during April and My
1994. Wien asked when these incidents took place, Rangel first testified,
"at the beginning," but later contended the third incident took place

"alnost close" to the el ection.

Rangel initially testified that a threat of job | oss was nade
only during the third incident. This took pl ace as he and a co-worker,
who he initially identified as Jesus Qiroz, and | ater changed to Ruben
., werecarrying irrigation pipes to the edge of the field. (Qiroz
testified and did not corroborate ' Rangel on this incident. Ruben

did not testify.)

Froma di stance of perhaps 40 yards, one or both of two
i ndi vidual s, who were standing by their vehicles, shouted that if Rangel

and the co-enpl oyee did not vote for the Lhion, and the Lhion won, they

woul d not have a job. Rangel later testified that one or both individuals
first asked themhow they were going to vote, and then said if they did

not have a job, the Uhion woul d give themone, but, if the Lhion won,

they woul d not have a job.

Sill later, Rangel testified that the individual (s) told them
that if they voted for the Uhion, they would have a | ot of benefits, but

if they did not vote, and the Uhi on won, they
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woul d not have a j ob.

After testifying that the alleged threat took place during
the third visit, Rangel clained a different individual al so nade
the same threat during the second incident. Rangel was unable to
identify who was with himon that occasion, or how nany crew
nenbers were worki ng. Rangel coul d not renenber anything el se
that was said on the second occasi on. Rangel discussed the
statenents with the other crew nenbers, and did not believe he

woul d | ose his job.

Based on the foregoing, it is inpossible to determne
exactly what was said to Rangel, since his testinony was sinply
too vague and inconsi stent, and | acked corroborati on. Rangel's
unreliability as a wtness is further denonstrated by his failure
to corroborate Quiroz's testinony, infra. although Quiroz naned
himas a percipient witness. Thus, it is uncertain whether the
i ndi vidual was threatening a | oss of enploynent, or referred to
the Lhion's wllingness to refer Rangel and others for enpl oynent
inthe future. It is also uncertain whether the purported threat
was based on whet her enpl oyees voted for the Uhion, which
enpl oyees woul d reasonabl y know coul d not be ascertained in a
secret-bal lot election, or whether they had voted at all, which
mght be determned by the observers. The testinony is al so
anbi guous on the i ssue of when the statenent(s) were nade, which
iscritical indetermning the likely coercive inpact. Fnally,
there was no testinony to establish the context in which the

statenent (s) were nade. 6
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Qiroz credibly testified that in md-April, he and Rangel
had a brief conversation wth another enpl oyee as they passed each
other on the street. The enpl oyee asked if they were going to vote
for the Lhion, and they replied they did not know The enpl oyee
then said that if they did not vote for the Uhion, either the day
after the voting or the day after negotiations they woul d have to
look for ajob in the (contractor's) yard. Quroz and Rangel did
not respond, and the incident ended. Quiroz repeated this statenent
to about six co-workers.

M guel Rodriguez and Franci sco Perez Baron (Perez) testified
concerning statenents nade to themby one of four alleged Uhion
representatives who took access to the Gamer Ranch. It is clear
they were referring to one incident where both were present, since
each recal l ed only one conversation wth any all eged organi zer,
identified the other as being present and testified that the
conversation took place shortly after 6:00 a.m They al so gave
simlar, but sketchy physical descriptions of the individual who
spoke to them

wth respect to the position held by this individual,
Rodriguez testified he said he was "fromthe Lhion," but Perez did
not corroborate that testinony. Perez testified he "inagi nes" the
I ndi vidual was a Lhion representative, since he had sone ULhion pins
and because of what he said.

Rodriguez, who initially could not recall the date of the
incident, eventually estimated it took place in late April or on

May 1, 1994. Perez initially testified that the incident took
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pl ace a coupl e days before the el ection, but later testified it was
about eight days before the el ection was originally schedul ed to
occur.

Rodriguez testified that the individual asked hi mhow he was
doi ng, and Rodriguez responded he was fine. The individual then
said he had a problem because a friend had said they did not w sh
to sign cards. Rodriguez (fal sely) responded they had al | signed.
The individual responded that this was not true, but if they did
not want to sign, not to do so. He then allegedly said that the
Lhi on was going to wn, and they woul d "absol utel y" be "out" and
nmaki ng $4.55 per hour. Rodriguez later testified he was al ready
earning $4.55 per hour at that tine. Wien asked the significance of
the statenent, given his hourly rate, he added , that the
i ndi vidual stated the Unhion does not want contractors working for
the Enpl oyer. Rodriguez al so contended that Perez sai d nothi ng
during the incident.

Perez testified that the individual told themthat if they
did not sign the "papers,” "they" were going to "get rid of their
jobs.” Gontrary to Rodriguez' testinony, Perez contended he did
speak, telling the individual he woul d not sign. Rodriguez and/ or
Perez repeated these statenents to the other crew nenbers. They tol d
Rodriguez not to worry, because if the Lhion did wn the el ection,
he woul d earn $7.00 (per hour) the next day since, "absolutely", if

he was wth the contractor, he

4The el ection was originally schedul ed for May 11, 1994, but
was postponed to May 18, 1994.
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woul d be in the Uhion.

Bet ween Rodriguez and Perez, the forner was nore credibl e,
because he testified in greater detail, and appeared to be naki ng an
effort to specifically relate what was said, rather than sumari ze
the incident. Rodriguez's testinony, however, either raises a
substantial uncertainty as to exactly what the individual said, or
nakes it difficult to understand what the individual neant by his
statenent. To say that the enpl oyees woul d be "absol utely out,"
while at the sane tine continuing to earn $4.55 per hour is far
froman unequi vocal threat of job | oss. The reference to the Lhion's
dislike for contractors coul d nean several things. For exanple, the
contractor's enpl oyees, if not nenbers of the Lhion, mght be "out"
of the contractual wage increases, or perhaps, the Uhion woul d
negotiate a contract prohibiting the use of contractors. Mst
likely, Rodriguez does not recall everything which was stated, or
the preci se | anguage used. Thus, it agai n cannot be det erm ned,

w th any reasonabl e degree of accuracy, what was said on that date.

ANALYS S AND GONCLUSI ONS CF LAW

It is the Enpl oyer's burden of proof to establish that an
el ection shoul d be set aside based on the conduct of Uhion agents
or supporters. Such conduct is not established by vague or anbi guous

testinony. Furukawa Farns, Inc. (1991) 17 ARB No. 4. It is also

the Enpl oyer's burden to establish an individual's status as a

union agent, rather than a third party. San Joaquin Tonato G ower's,

et al. (1993) 19 ALRB Nb. 4.
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The Enpl oyer has failed to establish the identity of any of the
i ndi vidual s involved in these incidents wth sufficient
certainty to conclude they were organi zers or volunteers of the
Lhion. Wth respect to the Rodriguez/Perez incident, the Uhion
contends that threats of job | oss by enpl oyees solicitating
signatures for authorization cards i s beyond the scope of their
agency, and hence, not attributable to the Unhion, citing Acrri-

Sun Nursery (1987) 13 ALRB No. 19. The Board, however, overrul ed

this analysis, sub eilentio, in Furukawa Farns, Inc., supra. at

page 28, footnote 17, where it held that such threats of job

| oss by enpl oyee solicitors are attributable to the union.
Therefore, it is concluded that the evidence fails to establish
that the individuals referred to in Rangel's testinony, or the
enpl oyee referred to by Qiiroz were agents of the Uhion, but
does establish the individual who pressured Rodriguez and Perez

to sign cards was such an agent, even if not a representative or

vol unt eer .
The conduct of third parties not established as agents
of the Lhion wll be grounds for setting aside an el ection only

if their msconduct created an atnosphere of fear and reprisal
rendering free enpl oyee choice in the el ection inpossible. Ace

Tonat o Gonpany, Inc, (1986) 12 ALRB No. 20. The Board w Il set

aside an el ection based on msconduct attributable to a union
where the objecting party proves the conduct tended to interfere
w th enpl oyee free choice to the point that it affected the

outcone of the election. Furukawa Farns. Inc., supra. The test

10
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to be applied in determning whet her the conduct reasonably has a
coercive inpact is objective, and not subjective. Aori-Sun

NUrsery, supra.

The Board has hel d that where a uni on organi zer threatened
two enpl oyees with the loss of their jobs, only two days before
the election, and the threat was not di ssemnated to ot her
enpl oyees, said conduct did not constitute grounds for setting
aside the election. Jack or Marion Radovieh (1976) 2 ALRB Nb. 12.
The National Labor Relations Board (NLRB) and the Gourt of

Appeal s, Fifth AQrcuit, have held that a union organi zer's
statenent to bl ack enpl oyees, that all blacks would be fired if
the union lost the el ection, was not sufficient to overturn the

results. Bancroft Mnufacturing Gonpany, Inc. (1974) 210 NLRB

1007 [86 LRRM 1376]; enfd. NLRB v. Bancroft Manufacturi ng Gonpany.
Inc. (CA5, 1975) 516 F. 2d 436. The NLRB has al so hel d t hat

threats of job |oss by a non-agent supporter of the Union, nade to
10 enpl oyees in a unit of 120 eligible voters, did not require a
second el ection, even when acconpani ed by threats of physical

vi ol ence. Bonanza A um num Corporation (1990) 300 NLRB 584 [ 135

LRRVI 1249] .

h the other hand, the CGalifornia Suprene Gourt hel d that
where a uni on agent, on the day before and the day of the
el ection, repeatedly told eligible voters they woul d be repl aced
by "union people" if they did not vote for the union, the election
shoul d be set aside. The Qourt inferred that such renarks woul d be

di ssemnated to other enployees. Triple E

11
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Produce Gorporation v. ALRB. et al. (1985) 35 Cal.3d 42 1196

Gal . Rotr. 518].

As found above, the testinony concerning the Rangel and
Rodriguez/ Perez incidents is too vague and i nconsi stent to
support findings of objectionable conduct. Quiroz's testinony,
although readily inplying a | oss of enpl oynent, had mni nal
coer cive inpact, because the enpl oyees reasonably knew t heir
bal | ots woul d be cast in secret, and the enpl oyee, in naking the
statenent, was not speaking on behal f of the Uhion.

Bven if sone weight were to be attached to the testinony
of Rangel, Rodriguez and Perez, the alleged conduct, including
the Quiroz incident, would not be sufficient to require a new
el ection. Wth respect to Rangel, whether the incident took place
"at the begi nning" of the Lhion canpai gn or "al nost close" to the
el ection, the testinony provides insufficient evidence to
det erm ne how nuch tine passed after the incident to allow for
dissipation of the effects. Again, the inpact of the statenent(s)
shoul d have reasonabl y been mnimzed by the secret-ball ot
provisions of the election. Wth respect to the alleged threat to
Rodriguez and Perez, Rodriguez's testinony indicates that if the
statenents were nade as al |l eged, enpl oyees woul d reasonably have
interpreted themas neani ng they woul d not obtai n wage i ncreases
under a Lhion contract, as nuch as a far nore serious threat of
job loss. It is also noted that this incident took place nore
than two weeks prior to the election, giving anple tine for

di ssipation of the effects. Wile it nay be

12
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presuned that el ection canpai gn statenents w ll be di ssem nat ed,

the evidence at | east suggests that as enpl oyees of a contractor,

t hese enpl oyees di scussed the incidents solely as a crew of 10.

AGven the large size of the voting unit, and the sporadic, vague

and i nprobabl e nature of nost of the statenents, it cannot be

said that the nonparty conduct, to the extent it can be

determned by the testinony, created an atnosphere of fear and

coer ci on naki ng enpl oyee free choice inpossible, or that the

agent conduct, as far as it can be determned, reasonably tended

tointerfere, tothe point it affected the el ection' s outcone.

Accordingly, it will be recoomended that the Enpl oyer's

obj ecti ons be di sm ssed.

GROER

Based on the foregoing findings of fact and concl usi ons of

law, and the record as a whol e, the Epl oyer's objections to

conduct of election are dismssed intheir entirety, and a

certification of Rentati ve shall

Dat ed: January 4, 1995

I ssue.

Qauphg Yolha
DOUAAS GALLCP
I nvesti gati ve Hearing Exam ner

13
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