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DEQ S ON DENYI NG PETI TI ON FCR EXTENS ON G- CERTI F CATI ON

Backgr ound

h May 25, 1993, the Internati onal Brotherhood of Teansters,
Local 517, Qeanery Enpl oyees & Drivers (Local 517), was certified by the
Agricultural Labor Relations Board (ALRB or Board) as the excl usive
representative of all the agricultural enpl oyees of P-H Ranch, Inc., RV
Dairy and Vel dhuis Dairy (P-Hor Enployer) inthe Sate of Galifornia. On
July 28, 1994, a Petition for Extension of Certification was filed wth
the Board by the International Brotherhood of Teansters, Local 517, Local
386 and Joint Council of Teansters No. 38 (Petitioner), pursuant to
section 1155. 2 (b) of the Agricultural Labor Relations Act (ALRA or
Act).1 The Enployer tinely filed a noti on opposing the

?All statutory references are to the Galifornia Labor Code unl ess
ot herw se not ed.



petition, % and Petitioner thereafter filed a response. @ ounds

for the Petition

The petition, which is unsworn, alleges that Petitioner was
certified on My 25, 1993, that the parties began negotiating on July 14,
1993, and that the Enpl oyer has refused to bargain in good faith by
refusing to provide infornation requested by Petitioner. The petition
further alleges that the Enpl oyer refused to sign a "settlenent
agreenent” purported y reached by the parties on April 21, 1994.
Petitioner asks the Board to grant a 12-nonth extension of the
certification.

Attached to the petition are copies of three docunents. The

first is Petitioner's Decenber 13, 1993 request to the

2I nits notion, the Enpl oyer states that, beginning in July 1993,
the uni on negotiator proposed to alter the bargai ning agent from Local
517 to Local 517, Local 386 and Joint Gouncil 38, on grounds that Local
386 was geographically the proper |ocal to service the enpl oyees of P-H
whil e Local 517 was far distant in Msalia, Gilifornia. V& note that
under the ALRA a | abor organi zation continues as the certified
bargai ni ng representative of the unit's enpl oyees until those enpl oyees
vote to decertify that |abor organi zation, or elect a rival union, and
the results of such elections are certified by the Board. (See, e.g.,

N sh Noroian Farns (1982) 8 ALRB No. 25; Whited FarmVWrkers of Anerica,
AFL-A O (The Careau Goup dba Egg dty) (1989) 15 ALRB No. 10.) W al so
note that on Septenber 12, 1994, a decertification election was held in
this case, and that the bal |l ots have been i npounded by t he Regi onal

D rector because of a pending unfair |abor practice charge. However, we
advi se the parties herein that in the event that the el ection results do
not ultinately showthat the union was decertified, this nay be an
appropriate case for filing a petition for anendnent of certification
under section 20385 of the Board' s regulations. (Cal Gode Regs., tit. 8,
5 20385.) See International Brotherhood of Teansters, Chauffeurs,

\r ehousenen and Hel pers of America, AFL-AQ Local Unhion No. 389 (Adam
Farns) (1990) 16 ALRB No. 2, and NLRB v. F nancial Institution Enpl oyees
of Averica, Local 1182 (1986) 475 U S 192 [106 S G. 1007, 121 LRRV
2741], cited therein.)
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Enpl oyer for infornation about wage rates, nedical benefits and prem uns,
and the Enpl oyer's profit sharing plan. The second is a February 24, 1994
letter fromRal ph Mranda of the Joint Gouncil of Teansters No. 38 to the
Enpl oyer requesting a date to neet and continue negotiating. The final
docunent is a May 31, 1994 |etter to the Enpl oyer from Teansters Local
386 outlining the terns of a tentative proposal .

The Satute and Regul ati ons

Section 1155.2(b) of the Act provides that a petition for
extension of certification nay be filed no earlier than the 90th day nor
later than the 60th day preceding expiration of the 12-nonth period
followng the initial certification. |If the Board finds that the
enpl oyer has not bargained in good faith, it may extend the certification
for up to one additional year commenci ng i mredi atel y upon the expiration
of the initial 12-nonth certification period. (Lab. Gode § 1155.2(b).)

Board regul ations provide that a | abor organization seeking an
extension of certification under Labor Gode section 1155.2(b) nust subm't
a petition, under oath, containing the date of certification, the length
of tine for which extension is requested, a description of the progress
of negotiations between the enpl oyer and the union, and any supporting
docunentation. Wthin 10 days, the enpl oyer nay file a response to the
petition, under oath, stating whether it objects to the extension. |f
the enpl oyer disagrees wth the union's description of the progress of

the negotiations, it shall submt its ow description. The

20 ALRB No. 18 3.



regul ations further provide that the Board nay grant the extension for a
specified tine, deny the petition, or notice a hearing. (Cal. Code
Regs., tit. 8, § 20382.)
Anal ysi s

I n nunerous cases, the National Labor Rel ations Board (N.RB)
has extended certification of a union after finding that the enpl oyer has
refused to bargain in good faith. (See, e.g., NL.RB v. Al Brand
Printing Gorp. (2d dr. 1979) 594 F. 2d 926 [ 100 LRRM 3142]; Franks Bros.
(. v. National Labor Relations Board (1944) 321 U S 702 [14 LRRVI591].)
The ALRB, as well, has extended union certifications after determning in
unfair | abor practice proceedings that the enpl oyer refused to bargain in
good faith. Thus, in Adanek & Dessert, Inc. v. Agricultural Labor
Rel ations Bd. (1986) 178 Cal.App.3d 970 [224 Gal .Rotr. 366] the Board
extended the union's certification for one year after determning that
the enpl oyer had failed to bargain in good faith. The court of appea
uphel d the Board' s extension of certification, after noting that the
Board has consi derabl e discretion in determning appropriate renedi es
under Labor QGode section 1160.3 once it has concl uded that an unfair
| abor practice has occurred. (l1d., 178 Cal . App.3d at 983.)

An inportant distinction nust be nade, however, between an
extension of certification granted pursuant to the Board' s renedi al
powers under Labor Code section 1160.3 and the Board s authority to
extend certification pursuant to a petition filed under section

1155.2(b). Section 1155.2(b) allows the filing of

20 ALRB N\o. 18 4,



such a petition only wthin a very narrow w ndow period, no earlier than
the 90th day nor later than the 60th day before expiration of the initial
12-nonth certification. In the instant case, Local 517 was initially
certified on May 25, 1993. Thus, the w ndow period was between February
24, 1994 and March 24, 1994. Since the petition herein was filed on July
25, 1994, it was not tinely filed under the statute.

Inits response to the Enpl oyer's opposition to the petition,
Petitioner admts that the petition was filed outside the w ndow period
provi ded in section 1155.2(b), but asserts that the Board nay issue an
extension of certification after the wndow period if the parties are
actively engaged in col | ective bargai ning during the w ndow peri od and
beyond the 12-nonth initial certification period. Petitioner al so states
that it had no need to file its petition during the w ndow peri od,
because the parties had reached a tentative "settlement” on April 21,
1994. Petitioner has cited no authority for either of these contentions,
and we have found no authority for granting a petition under section
1155.2(b) when it is filed outside the w ndow period specified in the
stat ute.

The petition filed herein also fails to conply wth the
regul atory requirenent that a petition for extension of certification
nust be filed under oath. (Cal. (bde Regs., tit. 8, 820382.) The
instant petitionis not inthe formof a declaration or other sworn
statenent, but consists nerely of unsworn allegations submtted by a

Teansters representative.

20 ALRB Nbo. 18 5.



The Third Dstrict Gourt of Appeal considered a simlar
situation in Yanada Brothers v. Agricultural Labor Relations Bd. (1979)
99 Cal . App. 3d 112 [159 CGal . Rotr. 905]. In Yamada, the union had filed an
unsworn petition consisting of hearsay all egations that the enpl oyer had
failed to bargain in good faith, and requested that the Board extend the
union's certification pursuant to Labor Code section 1155.2(b). The
enpl oyer filed in response a sworn statenent chall enging the sufficiency
of the union's petition as a statenent nade "under oath," as required by
the Board' s regul ations. The Board, w thout nmaking any finding that the
enpl oyer had failed to bargain in good faith, issued an order extendi ng
the union's certification. The court of appeal held that the Board had
acted in excess of its jurisdictionin extending the certification
wthout follow ng the mandatory statutory | anguage requiring that the
Board "shal | determne whet her an enpl oyer has bargained in good faith
wth the currently certified | abor organi zation...." (Yanada Brothers v.
Agricultural Labor Relations Bd., supra, 99 Cal.App.3d at 123.)

Because the petition filed herein consists nerely of unsworn,
hearsay al | egations, there are no "facts" before the Board fromwhich it
coul d nake any finding that the Enpl oyer has failed to bargain i n good
faith. S nce the Board has no evidence before it fromwhich to make such
afinding, it would be precluded under the Yamada court decision from

extendi ng the

20 ALRB Nbo. 18 6.



certification herein, even if the petition had been tinely
filed.®
Goncl usi on

The petition for extension of certification filed hereinis
deni ed® on grounds that it was not filed wthin the w ndow peri od
specified in Labor Gode section 1155.2(b), and further that it failed to

conply with the regul atory requirenent

~~

e e e e e T

3Manil)er Prick agrees that the petition roust be deni ed because it
IS not acconpani ed by a sworn statenent as required by the Board' s
regul ati ons. However, she would not rely on Yanada for this proposition
because, in her view the court's holding in that case did not rely on
the unsworn nature of the petition invol ved therein.

4Deni al of the petition herein should not be viewed as a conment ary
on the status of negotiations between the parties. |If the pendi ng
el ection results do not ultinmately show a decertification of the union,
we encourage both parties to continue neeting in good faith wth the goal
of reachi ng a bargai ni ng agreenent.

20 ALRB No. 18 1.



that a petition for extension of certification shall be submtted under
oath. (Cal. Qode Regs., tit. 8, S20382(b).)°
DATED  Septenber 29, 1994

BRUCE J. JANAAN Chai rnan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR G Menber

5V\é do not address the Enpl oyer's contention that the petition
contains an insufficient description of the progress of negotiations,
since the hearsay contents of the petition cannot, in any case, support a
finding of failure to bargain in good faith. V¢ also do not address the
Enpl oyer' s argunent that the petition was inproperly filed by a | abor
organi zation other than the organi zation originally certified by the
Board, since we are dismssing the petition on other grounds. V¢ note,
however, that Labor Gode section 1155.2(b) permts the filing of such a
petition "by any person.”

20 ALRB Nbo. 18 8.



CASE SUMVARY

P-HRANCH INC et al. 20 ALRB N\o. 18
(Teansters Local 517) Case \No. 93-RG 2-M
Backgr ound

O May 25, 1993, the Internati onal Brotherhood of Teansters, Local 517,

G eanery Enpl oyees & Drivers (Local 517) was certified by the
Agricultural Labor Relations Board (ALRB or Board) as the excl usive
representative of all the agricultural enployees of P-H Ranch, Inc., RV
Dairy and Veldhuis Dairy (P-Hor Enployer) inthe Sate of Galifornia. On
July 28, 1994, a Petition for Extension of Certification was filed wth
the Board by International Brotherhood of Teansters, Local 517, Local 386
and Joint Gouncil of Teansters Nb. 38 (Petitioner), pursuant to Labor
QGode section 1155.2(b). The BEnpl oyer filed a notion opposing the
petition, and Petitioner filed a response.

The petition, which was unsworn, alleged, inter alia, that the Epl oyer
had refused to bargain in good faith by refusing to provide information
requested by Petitioner in Decenber 1993 and February 1994. Petitioner
asked the Board to grant a 12-nonth extension of the certification.

The Enpl oyer opposed the petition, arguing that it was outside the
statutory tine limts wthin which a union nay file for an extensi on of
certification. The Ewl oyer al so alleged that the petition did not
contai n an adequat e description of the progress of negotiations, as
requi red by Labor Gode section 1155. 2(b).

Boar d Deci si on

The Board found that an inportant distinction nmust be nade between an
extension of certification pursuant to the Board s renedial authority
under Labor Gode section 1160.3, and the Board s authority to extend
certification pursuant to a party's petition filed under section
1155.2(b). Section 1155.2(b) allows the filing of such a petition only
w thin a narrow w ndow period, no earlier than the 90th nor |ater than
the 60th day before expiration of the initial 12-nonth certification.

S nce Local 517 had been certified on My 25, 1993, the Board found that
the appl i cabl e w ndow peri od woul d have been between February 24 and
March 24, 1994. Because the petition herein was filed on July 25, 1994,
the Board denied the petition as untinely filed. The Board deni ed t he
petition on the further ground that it failed to conply with the

regul atory requirenent that a petition for extension of certification
shal | be submtted under oath. (Cal. Code Regs., tit. 8, §20382.)

* * *

This Case Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB

* * *
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