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On Septenber 9, 1975 292 agricul tural enployees of
Chula Vista Farns, Inc. participated in a certification election
in which the petitioning United Farm Wrkers of America, AFL-CIO
(hereafter "UFW) received 275 votes. There were five void
bal lots and the remaining 12 votes were cast for the "No Union"
desi gnati on.

The employer filed a timely petition pursuant to
Section 1156.3(c) ! in which it objected to the el ection.

Two al | egations were set for an evidentiary hearing before
the Agricultural Labor Relations Board to determne if the alleged
acts constituted conduct sufficient to overturn this election; (1)
the wearing of UFWcanpaign buttons by official election observers
while in the polling area during the election; and (2) the presence
inthe polling area of a person synpathetic to the UFWwho conduct ed

hinsel f so as to appear to be an el ection

!N references are to the Labor Code unl ess ot herw se
I ndi cat ed.



official. The enployer clains that Board agents al |l owed such
conduct to occur.

Three additional allegations were dismssed for
procedural defects: (1) while ballots offered a synbol indicating a
"No Union" preference, they did not provide voting enployees with a
synbol representative of the enployer; (2) on three occasions, prior
to and after the effective date of the Agricultural Labor Relations
Act, UFWagents trespassed on the enployer's property in order to
solicit enployee support and ( 3) the California Departnent of
Enpl oyment referred farmworkers to the UFWoffice for assistance in
conpl eting financial application forns and that the UFWt ook
advantage of this means to identify enployees and solicit fromthem
authorization cards for the certification election

At the commencenent of the hearing, the enployer nmoved to
amend the Notice of Hearing to include the three dism ssed
al | egations as described above. The hearing officer denied
enpl oyer's notion as to the nmatter of enployee authorization cards
but took under subm ssion the request pertaining to the two remaining
di smssal s

Additionally, the enployer sought inclusion of a new claim
inwhich it alleged that a UFWsponsored |eaflet containing materi al
m srepresentations of fact had been distributed to Chula Vista
enpl oyees. The leaflet contained a prom sed waiver of initiation
fees in contravention of provisions in the UFWconstitution. This
request was al so denied by the hearing officer.

Al though the Board is not obligated to review the
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four matters as described above, we take cogni zance of the fact
that identical issues were considered in Samuel S. Vener Conpany,
1 ALRB No. 10 (1975).

In Vener, supra, the Board determned that the "No Union"

symbol consisting of the word "No" with a diagonal slash and
contained within a circle is an internationally recognized synbol
meani ng "No" and would be famliar to voters, particularly those
fromother nations. The synbol had been adopted pursuant to a
public hearing on August 28, 1975. As to the allegedly unlaw ul

trespass violations, it was the Board's position in Vener that the

peacef ul conduct was not shown to have had a continuing effect on

the outcone of the election. The facts in Vener are simlar to

those in this matter in which UFWorgani zers entered the enployer's
property during the enployees' lunch periods to solicit enployee
support for the certification election. The matter of solicitation
of authorization cards with the assistance of Departnent of

Enpl oynent referrals i s, again, simlar to the claimmde in Vener

where it was found that there was no show ng of conduct affecting

the election. The claimed msrepresentations in Vener arose out of

a UFWleaflet identical to that which was distributed to enployees
inthis mtter. There it was found that the enpl oyer showed only
that the UFWconstitution requires an initiation fee, a provision
whi ch apparently has not been enforced. Accordingly, we find that
Vener is dispositive of the identical issues alleged and dism ssed
herein.

Two issues renmain to be considered. The first is
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whet her the wearing of UFWhbuttons by official election observers
constitutes conduct sufficient to set aside an election in which
the union prevailed by a margin of 263 votes.

There is sone conflict in the testinony as to how nany
buttons coul d be seen by the enpl oyees as they were preparing to
vote. The enpl oyer's supervisor, SamKusaka, testified that there
were four UFWobservers, at |east two of whomwore buttons which
were visible to voters. M. Valentin de |os Santos Vargas
testified that the button on his shirt was not visible under his
coat. M. Francisco Qijalva Mranda, whose button was visi bl e,
testified that he wore his button on his shirt and did not put on
a coat until the election was over. Both nen said that no one
indicated to themthat the wearing of canpaign insignia in the
pol ling area may not have been proper.

Section 20350( b) of the Board's regulations, 8 Cal.
Admn. Gode, provides that:

Each party nay be represented by pre-

desi gnat ed observers of its own choosi ng.

Such observers nust be non-supervi sory

enpl oyees of the enployer. (bservers so

designated may not wear or display any

witten or printed canpai gn material or

ot herw se engage in an¥ canpai gn _

activities on behal f of any party while

acting as observers.

The National Labor Rel ations Board has a simlar prohibition, but
has found that violations of the rule, standing alone, wll not
necessarily void an el ection.

Section 1148 directs this Board to fol |l ow appli cabl e

precedents of the National Labor Relations Act. The NLRB has
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long held that the nmere wearing of buttons or other insignia in the
pol ling area by union observers bearing the name of their union is
not prejudicial to the fair conduct of an election. In one

i nstance, union observers continued to wear their buttons in
defiance of an explicit request by the Board' s agent to renove them
and in violation of NLRB rules and regul ations. This conduct by the
union's observers was not found to be grounds for upsetting the
election. Electric Wieel Co., Dvision of the Firestone Tire and
Rubber Co., 120 NLRB 1644 (1958). The NLRB has reasoned that the

identity of election observers and their special interest in the
outcone of the election is generally well-known to the enpl oyees.
Western Electric Co., Inc., 87 NLRB 183 (1949) .

The wearing of canpaign insignia by observers while in
the polling area should have received i medi ate and renedi al action
by the Board's agents. Nevertheless, the wearing of buttons is
just one factor to be considered in the determ nation of whether
certain conduct is so prejudicial to the fair conduct of an
el ection so as to warrant setting it aside. Under the facts and
ci rcunstances of this case, we do not find this conduct sufficient
to have affected the results of the election.

The empl oyer's final objection concerns the conduct of
Manual Tec Dom nquez, an enpl oyee who was neither an observer nor
officially connected with the election in any way except as an
eligible voter with the unit.

M. Kusaka testified that he observed M. Tec's

activities fromthe vantage point of a hill sone600 to 800
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feet away fromthe polling area. Wth the aid of binoculars, M.
Kusaka could see that M. Tec was wearing what appeared to be a UFW
button, that he would speak to each enpl oyee waiting to vote, and
that he woul d then usher each of themto and about the polling area.
M. Kusaka observed this conduct for approximately 30 m nutes and
added that he saw M. Tec stand al ongsi de the cardtable on which the
bal | ot box had been positioned and that at one point, for a period
of about five mnutes, he stood with one foot on the table as

enpl oyees placed their ballots in the ballot box.

It is true, as the enployer clains, that el ections have
been set aside by the National Labor Relations Board when parties to
the el ection have conversed with potential voters in the polling
area or with enployees who were waiting in line to vote. MIchem
170 NLRB 362 (1968) . But, M. Tec was not a party to this election
wi thin the neaning of the MIchemrule as he was neither an officia
of the union nor a representative of the enployer.

In the absence of any evidence of prejudice to the
empl oyer by M. Tec's conduct, we cannot find that his activities
constituted conduct which would warrant a setting aside of this
el ecti on.

Al t hough there has never been a rule requiring absol ute
silence anong voters waiting to vote, Dumas Brothers Mnufacturing
Co. , Inc. , 205 NLRB 148 (ALJD) , the extent of M. Tec's total

activity should have been corrected by Board agents in charge of

the election. Wile it is not sufficient to note that the
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Petition for Certification in this matter was the first request for
a representation election filed with the R verside Regional Ofice
or that 292 farmworkers balloted in | ess than three hours - many of
whom were voting for the first time in any election - they are
factors which entered into our deliberations.

Prescribed el ection procedures may not al ways be
followed with the precision which this Board requires. The
question in such cases is "whether the manner in which the
el ection was conducted raises a reasonable doubt as to the
fairness and validity of the el ection.” Polyners, Inc., 174 NLRB
282, enforced 414 F. 2d 000 ( C. A. 2, 1969), cert. denied 396
U. S. 1010 ( 1970).

Qur finding does not sanction M. Tec's reported conduct

or the failure of the Board's agents to correct it at the tine. Nor
does it inmply in any way that this Board will decline to act
forcefully when presented with a record of activity which it
determ nes nmay have interfered with enployee's free choice in a
representation el ection.

Certification ordered.
Dated: Decenber 16, 1975.
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Menber G odin concurring:

| concur separately in order to express what | take to be
an otherwi se inarticulated premse underlying this decision and
per haps ot her decisions of the Board. Labor Code Section 1156.3(c)
provides that if the Board finds that "the el ection was not conducted
properly", or that "m sconduct affecting the results of the election
occurred", then the Board "may refuse to certify the election"; but
that "[u] nl ess the Board determnes that there are sufficient
grounds to refuse to do so, it shall certify the election".

| viewthe statutory |anguage as establishing a strong
presunption in favor of certification. That does not nean that the
Board should hesitate to set an election aside where there has been
m sconduct of such a nature as to raise serious question whether the
results properly reflect the uncoerced w shes of the workers, or
where setting the election aside may be the nost appropriate neans

of deterring particularly egregious m sconduct
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inthe future. The statutory |anguage does, however, invoke
consideration of the practical difficulties inherent in conducting new
elections in the agricultural context.

When the National Labor Rel ations Board decides to conduct a
rerun el ection, that can usually be done quickly, and with essentially
the same electorate present. Under the ALRA it may not be possible to
conduct a rerun election until the next harvest season, which may be as
| ong as a year away; and in nost situations the electorate will have
changed substantially before a new election can be held. This reality
has bearing both upon the propriety of setting an el ection aside where
the margin of votes is substantial in relation to the asserted
m sconduct, and upon the efficacy of setting an election aside for
prophylactic reasons. | do not suggest that the Board should take
evidence or engage in unsupported specul ation regarding the subjective
I npact of particular msconduct. | do suggest that the statute requires
that we approach each case with a rule of reason

In this case, while the wearing of union insignia by
observers was in violation of Board regulations and the conduct of M.
Tec in and about the polling area was inproper, it is sinply not
reasonabl e to suppose that this conduct affected the results of an
el ection in which 275 of the 287 ballots were cast for a single choice.
Moreover, the circunstances are not such as to warrant setting the
el ection aside as a prophylactic neasure. On these grounds | join in
the result.

Dated: Decenber 16, 1975
™
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