BEFORE THE AGRI CULTURAL LABOR RELATI ONS BQOARD
OF THE STATE OF CALI FORNI A

SAMUEL S. VENER COVPANY,

)
Empl oyer, 3 No. 75-RCG3-R
and 3 1 ARB No. 10
UN TED FARMVIRKERS (F AMERI CA, g
ARL-aQ )
Petitioner. i

The enployer in this nmatter objects to certification of an
el ection won by the Uhited FarmVWrkers of Awerica, AFL-A O
(hereinafter, "UFW'), claimng that certain msconduct by the union,
this Board, and anot her state agency affected the outcone of the

el ection. Labor Code 8 1156.3 (c).* W disagree for the reasons

stated herein, and certify the election

This election was held on Septenber 8, 1975 anong all the
agricultural enpl oyees of the enployer, pursuant to a UFWpetiti on.
G the approxi nately 245 eligible workers, 202 voted for the UFW
and 19 chose "no union". There were 22 challenged ballots and 3
voi d bal | ots.

The enployer filed a timely objections petition, pursuant to
section 1156.3 ( c), raising five issues. Two of these were set for an
evidentiary hearing; the other three were dismssed by the Board
through its executive secretary. At the hearing, the enployer made

of fers of proof concerning two of the dism ssed objections;

hl ess otherwise indicated, all statutory references are to the
Labor Gode.



the hearing officer refused to permt an offer of proof concerning
the third. Thereafter, the enpl oyer sought reconsideration of the
dismssals, claimng that the Board | acked power to di smss
allegations in an objections petition, and that -- at any rate --
each of the dismssed clains was valid. The Board agreed to con-
sider the request for reconsideration, based on the record of the
hearing and on briefs submtted.

V¢ turn nowto the objections. The enployer's first claim
is that the union engaged in a msrepresentation of naterial facts
by distributing a | eafl et which falsely stated that the union had no
initiation fee when the URWconstitution apparently requires such a
fee.? The enpl oyer contends this conduct warrants setting the
el ection aside on the basis of applicable NLRB precedent, in
particul ar Hol | ywood Geramcs, 140 NLRB 221 (1962), in which the

NLRB held that in order to preserve the "laboratory conditions"
deened essential to a fair election, an el ecti on shoul d be set aside

where there has been "a msrepresentation or other simlar

°The flier was in question and answer form it stated in
Spani sh

"Question: Does one have to pay anything to join the Union.

Answer: No! There is no fee for entering the Farm Wrkers

Union. Wen we have negotiated a union contract here, you are

going to pay only two percent of what you earn per nonth."

Article X Section 2 of the UFW Constitution, adopted at its 1973
convention, provides:

"Commencing January 1, 1974, each applicant for menbership shall
be required to pay an Initiation Fee of $25.00. An applicant who
cannot imediately pay the Initiation Fee may sign an
authorization for his enplg%er to deduct the fee fromhis an-
check within seven days. wever, the National Executive Board
na% wai ve or decrease the required Initiation Fee for agriculture
| aborers desiring to H0|n_an Organi zational Conmittee in an area
where there are no collective bargaining agreenents. Persons
obt ai ni ng Uni on menbership by reason of full-tine Union service
shall be exenpt froman Initiation Fee-
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1 ALRB NO. 10



canpai gn trickery, which involves a substantial departure fromthe
truth, at a time which prevents the other party or parties from
maki ng an effective reply, so that the m srepresentation, whether
deliberate or not, may reasonably be expected to have a significant
inpact on the election". |d. at 224.

There is serious question at the outset whether this Board

I's bound by or should follow the Hollywood Ceramic rule inits

entirety. The "laboratory conditions" analysis upon which that rule
Is premised takes as its nodel "a | aboratory in which an experiment
may be conducted, under conditions as nearly ideal as possible, to
determ ne the uninhibited desires of the enployees". General Shoe
Corp., 77 NLRB 124 (11948). |If the "nearly ideal" conditions are

found to be lacking, then the election is set aside and the
"experinent" conducted anew. That nodel may have limted application,
however, to agricultural enployment. The typically seasonal and often
transitory nature of that enployment makes repetition of the
experiment difficult, particularly if the harvest season in which the
original election was conducted is over by the time the electionis
reviewed. Setting an election aside in the context of agricultural
enpl oynent thus carries inplications beyond those involved in the
normal industrial situation.

Even if we were to apply the Hol |l ywood Ceramics criteria,

however, we would not set this election aside on the basis of the
union's leaflet. Al though testinony was conflicting, it appears that
the UFWflier was first distributed two or three days before the
el ection to workers comng across the Mexican border. A copy of one

such leaflet was found in the conpany parking |ot.
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The uni on contended that msrepresentation had occurred
because/ despite its constitution, it does not charge an initiation
fee. Scott Vdshburn, director of the UFWs San Ysidro office, testified
that he had worked for the union in the San O ego area since Mrch
1974; during that tine initiation fees had not been col |l ected from
workers joining the union. This testinony was corroborated by a worker
at a nei ghboring ranch, who stated that neither he nor other workers
whom he knew at that ranch and at the Sanuel Vener Gonpany had been
required to pay a fee upon joining the UFW Fnally, a copy of a
letter to a Board agent signed by Gesar E Chavez, president of the UFW
was introduced. It stated: "On Decenber 21, 1973, the National
Executive Board of our Lhion voted to authorize ne, as President, to
grant exenptions in special circunstances to the $25 initiation fee to
new nenbers. In practice, wth the tacit approval of the National
Executive Board, the initiation fee has never been coll ected. "3

h this record, we find that the enpl oyer failed to sustain
its burden of proving that a msrepresentati on occurred. No evi dence
was presented that the UFW in fact charges an initiation fee,
contrary to the representation in its leaflet. The enpl oyer showed
only that the union's constitution provides for such a fee, a
provi si on whi ch apparent|y has not been enf or ced.

As an alternate position, the enpl oyer contends that if the
union was not charging aninitiation fee, its waiver of those fees
constitutes an unfair inducenent to enpl oyees in violation of the Act,

and represents a "promse of benefit" precluded by Labor

*The enpl oyer obﬂected to adm ssion of the letter citing the hearsay
and best evidence rules. Such objections mght be well
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Code Sections 1154(a) (1) and 1155. The enployer relies, in that

regard, upon the United States Supreme Court's decision in NLRBv. Savair

Mg. Co., 414 U.S. 270 (1973). In Savair, however, the waiver of
fees was offered only to workers who joined the union before the

el ection, thus providing an inproper econom ¢ i nducenment to support the
uni on which is lacking here, where the waiver apparently remains
effective after the el ection, * Indeed, in Savair the Suprene Gourt
specifical ly suggested that an unconditional fees wai ver whi ch renai ns
open after the election is valid and does not constitute an unl aw ul
promse of benefits. 414 U. S. at 274, n. 4, 279, n. 6. Snce Savair,
that distinction has been recogni zed by both the courts and the Board.
NLRB v. Sone & Thonas, 502 F. 2d 957 (4th CGr. 1974); B.F. Goodrich
Tire Co., 209 NLRB No. 182 (1974).

The enpl oyer's second objection was that four cars with UFW

sl ogans were visible fromthe voting booths. The testinony

fn. 3 cont.

taken in ajudicial hearing. Hwever, section 20390 of the Board' s
ener gency regul ations provi des that heari ngs on el ecti ons obj ections
are "investigative hearings" where "Srict rules of evidence shal | not
apply". The purpose of that rule is to permt the Board the w dest
scope of investi gation into el ection proceedings. |n considering

evi dence i nadni ssi bl e under the for rules of evi dence, however, the
Board may take note of the objections in deciding what wei ght to accor d
such evidence. Here the Chavez letter was consistent wth the
testinony of the union's wtnesses; the Board accepts the letter as
corroborati ve evi dence.

‘It is possible, as the enployer argues, that in the future the UFW
nay begi n enf orci ng the fees provision of its constitution. However, we
decline to set aside an el ectl on based on such specul ati on.
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i ndi cated that the vehicles were 30, 50, 75 and 100 feet respectively
fromthe polls, and that each displayed a bunper sticker bearing the
sl ogan, "Ahora es cuando" (" Now is the time") and a black eagle, the UFW
symbol . The cars bel onged to enpl oyees and were parked in the parking |ot
where the election was being held. A conpany representative admtted
seeing simlar bunper stickers on workers' cars in the [ot during the
weeks preceding the election. The enployer had proposed the [ot as the
site for the voting.

We hold that the presence of these four bunper stickers was not

prejudicial to the fair conduct of the election. Herota Brothers, 1 ALRB

No. 3 (1975). Athough in Herota, the union bunper sticker was not
visible fromthe polls, the National Labor Relations Board has repeatedly
uphel d el ections where conparable material was brought into the polling
area. E.g., NRBv. Oest Leather Mg. Corp., 414 F. 2d 421 (5th Qr.
1969) , enforcing 167 NLRB No. 155 (1969) . Cbviously it is preferable if

el ectioneering materials are not
TETEETEEELELT T
TETEETEEELELT T
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evident in the voting area, but we do not think that voters are so
easi |y swayed that their free choice will be overriden by glinpsing a
fewslogans.5

W turn to the objections which we dismssed, and which we
agreed to reconsider in response to the enployer's request. W are first
confronted with the contention that we |ack power to dismss any
allegations in an objections petition. |In support of this claim the
enpl oyer relies on section 1156.3(c) of the Labor Code, which provides
that upon recei pt of such a petition, "the Board, upon due notice shal
conduct a hearing to determne whether the election should be
certified". The enployer contends that the use of "shall" nmakes this
provi sion mandatory, requiring the Board to set a hearing on al
al | egati ons.

VW disagree. According to that view, we would be required to
hol d hearings on clains, for exanple, that the election should be
overturned because all the voters had black hair or because the
Agricultural Labor Relations Act or various of our regulations are

all eged to be unconstitutional.

SAs the enpl oyer points out, our Representation Case Cuidelines and
Manual of Procedure provides that "No el ectioneering will be permtted
at or about the ﬁolllng pl ace during the hours of voting". (Page 63.)
The Burpose of the Manual is to instruct Board agents on howto create
the best conditions for conductlaﬁ_an el ection. However, m nor .
violations of these guidelines, ich do not materially interfere with
voter free choice, wll not be grounds for invalidating an election. A
simlar conclusion has been reached under the NLRA. See NLRB v. Laney &
Duke Storage Warehouse Co., 369 F. 2d 859 (5th dr. 1966), enforcing
151 NLRB No. 28 (1965) .

The NLRA cases cited by the enployer do not support its position that
any el ectioneering |n_the_BoIJ|ng area requires invalidation of the
election. In Mitual Distributing Co., 83 NLRB No. 74 (1949), the
Labor Board refused to set aside an election at which a union officia
stood silently within Sl%ht of the enployees as they voted. MIchem
Inc., 170 NLRB No. 46 (1968), involved prol onged conversations between
a union representative and prospective voters.
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W do not think the Legislature intended such futile exercises. The use
of the word "shal |" nakes a provision mandatory "unl ess the context

ot herw se requires". Labor Code, 88 5, 15. The statutory schene in
Chapter 5 of the Agricultural Labor Rel ations Act evidences a
legislative intent to streamine the elections process, as is
appropriate because of the seasonal nature of agriculture. See

Interharvest, Inc., 1 ALRBNo. 2, n. 1 (1975). Thus, the Act provides

that an el ection nust be held within seven days of the filing of a
petition [section 1156.3( a) ] and that objections nust be filed within
five days after an election is conpleted. 8§ 1156.3(c), (d). This

| egi slative purpose would be frustrated if certification could be

needl essly del ayed by hearings on objections which could not constitute
grounds for setting aside an el ection.

W therefore reaffirmour authority to di smss objections
al I egi ng conduct which would not warrant overturning the chall enged
el ection or which are in the nature of challenges to the Act or our
regul ations. However, in this case, we agreed to reconsi der whether
these objections were properly dismssed, and we do so now.

The first claimwas that agents of the UFWunlawful Iy tres-
passed on the enployer's property to solicit votes for the election. The
of fer of proof consisted of proposed testinmony that from August 20,

1975 until the election on Septenber 8, 1975, UFWorganizers entered the
lunch area on the enployer's prem ses, which was posted agai nst
trespasssing, talked to workers, distributed |leaflets, and obtained
signatures on authorization cards as the workers ate lunch. There was

no evidence that the union's conduct was other than peacef ul
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The activity alleged was less intrusive than that in Retail Store
Enpl oyees, Local 1001, 203 NLRB No. 75 (1973) , where union

representatives entered a conmpany |uncheonette in violation of the

enpl oyer's no solicitation rules and distributed union |eaflets and
authorization cards to workers during lunch. Upon being requested to
| eave, the organizers refused, threatened to file |egal action against
t he company, and engaged in an hour-long verbal exchange with the
police, who were called to eject them The Labor Board there found that
because the organi zers were peaceful and did not disrupt production,
their conduct did not restrain and coerce enpl oyees within the meaning of
section 8(b) (1) (A of the NNRA 29 U. S. C. §158(b)(1)(A.

Though we recogni ze that the function of an unfair |abor
practice proceeding is different fromthat of an objections proceeding,
we think the reasoning of Retail Store Enpl oyees applies here. The

question in review ng conduct affecting an election is whether the
activity interfered with workers' ability to make a free choice

concerning a collective bargaining representative. Peaceful, non-

di sruptive organizational activity, even if acconplished through an
arguabl e trespass, generally has no such effect. In fact, as we
determned in adopting our access regulation (8 Cal. Admn. Code, 8§
20900), alimted right of access to an enployer's premses to talk with
enpl oyees concerning the benefits of unionismis essential to the

exerci se of the organizational rights granted by our Act. § 1152.

1 ALRB No. 10 -9-



V¢ note that the enpl oyer did not allege that the organizers
conduct here exceeded the boundaries of our access rule.®

V¢ concl ude that the election should not be set aside on this
gr ound.

The enpl oyer's next objection is directed at the use of
synbols on the ballots in the election. By regulation, this Board has
provi ded that any | abor organization with a distinctive enbl emnmay have
it displayed on ballots in elections in which the unionis a party. To
desi gnate the choi ce of "no union", we adopted a synbol consisting of a
circle wth a diagonal slash through it, wth the word "no" witten in
the center. 8 Cal. Admn. Code, § 21000. That rule was adopted after a
heari ng at which wtnesses testified that a significant proportion of
farmworkers were illiterate in all |anguages, and woul d not have any

way to understand the choi ces on the ball ot.

6\ express no opinion as to the circunstances under whi ch
organi zers' entry onto the enpl oyer's property beyond that permtted by
the rule nay be grounds for setting aside an el ection.

During nost of the rel evant period here, union organi zers did not
have an enforceabl e access right, either because our access regul ation
had not yet been adopted or because the Board had been enjoi ned from
enforcing it. Gonsequently, we assune for purposes of argunent that the
enpl oyer mght have sought to have the UFWorgani zers arrested under
Penal Code, section 602. That fact, however, does not control our
determnation here. Inthis matter we are concerned only w th whet her
the organi zers' conduct interfered wth voters' free cholce. See Retai
Eﬁore.Ehg!gyees, Local 1001, supra. On the facts presented, we hol d
that it did not.
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VW adhere to the reasoning which led us to adopt the
regul ation and reaffirmour dismssal of the enployer's objections to
the use of symbols. First, we reject the notion that permtting the
UFWto have its eagle on the ballot constituted el ectioneering by the
union in the polling area. As we noted, the Board determned that the
use of symbols is necessary to allowilliterate workers to vote.
Since each of the choices on the ballot is represented by a synbol
the rule does not favor one party over another. NLRB deci sions,
cited by the enployer, which prohibit distribution of sanple ballots
marked to indicate a particular choice (e.g., Alied Hectric
Products, I'nc., 109 NLRB No. 177 (1954) are therefore distinguishabl e.

Second, we disagree with the contention that the enpl oyer

shoul d have been permtted to use its synbol to indicate the "no
uni on" choice. The conpany is not synonymous with "no union". A
worker may feel loyalty to his or her enployer but still wsh to be
represented by a union. Use of a conpany trademark on the ball ot

m ght confuse voters who do not realize that by marking the box

i ndi cated by the conmpany synbol, they are voting against union
representation.

Third, we cannot accept the enployer's claimthat the synbol
chosen to represent a vote for "no union" is unclear. The circle
with a diagonal slash is a |ong-standing, internationally recognized
synbol for "no" which would be famliar to voters, particularly those
fromforeign nations. Finally, we reject the argunent that synbols
were unnecessary in this election because only 12 of the 240 voters
were illiterate. Those 12 workers had an equal right to vote; use of

synbol s al l owed themto understand
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the ballot. The literate enpl oyees coul d hardly have been

prej udi ced by the use of synbols since, even if they did not

recogni ze one or nore of the enblens, they could read the ballot.’

The enpl oyer's final objection was that, during three unidentified
weeks in 1975, personnel of the Galifornia Enpl oynent Devel opnent
Department (EDD) in San Ysidro referred farmworkers applying for state
financial assistance to the UFWoffice there for help in filling out
forms required to obtain financial aid, and that the union used this
opportunity to solicit the workers' signatures on the authorization
cards. The hearing officer refused to permt an offer of proof on this
matter. However, we adhere to our dismssal of this allegation on the
ground that the declaration submtted in support thereof failed to
establish a prima facie case of conduct affecting the outconme of the
el ection. Erergency Reg., § 20365( a) .

First, insofar as the allegation relates to the gathering
of the union's showing of interest, the matter is not reviewable in
a post-election proceeding. Emergency Reg., 8§ 20315( c) .
Furthermore, nothing in the petition or declaration draws any
connection between the conduct conplained of and this election.

There is no suggestion that any of the workers referred by EDD

W also reject the enmployer's argument that a hearing was
necessary to determ ne whether the UFWeagle constituted a
"distinctive symbol or enblem’, as required by the regulation. That
contention directly contradicts the enployer's claimthat it was

rejudiced by the use of symbols because the UFWeagle synbol had
een publicized for ,a long tine, whereas the enployer had no sinmlar
opportunity to acquaint workers with the "no union” symbol. W
agree that” the bl ack eagle has |ong been a distinctive |ogo of the
UFW and take official notice of that fact. Evid. Code, 8 451(f).
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was ever enployed by this enpl oyer, or voted in this election. Nor are
ve even told when in 1975 this activity occurred. 8 Consequent!ly, there
I's no show ng that the conduct had any effect on this election.

The Unhited FarmVWrkers of Arerica, AFL-AOis certified as
the bargaining representative of all the agricultural enpl oyees of the
enpl oyer.

Certification issued.

Cated: Novenber 25, 1975

|
i

Roger M WMahony, Chairman
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LeRoy Chatfield ) . Joseph R Grodi n
, L /.-' / ~ ) Py . ,
f.’,..,f/.r”‘Aif- . | : CJJ_@LE%
W,,,,,, —— f’ ¢ {."
Ri chard Johnsen, Jr. * Joe C. Otega

8The supporting decl aration, signed by the owner of a ranch near the
Samuel Vener Conpany, stated in pertinent part:

h or about August 26, 1975 | had a conversation wth

M. Les Tachiki, who is a representative of the California
Enpl oyrment Devel opment O fi ce and Farm Labor | nfornation

at 443 BEast San Ysidro Boul evard, San Ysidro, California.

| have dealt wth M. Tachiki for approxinmately five (5)
years. Hs job involves referral of farmlabor workers

to growers for enploynent. M conversation wth M. Tachi ki
took place at the GQay Ranch in Chula Mista, Glifornia.

In ny conversation with M. Tachiki he inforned ne that for at

| east three (3) weeks earlier this year his office has been
directing farmworker applicants for State of CGalifornia financial
assistance to the Uhited FarmWrkers Uhion office in San Ysidro
to obtain the financial assistance; but that the Uhion, at the
sane tine had used this opportunity to have the farmworkers sign
Lhi on aut horization cards. M. Tachi ki nentioned that man%_
hundreds of workers had been sent to the Uhion office in this way.
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