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We confront for the first time the task of determning the
appropriateness of a proposed bargaining unit under the Agricultura
Labor Relations Act (ALRA) . Labor Code 88 1140 et seq. On Septenber
2, 1975, the Western Conference of Teamsters and certain affiliated
| ocals (hereafter "Teansters") filed with the regional office of the
Agricul tural Labor Relations Board in Salinas a petition under Labor
Code section 1156.3 (a) seeking an el ection anong approxi mately 6000
agricultural enployees of some 156 individual agricultural enployers,
alleged to constitute a single "agricultural enployer” within the
meani ng of the Act.

Both before and after the filing of the Teanster
petition the United Farm Workers of Anerica, AFL-CI O (hereafter
"UFW) filed with the same regional office a nunber of petitions
seeking el ections anong agricultural enployees of various
i ndividual agricultural enployers within the nulti-enployer unit

requested in the Teanster petition. The regional director



determned that the unit sought by the Teansters' petition was

i nappropriate, and accordingly, on Septenber 9, 1975, issued a
fornmal letter of dismssal. Finding the single-enployer units
sought by the UFWappropriate, the regional director directed that
el ections be conducted in those units.

(nh Septenber 8, 1975, the Enployers' Negotiating Coomttee
(hereafter "Conmttee"), on behalf of the enployers sought to be included
in the proposed unit, filed a request for review of the announced
dismssal of the Teansters' petition pursuant to Labor Code section
1142(b). The Commttee al so requested that the ballots cast in any
I ndi vidual elections conducted within the proposed multi-enployer unit
be i mpounded pendi ng determnation by the Board of its request for
review. In viewof the serious unit determ nation question presented
by the request for review, and the potential inpact of a partial tally
upon voters in the multi-enployer unit in the event that an el ection
were to be directed in that unit, the Board on September 8, 1975,
ordered the ballots inpounded and set the request for review for
hearing by the full Board. On Septenber 12, 1975, the Teansters al so
filed a request for review of the dismssal of its petition.

The hearing was conducted Septenber 16, 1975. Represen-
tatives of the Teansters, the Coomttee, and the UFWas an affected
party presented evidence and | egal argunents on the issues involved, On
the basis of the evidence, arguments and briefs submtted, the Board
deliberated and, on Septenber 17, 1975, issued an order sustaining
the dismssal of the Teansters' petition on the ground
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that the unit sought by that petition was inappropriate, and directing
that the ballots previously inpounded be tallied forthwth. This
opinion details the basis for that order.

I

The Teansters' election petitionis based in part on a
col | ective bargai ning agreenent entered into July 16, 1975, between
the coomttee and the Teansters. Appendix- " A" of that agreenent,
incorporated in the petition as identification of the unit, lists 156
conpani es whi ch have assertedly given their authorization to the
Commttee to represent themin the negotiation of the agreenent and
any suppl enent or addenda thereto. The |ist of enpl oyers covered by
the agreenent is not congruent wth the nenbership of any enpl oyer
associ ati on.

These conpani es are general ly engaged i n the grow ng of
produce (fresh vegetabl es and nel ons) in various parts of Galifornia.
Sone of themoperate in only one area of the state, others in a nunber
of areas. Sone growonly one coomodity, others several. The
agreenent contai ns addenda whi ch establish different wage rates for
enpl oyees working on different commodities. For any one comodity,
however, the wage rates are uniformfor each covered enpl oyer
t hroughout the state. The agreenent al so establishes uniform
provisions wth respect to working conditions and fringe benefits.

For sone enpl oyers wth state-w de operations it appears
that there is a high degree of novenent of workers fromone area of
the state to another as the harvest season changes. In the knard

area, there is evidence that enpl oyers covered by the
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agreenent utilize a common | abor pool, and one enpl oyee testified is
to his enpl oynent wth several covered conpani es over a period of
years. Qherwse, there is no evidence of interchange of enpl oyees
anong covered enpl oyers, nor is there evidence of common super vi Si on,
ownership or control .

The conpani es listed as parties to: the 1975 Teanst er
agreenent signed powers of attorney granting the Gormttee authority
“for the purpose of negotiating and handling grievances wth the
Lhi on whi ch gi ves reasonabl e proof that it represents the enpl oyees
of the undersigned."” A though there was testinony that the Teansters
signed up a ngjority of the enpl oyees of several of the enpl oyers who
joined the all eged mul ti-enpl oyer unit for the first tine in 1975,

It is unclear whether there was a systenatic check of Teanster
najority status at all such enpl oyers.

The 1975 agreenent is the outgronth of a prior contract
bet ween the Teansters and what was then called the "Area's
Negotiating Coomttee.” That prior agreenent is dated January 6,
1973, and bears a termbegi nning January 1, 1973, and ending July 15,
1975. The 1973 agreenent |ists 120 enpl oyers as parties; 31 of them
do not appear as parties to the 1975 agreenent. Conversely,
approxi natel y 65 conpani es are parties to the 1975 agreenent but did

not previously participate in multi-enpl oyer bargaining.?!

There has al so been bargai ning on a mul ti-enpl oyer basis between
certain groups of enpl oyers wthin the proposed unit and the
Teansters uni on, covering workers other than, field workers. The
enpl oyer conposition of those units is not congruent wth the unit
sought here.
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Prior to the 1973 agreement there was no history of
bargaining on a multi-enployer basis. Rather, a nunber of conpanies
now sought to be included in the nultitenployer unit were parties to
individual . contracts wth the Teansters which were entered into in 1970
for a period of five years. The circunstances in which these
contracts were negotiated are set forth in detail in the California
Supreme Court's decision in Englund v. Chavez (1972) 8 Cal.3d 572,

576-82, and we take official notice of the factual findings therein

Briefly stated, it was the finding of the Court that at the time the
contracts were negotiated and executed, neither the growers nor the
Teansters gave any consideration to whether the Teamsters represented
a mjority of the field workers to be covered by the contracts. In
fact, the Court found, a substantial nunber and probably the najority
of the field workers desired to be represented by the UFW Based on
that finding the Court held that the enployers' conduct in
recogni zing a non-representative union constituted "interference"
with the union within the meaning of Labor Code section 1117, on the
basis of applicable National Labor Relations Board precedent.2

In the latter part of 1972, shortly before the decision in

Engl und, the Teansters approached the conpanies which were

~ 2On August 24, 1970, the United Farm Wrkers Organizing
Committee (now UFW , claimng to represent a majority of the field
wor kers covered by t he Teanster contracts, commenced a recognition
strike which the growers clainmed to be unl awful under the California
Jurisdictional Strike Act. Labor Code 88 1115 et sea. The Suprene
Court, on the basis of the reasoning , sunmarized in the text, found
that injunctions issued against the strike were inproper .
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parties to the individual 1970-1975 agreenents and insisted that they
bargain for a new agreenent on a nulti-enpl oyer basis. The reason,
according to M. WlliamGam, arepresentative of the Teansters* was
that a nulti-enpl oyer contract is a preferable formof dealing wth
enpl oyers that have common interests. The enpl oyers acceded to the
Teanster request, though it resulted in a contract wth substantially
I ncreased wage rates and other conditions nore favorable to the
wor kers than those provided in the individual contracts. >

The powers of attorney underlying the 1973 agreenent gave
authority to the common negotiating coomttee "for the purpose of
bargai ning col l ectively wth the Uhion which gives reasonabl e proof
that it represents the enpl oyees of the undersigned.” It was
under stood that the agreenent woul d not be effective as to any
enpl oyer unl ess and until such proof was presented. According to M.
Gam, beginning inthe fall of 1972, the Teansters obtai ned such
proof in the formof dual authorization-dues deduction cards signed by
amority of each enpl oyer's workers. |In a nunber of cases, M.
Gam said, proof of ngority status was not obtai ned until sone tine
after execution of the agreenent.

The 1973 agreenent contai ned a union security cl ause whi ch
requi red uni on nenbership as a condition of enpl oynent beyond three
days. As a general matter, if a worker did not sign the dual card by

the end of that period he woul d be di scharged at

_ *There vere several arbitration and a substantia nunber of
gri evances under the 1973-1975 agreenent.

1 ARB No. 1 6.



the union's request. M. Gam testified, however, that in the
latter part of 1972 the union had pl aced a noratori umon enf orce-
nent of the union security clause pendi ng establishnent of najority
status wth each enpl oyer. The evi dence does not nake cl ear whet her
or in what manner that noratori umwas communi cated to the workers.*
There i s evidence, however, that workers were promsed back pay,
based on the hi gher wages contai ned in the new agreenent, when and if
t hey si gned.
I

Based on these facts, we are required to determne whet her
the nul ti-enpl oyer unit sought in this natter is appropriate under
the newstatute. Section 1148 of the Agricultural Labor Rel ations
Act requires this Board to foll ow "applicabl e precedents of the
Nati onal Labor Relations Act, as anended. ™ Rel ying on that provision,
the Teansters and Cormittee contend that under- National Labor
Rel ations Act precedents, the 1973 and 1975 contracts constitute a
control ling bargai ning history requiring the Board to find the
proposed unit appropriate under the Agricultural Labor Rel ations
Act. The UFWargues, however, that the prior history is "tainted"
by the all eged col | usi on between the enpl oyers and the Teansters,
who, the UFWcontends, never represented the workers of the
enpl oyers wthin this unit. Gonsequently, the UFWargues, National
Labor Rel ations Act precedents require that prior bargai ning history

be di sregar ded,

“ne enpl oyee, who worked for several conpanies wthin the
proposed unit, testified that at one conpany the forenman asked him
tosignthe card, stating that if he did not/sign, he was not
"guaranteed of work."
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and that only single-enployer units be recognized.

In order to establish the framework for our consideration of
these clashing contentions, we first briefly set forth the rel evant
National Labor Relations Act principles.® The National Labor
Rel ations Act nmakes no explicit nention of nulti-enployer bargaining
units. Froman early date, however, the NLRB has construed the
statutory |anguage as- permtting certification or recognition of nulti-
enpl oyer units in certain cases, based prinarily on bargaining history.
The NLRB's position was given informal approval by the United States
Suprenme Court in NLRB v. Truck Drivers Local 449 (1957) 353 U. S. 87,

96, when it stated that Congress "intended to | eave to the Board's

speci al i zed judgment the inevitable questions concerning nulti-enployer
bargai ning bound to arise in the future."

NLRB acceptance of a nulti-enployer bargaining unit carries
with it two inportant consequences: (1) Neither an enployer nor a
union may effectively withdraw froma duly established nulti-enployer
bargaining unit except upon witten notice given prior to the date set
by the contract for nodification, or the agreed-upon date to begin the

mul ti-enpl oyer negotiations. Retail Associates, Inc. (1958) 120 NLRB

388; (2) So long as the enployers and the union continue bargaining on
a nmulti-enployer .basis, the enployees are precluded from changing or

decertifying

"¢ reserve for future consideration questions concerning what
constitutes an "applicable precedent” under the NLRA, as that termis
used in section 1148 of the Labor Code. Cearly, there are differences
in statutory language and industrial context which may require
different rules.
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their bargaining representative except on the basis of an election
conducted anong all the enployees of the unit. A non-incunbent union
whi ch seeks to challenge the incunbent's representative status nust
organi ze and canpai gn unit wde, and petition seeking an election in a snaller
bargaining unit will be dismssed. Krley Lunber Co. (1.971) 189 NLRB
13.0;. Kroger . Co. (196.4) 148 NLRB 569.

Because of these inportant consequences the NLRB does not

lightly nor automatically inpose a nulti-enployer bargaining unit over
the objections of a party. It considers a single-enployer unit
presunptively appropriate, and, unless the enployers are closely
related in ownership and control, it recognizes a multi-enployer unit
only upon a history of collective bargaining on a multi-enployer

basis which it determnes to be "controlling.”" E. g., Cab Qperating
Corp. (1965) 153 NLRB 878, 879-80; Bennett Stone Conpany (1962) 139
NLRB 1422, 1424; Chicago Metropolitan Home Builders Association (1957)
119 NLRB 1184.

"For a bargaining history to be controlling, it nust clearly
evi dence the real consent of the participants to bind thenselves to
each other for bargaining purposes. The intent to be bound by group
rather than individual action nust be unequivocal. Kroger Co., supra;
Morgan Linen Service, Inc. (1961) 131 NLRB 420; Arena-Norton, Inc.
(1951) 93 NLRB 375. And it nust be evidenced in advance of
negotiations. Bull-Insular Lines, Inc. (1944) 56 N.RB 189.

"Anulti-enployer unit may include onl

enpl oyers who have participated in and are

bound by joint negotiations. The mere
adoption of a group contract by an enpl oyer
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who has not participated in joint bargaining
directly or through an agent, or has Indicated
his intention not to be bound by future group
negotiations, is insufficient to permt his
inclusion in a proposed nulti-enployer unit."
National Labor Relations Board, 22nd -Annual Report-
(1958) at 36-37

See al so, Myveable Partitions, Inc. (1969) 175 NLRB 915; Texas
Cartage Co. (1959) 122 NRB999.

Additional Iy, the history of multi-enployer bargaini ng nmust
beof sufficient duration; where there is only alimted history of
bargaining on a multi-enployer basis, single-enployer units nmay be
appropriate. Eg . , Manufacturers Protective & Devel opment Associ ation
(1951) 95 NLRB 1059. Thus, a one-year history may be considered too

brief, particularly if there is a previous history of bargaining on a
si ngl e-enpl oyer basis and a rival union has petitioned for a single-
empl oyer unit. U.S. PillowCorp. (1962) 137 NLRB 584; Franklin
Throwing Co. (1952) 101 NLRB 153.

Even where there is a history of nulti-enployer bargaining,
the NLRB has declined to recognize a nulti-enployer unit "absent sone
i ndi cation that the enployees in each of the constituent groups
whi ch, thensel ves, conprise natural and inherently appropriate
bargai ning units, have consented, expressly or otherw se, to be
represented in common with, the enpl oyees of other enployers, by a
singl e bargaining agent." Pepsi Cola Bottling Co. (1944) 55 NLRB
1183, 1187. See also, Dancker & Sellew, Inc. (1963) 140 NLRB 824;
Mohawk Busi ness Machines (1956) 116 NLRB 248; Lanson Bros. Co.
(1945) 59 NLRB 1561. In Lanson Bros. Co., supra, the Board
decl ared, at 1572:
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Certainly a bar?aining_histpry whi ch has evol ved
fromcontractual relationships executed and
adm ni stered by representatives whom the enpl oyees
purported to be affected have not either chosen or
accepted by consent or acquiescence in the dealln%f on
their behalf is not that type of history entitled to the
wei ght usual |y accorded by the Board to past
bargai ning patterns as determnants i n establishing
appropriate units.

The NLRB wi Il not give controlling weight to a contract between an

enpl oyer and an unl awful | y assi sted union, ® Pacific Tel ephone &

Tel egraph Co. (1948) 80 NLRB 107, nor to a contract which applies to
nenbers only. Wsconbe Painting & Sandbl asting Co. (1972) 194 N.RB
907.

L1
Bef ore determ ni ng how such precedents are to be applied
to the facts of this case, we first turn to the threshol d question
whet her our statute permts the establishnent of rmulti-enpl oyer units

at all.
The only provision in the ALRA dealing explicitly with
bargai ning units is Labor Gode section 1156. 2, which provides:

The bargaining unit shall be all the agricul -
tural enpl oyees of an enPoner. If the
agricul tural enpl oyees of the enpl oyer are
enpl oyed in two or nore nonconti guous _
geogr aphi cal areas, the Board shal |l determne
the appropriate unit or units of agricultural
enpl oyees in which a secret ballot election
shal | be conduct ed.

Q her sections of the Act bear upon the issue. Labor Code section

~ ®For an enployer to enter into an agreenent with a union
whi ch does not in fact represent a majority' of enployees in
t he bargaining unit constitutes unlawful assistance under
t he NLRA, even where the enployer believes in good faith
%ggtutge ggion has majority status. |LGAJ v. NLRB (1961)
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1140.4(c) provides that the term"agricultural enployer" shall be
|iberally construed to include "any person acting directly or indirectly
inthe interest of an enployer in relation to an "agricultura enpl oyee” as
vel | as "any association of persons or cooperatives engaged in agriculture.”
Section 1140.4( d) defines "person" to include "one or nore
associ ations."
The NLRB has construed simlar statutory provisions as
permtting certification of nulti-enployer units. In Shipowners'
Associ ation of the Pacific Coast (1938) 7 NLRB 1002, the Board

concluded that it had jurisdiction to approve such a unit because of

Its express authority to decide that the "enployer unit" is
appropriate for collective bargaining, and the inclusion within the
definition of "enployer" of "any person acting in the interest of an
enpl oyer, directly or indirectly," and the definition of "person" as
I ncluding "one or nore associations.”

Because of the alnost identical statutory definitions in our
statute, the NLRB s reasoning woul d seem persuasive. Additionally, the
Legi sl ature's inclusion of "any association of persons or cooperatives
engaged in agriculture” within the definition of "enployer" suggests a
more explicit approval of multi-enployer units than appears in the NLRA

IV

Assuming that under sone circunstances a mul ti-enpl oyer unit

may be forned under the ALRA “ we do not think that such a

~ "There are differences between the ALRA and the NLRA whi ch may have
| npact upon the circunstances in which nulti-enpl oyer units nay be
formed or upon the | egal consequences to be attached to their
formation. Ve reserve consideration. of that inpact for future cases.
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unit, is proper in this case. V& have concl uded that the bargai ni ng
hi story on which the Teansters and the Cormttee rely as far from
controlling.® Indeed, in several respects, it fails to neet the
criteria established by NLRB precedents.

FHrst, the bargaining history for nany .of the enployers in
the alleged mul ti-enpl oyer unit is far too short, and the evi dence of the
Teansters representational status too scant, to permt their inclusion
inthe nulti-enployer unit. 0 the 156 signatories to the July, 1975,
col | ective bargai ning agreenents, fully 65 were not parties to the 1973
contract. Such enpl oyers did not previously participate in multi-
enpl oyer bargai ning, and had a bargaining history of |ess than two
nonths at the tine the instant petition was filed. Such a history is
insufficient inthe face of rival petitions for single-enployer units.

Additionally, as to these 65 newconers, the record is
uncertain as to the procedures foll oned to determne whether the
Teansters represented a majority of the enpl oyees. Indeed, it is
unclear if the Teansters submtted any proof of representational

status at nmany of these enpl oyers. The 1975 contract was si gned

“8Under the NLRA, a nultl-enplo%er_unlt may be appropriate, absent
a history of bargaining on such a basis, where the enployers are so
interrelated in ternms of ownership and control as to constitute a
single "enployer" within the neaning of the Act.

*E.g., Senco, Inc. (1969) 177 NLRB 882. Those factors are not
present here. Nor is there evidence of substantial interchange of

wor kers anmong enpl oyers. See text at p. _*, supra. The Commttee
and the Teansters point to a history of multi-enployer bargaining
between certain of the eanoYers and-the Teansters with resFect to

ot her grQuPs of enployees. It is clear under NLRA precedent, however,
that a history of multi-enployer bargaining for other enpl oyees on a
basis not coextensive with the p&gyosed uni't is not controlling.

E.g., Aden Farns (1957) 118 NLRD 117.

*slip opinion, p. 4

13.
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only a nonth before the new Act was to becone effective, and under
circunstances in which it was clear that the UFWwoul d be naki ng
clains to represent many of the enpl oyees in question.® Thus, on the
basis of their scanty bargai ning history and the absence of evi dence of
Teanster na@jority status, we woul d be required" to honor petitions on a
singl e-enpl oyer basis at 65 of the 156 enpl oyers wthin the proposed
unit.

Even for the enpl oyers who have been part of the clai ned
unit since 1973, however, an inportant elenent of a valid multi-
enpl oyer unit—an unequi vocal advance conmtnent to be bound by the
results of joint bargai ni ng—appears to be mssing or at |east
doubtful . Assuming that the powers of attorney giving the Area's
Negotiating Commttee authority to bargain were all executed before
the negotiations cormenced, '°their effective date is uncertain. By
their terns, these docunents gave the Negotiating Conmttee authority
to bargain collectively wth "the Uhi on whi ch gi ves reasonabl e proof
that it represents the enpl oyees of the undersigned." Each enpl oyer
thus nade his grant of authority to negotiate contingent on proof of
the union's najority status—proof which, according to M. Gand., was
often not forthcomng until after the contract had been si gned.

Moreover, the powers of attorney do not unequivocally

OUnder the NLRA, recognition of one union in the face of a rival
claimraising a real question concerning representation constitutes an
unfair |abor practice. Shea Chemcal Corp. (1958) 121 NLRB 1027,
Mdwest Piping Co. (1945) 63 NLRB 1060.

10 This fact is not clear fromthe evidence. The sole power of
attorney introduced at the hearing was dated May 20, 1973, sone four
months after the contract was executed.

1 ALRB No. 1 14



contenpl ate the establishnent of a single multi-enployer unit. By
granting the Negotiating Commttee authority to negotiate with
whi chever union nade a showing of majority status at a particul ar

ranch,¥  the documents appear to contenplate the possibility that

different unions mght qualify to represent the field workers of the
various enployers. Such, an expectation contravenes the basic premse of
a nulti-enployer-unit: that a group of enployers have bound thensel ves
to negotiate with one union representing the enpl oyees of all menber-
enpl oyers. 12

The principal reason we cannot consider the prior bar-
gaining history controlling, however, is that it is not possible for
us to determne, in a manner consistent with the premses of the Act,
whether a majority of the workers in the claimed unit consented or
desired to be represented by the Teansters. As we have previously
di scussed, such enpl oyee consent is a prerequisite to the creation of
a valid nulti-enployer unit.

It appears fromEnglund v. Chavez, supra, that at the tine

of the 1970 contracts, the Teansters were not the chosen
representatives of the workers. In Englund, the Suprene Court stated:

Al though there is some dispute as to the precise
number or percentage of field workers favoring
either the Teansters or UFWOC, it appears clear that
by md-August [ 1970] at |east a substantia

- MYMHowever, the title of the power of attorney reads: "Agreenent
8|V|ng power of attorney to negotiating commttees to collectively
argain with Teansters Uni on."

. 200vi ously, two different |abor organizations cannot excl u-
sively refresent the sane enployee unit at the same time. Bull-
Insular (1945) 63 NLRB 154, 157.
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nuniber, and probably a majority, of the applicabl e

field workers desired to be represented by URNDC rat her

than by the Teansters. 8 Cal.3d at 579.
Wiet her this had changed by 1973, when the contract was renegoti a-
ted, isunclear. M. Gam testified that before the union security
clause in the new contract was enforced at any enpl oyer within the
unit, Teanster organi zers obtai ned authorization cards froma
najority of workers at the ranch. It is unclear, however, whether the
‘fact that the union security clause was hot bei ng enforced was
explained to the workers. Additionally, there is evidence that the
wor kers were prom sed back pay, based on the higher wages contai ned
In the new agreenent, when and if they signed. F nally, as we have
noted earlier, the record does not denonstrate Teanster najority
status wth respect to the enpl oyers who executed powers of attorney
for the first tine in 1975.

These facts are illustrative of the difficulty inherent in

attenpting to determne representative status during the

(rrrrrrrrrrrnni
THEEEEErrrrrrry
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period preceding the effective date of the ALRA™ During that period
California farmworkers had no statutory procedure for selecting
bargai ning representatives through secret ballot elections, Englund
v.Chavez, supra, 8. Gal..3d at..584. Cf. Labor. .Code 88 1156-1159. Nor was

there a nmechanismfor the filing of unfair |abor practice charges to

protest an agreement entered into between an enployer and an all egedly
unrepresentative union. Cf. Labor Code § 1153(f).

The ALRA attaches even greater significance to the secret
bal | ot election procedure than does the NLRA. \Wile the NLRA permts
recognition on the basis of authorization cards or other proof of

majority status, the ALRA nakes it an unfair |abor

~ 13ve recogni ze that ﬁre-Act barggining hi story has been accorded
significance by the NLRB. _ Shi powners' soci ation of the Pacific Qoast,
supra, 7 NLRB 1002; Admar Rubber Co. (1938) 9 NLRB 407. However, in
both cases there was substantial bargaining history on a multi-enployer
basis after the effective date of the statute. Additionally, the
representational status of the unions involved had been clearly
establ i shed by strikes which Ied to collective bargaining agreenments

bet ween the uni on reBresentlng the strikers and the enpl oyer

associ ation. Here, by contrast, a strike was called in 1970 by the

UFW suggesting that, at |east then, the UFW not the Teansters, enjoyed
t he support of the enpl oyees invol ved.

There was sone evidence presented of Teanster strikes against various

rowers. M. Gam testified that the Teansters shut down D Arrigo

rothers Conmpany for one and one-half days in 1973, when that conpan%
refused to recogni ze the Teansters. Here, however, it appears that the
crucial factor n the effectiveness of the strike was the fact that
truck drivers, under a separate Teanster contract, refused to cross the
picket line. M. Gam could not testify as to how nmany field workers
participated in this strike.

There was al so evidence of a Teanster, strike in July,. 1975, inthe
Santa Mari a- Quadal upe area, which woul d include a small segment of

the proposed unit. There are no details in the record.|nd|cat|ng

%helgffecﬁlveness of this strike or the degree of participation by
i el d workers.
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practice for an enployer to recognize, bargain with or sign a

col | ective bargaining agreement with any |abor organization not
certified pursuant to secret ballot election under the Act. Labor
Code 8§ 1153( f ). It provides also that no collective bargaining
agreenent executed prior to the effective date of the statute should
operate as a bar to a petition for an election. Labor Code 8§
1156.7(a). Sinceit is clear that no secret ballot elections were
hel d during the period in question, and since it is questionable
whet her the Teanmsters enjoyed nmajority status as to each enpl oyer
wi thin the proposed unit, we cannot find prior bargaining history
controlling.

Not hi ng we say here prevents a group of enployers and a
uni on which has been certified as bargaining representative for their
enpl oyees in separate el ections from agreeing anmong thensel ves to
negotiate on a nulti-enployer basis. W sinply decline at this
semnal stage of the new Act, to require a nulti-enployer unit based
upon this kind of pre-statutory history. Gven our responsibility of
shaping and interpreting a new statute, we refuse to burden the future
with the structures of the past.

Wiol |y apart fromthe defects in the prior bargaining
history, we note other grounds for finding the proposed- unit

I nappropriate. First, were we to recognize the unit, we woul d

1‘WguabI?/ such an agreenent shoul d be given effect, as under the
N.RA by precluding wthdrawal fromjoint bargai ning by either an

I ndi vi dual enpl oyer or the union, except at an appropriate tine. The
questi on whi ch concerns the Board, and as to whi ch we express no
opinion at this tine, is whether, and if so, under what

cl rcunst ances, such mul ti-enpl oyer bargai ni ng shoul d precl ude

enpl oyees fromdecertifying or changi ng their bargai ni ng
representati ve on an enpl oyer - by- enpl oyer basi s.
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disenfranchise all or nearly all the workers of sone enpl oyers. The
ALRA requires that elections be held only when the nunber of
agricultural enployees currently at work for the enmployer is not |ess
than. 50 per cent of his peak agricultural enployment. Labor Code 88
1156.3(a) (1), 1156.4. It is undisputed that at the tine of the
hearing at |east sone, of the enployers within the. clained unit were, not at
peak season, and had only a snall nunber of enployees at work. Had an
el ection been ordered in the entire nulti-enployer unit, the enpl oyees
of such enpl oyers woul d have been effectively disenfranchi sed because
the bargaining agent for the entire unit would have been chosen at a
time when few of those enpl oyees were working. Such a result woul d
run counter to the policy of the Act "to encourage and protect the
right of agricultural enployees to full freedom of association, self-
organi zation, and designation of representatives of their own
choosing. . . . "'° Labor Code § 1140. 2.

Additionally, the record does not contain evidence from
which it can be determ ned whether each of the constituent units
sought to be included in the multi-enployer unit is itself appropriate

under the Act. The proposed unit includes enployers wth

15We recogni ze that in some circunstances, such disenfranchise-
ment of a discrete unit of workers may be inevitable. For exanple
an enpl oyer who had 500 acres of grapes adjoining 50 acres of eaphes
may find himself faced wth an election petition at the peak of his
grape.season,.mhen few peach workers are present. Because the

argaining unit is "all agricultural enployees of an enpl oyer" (Labor

Code section 1156. 2), the choice of the grap%Nglqkers w T bind al
his enpl oyees, even the absent peach workers. find that situation a
far cry fromthe probl emwhich would arise in the nulti-enployer
unit, wherein a unit-wde election would disenfranchise all or
substantially all-the workers of sone enpl oyers.
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enpl oyees wor ki ng i n non-conti guous geographi cal areas. Uhder such
circunstances, the Board is to determne the appropriate unit. Labor
Gode § 1156. 2. Recogni zing both these probl ens, the Cormttee,
suggested at. the hearing that we mght cast the proposed multi -
enployer unit into snaller units al ong geographical lines, or that we
mght hold elections at different tines wthin the unit

Such a proposal sinply illustrates the i nappropriateness of the
uni t. 19

For the reasons stated above, the decision of the

regional director is sustained.

ﬂm/ }I[;, QYTI.‘.J L~

Roger M Mahony, Chairman

m wz‘_‘_._p‘\i Or:;:-aac-fc—-ch. &2 _SLI?.Q«.._\

LeRoy Chatfield Joseph R Grodin

Ot /G e

P
Ri chard Johnson, Jr. Joe C. Ortega /-

- 1The Committee and the Teamsters argue that the uniform wages,
wor ki ng conditions and fringe benefits established under the multi-
enpl oyer agreenent are of advantage to the workers and shoul d not be
di sturbed. That argunment, however, is best addressed to the workers
t hemsel ves, who may take it into account in selecting their bargaini ng
representative. See Bercut-Richards Packing Gonpany (1946) 6.8 N.RB 605
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