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DEA S ON AFFl RM NG O SM SSAL GF BELECTI ON ABIECTI ONS
Oh March 11, 1993, Petitioner Whited FarmVWWrkers of Anerica,

AFL-AQ O (Petitioner or UFYW filed a petition for certification seeking to
represent all agricultural enployees of S lver Terrace Nurseries, Inc.
(Epl oyer). An election was conducted on March 18, 1993. The tally of
bal lots issued after the closing of the polls on March 18, 1993, showed
that all 78 ballots cast had been chal | enged. The investigation of these
chal | enged ballots is now pendi ng before the Board' s Sal i nas Regi onal
Drector.

Section 20365(a) (1) of the Board s Regul ations (Cal. Gode
Regs., tit. 8, sec. 20365 (a) (1)) requires that el ection objections be
filed wth the Board' s Executive Secretary five days after the cl ose of

the polls.t

_ LA subsequent citations to the Board' s regul ations herein
w | appear as "section" followed by the appropriate section nunber.



nh the deadline for filing, March 25, 1993, the Enpl oyer's
counsel faxed a copy of the Enployer's objections to a field examner in
the Salinas regional office, and nailed her a copy by first class nail.
Section 20365 requires that objection petitions be filed wth the
Executive Secretary, who is responsible for their initial disposition,
unl i ke the objections procedures of the National Labor Rel ations Board
(N_RB), which provide that objections shall be filed wth the regi onal
of fices, which are given the authority to process and i nvestigate them
Section 20365 requires a detailed statenent of fact and lawrelied on or
decl arations in support of the petition. Section 20365 al so requires
that objections be served on the region and any parties to the el ection.
Section 20168 all ons service by facsimle if the other parties are served
si mul taneousl y by the sane or another expedited neans. Section 20168
al so requires that service by fax be fol |l oned as soon as possi bl e by
filing in the nornal nanner provided in section 20166.

The Enpl oyer failed to conply with the above-cited
regulations wth its March 25 fax and nmai ling because it (1) sent themto
afield examner in the Salinas Regional Gfice, not to the Executive
Secretary in Sacranento; (2) did not send the objections by registered or
certified mail; (3) served no other party; and (4) attached no
declaratory or docunentary support or statenent of facts and | aw

The Enpl oyer next filed el ection objections on
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March 30, 1993, enploying a facsimle transmssion to the Executive
Secretary, dated March 23, 1993. Onh March 31, 1993, the Executive
Secretary received by nmail an original of the Enpl oyer's (bj ections
Petition. No supporting declaration or statenent of facts and | aw was
attached. The (bjections Petition was dated March 23, but the envel ope
was post narked March 30, 1993, five days after the filing deadline.

The (hjections Petition the Enpl oyer attenpted to file with
the Executive Secretary by facsimle transmssion on March 30 was not
transmtted to the other parties. The original (bjections Petition
nai |l ed on March 30 was not served on the UFWor the Regional Drector.
Nei t her were copi es provided the Executive Secretary* al though Section
20365(c) of the Board' s regul ati ons requi res six copi es.

By order dated April 1, 1993, the Executive Secretary
di smssed the Enpl oyer's objections as being untinely filed, inproperly
served and | acking in declaratory support.

Oh April 8, 1993, the Enployer filed its Request for Review of
the Executive Secretary's dismssal of its objections. The Enpl oyer
abandoned three of its objections (1, 4 and 5). The Enpl oyer continues to
press objection 2, that the Regional Drector failed to properly
determne the geographi cal scope of the unit; objection 3, that all of
Its enpl oyees are subject to the jurisdiction of the NLRB, and obj ecti on
6, that the Board' s el ection shoul d have been del ayed pendi ng the out cone

of proceedings pursuant to the petition under Section 9(c)(1)(B) of
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the National Labor Relations Act (RMpetition) the Enployer filed with
N_RB Region 20, which it contends coul d preenpt our jurisdiction.

The Request for Reviewis supported by the decl aration of
Enpl oyer' s counsel . (ounsel states that the Enpl oyer becanme aware that
sone of its enpl oyees had becone unhappy wth the GAW and might request
that the UFWdisclaiminterest in representing the enpl oyees. The
Enpl oyer only becane aware on the | ast day of the objections filing
period that the enpl oyees were not going to attenpt to i nduce the UFWto
disclaam The declaration states that the tenporary secretary assisting
Enpl oyer' s counsel sent the objections to the Regional (fice and
directed themto the Board agent who had handl ed the el ection. The
decl aration al so asserts that Enpl oyer's counsel gave the Board agent in
charge of the el ection a copy of the RMpetition that the Enpl oyer had
filed wth NLRB.

The Enpl oyer contends that its failure to tinely file and
serve the objections in conpliance wth the Board' s regulations is
excusabl e clerical error. The Enpl oyer further contends that its
objections, particularly as to its contention that the enpl oyees are
subject to NLRB jurisdiction, are jurisdictional in nature and therefore
not waived by their untinely filing.

The Board s procedure of Executive Secretary screening of
objections based on declarations filed wth the objections by the

obj ecting party has been specifically approved by the
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Galifornia Suprene Gourt. (J.R Norton v. ALRB(1979) 26 Cal.3d 1 [160

Gl .Rotr. 710].) The legislature recogni zed that the need to

expedi tiously process representation cases is greater in the agricul tural
context than in the commercial context in which the NLRB has oper at ed,
because of the transient character of the work in agriculture in the
short tine frames provided for conducting el ections.

No publ i shed decision of the ALRB has dealt wth the issue of
tineliness of filing objections. In viewof the inportance of the
tineliness and other procedural requirenents of the Board's el ection
process, we take this opportunity to address this issue in a formthat
wll be generally available to parties appearing before us.

As noted above, section 20365(a) requires that
obj ections be filed wthin five days of the close of the polls in the
el ection, and prohibits any extension of tinme for any cause. Unhder
section 20170(a), objections are deened filed the day they are physically
recei ved by the Executive Secretary before expiration of the five day
period, or the day they are deposited in registered or certified mail or
transmtted by facsimle or other expedited communications nedi umas
provided in section 20168. Section 20170(c) requires that docunents
filed with the Board nust be received by 5 p.m on the | ast day of the
tine period provided, unless nmailed by registered or certified nail
post narked by that last day. Section 20170(b) provides that the date of
the event triggering the filing period
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does not count toward the filing period, and that where the filing period
is less than seven days, Saturdays, Sundays and | egal holidays do not
count .

The NLRB' s present regul ati ons governing the filing of
objections are simlar, requiring that the objections be deposited in the
nail before the expiration of a seven day filing period. The NLRB
regulation differs fromours inthat it requires that the objections be
placed in the nail on the day before the expiration of the objection
period, and that the postnmark showthat it was deposited in the mail in
conpliance with the regul ati on.

The regul ations of both the ALRB and the NLRB define filing
as putting the objections inthe mail, wth the date of the post nark
control ling. Physical receipt by the ALRB s Executive Secretary is not
required to occur wthin the five day period unl ess the objections are
personal |y served.

Uhder a 1986 revision of the NLRB s regul ati ons, which
renmained in effect until 1992, the NLRB s objections period had been
extended to seven days, but the objections were required to be physically
recei ved by the expiration of the seven day period, regard ess of the
cause or good faith efforts at filing and servi ce. 2 Under the 1986- 1992
rule, the NLRB, in DrumLithographers (1987) 287 NLRB 22 [ 127 LRRM 1223],

r ef used

2 Wlike the ALRB, where objections nust be filed with the Board's
Executive Secretary, NLRB objections nust be filed in the regi onal
of fice that conducted the el ection being objected to.
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to accept objections that had been postrmarked in the sane city in which
they were to be filed two days before the end of the objections filing
period, because they were not received before the end of the objections
peri od.

In John I. Haas (1991) 301 N-RB 300 [136 LRRM 1121], the NLRB

announced its present rule that objections would be accepted if they were
deposited in the mail and post narked the day before the objections period

expired. |In Haas, the NLRB overrul ed DrumLit hographers, and announced

its intention to revise its regul ations to include objections anong the
docunents subject to the postnark rule for tinely filing.

V¢ have followed a postnark rule as stated in section 20365
(b). Qur rule differs fromthe NLRB rul e under Haas in that the
obj ections may be postnarked on the | ast day of the objections period,
rather than on the next to last day, and in allowng a five day period,
pl us any interveni ng Saturdays, Sundays and hol i days, rather than seven
days as provided in the NNRB s regul ations. V¢ have consistentl|y adhered
to the postnark rul e.

Here, the Enpl oyer seeks to be excused for attenpting to file
its objections five days after the end of the filing period, wth a
filing that in nmany other respects also fails to conply with the Board' s
regul ations. The excuses offered are that its counsel was assisted by a
tenporary secretary who was not famliar wth the proper procedures, and
that it held up filing because of what turned out to be an illusory hope

t hat
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the UPWwoul d disclaiminterest in representing the enpl oyees.

In our view the excuses offered cannot justify a failure to
conply with our regul ations requiring physical receipt or postnarking by
the end of the objections period. The Enpl oyer cannot contend that it
acted in good faith totinely file the objections in conpliance wth the
regul ations. The Enpl oyer here substantially and repeated y di sregarded
the Board' s regulations in the sane way that led the NNRBto refuse to
accept late filed objections in Peoples Natural Gas Gonpany (1971) 191
NLRB 272 [77 LRRM 1463].°

The Enpl oyer argues that it nade an attenpt to file the
objections by transmtting themto the Regional Gfice before the
expiration of the objections period. The Regional Gfice has no
authority to deal wth objections. Even if the Region had transmtted
themto the Executive Secretary, the requi renent of service to other
parties woul d have renai ned unsati sfi ed.

Furthernore, even if the Regional fice had transmtted the

Enpl oyer' s objections to the Executive Secretary, he

= or to 1986, the NLRB on occasi on accepted objections that were
recei ved after the filing period where good faith efforts to transmt
thembefore the end of the filing period in a manner allowed by the
regul ati ons were shown. (Bechtel Incorporated (1975) 218 N.RB 827 [ 89
LRRM 1463] .) The NLRB's 1986 and 1992 revisions of its objections filing
regul ati ons appear to have been for the purpose of substituting the nore
obj ecti ve physical receipt or postnark rules for a liberal good faith
rule that would invite disputes over last mnute filings of objections in
the face of tinme constraints deliberately kept short to pronote pronpt
resol ution of representation cases.
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woul d have been unabl e -to process them because the Enpl oyer provi ded no
declaratory or docunentary support as required by section 20365 of the
Regul at i ons.

The Enpl oyer argues that even if its objections are overrul ed
for procedural reasons, they present jurisdictional issues that can be
rai sed at any stage of the proceedi ngs. (bjection 2 contends that the
Sout h San Franci sco | ocation shoul d not be included in the bargai ni ng
unit, apparently at least in part because it is subject to the NLRB s
jurisdiction, even if the Pescadero location is not. (bjection 3
contends that the Enployer is non-agricultural, and subject to the NNRB s
jurisdiction. bjection 6 contends that the NLRB' s juri sdiction preenpts
the ALRB s jurisdiction.

Because all ballots were chal |l enged, the inclusion of the
South San Franci sco location, along wth the jurisdictional issues, can
be addressed in the chal l enged bal |l ot investigation and brought before
the Board by exceptions to the Regional Drector's chall enged bal | ot
report, should that be adverse to the Enpl oyer. The state-w de unit
directed by the Regional Drector is presunptively appropriate since
section 1156.2 of the ALRA refers to such units as the preferred unit
under the ALRA

The Board will not delay its el ection procedures to allowthe
Enpl oyer to present evidence that shoul d have been presented during the
objections filing period. The |egislature consciously designed the

Board' s el ection procedures to be nore
-0-
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expedi ted than those of the NLRB because of conditions of
enpl oynent in agricul ture.

W will, therefore, in agreenent wth the Executive
Secretary's determnation, dismss the Enpl oyer's Hection (bj ection
Petitioninits entirety.

DATED My 24, 1993

BRUCE J. JAN@AN Chai rnan’

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber

4 The signature of Board Menbers in all Board deci sions appear
wth the signature of the Chairnman first if participating, followed by
the signatures of the participating Board Menbers in order of their
seniority.
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CASE SUMARY

Slver Terrace Nurseries, Inc. 19 ARB Nb. 5
Lhi ted Farm Vrker s) Casse \b. 93- RG 2- SAL
Backgr ound

The Enpl oyer operates floral nurseries wth |ocations i n Pescadero and
South San Francisco, Galifornia. Onh March 11, 1993, the Lhited Farm
VWrkers filed a petition to represent the enpl oyees at both | ocations,
and on March 18, 1993, the Board's Salinas Regional (fice conducted an
el ection anmong the enpl oyees at both | ocations. The Board s regul ati ons
require that election objections be filed wth the Board s Executive
Secretary in Sacranento by the fifth day after the el ection, not counting
any intervening Saturdays, Sundays, and holidays, and that service may be
acconpl i shed by physical delivery, or by certified or registered by the
|l ast day of the objections filing period. If mail is used, conpliance
wth the filing requirenent is established by postrmark. Cbjections nay
be filed by fax, provided that special conditions spelled out in the
Board' s regulations are conplied wth. Cbjections filed by any of these
neans nust be supﬁorted by simultaneously filed declarations or
docunents, all other parties nust be served, and specified nunbers of
copi es nust be filed wth the Executive Secretary.

Inthis case, objections were due to be filed wth the Board s Executive
Secretary by March 25, 1993. No obj ections were recei ved by the
Executive Secretary until March 30, when a faxed set of objections and a
cover letter were received, followed by a nailed original of these
docunents wth a postnark show ng March 30. No declaratory docunentary
support was filed wth the objections, and no other parties were served.

The Enpl oyer had al so faxed a copy of its objections to the Regi onal
dfice on March 25, but wthout declaratory or docunent arK support, and
W thout service on the other parties or conpliance wth the requirenents
for service by fax.

The Executive Secretary dismssed the objections on April 1, 1993,
because they were untinely filed, wthout declaratory support, and not
in conpliance wth the service and filing requirenents of the Board' s
regul ati ons.

The Enpl oyer' s request for review contended that the failure to conply
wth the filing and service requi renents was excusabl e clerical error,
and that the issues raised by the objections went prinarily to
jurisdictional issues, which can be raised at any point in the

pr oceedi ngs.
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S lver Terrace Nurseries, Inc. 19 AARB No. 5
(Uhi ted FarmVrkers) Case Nb. 93-RG 2- SAL

Boar d Deci si on

The Board affirned the Executive Secretary's dismssal of the objections.
The Board applied the postmark rule set forth inits regulations to
determne ti mal?/ filing of the objections, noting that it has
consistently followed the postnark rule. The Board noted that the NLRB
has recently adopted the postnark rule to determne tineliness of filing
of objections. The Board found that the excuses offered by the Ewl oyer
for non-conpliance i nadequate, particularly in viewof the repeated
failure to conply wth the regulations in a way that woul d have prevent ed
the Executive Secretary fromprocessing the objections in a tinely way,
even if the late filing had been accept ed.

The Board noted that the copy of the objections that had been faxed to
the Regional (fice within the objections filin? Feriod failed to conply
wth the Board s regulation allowng facsimle filing of docunents, and
that the copy of the objections filed wth the Regi on had no decl arat ory
or docunentary support and was not served on any other party. The Board
declined to treat this as conpliance wth the filing requirenents for

obj ections, particularly since the regional offices have no authority or
responsibility to deal wth objections under the Board' s regul ati ons.

The Board noted that to the extent that the Ewl oyer w shed to raise
jurisdictional issues, it could still do so in the challenged bal |l ot
procedure, since all voters had been chal | enged, and the investigation
was ongoi ng.

* % *

This case summary is furnished for infornmation only, and is not an
official statenent of the case, or of the ALRB
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