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Deci sion and Oder on Chal l enged Bal l ot's

Followng the filing on July 15, 1991, of a petition for a
representation el ection including all the agricultural enpl oyees of Feitas
Brothers, a partnership (Ewpl oyer), by the Internati onal Brotherhood of
Teansters, (hauffeurs, Vdrehousenen, and Hel pers of Amverica, AH-AQ Local 986
(Teansters or Lhion), the Regional Drector of the Salinas Regional Gfice of
the Agricultural Labor Relations Board (ALRB or Board) conducted an el ecti on on
July 22, 1991, the results of which were as fol | ows:

Teansters . . . . . . . . . . .. .. 11
No thion . . . . . . . . ... ... 9
Uresolved hallenges . . . . . . . . 3
Total Nunber of Ballots . . . . . . . 23

Void Ballots . . . ... ... ... 1



As the nunber of unresol ved chal | enged bal | ots was sufficient to
affect the outcone of the el ection, the Regional Drector conducted the
investigation into the chall enged bal | ots nandated by Title 8, Glifornia Gde
of Regul ations, section 20363(a), and issued his Report on (hal | enged Ball ots on
Novenioer 4, 1991. Therein he determned that enpl oyees Juan Gopado and Pedro
Hores were statutory supervisors wthin the definition of Labor (Gode section
1140.4(j), and recommended that the challenges to their bal lots be sustai ned.
He al so found that enpl oyee Fernando Gopado was not a statutory enpl oyer, and
therefore recoomended that the challenge to his ball ot be overrul ed, and t hat
his ball ot be opened and counted. The Enpl oyer tinely filed exceptions to the
Regional Orector's findings that Juan Gpado and Pedro Hores were statutory
supervisors. The Lhion filed no exceptions.

Pursuant to the provisions of Labor (ode section 1146,1] the Board
has del egated its authority inthis natter to a three-nenber panel .

Lpon consideration of the Regional Drector's Report on (hal | enged
Ballots and the Enpl oyer's exceptions thereto, the Board has decided to affirm
the Regional Drector's findings and concl usi ons insofar as consistent wth our
deci sion herein, and to issue the attached Oder.

Necessity for an Bvidentiary Hearing

W find nerit in the Enployer's contention that naterial issues are

raised by its declarations in support of a findi ng that

4 Al section references herein are to the Giifornia Labor Gde unl ess
ot herw se speci fi ed.
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Juan Gopado and Pedro Hores are not statutory supervisors. V¢ al so note that
the Regional Orector's unexcepted to finding that Fernando pado is not a
statutory supervisor wll cause Fernando (opado’ s ball ot to be opened and
counted. The resulting tally nay be outcone determnative, rendering
unnecessary further action on the renmai ning chal l enged bal | ots of Juan Gopado
and Pedro Hores. To expedite to the fullest extent possible the i ssuance of a
final revised tally of ballots, we wll order the Regional Drector to open and
count Fernando (pado' s bal lot and inmedi ately i ssue a revised tally of ballots.
If Juan Gopado's and Pedro Hores's ball ots shoul d be outcone determnative, at
that juncture we wll provide for an investigative hearing to resol ve their
elighbility.
(SABER

The chal l enge to the ball ot of Fernando Gopado is hereby overruled in
accordance wth the Regional Drector's reconmendati on. The Regional O rector
shal | open and count Fernando pado' s ballot and issue a revised tally of
bal I ots, and shall serve the revised tally on the parties and the Executive
Secretary. |If, after Fernando pado' s ballot is opened and counted, the
bal | ots of Juan (pado and Pedro H ores shoul d be out cone determnative, the

Executive Secretary shall provide for an investigative hearing
FEHETErrrrrrr
[EHEEErrrrirr
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toresolve Gpado's and Hores's eligibility at atine and place to be specified

by the Executive Secretary.

DATED Decenber 5, 1991

BRICEJ. JANGAN (ha rnman

[ VONNE RAMCS R GHARCBON - Menoer

JIMBLLIS Menber
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A= SUMMARY

Freitas Brothers, a partnership 17 ARB Nb. 18
(International Brotherhood of Gase No. 91-RG2-SAL
Teansters, Chauffeurs, Vérehousenen,

and Hel pers of Anverica, AH-AQ

Local 986)

Background and Regional Drector's (hal | enged Bal l ot Report

After the filing of an election petition by Internati onal Brotherhood of

Teanst ers, (hauffeurs, Vdrehousenen, and Hel pers of Anerica, AH-AQ Local 986
(Lhion or Teansters) to represent all the agricultural enpl oyees of Feitas
Brothers, a partnership (BEwployer) on July 15 1991, the Regional Drector of
the Salinas Regional Gfice of the Agricultural Labor Relations Board (ALRB or
Board) conducted an el ection on July 22, 1991, the results of which indicated
that 11 votes were cast for the Teansters, 9 votes for no union, one void

bal | ot was cast, and three chal | enged bal | ots renai ned unresol ved. As the
renai ning chal l enged bal | ots were determnative of the outcone, the Regi onal
Drector conducted an investigation of the elig bility of Juan and Fer nando
Gopado and Pedro H ores whose bal | ot s had been chal | enged. The Regi onal
Drector determned that Juan Gopado and Pedro Hores were statutory
supervisors as alleged in the challenges to their eligibility, but found that
Fernando pado was not a supervisor. The Regional Drector therefore
recommended that the bal |l ot of Fernando Gopado be opened and counted, but
recommended that the chal l enges to the ballots cast by Juan Gopado and Pedro
Hores be sustained. The Bl oyer tinely filed exceptions to the Regi onal
Drector's findings that Juan Gpado and Pedro Hores were statutory
supervisors, arguing that its declarations put inissue all the Regional
Drector's findings and, alternatively, that the record showed that Juan Gopado
and Pedro Hores were not supervisors. No exceptions were filed to the
Regional Drector's finding that Fernando pado was not a statutory supervi sor
and therefore eligible to vote.

Boar d Deci si on

The Board found nerit in the Bwployer's contention that its declarations pl aced
inissue the findings relied upon by the Regional Drector to concl ude that
Juan (opado and Pedro Hores were statutory supervisors. The Board not ed,
however, that as no excepti ons had been taken to the Regional Director's
finding that Fernando QGopado was eligible to vote, and that his vote coul d
elimnate the necessity of resolving by hearing the status of Juan Gopado and
Hores, it would serve the interest of expeditious handling of election natters
to open and count Fernando Gopado' s ballot. The Board therefore ordered the
Regional Orector to open and count Fernando Gopado' s ball ot and to issue and
serve on the parties and the Executive Secretary a revised tally of ballots.
The Board al so ordered the Executive Secretary



to set aninvestigative hearing to resolve the status of Juan pado and Pedro
Horas at atine and pl ace to be specified by the Executive Secretary if
Fernando Gopado' s ball ot did not determmne the wnner of the el ection.

* * *

This Gase Summary is furnished for infornation only and is not an official
statnent of the case, or of the ALRB

* * *
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STATE Or CALIFON A

AR TAS BROTHERS o, >
a part nership, Gase No. 91-RG 2-SAL
Enpl oyer,

and RGO\ D RCICR S

REPCRT ON GHALLENGED

TEAVBTERS LODAL 986, BA LOTS

. B T CWE&H - AMRCA

Petitioner.

e N N N N N N N N N N

Pursuant to a petition for certification filed on July 15, 1991, by
Teansters Local 986, |. B T. C W &H of Awrica (hereinafter Teansters),
and a Notice and Orection of Hection dated July 19, 1991, an el ection by
secret bal lot was conducted on July 22, 1991 anong all the agricultural
enpl oyees of Feitas Brothers (hereinafter Enployer). (Feitas Brothersis a
partnership owned by Jon, Eic, and Qwris Feitas). The Tally of Ballots
issued on July 22, 1991 reveal ed the followng resul ts:

Teansters. . . . . . . . . . . .. 11
Nothion. . . . . . . ... ... 9
Uhresol ved Chal lenged ballots. . . 3
Total Nunber of Ballots. . . . . . 23
Void ballots . . . . . . ... .. 1

As the chal l enged bal  ots were sufficient in nunber to determne
the outcone of the el ection, the Regional Drector, pursuant to Board
Regul ations 20363(a), conducted an investigation of the eligibility of the
chal l enged voters. Al parties were given an opportunity to present evi dence

on each of



the chal l enges. Declarations were taken and interviews conducted. The
Regional Orector has careful |y considered all evidence submtted by the

parties and hereby issues the foll owng report.

l.
STATEMENT G- FACTS

A Jurisdiction
The Enpl oyer is a grower of lettuce and broccoli wth its operations
located prinarily in Santa Barbara and San Luis i spo counties, Galifornia.
Its enpl oyees work nainly as tractor drivers, irrigators, sprinklers, and

hoers and t hi nners.

B. Payrol | Period

The pertinent weekly payrol| period was July 8, 1991 through
July 14, 1991. There were 24 agricul tural enpl oyees enpl oyed by the
Enpl oyer during this period.

C The Chal | enges

Juan (opado, Pedro Hores, and Fernando pado were chal | enged by
the Teansters as ineligible to vote on the grounds that they were supervisors.

The Enpl oyer disputed this contention.

1. Juan Gpado
Initially, it should be stated that during our investigation a
docunent was obtai ned signed by Gris Feitas in which the Enpl oyer itsel f
referred to Juan Gopado as a supervisor. Wen an ex-forenan, M cente Ranos,

was fired for refusing to accept night work, his "Notice of Termnation"
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contai ned the fol |l ow ng | anguage.

"As of July 3, 1991 you are termnated for the
fol | ow ng reasons:

1. Refusing to followinstructions given by direct
supervi sor, Juan C QGopado. "

In his Declaration, Juan pado stated that he works 12-13 hours
per day at a variety of jobs - all aspects of tractor driving, as well as
irrigating, sprinkling, and equi pnent servicing - and this versatility allows
himto fill in for any worker who i s unexpectedly absent. The tractor work
takes up 50%of his tinge; the sprinkler and irrigation work, 20% and 20%i s
spent rel ayi ng nessages to and fromthe Feitases to the enpl oyees or vice
versa. Being bilingual, he is asked by the Freitases to translate orders
fromEnglish into Soani sh and to give themto the enpl oyees.

Qopado further declared that he receives instructions fromeither
Gris, Bic, and/or Jon Freitas and al so cormuni cates closely wth them
during the work day, especially during the irrigation phase of his duties
where he is required to turn the punps on and off after traveling back and
forth to the various plots, sonetines after hours. For this purpose and
ot hers the Enpl oyer provides hmwth a pickup truck and a radio. (Gopado
al so takes the pi ckup hone wth himin the eveni ng).

According to Gopado, a typical day would find the enpl oyees
reporting in the norning to the shop where he would relay to them
instructions fromthe Freitases regarding any "change at work". In
addition, during the work day, the Freitases mght call (ypado on his
radio wth further instructions for the enpl oyees, e.g., how nany

irrigation lines
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to be placed in the fields, at which point Gpado would relay this
infornation to Pedro Hores, infra. (opado denied that he deci ded which
fields the enpl oyees were to be assigned to, declaring that either the
Freitases told said enpl oyees directly their assignnent or the Freitases
instructed himto so i nformthe enpl oyees.

(pado acknow edged that the Freitases sonetines told himto
"revi ewcheck" the tractor drivers' work, which he did, but that he woul d
only check the work upon the Freitas® request. Qopado further declared that
the Freitases would tell himhowthey wanted the job done if they becane
dissatisfied wth a particul ar enpl oyee' s perfornance and that he woul d then
convey this informati on to the enpl oyee i nvol ved.

(pado did not dispute that the enpl oyees woul d ask himfor days
off, but he stated that this was because he had the radio. He stated that
when such requests occurred, he would call the Freitases for approval .

pado further acknowedged that he had passed out the
enpl oyees' pay checks but declared that this only happened when the
Frei tases were unavai | abl e.

Qopado al so agreed that he, along wth Pedro Hores, Fernando
(opado, and Jesus Guerrero, had served as nenbers of the "Safety Gonmttee”
and had attended a neeting wth Jon Feitas and an i nsurance conpany
representative.

Fnally, Gpado is paid a higher wage than the other enpl oyees
($7.50 vs. $7.10 per hour) because, according to him he perforned nore jobs

than they, and the Freitases wanted to keep hi mhappy.
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In contrast, several declarants stated that Gopado was their
supervisor. Pedro Hores, hinself one of the challenged voters, infra,
decl ared that Gopado was his supervisor. Several other enpl oyees identified
(opado as their supervisor to whomthey were told upon hire by the Feitases
to report any problens they had. Qe declarant indicated that Chris Feitas
had i ntroduced Gopado to the crew as a supervisor in Mrch of 1991 and t hat
thereafter, Qopado' s job changed fromthat of full tine tractor driver to one
wth a variety of duties, including going fromtractor driver to tractor
driver in the Bl oyer's pickup truck checking on their work assi gnnents.

Several declarants assert that Gopado opens the shop in the
norning, gives orders of what to do for that day, where to do it, and assigns
vworkers to these tasks wthout contacting the Freitases or anyone el se via
the radio. Two declarants stated that Gopado had granted thema one day
| eave of absence on the spot wthout having to check wth anyone on the radio
or through other neans. Declarants state that (opado kept the enpl oyees'
tine; enployees arriving late to work would report to him Declarations al so

state that enpl oyees recal l ed to work woul d be recal | ed by Gopado.

2. Pedro Hores
In his Declaration Hores stated that he is "in charge of the thin
crew and that he nade sure that "they are doing the



jobright." He declared that he was a forenan' and that Juan Qopado was hi's
super vi sor.2 According to Hores, his duties were to "direct the work of the
crew by instructing themwhere to thin, orders to change fiel ds were recei ved
fromJon Feitas. Hores al so checked the work of the enpl oyees. 3 Shoul d t hat
work be poor or incorrect, he would bring it to the Freitas'attention.* Hores
worked with the thinning crew sonetines all day, but on sone occasions he

woul d | eave the crewto performother jobs.

Hores keeps track of the hours worked of each enpl oyee and subnits
this information to Jon Feitas weekly. Wenever a worker is late to work,
Hores so notes it onthe tine card and turns it into the office. Hores
decl ares that it is he who al nost al ways hands out the paychecks.

Hores asserts that he does not hire anyone directly, but that

followng layoffs, it is he that recalls the workers

“This statenent was nade in Hores "Chall enge Declaration" of July 22,
1991 at the tine his vote was chall enged during the election. In his nuch
|ater declaration of Gctober 11, 1991 he denied that he was a forenan. Hores
admtted, however, that since the el ection he had had several neetings wth
the Enpl oyer's attorney.

Antheir joint Declaration of July 31, 1991, the Freitases asserted that Juan
pado woul d tell Hores what to do but had no i ndependent authority to
supervi se his activities.

¥ntheir joint Declaration the Freitases declared that HAores did instruct
workers as to the correct way to hoe but that he did not discipline them

4Chris Freitas stated during an interviewthat upon hearing of an enpl oyee' s
poor perfornance, it was he who went back to reviewthe work. But neanwhil e,
he woul d tell Hores to keep checki ng on the person who had not been
performng up to standard.

-6-



back to work on orders of Jon Freitas.

Hores declared that he al one deci des when the breaks are to be
taken. He also seesto it that the crewhas drinking water and restroom
facilities available. According to Hores, he has the ability on his own to
grant workers pernission to take a day off> but not for nore than that one
day. Hores also stated that he has the authority to discipline enpl oyees
t hough he has never done so. °

Hores is paid .20 nore per hour than the other thinners and
hoers. Hores explained that he received a higher wage because he is " in
charge of nore than they are.”

The decl arations fromenpl oyees indicate that at the tine Hores
assuned his present position, Jon Feitas announced to the crewthat M cente
Ranos was no | onger worki ng t her e’ and had been repl aced by Hores. 8
Thereafter, according to these declarations, Aores job function changed
significantly. Wereas before he would take a rowto thin out the weeds |ike
the

5The Freitases deny that Hores has any authority to grant | eaves of absences.

6Thi s was another statenent that was nade in Hores "Chall enge Decl arati on"
onJuly 22, 1991 at the tine his vote was chal | enged during the el ection.
Hs later Declaration of August 9, 1991 deni ed he had such authority.

s vas referred to earli er, Mcente Ranos was di scharged on July 3, 1991 for
refusing an order fromJuan pado to work at night. It is not disputed that
Ranos had been the forenan of the thinning and sprinkler crews wth the
authority to hire and fire.

8ris Freitas acknow edged that he and his two brothers, Jon and Eic,
introduced Hores to the crewand told themthat Hores was going to be
giving theminstructions and that if they had a problem to tell Hores and
Hores would tell them

-7-



rest of the crew now he woul d sinply wal k around and check on all the rows,
correcting the work perfornance where he believed it to be necessary. Wiile
he woul d use the Enpl oyer's radi o sonetines, he did not have to do so for
approval for one day | eaves, the tinmng of breaks, or instructions of when
and where to report for work. Hores al so recorded the tine, announced if
there were to be work the next day, and recal | ed enpl oyees back to work. The
declarants further stated that when the Freitases cane to the field, they
didn't speak to the crewbut to Hores instead.

Sone decl arants indicated that Hores had told the crewthat Jon
Feitas had told himthat he had authority to di scharge anyone that he didn't
want. In one instance, two declarants were threatened by Hores wth
discharge if they didn't work faster.

3. Fernando (pado

Fernando QGopado decl ared that he works 10-12 hours per day and does
all the jobs available at the ranch fromtine to tine, including all phases
of the tractor driving (where he spends the ngjority of his tine), bringing
intrailers, sprinkling, and irrigating, e.g., checking on the water and
turning the punps on and off. Hs irrigation duties take himto various
|l ocations, and his various jobs require himto use the Enpl oyer's truck. He
keeps his own tine. This diversity of skills allons himto fill in wen a
co-worker is unexpectedy absent. Qopado works nainly on two rel atively
smal | ranches, one of 60 acres and the other consisting of 90 acres where a
smal | nunier of enpl oyees are enpl oyed, e.g., one other tractor

driver and two sprinkl ers.
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(pado deni ed that he directed the work of others. Wile he
admtted that a worker woul d cone to hi mwhen he had fini shed hi s assi gnnent
or wanted tine off, (opado stated that he would nerely get on the radioin
order to contact one of the Feitases to ask for instructions, which woul d
then be conveyed to the individual worker in question. Likewse, the
Freitases would use the radio to contact him (opado enphasi zed that any
order had to cone fromthe Freitases.

(opado acknow edged that he was cal | ed upon to check up on the
work of individual workers but only if so instructed by one of the Feitases.
(opado has been tol d that shoul d ot her workers fromthe other ranch cone over
to where he was | ocated, he was to check wth themto see if they needed any
help, e.g., where to set the sprinkler |ine which, commng fromthe thinning
crew they would not knowon their own. n the other hand, (pado stated
that the tractor drivers that cane over usual |y knewwhat to do so they
required very little assistance.

(pado deni ed that he was a forenan, that he had any authority to
di sci pl i ne anyone or that he had ever fired anybody. He al so denied that he

had the authority to hire enpl oyees or to resol ve their grievances.

.
ANALYS S AND REGOMMENDATT ON

The "prinary indicia" for determining whether an individual is or
is not a supervisor is set forth in section 1140.4(j) of the Agricultural
Labor Relations Act (hereinafter ALRA or Act):
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The term"supervi sor" neans any individual havi ng

authority, inthe interest of the enpl oyer, to hire,

transfer, suspend, lay off, recall, pronote, discharge,

assign, reward, or discipline other enpl oyees, or the

responsibility to direct them or to adjust their

grievances, or effectively to reconmend such action, if,

In connection wth the foregoi ng, the exercise of such

authority is not of a nerely routine or clerical nature,

but requires the use of independent judgnent.

This statutory definitionis virtually identical to the | anguage of
section 2(11) of the National Labor Relations Act (hereafter "NLRA'), 29 USCA
section 151, et seq. lhder both the NLRA and the ALRA the statutory | anguage
Isinterpreted in the disjunctive, and the possession of any one of the
enunerated powers, if the product of the exercise of independent judgnent, is
sufficient to establish supervisory status. (B g Rvers Hectric
Qorporation) (1983) 266 NNRB No. 72 [112 LRRVI1369]; Dairy Fesh Products Q.

(1977) 3 ALRB No. 70; Dave Vél sh Gonpany (1978) 4 ALRB Nb. 84.) I n addition,

the statute does not require the exercise of the power described for all or
any definite part of the enployee's tine. It is the existence of the power
whi ch determnes the classification. (Chio Power . v. NL RB (6th Qr.
1949) 176 F.2d 385 [24 LRRVI2350], cert. den. (1949) 338 US 899 [25 LRRMI
2179]; Eastern Geyhound Lines v. NL.RB (6th dr. 1964) 337 F.2d 84; Ntro
SQuper Mrket. Inc. (1966) 161 NLRB 505, 511.) Thus, the authority to

exercise any of the statutory functions nay classify one as a supervi sor even
if nost of his tine is spent in nornal producti on or nai ntenance duti es.
(NLRB v. Broan and Sharpe Mg. @. (1st Ar. 1948) 169 F.2d 331, 334 [22
LRRVI2363]; Deiry Fesh Products @., supra (1977) 3 ARB No. 70; Perry's
Pants. Inc. (1979 5 ALRB No. 17, ALID
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p. 37; Foster Poultry Farns (1980) 6 ALRB No. 15. See al so Gernan,
"Basic Text on Labor Law' (1976), p. 36.)

Lhder this standard, supervisory status has been found where an

i ndi vidual on just 2-3 occasions had hired enpl oyees. Dave Vél sh Gonpany,

supra. In Joe Maggio, Inc. (1979) 5 ALRB No. 26, a service truck driver wo

had on just one occasi on hired sonmeone while the forenan of the tractor
departnent was on vacation was found to be a statutory supervisor. This was
true despite the fact that there was no evi dence that he had i ndependent
authority to transfer, suspend, |ayoff, recall, pronote or adjust grievances.

In Rod MLel lan (1978) 4 ALRB No. 22 an individual who directed others on

only one occasi on and who "effected the di scharge of an enpl oyee” on anot her
occasi on was found to be a statutory supervi sor.

SQupervi sory status was al so found where the individual s were pai d
nore than the rank and file, distributed paychecks, were told to rel ay
instructions to an enpl oyee that he was fired, assisted conpany officials in
the assignnent of work to enpl oyees, enpl oyees of f sick woul d report to them
enpl oyees | eavi ng work because of illness would do the sane, enpl oyees who
forgot to punch their tinecard woul d sonetines go to these individual s to
have their tinecards validated, and conpany officials would | ook to themto
see howwork was progressing. Laminating Services. Inc. (1967) N.RB 234,
238, cited wth approval in Dairy Fesh Products, supra, (1977) 3 ALRB Nb.
70.

In Perry's RHants, Inc. supra. (1979) 5 ARB No. 17, ALJD pp. 32-

33, a wonman was found to be a supervisor though 90%of her tine was spent

doi ng the sane work as the other nenbers of
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the crew However, other jobs included bei ng handed by the producti on nanager
adaily list of plants to be prepared, deciding which repair job shoul d be
done first and by whom and teaching others howto do the repair work and
occasional |y the planting. She woul d al so report whi ch nentbers of her crew
were capabl e of planting; and she once reprinanded a worker for poor work.

She al so kept production records for the crewand was paid a hi gher sal ary.

I ndi vidual s who carried out production schedul es whi ch had been
arranged for themby higher ups and fromwhich they could only depart in nnor
natters or in energenci es, whose recommendati ons coul d only be effectuat ed
upon approval of the conpany' s personnel departnent and who were bound by
carefully fornulated rules were still found to be supervi sors where they
exercised discretionin carrying out their orders. N.RBv Budd Mg. . (6th
dr. 1948) 169 F.2d 571 [22 LRRVI2414], cert. den. (1949) 335 US 908 [23
LR_V1 2228 .

In the case of Juan pado, | begin ny anal ysis by enphasi zi ng the
i nportance of the Enpl oyer's di scharge of ex-forenan M cente Ranos on the
grounds that he refused to followthe instructions of "direct supervisor, Juan
Qopado.” The statenent, of course, is an inportant admssion on the part of
the Enpl oyer that (opado was a supervisor. But even nore significantly, it
poi nts out (opado' s authority to effect the discipline of an enpl oyee.
Regardl ess of whether the order given Ranos by Gopado cane fromthe Freitases
wth pado as the conduit or cane i ndependent!ly fromQopado, the result was

the sane so far as Ranos was concerned: his refusal to carry out
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Qopado’' s direct order resulted in his discharge for insubordi nation. Thus,
(opado’ s order and subsequent report to the Feitases that his order had not
been obeyed effected the di scharge of the insubordinate enpl oyee.

In addition, the declarations illustrate that Gopado was nore than
anere relayer of information. Rather, they established that he directed the
enpl oyees' work, told themhowthe job shoul d be perforned, and corrected
their work perfornance.

In Anderson Farns Gonpany (1977) 3 AARB No. 67 an individual's

(Chappa' s) duties included overseeing the tonato sorters to insure that they
were sorting according to the head supervisor's dictates. PRursuant to
orders, (happa woul d get on the tonato nachi nes to check the sorters’ work
and the quality of the tonatoes, reporting any probl ens to the head
supervisor. |f aworker were not performng his duties properly based upon
Chappa' s report, the head supervisor, would then talk to the worker.
Thereafter, if Chappa were to again report a problemto the head supervi sor,
the head supervi sor woul d di scharge him The Board found that Chappa had the
responsibility to direct the work of the tomato sorters and to effectively
recormend discipline. See also M Garatan, Inc. (1979) 5 ALRB Nb. 16, ALID
pp. 26-27.

In Dairy Fresh Products, supra (1977) 3 ALRB No. 70 supervi sory

status was found where an individual (Chavez) ordered others to do work,
threatened themwth discharge if they did not conply, and i nforned an
enpl oyee as to the reasons for her discharge. n one occasion, Chavez

ordered an enpl oyee to do
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a certain job; and when she refused, Chavez returned wth two supervi sors who
varned the enpl oyee she shoul d do as she was told or to punch out and go

hone. See also Foster Poultry Farns (1980) 6 ALRB No. 15 where a super vi sor

was found to be a person who filled out tine cards and eval uat ed enpl oyees'
vor k perfornance, thereby effectively reconmendi ng wage i ncr eases.
Furthernore, Gopado, on his own, told the enpl oyees what to do for
that day, the location of that work and who was to doit. He also granted
one day | eaves of absence wthout having to check with the Feitases.
The facts of this case indicate that Juan Gopado possessed at
| east one of the statutory criteria for supervisory status. B g Rvers

Hectric Grporation, supra (1983) 266 NNRB No. 72, [112 LRRM1369].

Though the exercise of one or nore of the statutorily defined
functions is al ways the focal point in assessing supervisory status, both the
NLRB and ALRB consi der "secondary indicia" in borderline cases. Qe of the
nore inportant of these is whether the individual was considered by co-
workers to be a supervisor. See Gerbes Supernarket, Inc. (1974) 213 NLRB
112, [87 LRRM1762]; Dairy Fesh Products onpany, supra (1977) 3 ALRB No.

70. In Dairy FHesh, the Board pointed out that the enpl oyees' i npression of
an individual's position wth the conpany is only evi dence and not an

I ndependent factor in finding supervisory status. However, where nanagenent
either confirns or fails to deny the said individual's authority, thus naki ng

it appear that the individual is allied wth nanagenent, such
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conduct effectively reinforces the individual's authority over the enpl oyees.
Moreover, in an unfair |abor practice setting, the fact that the

enpl oyees | ook to the individual in question as the representative of

nanagenent is often crucia in determning whether that individual can bind

nanagenent. For exanple, in SQuperior Farming G. v Agricul tural Labor

Rel ations Board (1984) 151 Gal . App. 3d 100, 198 Gal. Rotr. 608, the Qourt

stated

" - - - . Athough Zacarias exercised very little

I ndependent judgnent as a 'crew boss, he regul arly
transl ated orders given by his superiors to the crew
and acted as a 'conduit’ to relay work instructions and
pay rates. Qven Zacarias role as the interface

bet ween the crew and managenent and his frequent duties
as a conveyor of nanagenent policy to those under him
there is substantial evidence to support the concl usi on
that the crewreasonably bel i eved Zacari as was acting
on managenent' s behal f 1n delivering the news of the
"discharge followng his conversation wth Mnchaca.
Therefore, while we agree wth the Board that the facts
of this case are anonal ous, we affirmits finding that
Superior was properly hel d responsi bl e for Zacari as'
actions." (Footnote omtted) 151 Gal . App.3d at 119.
See also, |.A of M v Labor Board (1940) 311 US 72,
61 S Q. 83 and Msta \erde Farns v Agricul tural

Labor Relations Board (1981) 29 Gal . 3d 307. 172
Gl . Rotr. 720.

Hre it is clear that the Feitases in introduci ng Juan Gpado to
the crewand explaining his job duties, in changing his routi ne and functi on
and giving hmdirect authority to speak in their nanes succeeded in giving
the enpl oyees the inpression that he was i ndeed their supervisor, even
assumng arguendo that there were no other independent factors establishing

such st at us.
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Further, Pedro Hores, whom!| also find to be a supervi sor,
infra, reports to (pado and regards himas his supervisor.

Fnaly, it wll berecalled that Gopado kept the enpl oyees' tine,
recal | ed workers to work, passed out paychecks, was paid a hi gher wage than
the rank and file, and attended a nanagenent neeting as a nenber of the
Safety Cormttee.

In viewof the above facts, | find that Juan Gopado is a statutory
supervisor wthin the neaning of the Agricultural Labor Relations Act. As
such, the challenge to his bal l ot shoul d be sustai ned.

As to Pedro Hores, it wll be recalled that he admtted to being a
forerraatn,9 being in charge of the hoe and thin crew directing their work,
reviewng their work, deciding on his own when breaks were to be taken,
granting on his own | eaves of absence of up to one day, and havi ng the
authority to discipline.

Further, Hores replaced the discharged foreman M cente Ranos,
sane bei ng announced to the crewby Jon Feitas. Hores thereafter assuned
Ranos® duties, thereby changi ng his own job function consi derabl y.

In addition, Hores kept track of the enpl oyees' tine, announced
if there were work the next day, handed out paychecks, recalled workers to

work, and arranged for drinking water and bathroons facilities.

®The Board has hel d in Karahadian & Sons. Inc. (1979) 5 ALRB No. 19, that
anindividual's belief that he or she is a supervisor nay be evi dence of

supervi sory status.
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Fnally, Hores had other duties besides thinning and hoei ng and
was pai d a higher wage than the ot her enpl oyees.

| find that Pedro Hores was a statutory supervisor wthin the
neani ng of the Agricultural Labor Relations Act and that the challenge to his
bal | ot shoul d be sustai ned.

In the case of Fernando Gopado, however, | do not find that he
possessed any of the enunerated powers whi ch woul d nake hi ma super vi sor.
There is no evidence that he had any authority to exercise any of the
statutory functions. The perfornance of his duties did not involve his use
of independent judgnent nor did he possess any of the other indicia that
woul d render hima supervisor wthin the neaning of the Act. Accordingly, I
concl ude that Fernando Gopado was not a supervisor, that the challenge to his

bal | ot should be overrul ed, and that his vote shoul d be count ed.

Respectful |y submtted,

Deted: /| — 4 — 9| ﬁiﬂ_éé‘;f}m_dh

KERRY M DON\ELL
Regional Drector
Agricultural Labor Rel ations Board
112 Boronda Road

Sl i nas, CA 93907
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