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DECI SI ON AND ORDER

h Septentber 17, 1990, Administrative Law Judge ( ALJ) Thomas
Sobel issued the attached Deci sion and recommended O der in response to
the Agricultural Labor Relations Board's (ALRB or Board) Decision and
Qder in 17 ALRB No. 5 remandi ng the case for further heari ng.
Thereafter, Robert Meyer, d/b/a Meyer Tomat oes (herei n Respondent),
tinely filed exceptions to the ALJ's Decision, wth a supporting brief.
The CGeneral (ounsel of the ALRB filed an answering bri ef.

Pursuant to the provisions of Labor Gode section 1146, the
Board has delegated its authority in this matter to a three-nenber
panel .

The Board has considered the record and the ALJ' s
Decision in light of the exceptions and Respondent's brief and has

decided to affirmthe rulings, findings, and concl usions of the
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ALJ and to adopt his recommended Oder¥ as nodified herein.

In reaching this conclusion, the Board consi dered and rejected
Respondent' s argurment that it had not waived the opportunity to produce
addi tional evidence of its bargai ning conduct, but had been precl uded
fromdoing so by the Board's order in 17 ALRB No. 5. This Board
renmanded t he case not because of any failure by the General Counsel to
present a prina facie case on any i ssue, but because of its desire to
see nore information on issues other than Respondent's failure to tinely
provide information, and the propriety of awardi ng nakewhol e.

The Board directed the General Counsel to present "additi onal
evi dence" on the questions of negotiators' authority, and di scussion of
nmandat ory bargai ning subjects "as well as the reasonabl eness of
respondent' s proposal s." The Board al so provi ded, "Respondent shal l
have the opportunity to introduce additional proof in rebuttal.”
However, in an effort to insure that the term"rebuttal” was not read

precl usively, we added the fol | ow ng foot not e:

ZThe Board does not wish to prescribe the presentation

of further proof by either side. It is apparent, however, that
testinony about the course of negotiations and proposal s
submtted by both sides, notes concerni ng bargai ni ng sessions,
and rSI ated natters woul d be appropriate for inclusion in the
record.

Respondent' s counsel did not rai se any i ssue about this

| anguage in its notion for reconsideration. Respondent's counsel

Yh remand, the ALJ reinstated his initial Oder of Septenber 17,
1990. Except as nodified herein, the Board in affirmng the ALJ' s
Septenber 6, 1991 QOder also affirns the earlier Decision and O der.
Copi es of both are attached.
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knew i n advance of the schedul ed hearing that the General Gounsel was not
pl anning to put on additional evidence. Respondent's counsel did not seek
clarification fromthis Board. Fnally, Respondent's counsel did not seek
to protect its record by denandi ng a heari ng and naki ng an of fer of proof.
I nst ead, Respondent's counsel chose to read this Board' s order narrowy
and to the total exclusion of footnote 2. Uhder these circunstances, the
Board concl udes, as did the ALJ, that Respondent declined to present
additional infornmation in this matter and wai ved its opportunity to do so.

Inreviewng the record, the Board differs wth the ALJ' s
concl usi on that nakewhol e shoul d conmence i n Novenber, 1987. The precise
Novenber date specified by the ALJ at page 47 of the Deci sion, Novenber 8,
1987, appears to be a typographical error since the ALJ found at page 6 of
the Decision that the parties first net on Novenier 18, 1987 and the
General (ounsel 's original conplaint al so specified that date. No ot her
basi s for either Novenber date was advanced in the portion of the Decision
addr essi ng makewhol e.

Alegitinate dispute over the extension of the Salinas
Certification, and sone posturing over neeting dates, existed in the
begi nning. Respondent's initial bargai ning proposal of January 15, 1988
and its novenent on wages were superficially consistent wth hard
bargaining. Hard bargaining does not initself establish alack of good
faith, nor does a party's refusal to make concessi ons. However, when the
record as a whol e reflects dilatory tactics or an effort to stall

bargai ning efforts, the
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conduct nust be viewed in a different |ight.

Her e, the evidence that Respondent's conduct had veered awnay
fromthat required in good faith bargaining, surfaced in April and My
of 1988, little over four nonths after it offered its initial contract
proposal s on January 15, 1988. By its April 26, 1988 letter
requesting 6 specific itens of information, the UFWhad clarified the
"seniority" issue which plagued its earlier requests. Respondent
acknow edged this letter on May 5t h, 1988, and canme back wth further
excuses for the delay inits response of My 19, 1988. Interestingly,
by that date it had dropped the "we have no seniority" argunment used
repeatedly in the seven intervening nonths as a basis for not providing
the requested information.

During this sane tine frane, by letter dated May 10t h, 1988,
Respondent agreed to neet wth the UFWfor further negotiations on My
13th. O May 13th, the UFWsubmtted revi sed proposal s decreasi ng
fringe benefit and holiday pay demands. Respondent offered no change in
its non-wage proposal s.

Finally, the ALJ notes that it was at the My 13th neeting
that the second of Respondent's negotiators, Warton, first appears.
The ALJ at pages 12-14 of the Decision discusses the authority of
Whart on and Haf en; he concludes at page 40 that the negotiators did not
have that degree of authority "sufficiently broad to permt negotiations
to proceed wthout undue delay.” Snceit is difficult toidentify
wth exactitude the date on whi ch Respondent’'s bad faith began, we find

that Respondent first denonstrated sufficient indicia of bad faith to

17 ALRB No. 17 4.



establish a commencenent date for makewhole on May 13, 1988, when the
indicia of surface bargaining converged and clearly elimnated hard
bargaining as an alternate explanation. (See 0. P. Mrphy Produce Co.,
Inc. (1979) 5 ALRBNo. 63, reviewden 1st Dist. Ct. App., Div. 4
(11/10/80), hg. den. (12/10/80).)?

The makewhol e remedy shall be applied fromMy 13, 1988, until
Respondent is shown to have conmenced good faith bargaining with the UFW
A determnation as to when the makewhol e remedy may be termnated will be
made through the supplenental conpliance proceeding in this case. The
General Counsel will bear the burden of proving the appropriate duration
of the makewhole remedy. Qur Order herein shall not be construed as
precludi ng Respondent fromthe use of legitimte hard bargaining pending
the outcone of the conpliance proceedings.

ORDER

Pursuant to Labor Code section 1160.3 of the Agricultural Labor
Relations Act ( Act), the Agricultural Labor Relations Board (Board)
hereby orders that Respondent Robert Meyer, individually, and d/b/a Meyer
Tonat oes, a sole proprietorship, and its agents, successors and assigns,
jointly and severally, shall:
1. Cease and desist from
(a) Failing or refusing to bargain collectively in good

faith wwth the United Farm Wrkers of America, AFL-CIOw th

ZSince the ALJ found the UFWs initial adherence to its demand for the
application of the Salinas Certification inproper, the use of a Novenber
date, the beginning of bargaining, for the conmencement of makewhol e need
not be accepted absent sone other support. (See Mario Saikhon, Inc.

(1987) 13 ALRB No. 8. )
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respect to wages, hours, and other terns and conditions of enpl oynent of
its enployees in the bargaining unit certified by the Board in case
nunber 88-CE-3-M, or in any other nanner failing or refusing to so
bargain with the Ui on regardi ng enpl oyees in the certified bargaini ng
unit;

(b) Failing or refusing to provide the Lhion wth
enpl oyee i nfornati on;

(c) Inany other like or related manner interfering
wi th, restraining, or coercing enployees in the exercise of their
rights as guaranteed by Labor Code Section 1152.

2. Take the follow ng affirnative actions which are
deened necessary to effectuate the policies of the Act.

(a) UWon request, neet and bargain col |l ectively in good
faith wth the Uhion as the certified bargai ning representative of the
enpl oyees in the certified bargaining unit concerni ng wages, hours,
working conditions and other terns of enploynent; and, if agreenent is
reached, enbody such terns in a contract.

(b) Make whol e enpl oyees in the certified bargai ning unit
for all economc |osses they have suffered as a result of Respondent's
failure to bargain wth the Uhion over said enpl oyees' terns and
condi tions of enpl oynent, such amounts to be conputed in accordance
w th Board precedent, with interest thereon to be conputed i n accordance

wth the Board's Decision and Oder in E W Mrritt Farns (1988) 14

ALRB No. 5. The nmakewhol e period shall extend fromMy 13, 1988, until
the date on whi ch Respondent conmences good faith bargaining with the

Union which results in a
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contract or a bona fide inpasse.

(c) Preserve and, upon request, nake available to the Board
and its agent, for examination, photocopying, and duplication by other
means, all records in its possession relevant and necessary to a
deternmination by the Regional Director, of the makewhol e period and the
amount due enpl oyees under the terms of this Oder.

(d) Signthe Notice to Agricultural Enpl oyees,
attached hereto, enbodying the remedies ordered and, after its translation
by a Board Agent into all appropriate |anguages, reproduce sufficient
copies in each | anguage for the purposes set forth hereunder

(e) Post copies of the attached Notice, in all appropriate
| anguages, in conspicuous places on Respondents' property for 60 days, the
periods and places of posting to be determ ned by the Regional Director
and exercise due care to replace any Notice which has been altered,
defaced, covered, or renoved.

(f) Provide a copy of the attached Notice in all
appropriate |anguages to each unit enployee hired by Respondents during
the twelve-month period followng the date of issuance of the Board's
QO der.

(g) Mil copies of the attached Notice in all appropriate
| anguages, within thirty days after the date of issuance of the Board's
Oder, to all unit enployees enpl oyed by Respondents at any time during the
period fromMy 13, 1988, to the date of the Board's Order in this

matter.
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(h) Arange for a Board agent to distribute and read the
attached Notice in all appropriate |anguages to all of Respondent's
enpl oyees in the certified bargaining unit, on conpany tine and
property, at times and places to be determned by the Regional Drector.
A representative of the enployer will be present for the readi ng.

Fol lowi ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any
questions the enpl oyees nay have concerni ng the attached Notice and/ or
their rights under the Act. The Regional Director shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all non-
hourly wage enpl oyees in order to conpensate themfor tinme lost at this
readi ng and during the question and answer peri od.

(i) Notify the Regional Drector, inwiting, wthin 30
days after the date of issuance of the Board's Oder, as to what steps
have been taken to conply with it. Uoon request of the Regi onal
D rector, Respondent shall notify himperiodically thereafter in witing
what further steps have been taken in conpliance with this order.

DATED Novenber 27, 1991

| VONNE RAMOS R CHARDSQN,  Menber

JIMN ELSEN Menber

17 ALRB No. 17



CHAI RVAN BRUCE J. JANIG AN, Concurring and Dissenting:

My col | eagues and | concur in the result expressed in the |ead opinion,
di sagreeing only as to the date on which the renedial period should
commence.

Surface bargaining has been defined as "goi ng through the
motions of negotiating without any real intent to reach agreement." (K-

Mart Corporation v. NLRB (9t h Cir. 1980) 626 F.2d 704, 706 [ 105 LRRM

2431].) "Since it would be extraordinary for a party to directly admt
to a'bad faith intention, his notive nust of necessity be ascertai ned
fromcircumstantial evidence. . .” (Continential Insurance Co. v. NLRB

(2d Cir. 1974) 495 F.2d 44, 48 [ 86 LRRM20031.) Mreover, a party's

bargai ning posture is ascertained not from" [ a] consideration of events
viewed separately [ but]. . .by a consideration of all the facts viewed

as an integrated whole." (NLRB v. Tonto Conmmunicati ons,

17 ALRB No. 17



Inc. (9th Cir. 1978) 567 F.2d 871 [97 LRRM2660].) Snilarly, in

Montebel o Rose (1979) 5 ALRB No. 64, we recognized that since surface

bargaining is a continuing pattern of illegality, rather than a series
of independent and distinct acts, the makewhole period in such cases
woul d conmmence cont enporaneously with the first occasion on which the
enpl oyer failed to bargain in good faith.

In agreenent with the Admnistrative Law Judge ( ALJ), on the
basis of the findings, analysis, and authorities set forth in his
decision, | would find that the totality of Respondent's conduct
reveal s a classic case of surface bargaining inasmuch as Respondent
failed to discharge its statutory "obligation...to participate
actively in the deliberations so as to indicate a present intention to

find a basis for agreement." (MFarland Rose, Inc. (1984) 6 ALRB No

18, quoting fromAtlias MIls (1937) 3 NNRB60 [1 LRRM60] . ) Unlike
the ALJ, however, | would find that the first conclusive indication of
bad faith bargaining occurred on January 15, 1988. Therefore | would
begin the running of the nmakewhol e period on that date.

Respondent's January non-wage proposals becane the
centerpiece of its resistance to the bargaining process and were
steadfastly adhered to for over a year wthout substantial change.

Had Respondent submitted those proposals as an opening position only,
in response to what it perceived to be highly unrealistic Union

denmands, or had Respondent followed up with
FITTEETEETrrd
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sone novenent to positions not intended to defeat agreenent, |
coul d agree the January proposal s were not inconsistent wth hard

bargai ning. However, such is not the case here.

DATED Novenber 27, 1991 BRUICE

J. JANA AN Chai rnman

17 AARB NO 17 11.



NOTI CE TO AGR CULTURAL EMPLOYEES

After investigating charges that were filed in the Visalia Regiona
Office, the General Counsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we, Meyer Tomatoes | nc.
had violated the law. After a hearing at which each side had an
opportunity to present evidence, the Board found that we did violate the
law by: (1) refusing to recognize the United Farm \WWrkers of Anerica
AFL-CI O the certified bargaining representative of our enployees.

W\ also want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all other farmworkers in California these rights:

To organi ze yoursel ves;

To form join, or help unions;

To vote in a secret ballot election to decide whether you want a

union to represent you

To bargain with your enployer about your wages and working conditions

through a union chosen by a majority of the enployees and certified

by the Board,;

5. Todact together with other workers to help and protect one another;
an

6. To decide not to do any of these things.

= Wb

Because it is true that you have these rights, we promse that:

WE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

VWE WLL NOT refuse or fail to provide the Union with all relevant
information requested during negotiations;

WVE WLL make our enployees in the bargaining unit whole for all |osses
of pay and other econom c |osses they have suffered as a result of our
failure and refusal to bargain with the Union.

VWE WLL meet and bargain in good faith with the Union as the
certified bargaining representative.

DATED: MEYER TOVATCES, | NC.
By:

(Representative) (Title)

This is an official notice of the Agricultural Labor Relations Board, an
agency of the State of California. |f you have a question concerning your
rights as farmworkers or about this Notice, you may contact any office of
the Agricultural Labor Relations Board. One office Is located at 711 North
Court Street, Suite A Visalia, California 93291. The tel ephone nunber
is(209) 627-0995.

DO NOT' REMOVE OR MJTI LATE.
17 ARB No. 17 11.



CASE SUWARY

Robert Meyer, d/b/a 17 ARB No. 17
Meyer Tonat oes Gase No. 88-(=3-M
(UFW) (17 ALRB No. 5)
BACKGROUND

In Robert Meyer ( 195)12 17 ALRB No. 5, the Agricultural Labor Rel ations
Board (ALRB or Board) found that Respondent Robert Meyer failed to tinmely
provide rel evant bargaining-related i nformation, and remanded the case for
addi tional evidence.

The remand provided that the CGeneral Counsel was to present "additiona
evidence" on the negotiators' authority and the discussion of mandatory
bargai ning subjects. The Board al so Frovided t hat Respondent shoul d have
an opportunity to introduce additional proof "in rebuttal." The Board
al so noted that the use of the term"rebuttal” was not proclusive. The
ﬁbneral Counsel stood on its earlier submssion. Neither party demanded a
earing

ALJ DEC SI ON

The ALJ found that the CGeneral Counsel and the Respondent waived hearing.
After analyzing the remand order and concluding that the Board had not found
insufficient evidence for a violation, he went on to decide the case on the
record before him Adopting and expanding on the decision subnmitted on
September 17, 1990, he found that Respondent had engaged in surface
bargaining by failing to provide adequately authorized negotiators and
maki ng unreasonabl e proposals and refusing to discuss mandatory subjects.
The ALJ recommended a nakewhol e remedy commencing in Novenber of 1987.

BOARD DECI SI ON

The Board adopted the rulings, findings and conclusions of the ALJ except
for the commencenent of nmakewhole. A majority of the Board found that My
13th, 1988, was the appropriate date due to the convergence of multiple
actions by Respondent during the period i mediately surrounding that date
whi ch established conclusively that the Respondent was not engaged in

perm ssible hard bargaining but a course of conduct which could only serve
to delay and frustrate the bargai ning process.

CONCURRENCE/ DI SSENT

Chai rman Jani gi an concurs in the result reached by the mpjority, but would
begin the remedial period in accordance with ALRB precedent which hol ds
that where, as here, a continuing pattern of bad faith bargaining has been
shown, the makewhol e period comences to run upon the first occurrence of
the illegal conduct. (Montebello Rose (1979) 5 ALRB No. 65). (n that
basis, he would



commence renedi al provi sions on January 15, 1988, the date on which
Respondent submitted non-wage proposals to which it essentially
adhered in bad faith for nore than one year.

* * *

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *

17 ALRB No. 17
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THOVAS SOBEL, Adm nistrative Law Judge:

On Septenber 17, 1990, | reconmended that the Agricultural Labor Relations
Board find that Respondent Robert Meyer d/b/a Meyer Tomatoes refused to
bargain in good faith with the United Farm Wrkers of Anerica, AFL-CO. In
addition to the standard renedies, | also recomrended the Board order
Respondent to nmake whole its enpl oyees for any loss of pay resulting from

Respondent's refusal to bargain.

Upon review of ny decision, the Board declined to issue any
order. It wote:

[V are] constrained to admt [our] frustration at the

I nadequacy of the record "devel oped" by the parties
herein. For whatever reasons, the General Counsel
Respondent and Union decided to send this case to the
ALJ on an exceedingly shallow transcript which fails, in
any way, to elucidate the circunstances of the

associ ated documentary submissions. (Footnote omtted.)
Wi le we cannot find as a matter of |law that the CGenera
Counsel has failed to put forth a prina facie case which
appears largely unrebutted, we do find that the General
Counsel's case is so thinly presented as to tip the
equitées agai nst deciding the case on so narginal a
recor d.

* * *

It is hereby ordered that this proceeding be, and it is
hereby remanded to [the ALJ] who shall take such action
as is required in light of our decision herein so that

the record is sufficient to decide the liability issues
rai sed herein. (Board Decision 17 ALRB No. 5, pp. 3, 5.)

In due course, the Executive Secretary noticed a hearing to
provide the opportunity to present whatever additional evidence the parties
had. During a tel ephone conference call on

2



July 16, 1991, in which Charging Party declined to participate, CGenera
Counsel and Respondent waived further hearing.

Since | do not believe the Board anticipated that the record
woul d be unchanged when it ordered nme to "prepare and serve a suppl enenta
decision", the question arises if there is anything for ne to do when remand
has failed to produce additional evidence. | asked the parties to brief
this procedural question.

Respondent argues that the Board's Order (1) requires me to
dism ss the surface bargaining aspect of the case, or (2) at the |east, to
reconsi der the sufficiency of the evidence to support ny previous findings
and that, given this opportunity, | should vacate ny previous Order.®

Inny initial consideration of this case, |, too, found it
"thinly presented"; nevertheless, after conscientious consideration of the
record before me, | concluded that Respondent was "merely going through the
motions" of bargaining without any intent to reach an agreenment. |
expl ai ned the reasons for my conclusion in ny previous decision.

Respondent argues that because the Board found insufficient
evi dence of surface bargaining the first time around, General Counsel's
failure to produce additional evidence necessarily neans that the record

remai ns insufficient and the

"I should note that both General Counsel and Respondent argue that
the Board erred in remanding the case for further evidence. Since | am
bound by the Board's remand, | cannot address this argunent.

-3



conplaint, insofar as it alleged surface bargaining, nust be dismssed. The
logic is inpeccable, provided the Board's Decision has to be read to nean
there was "insufficient evidence of a violation." However, since the Board
did not overturn the surface bargaining finding, it is not clear that it
concl uded there was insufficient evidence for it. Respondent treats the
Board's initial refusal to dismss the surface bargaining allegation sinply
as error without also recognizing that it has to mean something other than
that there was no evidence of surface bargaining. Like the Genera

Counsel, | cannot read the Board's Decision as requiring dismssal of the
surface bargaining violation.

It is adifferent question if | should reconsider the case, or
to followthe Board, if | shouldn't regard the case as so "thinly
presented" as not to support a renedial Order.®> Two main props supported
my previous conclusion: Respondent's refusal to offer any proposals on a
variety of mandatory subjects and the "quality" of the proposals it did
of fer, which evinced a rejection of collective bargaining. It cannot be
doubt ed that had Respondent refused to make any proposals at all, it would

clearly have refused to bargain and, it woul d appear to follow

Anthis context, | do not believe the Board s precl usion of additional
evidence on the propriety of nmakewhol e neans, as General unsel argues, that
t he nmakewhol e portion of ny OQder has been affirned. | read the Board' s
Decision on this point as sinply saying that Respondent's having failed to
nake any specific argunent on the question at the initial hearing, Respondent
wll be treated as having wai ved any further opportunity to present evidence
on the question

-4



that making proposals on only one or two subjects would |ikew se represent a
rejection of the bargaining process. |In this case, Respondent offered
proposals on a few nore subjects, but not many nore, and all its proposals
seemed to say: "W know the Union is certified, but everything else wll
remain the same.” Scarcely tal king about anything in the first place, and
refusing to give up anything when it did talk, says to nme that Respondent
treated collective bargaining as an enpty process. The sane attitude is
conveyed by the other indicia of surface bargaining described inny initia
deci si on.

| reinstate nmy initial Order.

RECOMWENDED CRDER
By authority of Labor Code section 1160.3 of the Agricultura

Labor Relations Act (Act), the Agricultural Labor Relations Board (Board)
hereby orders that Respondent Meyer Tomatoes, Inc. and its officers, agents,
successors and assigns, jointly and severally, shall
1. Cease and desist from

(a) Failing or refusing to bargain collectively in good
faith with the United Farm Wrkers of America, AFL-CIO with respect to
wages, hours, and other terns and conditions of enployment of its enployees
in the bargaining unit certified by the Board in case number 87-RC-2-VI, or
in any other manner failing or refusing to so bargain with the Union

regardi ng enpl oyees in the certified bargaining unit;



(b) Failing or refusing to provide the Union with enployee
i nformation;

(c) Inany other like or related manner
interfering with, restraining, or coercing enployees in the exercise of
their rights as guaranteed by Labor Code section 1152

2. Take the followng affirmative actions which are deened

necessary to effectuate the policies of the Act.

(a) Upon request, meet and bargain col |l ectively in good
faith with the Union as the certified bargaining representative of the
enpl oyees in the certified bargaining unit concerning wages, hours, working
conditions and other terms and conditions of enploynment; and, if agreenent is
reached, enbody such terns in a contract;

( b) Makewhol e enpl oyees in the certified
bargaining unit for all economc |osses they have suffered as a result of
Respondent's failure to bargain with the Union over said enpl oyees’ terns and
condi tions of enployment, such amounts to be conputed in accordance with Board
precedent, with interest thereon to be conputed in accordance with the Board's

Decision and Order in E W Mrritt Farns (1988) 14 ALRB No. 5. The makewhol e

period shall extend from Novenber 8, 1987, until the date on which Respondent
commences good faith bargaining with the Union which results in a contract or a
bona fide inpasse.

(c) Preserve and, upon request, nake available to the

Board and its agents, for exam nation, photocopying, and

-6



duplication by other nmeans, all records in its possession relevant and
necessary to a determnation by the Regional Director, of the make-whol e period
and the anount due enpl oyees under the terns of this Oder.

(d) Signthe Notice to Agricultural Enployees, attached
hereto, enbodying the renmedies ordered and, after its translation by a Board
agent into all appropriate |anguages, reproduce sufficient copies in each
| anguage for the purposes set forth hereunder:

(e) Post copies of the attached Notice, in all appropriate
| anguages, in conspi cuous places on Respondents' property for 60 days, the
pl aces of posting to be determned by the Regional Director, and exercise due
care to replace any Notice which has been altered, defaced, covered, or
renoved,

(f) Provide a copy of the attached MNotice in all
appropriate languages to each unit enployee hired by Respondents during the
twel ve month period following the date of issuance of the Board s O der;

(g) Mil copies of the attached Notice in all appropriate
| anguages, within thirty days after the date of issuance of the Board's Oder,
to all unit enployees enpl oyed by Respondents at any tine during the period from
Cctober 22, 1986, to the date of the Board's Oder in this matter

(h) Arrange for a Board agent to distribute and read the
attached Notice in all appropriate languages to all of Respondent's

enpl oyees in the certified bargaining unit, on

-7-



company time and property, at tines and places to be determned by the
Regional Director. A representative of the enployer will be present for the
reading. Followi ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and management, to answer
any questions the enpl oyees may have concerning the attached Notice and/or
their rights under the Act. The Regional Director shall determne a
reasonable rate of conpensation to be paid by Respondent to all non-hourly
wage enpl oyees in order to conpensate themfor tine lost at this reading and
during the question and answer period;

(i) Notify the Regional Director, in witing,
within 30 days after the date of issuance of the Board's Order, as to what
steps have been taken to conply with it. Upon request of the Regional
Director, Respondents shall notify himperiodically thereafter in witing

what further steps have been taken in conpliance with this order.

DATED: September 6, 1991
WW

THOVAS SOBEL
Adm nistrative Law Judge
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THOVAS SCBEL, Admnistrative Law Judge:
l.
| NTRODUCTI ON

This case was heard by ne in Visalia, CGilifornia on May 8,
1990. n January 25, 1988 the Wnited Farrmworkers of Anerica, AFL-
AQO(UFW , the certified representative of all of Respondent Meyer
Tormat oes agricul tural enpl oyees (except those in the Salinas
Val ley), filed an unfair |abor practice charge accusi ng Respondent
of bargaining in bad faith. GCeneral Counsel issued a conplaint on
January 31, 1990 alleging that Respondent violated Labor Code
section 1153(e) in a variety of ways, including refusing to di scuss
mandat ory subj ects; refusing to provide relevant information;
maki ng unreasonabl e proposals; failing to neet regularly (and to be
avai lable for neetings); and failing to invest its bargaining
representatives with sufficient authority to negotiate. Respondent
denies that it breached its bargaining obligation in any way.

.
FACTS

On September 29, 1975 the UFWwas certified as the exclusive
col l ective bargaining representative of Respondent's agricultural
enpl oyees in Mnterey County ( Salinas). On September 24, 1985 the
parties executed a contract, the first Article of which reads:

The Conpany does hereby recogni ze the Union as the [abor
organi zation representing all of the Conmpany's agricultural

enpl oyees (hereinafter called "workers") inthe unit set forth
in Agricultural Labor Relations



Board's certification case nunber 75-RG107-M In the event
the Agricultural Labor Rel ations Board certifies other
enpl oyees not here included wthin the certified unit, such
addi t1onal enpl oyees shall be included under the terns of this
Agreenent .
Joint 3. (Enphasis Added)

This Article was "cl ari fied" by a Suppl enental Agreenent whi ch

r eads:
In the event the ALRB nmakes a determ nation that a classification
of workers are to be included in the certified unit of the Company,
whether by clarification, amendnent to certification or
otherw se, the Conpany agrees to neet with the Union and [t 0]
negotiate wages, hours, seniority, job descriptions and fringe
benefits for such workers.

The " Sal i nas" contract was to expire on Gctober 15, 1987.

O August 20, 1987 the Board certified the UFWas col | ective
bargai ning representative of all of Respondent's other agricultural
enpl oyees (except those in the Salinas Valley) in the Sate of
California.! There was apparently no contact between the parties until
Qctober 6, 1987 when, a little nore than a week before the contract
covering the Salinas unit was to expire, WWnegotiator Hinberto Gonez
wote to Ainold Myers, Respondent's attorney, to denand that Respondent
apply the terns and conditions of the Salinas contract to the enpl oyees

inthe Msalia unit pursuant to the Recognition article.

'Because there is no evidence that the Respondent has enpl oyees outside the
Visalia area under certification, and further, because the parties so
frequently refer to the latter statewide unit as the "Visalia" unit, |
will refer toit that way as well. In doing so, | amnot naking any
finding about the scope of the unit different fromthat described by the
certification,



Meyers replied on Qctober 15, 1987:

Your request is inappropriate and therefore nmust be denied.
You are aware that California Labor Code section 1153(f)
provides that it is an unfair |abor practice for an enpl oyer to
recogni ze, bargain with, or sign a collective bargaining
agreement with any |abor organization not certifi ed.
Therefore, Meyer Tomatoes can only recogni ze a uni on and
bargain with that union where there is a certification

Here there are two certifications. One certification covers
the Salinas Valley, the other certification covers the rest
of the State. The collective bargaining agreement negoti ated
pursuant to Certification No. 75-RC 107-M covers only the
Salinas Valley. Therefore, there is not authority or right
to include any other enployees outside the certification
under the Salinas Valley agreenent.

Your request appears confused in light of the history of the
87-RC-2-VI certification. The Union petitioned for election
and certification specifically omtting the Salinas Valley by
the Union's own request. The Regional Director issued his
report adopting the UFWposition. Meyer Tomatoes obj ect ed.
Subsequent |y, the Board ruled August 20, 1987 that "the unit
will be all agricultural enployees of the enployer in the

State of California except the Salinas Val ley." Your letter
of Cctober 6, 1987 directly contradicted the UFWs own stated
posi tion.

Myers concl uded by assuring Gonez that the conpany was ready to conply
with its obligation to bargain in good faith with respect to the
"Visalia" unit whenever the Union requested it. As Mers was witing
his letter, Gonez was apparently witing himto request bargaining --
wi thout distinguishing between the two units. Mers restated
Respondent's position in his reply:

W are in receipt of your letter of Cctober 15, 1987

requesting a neeting regarding Meyer Tomatoes negotiations.

However, fromyour letter, we were unable to determ ne which

certification you intend to discuss with us, the Salinas

certification or the Visalia certification. \& have not as

yet received a request for negotiations on the Visalia

certification.

Pl ease | et us know which unit you are requesting



negotiations for and suggest dates for each of them W are
ready and available to neet with your at reasonable tines
to negotiate each of these areas separately.

When Gomez wote again to request a neeting "to
di scuss...anewcontract", he explained:

| also want to reinstate [ sic] the Union position that the
present contract for the Salinas Valley shall be applicable to
the rest of the operations of Meyer Tomatoes in the State of
California. As you are aware Article 1: Recognition states
that if other properties are certified then those properties
shal | be covered by the contract.

However, in the next neeting, | will responde (sic) to the Conpany
proposal for the Salinas Valley, and | will present a Union
proposal for the rest of the State.

He went on to propose various neeting dates.
Myers replied that it was not enough to offer separate
proposal s in one neeting:

For reasons given in my correspondence to you dated Cctober
15, 1987, it is unacceptable to attenpt to conbine two
separate certifications and negotiations. Not only are there
severe | egal problens which we outlined in the letter of
Cctober 15, 1987, but there are practical problens which wll
delay the negotiating process. As you are certainly aware,
there are differences in wages, benefits, working conditions
and general problens regarding the two areas.

* % %

Meyer Tonat oes continues to be ready and wlling to negotiate
wth you in good faith over both the Visalia and Salinas Val |l ey
certifications. V¢ do not understand why you continue to del ay
the negotiating process wth attenpts to conbi ne two separate
certifications, particularly inlight of the fact that the two
separate certifications were at the UFW's own request. V¢ feel
these tactics on your part rai se serious questions as to your
sincerity in attenpting to reach agreenent on contracts in the
Slinas Valley and to commence negotiations regardi ng the
Misalia certification.

As we have indicated before, we are prepared to



negotiate both certifications at reasonable times. |f you
wi |l communicate dates for each negotiation separately, we
will be nost happy to arrange for a mutually convenient tine
with you.

Gomez responded that it was Myers who appeared unwilling to neet
since he (Gomez) had clearly indicated (1) that the Union woul d respond
to the Conpany's Salinas proposal and ( 2) that he would offer a separate
proposal for the Visalia unit which took into account differences between
the two units; he continued to insist on a single nmeeting date to
consi der both proposals.

On November 11, Mers accused Gonez of being unreasonable in
insisting on a single meeting for both units and again suggested two
different dates. Gonez agreed to meet on one of the days suggested by
Myers in order to discuss "the two certifications with Monterey...first
and Visalia to follow. " Meyers finally consented "t o discuss both of
the certifications on the sane day, " but not at the sane time. (Jt.

13.)

The parties net on Novenber 18, 1987. Mers, Mark Hafen (an
associ ate of Myers), and Bob Mnyard represented the conpany; Gomez, the
Uni on. Gomez proposed that the terns and conditions of the "Salinas"”
contract apply to the Visalia certification with nodifications in the
following areas: (1) seniority (to accommdate area and seasona
needs); (2) holiday pay (to be 75% of daily average pay instead of daily
average pay); (3) reductions in the contribution rates for the Robert
F. Kennedy (nedical) and Juan de La Cruz (pension) plans, and also in
the conbined Martin Luther King Farmaorker Fund, and the Rene Lopez

prepai d | egal plan



rates; (4) deletion of Gower-Shipper language; (5) change from a
full-time to a part-tine union representative; and ( 6) local wage
rates bel owthe Salinas rates.?

Gonez testified that at this neeting he asked for a list of
enpl oyees' "nanes, social security nunbers, hire dates and j ob
classifications for the "purpose of conpiling a seniority | i st."
(RT:16.) H amwlified: "I explained that . . . si nce we were
proposing a seniority article, and in order for us to cone with a
tangible seniority |ist, that was the reason we needed all that
information. (TR:17.) Hewas toldto put the request in witing.
After the neeting, Hafen wote to Gonez:

It has been the usual practice that all requests for
infornmation be in witing. This avoi ds m sunderstandi ng and
confusi on and expedi tes exchange of information. It has al so
been the procedure of the union to submt its requests for
information in witing.

A though you said you had not yet fornmulated the infornation
request that you nentioned in the Novenber 18, 1987 Visalia

negotiating session, we are asking that, when you have _
formul at ed your request, you submt the infornation request in

writing.
(Jt. 15.)

Al though Hafen's letter corroborates Gomez's testinony that
the two nen discussed information at the first meeting, Hafen's
statement that Gonez had "not yet fornulated the information request"”

may mean that no specific information had
11T
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The wage proposal also purports to apply to Inperial Valley enployees, but,
as noted, the evidence indicates that Respondent has no operations in the

| mperial Valley.



been requested. On the other hand, in light of Hafen's assertion about
the Uni on's usual practice of putting its requests inwiting, the
statenent about Conez's not yet formulating the request nay refer to
nothing nore than the Union's failure to nake a witten request.
Because the letter is anbiguous, | wll not take it as contradicting
Conez's testinony that he not only orally requested the types of
enpl oyee information previously described, but that he al so expl ai ned
why he wanted them Despite Respondent’'s failure to directly contradict
Conez' s testinony about what he said at the nmeeting, a genuine dispute
over what infornation Gonez requested is generated by the parties’
subsequent correspondence. At this point, however, that dispute had not
yet energed.

The parties next net on January 15, 1988, at which tine
Respondent presented a conpl ete proposal consisting of two pages and
seven articles. Because of the brevity of the proposal, | reproduce it

(excl usi ve of wage schedules) inits entirety:?

*By way of conparison, the Union's initial proposal contai ned provisions
on; Uhion Security, Hring, Seniority, Gievance and Arbitration
Procedure, No Strike Qause, R ght of Access, D scipline and D scharge,
D scrimnation, Wrker Security, Leaves of Absence, M ntenance of

S andards, Supervisors, Health and Saf ety, Mechani zati on Managenent

R ghts, Union Label, New or Changed (perations, Hours of Wrk and
Qvertine, Reporting and Sandby Tine, Rest Periods, Vacations,
Bereavenent Pay, Holidays, Jury Duty and Wtness Pay, Travel Pay,
Records and Pay Periods, |Incone Tax Wthhol ding, Qedit Union

Wt hhol di ng, Medical Pl an, Pension Pl an, Farmworker and Prepaid Legal
A an Fund, Reporting and Deduction, Bulletin Boards, Famly Housi ng,
Subcontracting, Mdification, Location of Conpany (perations, Successor
d guse, Del i nquenci es, QLA Whion Representative, Injury on the Job,
and Durati on.



Article 1. Recognition

A. The Conpany does hereby recogni ze the Union as the
sol e | abor organization representing all of the Conpany's
agricultural enployees (hereinafter called "workers"”) in the
unit set forth in Agricultural Labor Relations Board's
certification in case number 87-RC-2-VI. The term "worker"
shal | not include office and sal es enpl oyees, security guards
and supervisory enpl oyees who have the authority to hire,
transfer, suspend, |ayoff, recall, pronote, discharge, assign,
reward or discipline other workers or the responsibility to
direct themor adjust their grievances, or effectively recomrend
such action, if in connection with the foregoing, the exercise
of such authority is not of a merely routine or clerical nature
but requires the use of independent judgnent.

Article 22 No Stri ke d ause

A, There shall be no strikes, slowdowns, boycotts,
interruptions of work by the Union, nor by the enpl oyees, nor
shall there by any | ockout by the Conpany.

Article 3: Discipline and D scharge

A.  Conpany shall have the sole right to discipline and
di scharge workers for just cause.

Article 4: Discrimnation

There shall be no discrimnation against any worker
because of race, age, creed, color, religion, sex, politica
belief, or national origin.

Article 5. Managerment Rights

The Conpany retains all rights of management incl uding,
but not limted to, the follow ng: To decide the nature of
equi pnent, machi nery, nmethods or processes used, to introduce
new equi prent, machinery, nmethods or processes, and to change or
di sconti nue existing equi pment, nachinery or processes; to
determ ne the products to be produced, or the conduct of its
busi ness; to direct and supervise all of the enployees,
including the right to assign and transfer enployees; to
determ ne when overtime shall be worked and wnether to require
overtime.

Article 6: Subcontracting

The parties understand and agree that the hazards of
agriculture are such that the Enpl oyer nay



subcontract as it deems necessary in its sole judgnent.

Article 7: G ower-Shipper Contracts

It is recognized by Company and Union that various types of
|l egal entities are used by growers and shippers in the
agricultural industry, including partnership, joint venture, and
other |egal contractual arrangements, in the grow ng, packing,
harvesting and selling of agricultural crops. Neither the Conpany
nor the Union shall prevent the Conpany fromentering into these
| egal arrangenments by any of the provisions of this A%reenent. )

Jt. 17.

So far as econom cs were concerned, Respondent offered no fringe benefits
at all, and not only were its proposed wages generally |ower than those
proposed by the Uni on, Conpare Jt. 14 with Joint 17, but also, in at
| east two of three job categories used by Respondent, its proposed first

year wages were |ower than the wages it was paying.’

“It is difficult to make across-the-board conparisons between the Union's
and Respondent's proposal s and between Respondent's proposed wages and
prevailing wages because the same job classifications are not consistently
used by the parties. The difficulty in conparing Respondent's with the

Uni on's wage proposals arises because the Uni on's wage proposal contains
"Ranch QOperations" and "Machine Harvest" categories which are not

contai ned in Respondent's proposals. The difficulty in conparing
Respondent's prevailing wages with its proposed wages arises from
Respondent's 1 ndentifying only three "wage" levels inits response to the
Uni on's request for information about "current” wages ("bucket piece
rate," "transplanters" and "truck and tractor drivers", see Jt. 20, )

and Respondent's utilizing six different "j ob" classifications inits
initial proposal. To the extent that conparisons can be made between
Respondent's proposed and prevailing rates, it appears that Respondent's
initial piece-rate wage was |ower than its prevailing piece rate ($. 35
conpared to $.37); its initial water sanitarian rate was |ower than its
prevailing rate ($5. 20 conpared to $5. 35) and its proposed transplant rate
was higher than its prevailing rate ($5.20 conpared to $4.70.)

-10-



There was no further communication between the parties until
February 22, 1988, when the Uhion requested the fol l ow ng i nfornati on:

1. Seniority list contai ning nanes, addresses, Social Security
nunber and j ob cl assification;

2. \ges by classification (1987) A
Piece Rate B. Hourly

3. Names and addresses of Labor Contractors invol ved
during the pre-harvest [ and] harvest for 1986-87.

4. Copies of contracts between Meyer Tonmatoes and Labor
Contractors including comm ssion paid by Meyer Tomatoes to
Labor Contractors.

5. Number of acres Planted-Harvested in 1987.
A, Spring season
B. Fall season

6. Nunmber of buckets harvested per acre for the above
seasons.

7. Overtine pay (i f any)

8. Holiday and Vacation Pay (i f any)

9. Undel eted copies of G ower-Producer contracts between

Meyer Tomat oes and the G owers.
10.  Number of acres to be planted for the 198-8 season
A.  Spring season
B. Fall season
Haf en responded on March 22, 1988. Saying nothing at all about
grower - shi pper contracts, he told Gomez that Respondent provided no
overtine, holiday and vacation pay; that it planted about 1700 acres in
both spring and fall 1987; that it intended to plant about 1600 acres in
1988; that it had no witten contracts with labor contractors and that it
paid thema straight $47.00 per ton. He further provided Respondent's
piece rates for pickers and hourly rates for truckers and transplanters.

Wth respect, to the request for a "seniority list containing" the names,

addresses, Social Security nunbers and job classifications of enployees,

he sinply told Gonez that Respondent kept no seniority list. He did

-11-



not represent that Respondent kept none of the kinds of informtion
requested and, in fact, Board agent Ed Perez testified that, within 24
hours of the filing of the Petition for Certification, Respondent had
provided a list of enployees which contained addresses and Socia
Security numbers. It is clear, then, that at |east with respect to
t he enpl oyees enployed during the pre-petition period, Respondent had,
or could easily obtain, the addresses and Social Security numbers of
its enpl oyees.

There was no further contact between the parties until Apri
26 when Gomez sent another information request for:

1. The number of acres planted in the Inperial Valley in
1988;

2. The nunber of acres in the Arvin-Lanont area (Kern) inin
1988;

3. Seniority list including nanes, addresses and socia
security (numbers) of workers in both areas; _

4. Seniority list including names, addresses and soci al

security nunbers of workers in both Inmperial and Lanont-

Arvin.

Seniority List for Kettleman Aty-Hiuron area by nane and

cl assification, _

6. Wges paid to |abor contractor crews for planting and
harvesting in Inperial and Arvin-Lamont, and Kettlenan City,
Huron area including the price per bucket and any comm ssions
for tonnage, hours or acreage.

o

Hafen repli ed, saying that the conpany was review ng the
reguests and would " [ be] responding to themwthin a reasonabl e peri od
of time." Afewdays later, the parties agreed to neet on May 10 to
di scuss the Salinas certification, and again on May 13 to discuss the
Visalia certification.

Wen the parties net, Hafen and Scott Wharton were

representing the Conpany; Mers was not present. Before relating
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what happened at this neeting and, at the risk of interrupting the
narrative, | wll describe the evidence concerning the authority of
Respondent's negotiators. | take the matter up at this point because the
testimony which relates to the "authority" issue primarily focuses on the
rel ation between Wharton and Hafen, and it is at this neeting that Wharton
first appears. | wish to enphasize that General Counsel presented no

evi dence about anything Warton or Hafen said or did during any particular
meeting, including the May 13th meeting itself; rather, as will be clear
fromwhat follows, Gomez simply characterized the role played by the two
men general ly.

According to Gomez, Wharton would not participate in
negotiations so that whenever Gomez asked him something, Wharton woul d
refer himto Hafen. \Wharton, however, testified that he did answer
questions if they were "operationally oriented"; to the extent he "felt
[the question touched upon] a legal issue,. . . [he] would ask for Mark
Hafen." (RT:28.) \Warton went on to describe his authority this way:
"There were certain things [ Meyer's owner, Bob Myer, and I] would talk
about prior to each [meeting] and | was given latitude [to negotiate]
withinwithin the realns that we were talking about..." (RT:25.)

After each neeting, he sat down again with Meyer to obtain authority with
respect to what had just been discussed. This description of his
authority is consistent with what he told Gomez for Gomez testified that
Hafen said he could only discuss "previous" proposals, and that he could

not "discuss any new proposal s" Gomez mght present. (RT: 14.)
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To concl ude the subject of negotiating practices, | wll add
that, according to Gomez, Respondent's negotiators (1) Typically arrived
late for nmeetings, ( 2) that the |ongest session was two hours | ong, ( 3)
that some were only one hour long, ( 4) and that one session, cut short by
VWharton's having to | eave, was only 15 minutes long. Warton did not
testify about the length of nmeetings generally, but he did confirmthat
there was one short meeting, perhaps 20 mnutes | ong, and that he advised
the Union before the nmeeting began that he woul d have to | eave early.
(RT: 27.)

To return to the May 13th meeting: Gomez resubmitted the
Uni on' s Novenber 1987 proposal with nodifications, such as a further
reduction in the pension plan contribution rate; unconditional provision
for prepaid legal services (the Salinas contract provided for such a plan
only if a certain nunber of other enployers also agreed toit) ;
elimnation of any union representative, and nodification of some wage
demands.® The Conpany of f ered nothing new.

About a week after the neeting, Hafen wote Gomez essentially

chiding himfor having requested further information.

*Seci fically, the Lhion went down on the first and second year picker
rates, and the second year nachine operator and trailer puller rates,
Gonpare Jt. 25 wth Jt. 14 (I amignoring the handwitten figures on Jt.
14, which | suspect are conpany rates, since the handwitten rates are
inconsistent wth the Union's later proposals, but consistent wth the

conpany' s proposal s.)
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The Visalia Certification was issued on August 20, 1987. The
Union's first request for negotiations was in a letter dated
Qctober 15, 1987. The Wnion did not reqyest any infornation until
February 22, 1988, which was a request for extensive information
inaletter dated March 22, 1988. A copy of our response is
attached hereto.

Inaletter dated April 16, 1988, you expanded your
information requests. W fail to understand why these requests
were not made at the same tine as the first requests. W are
not aware of any devel opments that have occurred since your
initial request which would explain your need to make the
requests on April 16, instead of at the time of your initia
request. W are sure you understand conpiling responses to
information is tinme consumng. W do not disagree wth your
right to obtain relevant information for bargaining purposes;
however, we request you make conplete requests as early in the
negotiations as reasonably possible. Naturally, should new
devel opnents occur which require additional information, we can
understand the need for additional requests. Myer Tomato will
provide rel evant responses to your requests within a reasonable
time.

Wien the parties met again on May 27, Hafen
hand- del i vered the Conpany's witten response to the information request
in which he told Gomez the conpany was not farming any Inperial or Kern
County acreage in 1988, and that it had no additional information to
provi de concerning |abor contractor fees. Wth respect to the enpl oyee
information requested by Gonez, he wote
In regard to request nunber five which is a request for a _
seniority list, we told youin our earlier response to your first
information request dated March 22, 1988 and at the |ast
negotiation session that Meyer Tonato does not maintain any
seniority list for enployees in the San Joaquin Valley since Myer
Tomat o uses |abor contractors. However, you did clarify your
request and ask for a list of enployees by nane and cl assification.
Attached you will find a list of nanes of enpl oyees who have been
enpl oyed by the | abor contractor during the season at various
tinmes as per your request.
The parties stipulated that Hafen submtted a 34-page al phabetized |ist of

the names and coded job classifications of 1860 enpl oyees
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enpl oyed through | abor contractor R os FarmLabor Service. Gonmez
contended that the |ist was not responsive to the Union's request in
that it only |isted enpl oyees supplied by one | abor contractor, when
Respondent used two, and even as to these enpl oyees, the list was

i nconpl ete because it did not have addresses, social security nunbers

and hire dat es.

At the neeting, the Conpany re-presented its January proposal
along wth a witten explanati on about why it woul d not extend the
Monterey contract to the San Joaqui n Val | ey:

Meyer Tonmato, in the Salinas Val |l ey, has an established contract
that has been negotiated over a long period of tine in which
there has (sic) been various benefits and wages negoti at ed.
Many of these wages and benefits have been negotiated in |ight
of the fact that Meyer Tomato has been able to stay conpetitive
wth other tomato growers in the Salinas Valley. As you know
recently, for various reasons, including the cost of |abor,
growers have decided to harvest their own fruit. This stens
fromthe fact that the growers can harvest the tonatoes at a
substantial savings per acre.

If this contract were applied to the Visalia area or to the
rest of the Sate of California, it would i nmmedi ately put
Meyer Tomato in a non-conpetitive position. This would not
be beneficial for the Lhion nor woul d there be any benefit to
Meyer Tomato. Meyer Tomato believes it is offering a
package that is conpetitive wth the prevailing wages of
tomat o harvesting in San Joaquin Valley. Therefore, we

rej ect you proposal in proposing the terns and conditions of
the current agreenent to the Visalia Gertification.

In his testinony, Wharton enphasi zed that because Respondent
did not have an office or admnistrative personnel in Visalia, it

depended on | abor contractors, even relying on themto supply the
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buckets for harvesting. (RT:25-6; 29-30. )® Respondent also
specifically rejected the Union's proposal on seniority:

W woul d also like to address what you have proposed as a
modification to Article 4; Seniority. You have proposed that
there be area and season seniority for the fall and sunmer. Meyer
Tomat 0 does not maintain any seniority list for enployees. Meyer
Tomat 0 uses | abor contractors that do not use a senioritK list to
cal | enployees back to work. The labor contractor does have an
enpl oyee list in[si ci whi ch the | abor contractor may or may not
use in obtaining a work force. Many of the enpl oyees work again
for the |abor contractor. However, it is not based on seniority,
but nerely because the enpl oyees are available for work.
Therefore, we cannot accept your proposal in relation to
seniority.

Finally, the Conpany nodified its wage proposal, going up in
most categories, Conpare No. 17 with Jt. 29. A though there is no

testinony about what the parties discussed, a subsequent letter from Hafen

to GConez indicates that the parties tal ked about the requests for
information. He wote:

At the May 27th negotiating session, you again expanded your
requests fromthe requests mentioned in your April 26, 1988
|etter. For exanple, we provided you with a copy of the expired

| ease agreenent of the Meyer Home Ranch. Your rationale for the
COﬁ% of this lease is that you wanted to be able to show the
menmpers of the Union that in fact the |ease had expired. As a
courtesy to you, we did not demand that your rationale for that
information request be in writing, but 1nstead provided you that
information based on your oral requests. W provided you with page
1, which established the parties; page 2, which showed the Term of
the Agreement, and the signature page of the lease. You have now
expanded your request to include the entire | ease agreement wth

®Respondent di d have field supervisors in Misalia and supplied what ever

equi pnent was used in transplanting. Fromthe absence of any reference to

the contractor's providing the various sorts of trucks and trailers

identified in the wage proposal s, | conclude that Respondent provided these.
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Meyer Tomato. W do not understand the rationale for you
requesting the entire | ease agreenment when we have provided
you with the relevant information in the | ease agreenent to
satisfy your information request. Therefore, we are asking
that you provide us with a witten rationale as to why you
need the entire | ease agreement of the Meyer Tomato Home Ranch
Al so, you asked us at the last negotiating session, for the
anount of acres that each grower grows for Meyer Tomato. W
do not see the relevance for this request in light of the fact
that we have provided you with a total anount of acres that
Meyer Tomato plans on harvesting for the 1988 season.
Therefore, we are asking that you provide us with a witten
rational e of why you need the anount of acres that each
rancher plans on growing for Meyer Tomato
Haf en concl uded by charging Gomez with bad faith by the latter's
preci pitous rejection of the Conpany's proposal: "W do not believe
that you have nmade a good faith attenpt to review our proposa
and. .. w hope you will reconsider our proposal and respondtoi t ... ."
(Jt. 30.)

On June 10, Conez proposed meeting on various dates. Hafen
responded that Gonez's suggested dates were not suitable. \Wen the
dat es Hafen proposed proved unacceptable to Gonez, Gomez promised to
provi de other dates. Wen he failed to do so, Hafen suggested neeting
on July 15, 1988. Comez suggested July 28th or 29th.

Wien the parties met, the Union proposed a | ower pension
plan contribution rate, came down a cent in nost of the hand harvest
classifications, but stood firmon wanting the Monterey agreement as
previously nodified. On August 16, the parties met again and

Respondent re-presented nost of its original proposal

-18-



except that it nmodified some its hand harvest rates (going up $.002 in
the first and second year picker wages, and up $.25 in the first year
checker, trailer puller, and "first five" dunper rates.) The conpany

al so proposed a Safety article in which it agreed to follow applicable
federal and state safety regulations. Again no details of their discussions
were provided.

The parties nmet again on Septenber 13, 1988. The Union reduced
the nunber of paid holidays it was seeking, deleted the travel pay
provision, and purportedly made changes in the prepaid medical plan
proposal which | cannot describe because the changes are not attached to
the exhibit containing the proposal. It also canme down on wages in a
number of j ob categori es.

Oh ctober 11, Wharton notified the Union of the
conpany's intention to introduce machines on an experinmental basis within
a few days. Wiarton purported to be notifying Gomez of the introduction
of machines nerely "as a courtesy" and offered to bargain over any
possi ble raise in wages for the machine crew, but not over the decision to
i ntroduce the machines, even though he conceded that sone jobs would
probably be | ost: "Because of the nature of this machine, we expect a
reduction or elimnation of the need for dunpers and possibly checkers.
However, we expect there may be an increase in the total crew. Should you
wi sh to negotiate the wages for these classifications, we are naturally
prepared to nmeet with you for this purpose.” (Jt. 43.)

On Qctober 13, the day the machines were to be

introduced, Comez wote to request "effects" bargaining in
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connection with which he requested information about ( 1) the nunber of
machines to be introduced, ( 2) the nunber of workers required by each
machine, ( 3) the locations they would be used; (4) the nunber of crews
to continue on piece rate; and ( 5) the names of conpanies used by Meyer
to set the standard for the machine rates. He again requested "the
Visalia Certification Seniority List" including nanes, social security
number, addresses and classifications of each enployee and, for the
first time inwiting, he also requested hire dates. (Jt. 45.)

On Cctober 21, Gonez proposed nmeeting in the |ast week of
October. The sane day Hafen responded to the information requests. He
again contended that there was no Visalia seniority |ist because Meyer
hires only through |abor contractors, and rem nded Gomez that Respondent
had previously supplied the nanes and classifications of the enployees
it used pursuant to the Union's My 27 oral clarification of its
request. He said nothing about dates of hire. Finally, he answered
Conez' s questions about the nunber of machines, the nunber of workers
per machine, the location of the machi nes, and how the rates had been
set.

The parties next net on Novenber 2. The Conpany nodified its
No- Strike article to incorporate the Union's proposed |anguage; adopted
the Union's provision on access for the purpose of admnistering the
agreenent; proposed the right to unilaterally change operations or
classifications subject only to the requirenment that it notify the

Uni on; added Modification and
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Duration articles simlar to those proposed by the Union; and (1)
increased the transplanting rates for the first year of the contract,
(2) the picking rates for the first two years of the contract, and ( 3)
most of the other hand-harvest rates.

The parties met again on November 7th at which tine Gomez
submtted a conpl ete proposal which nodified the Uni on's proposal in a
nunber of ways: wages were increased in all classifications; the hiring
hal | was abandoned in favor of a "centralized hiring facility operated by
the conpany"; the mechanization article, which had previously provided
that the conpany coul d use harvesting machines so | ong as workers
possessing certain seniority would not be displaced, now provided that the
conpany coul d introduce machinery provided only that it gave notice and
bargai ned over effects; the nunber of hours necessary to qualify for
overtime and for vacation was increased for some workers; the nunber of
pai d hol i days was reduced; the prepaid | egal services plan was
el imnated; the contribution rate for the pension plan was changed;
empl oyer delinquencies were deleted as exceptions to the No-Strike pledge;
and injury-on-the-job liability was reduced.

On Novenber 8, Hafen wote to Gomez asserting that his
request for the names, social security number and dates of hire was
designed to stall negotiations:

The Visalia Certification was issued on August 20, 1987. The Union
did not nmake a request to bargain. Meyer Tonatoes offered on
Cctober 15, 1987 to meet with the Union to negotiate. The

parties net and began negotiations on Novenber 18, 1987. The
Union did not request any information until February 22, 1988, at
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which time the Union requested extensive information
concerning Meyer Tonatoes operations. The enpl oyer provided
you conplete relevant information in a letter dated March 22,
1988.

In the March 22, 1988 |etter, we again informed you as we had for
several months that Meyer Tomatoes naintained no seniority list for
enpl oyees in the Visalia area. In a letter dated April 26, 1988,
you a?ain asked for a seniority list of workers for the Visalia
Certitication. After further explanation to you, you revised your
request and asked for an enployee list of the Visalia area including
the name and classifications of enployees hired by [abor contractors
inthe Visalia area. The enployer provided you this information on
May 27, 1988 at the Visalia negotiating session. It was our
understandi ng that we had provided you with all the infornmation that
you had requested.

On Novenber 2, 1988, six nonths after the Enployer provided you
conplete information and 15 nonths after the Certification was

I ssued, you have expanded your request and asked for additiona

i nformation concerning the enployee |ist. Your reason was SO you
"could put together a proposal on seniority.” W fail to
understand your waiting 15 months after the Certification and 12
months after you were informed there was no seniority systemto
request information to make a proposal. Although the Enployer
will conply with your request to the extent feasible, you should
understand that conpiling this information is a |lengthy process.
Vi believe that this request at this late date and your tailure
to develop a seniority proposal after one year's negotiations, if
that is your intent, is a dilatory tactic on your part to stal
the negotiating process. Meyer Tomatoes will provide the

rel evant response to you within a reasonable time.

CGonez replied on Novenber 10, explaining that the Union had al ways
wanted the requested information in order to put together a seniority article
or recall list. He nmaintained that the request was not new because he had
repeatedly requested "such list" on Novenber 18, February 22, and April 26.

Finally, he disputed Hafen's accusation that the Union was merely stalling:
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Your assunption that the Union is using the request for
information as a dilatory tactic is also incorrect. As you are
anare there is no way for the Union to put together a seniority
proposal and recall list if we don't have the information that we
have been requesting since Novenber 18, 1987, and that up to this
day the Conmpany has refused to provide.

Hafen replied:

1. W have told you repeatedly fromthe beginning of the
negotiati ons, Meyer Tomatoes does not have a seniority list for
the Visalia Certification since Meyer Tonatoes uses | abor
contractors to supply labor. In both your February 22 and your
April 26, 1988 letters, you requested a seniority list for the
Visalia area. After the April 26th letter and after further
expl anation to you, you changed your request and requested an
enpl oyee | ist, listi n% the enpl oyees by name and cl assification.
V¢ provided you with this information at the May 27, 1988
negotiating session. The information that you are now requesting
is an enpl oyee list including the enpl oyees nanmes, dates of

hi re, addresses, social security nunber, and the season the
enpl oyee worked. This is a request for information in addition to
what Meyer Tomatoes has al ready provided you.

* * %

Initially, you stated to us that your rationale for needing the
enpl oyee 1ist was because you needed to know the nunber of

enpl oyees working for Meyer Tonatoes in the Visalia area in order
to determne the nunber of enployees to ratify the contract once
it is agreed upon. You have now changed your rationale and told
us that the reason for wanting the newinfornation is to develop a
seniority list for the enpl oyees of the area. W& can only assune
fromthe delay in asking for the infornation, as well as the
change in rationale, that your actions are a tactic to further
stall the negotiating process. However, as we have explained to
you, Meyer Tonatoes wi |l respond to your request as soon as it is
reasonabl y possible to assenbl e rel evant information.

At the next neeting hel d on Novenber 23, 1988, the Conpany
re-proposed its Novenber 2nd proposal. Several weeks | ater, Hafen

suggested neeting in January. By the time the
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parties net, Ben Maddock had repl aced Gonez and Respondent had nodi fi ed
its previous proposal to include provisions for a grievance procedure,
for rest periods, and, finally, bulletin boards for union business.
The proposed grievance procedure provided that the decision of the
Gonpany on all grievances would be final. Athough this was to be the
parties' last neeting, it was not the |last act covered by the record: in
May 1989, Respondent forwarded to the Whion enpl oyee |ists fromtwo
| abor contractors, R os Farm Labor Services and Mral es Qustom
Harvesting. The parties stipulated that the |list of R os-supplied
enpl oyees contai ned job classifications, hire dates, and sone soci al
security nunbers but no addresses. The list of Mral es-supplied
enpl oyees contai ned Social Security nunbers and cl assifications.
I
ANALYSI S

Based upon the foregoing facts, General CGounsel contends that
Respondent was engaged in surface bargaining, that it was "nerely goi ng
through the required notions" wthout any intention of entering into a
col l ective bargaining agreenent. For its part, Respondent contends
that it engaged in hard bargaining and that what separated the parties
was the irreconcilability of, on the one hand, the Union's intention to
apply the "Sal i nas" agreenent to the Visalia unit and, and on the ot her
hand, Respondent’'s intention to negotiate an agreenent responsive to

| ocal
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conditions. The difficulty in this case is that of determning
Respondent's state of mnd solely fromits conduct. To acconplish
t his, General Counsel focuses on certain elenments of Respondent's
conduct which are said to be inconsistent with that obligation to nake
a serious effort "to resolve differences and to reach a comon ground”
with the Union which is the hallmark of good-faith bargaining. NRBv.
Insurance Agents Int'l Union (1960) 368 U. S. 477, 485.

1

The first element isolated by General Counsel is Respondent's
refusal to include the Visalia enployees under the terms of the existing
col l ective bargaining agreenent. The basis for General Counsel's
contention in this regard is the NLRB' s so-called "after-acquired
stores" doctrine, under which the parties to a collective bargaining
agreenent can agree to extend its terns and conditions to additiona
enpl oyees. If this doctrine is applicable precedent under the ALRA
there is no question that Respondent was guilty of a per se refusal to
bargai n since Respondent nakes a virtue of its opposition to the
Union's effort to apply the Salinas contract to the Visalia unit.
However, before considering the question of the applicability of "after
acquired stores" doctrine, | nust initially determ ne whether the
clause is an after acquired stores clause.

A typical "after-acquired stores" clause requires a

contracting enployer (1) to recognized a |abor union as the
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representative of its enployees in alater acquired unit and ( 2) to
apply the parties' collective bargai ning agreenent to such
"additional" enployees. Sncel cannot read the Recognition Arti cl e,
as clarified by the Suppl enental Agreenent as requiring either of those
events, | cannot take it as an "after-acquired stores" clause. |ndeed,
the Suppl enental Agreenment nakes it clear that the enployer is only
obligated to negotiate with the uni on whenever the Board adds enpl oyees
tothe unit; thus, it requires nothing that is not required by the
certificationitself. Evenif the Recognition Article be considered in
"after-acquired stores" clause, | have reservations about the validity

of such a clause under the circunstances of this case, although not for

the reasons advanced by Respondent. 1In order to explain these
reservations, however, | nust go into greater detail concerning the
nature and history of such clauses under the NLNRA | have al ready

stated that such clauses require an enployer to apply its contract wth
a signatory union to enpl oyees in a presunptively appropriate separate
unit. The difference between bargai ning obligations arising under such
cl auses, and bargai ning obligations arising under Board procedures, such
as anendnent of certification or accretion doctrine, is that the
obligation which arises pursuant to an "after-acquired stores"” clause is
considered a creature of contract. Indeed, it was this feature which
caused the national Board to reject such clauses on them grounds that

extensi on of a collective bargai ning agreenent to cover enpl oyees
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who may constitute an appropriate unit by thensel ves viol ated those
enpl oyees' right to choose their own collective bargaining representative.

Mel bet Jewelry (1968) 180 NLRB 108.

Al t hough the Board was to relax its rule to the extent of
uphol ding "additional stores" clauses when it was satisfied that the
affected enpl oyees were not denied their right to have a say in the
selection of their bargaining representative, See Frazier's Mrket

(1972) 197 NLRB 1156, Wite Front Stores (1971) 192 NLRB 240, it

continued to hold themillegal where they subjected the nenbers of a

"presunptively appropriate [ separate] unit to a collective bargaining
agreement, "
(1974) 208 NLRB 928 rev' d and rem d sub nom Retail Qerks Intern'l.

Ass' n. Loc. No. 455 v. NLRB (DC Cir. 1975) 510 F. 2d 802. Upon being

absent any proof of mmjority support. The Kroger Co.

rebuffed by the Court of Appeals, the Board reconsidered the rationale of
its Kroger rule and, declared "additional stores" clauses valid where a
union could prove that it had majority support:

The facts are not in dispute. Respondent has separate

col I ective-bargaining agreements wth Retail Cerks Local 455 and
Meat Cutters Local 408. |In each of these collective-bargaining
agreenents, Respondent has agreed to recognize the Union as the
excl usive bargalning representative of enployees in designated
classifications at all stores operated by Respondent's Houston
Division in the State of Texas.

* * *

The instant controversy had its beginning in March 1972, when
Kroger Co. decided, for admnistrative purposes, to shift its
stores at Nacogdoches and Lufkin, Texas, fromits Dallas to its
Houston Division. The Unions took the position that they were
entitled to recognition as the bargaining representatives of

t hese enpl oyees under the terns of their collective-bargaining
agreements with
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Respondent .

It is undisputed that, at the time the recognition requests
were made, the Unions possessed valid card majorities among
t he enpl oyees sought.

\\& begin our reconsideration of this case by stating again our
acknow edgment, recogni zed by the court, that the principles of
accretion do not resolve the issue presented in this case,

i nasmuch as the stores in question have a sufficient separate
exi stence to constitute separate aepropriate units. W also
acknow edge that the Board has held that "additional store
clauses" are valid in situations where the Board is satisfied
that the enployees affected are not denied their right to have
a say in the selection of their bargaining representative.

* * *

Interpreting these clauses to nean that an enployer can
voluntarily recognize a union or demand an el ection renders
themtotal [y meaningless and w thout effect, for unions need no
contract authorization to establish their representation status
in a Board conducted el ection. However, these clauses can be
read to require recognition upon proof of majority status by a
union. As stated above, there is no need to hold these clauses
totally invalid sinply because they do not contain an explicit
condition that unions nmust represent a majority of the

enpl oyees in a new store, inasmuch as the Board will inpose
such a condition as a matter of law. It is evident that under
the circunstances present in this case, the Unions have |ived
up to the requirements inposed by the Board and therefore the
agreements between them and the Enpl oyer shoul d be enforced.

* * *

The court exam ned these clauses in the context of this case
and found that they constituted a waiver by Kroger of its right
to demand an election in these circunstances. Upon

reconsi deration we now adopt this view as the only reasonable
interpretation which save these clauses from nmeani ngl essness or
frominpinging on functions reserved solely to the Board.

* * *

As we have interpreted themthese clauses are
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contractual commitments by the Enployer to forgo its right to
resort to the use of the Board's election process in deternining
the Unions' representation status in these new stores. To permt
the Enployer to claimthe very right which it has forgone, perhaps
inreturn for concessions in other area, would violated the basic
national labor policy requiring the Board to respect the integrity
of collective-bargaining agreements. Since the Unions' najority
s conceded by all concerned, there is no countervailing
consi derations of policy not to give effect to these agreenents.
The fact that the literal |anguage of the agreements thensel ves
can be read as goi ng beyond what the Board would permt, in
determ ning by contract that an accretion had occurred when in
fact the contract cannot resolve this issue, provides little
reason for invalidating the entire agreenent when i t, plus the
conduct of the Unions, can reasonably be read as we have read it.
The Board has held that an enployer may agree in advance of a card
count to recognize a union on the basis of a card majority, and
we can perceive of no reason why it may not contract with the union
to do so in advance of the tine the union has comenced
or gani zat i on.

Houston Div of the Kroger Co. (1975) 219 NLRB 388

Since Kroger Co., the Board has recognized the validity of
"addi tional store clauses" and has required enployer-signatories to
contracts containing themto recognize the union as the representative of
the "additional" enployees and to apply the ternms of collective
bar gai ni ng agreenents to such enpl oyees, provided only that the union
present the Board with card evidence that it has majority support, see,

e. g., Joseph Magnin Conpany, Inc. 294 NLRB No. 13. And an enployer's

failure to recognize a
11T
NNy
NNy
111
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uni on under such circunmstances is a per se refusal to bargain.’

As | have noted, Respondent resisted applying the Salinas
contract to the Visalia enployees on the grounds that Labor Code section
1153(f), which provides that it is an unfair labor practice for an
enpl oyer to bargain with an uncertified uni on, prevented application of
the agreement. | reject this argument. In the first place, such a result
is not literally required by our statute since the clause in question was
the product of bargaining with a certified union. Indeed, to treat
1153(f) as a bar to application of "after-acquired stores" doctrine
woul d be to place a substantial gloss on the |anguage of the section so
that it would not only prohibit bargaining with an uncertified uni on, but
woul d al so restrict the scope of bargaining between an enployer and a
certified union. By analogy to the reasoning of both the court of appeals
and the national Board in the Kroger case, it
1HHrrrrr

[IHErrrr

‘General Counsel does not argue that Respondent's refusal to apply the
Salinas agreement is a per se refusal to bargain, but only that
"Respondent's failure to properly evaluate the validity of the
clause...manifests lack of proper diligence...." Post-Hearing Brief pp.
31-32. | amnot exactly sure what she means by this since Respondent did
argue that Section 1153( f ) prohibited application of the Salinas contract
to the Visalia unit. Thus, to the extent General Counsel's argument
about Respondent's failure to "evaluate the validity of the clause" means
anyt hing other than Respondent was wong about the applicability of
"after-acquired stores" doctrine under the ALRA, | reject her argunent.
Respondent has either committed a per se refusal to bargain or it has not,
and if it has not, | will not treat its position on the question of the
applicability of the Salinas contract as evidence of bad faith.



woul d not distort the neaning of Section 1153( f ) to treat an after-
acquired stores clause in a collective bargaining agreement between an
empl oyer and a certified union as valid only upon the later certification
of the union as collective bargaining representative of the enployees in
anot her presunptively appropriate unit.

If the 1153( f ) argument became irrel evant once the Union was
certified as representative of the Visalia unit, another statutory
difficulty does present itself for by conducting separate elections, the
Regional Director determned that the Visalia unit and the Salinas unit
ought to be separate. If the effect of an after-acquired store clause is
creation of single unit out of the existing unit and the after-acquired
unit, then it follows that such a clause can be honored under the ALRA
only if a statewide unit be appropriate. In fact, a typical "after-
acquired stores" clause under the NLRA is treated as "fol di ng" new
enpl oyees into an already existing unit. Thus, the clause in A pha-Beta
Conpany (1989) 294 NLRB No. 13 reads:

[the Union is the exclusive collective bargaining
representative for] an appropriate unit consisting of al
enmpl oyees working in the Enployer's retail food stores.. . .

and

the clause in Wods Chapel United Super (1988) 289 NLRB No. 20 reads:

The Empl oyer hereby recogni zes the Union as the exclusive
col l ective bargaining agent with respect to rates of pay,
hours, and all other terms and conditions of enploynent for
the appropriate bargaining unit established and described as
follows: Al enployees enployed by the Enpl oyer working in
t he Empl oyer's
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present and future retail establishments....

This "fol ding-in" means that such clauses can be valid under
our Act only where a "unit conposed of the enployees of an enpl oyer's
store covered by the collective bargaining agreement and the new store
empl oyees [ i s] appropriate for the purpose of collective
bargaining...." 289 NNRB No. 20, ALJD p. 34. (Enphasis added) And
where a unit created by such an agreement does not coincide with Board
unit policy, the agreenent is unenforceable. See Houston Division of

the Kroger Co., (1975) 219 NRB 388, fn. 6.

In this case, there is no evidence fromwhich to
conclude, contrary to the Regional Director's unit determnation, that a
single statewide unit, is appropriate.® Therefore, whatever validity
an "after-acquired store clause" mght have in a case in which the unit
question could be resolved in favor of a statewide unit, | cannot treat
the clause in this case as folding the Visalia enployees into a unit in
a different geographic area. Accordingly, Respondent committed no
unfair |abor practice in rejecting the Union's denmand.

2.
The next el enent of conduct which General Gounsel points to as

i ndi cati ve of Respondent's bad faith are its proposals, and

Wi le single units are "presunptively" appropriate under our Act,
Prohoroff Poultry Farnms (1983) 9 ALRB No. 6, | believe the Regional
Director's contrary determnation in this case dissipates the initial
force of the presunption.
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CGeneral Counsel make two separate argunments in connection with these:
(1) that they are predictably unacceptable and ( 2) that, in making them
Respondent refused to di scuss mandatory subjects. Before discussing the
nature of Respondent's proposals, let ne briefly discuss the authority for
my even considering the content of proposals in assessing bad faith.

Labor Code section 1155.2 expressly declares that the obligation
to bargain in good faith "does not conpel [an enployer] to agree to a
proposal or require the making of a concession.” Athough it mght be
t hought that this |anguage prevents the Board fromtaking into account the
reasonabl eness of a party's proposals, in fact it does not. To the
contrary, it is enphasized that "if the board is not to be blinded by
enpty talk and by mere surface notions of collective bargaining, it nust
take sone cogni zance of the reasonabl eness of the positions taken by the
enpl oyer in the course of negotiations" NLRB v. Reed & Prince Mg. Co.
(1st Cir. 1953) 205 F.2d 131, 134. And thisis "especially [the case

when] the parties are sophisticated [since] the only indicia of bad faith
may be the proposals advanced and adheredt o. ... " NRBv. Wight Mtors
Inc. (7th Cir. 1979) 603 F.2d 604, 609. That this is the position of
the NLRBis clear fromits decision in Reichhold Chemcal (1988) 288 NLRB
No. 8:

The Board's original decision in this case found that the
judge inproperly based his finding of unlaw ul surface

bar gai ning on the Respondent's insistence on a broad
management rights clause, a narrow grievance definition, and a
conpr ehensi ve no-strike provision which included a waiver of
access to Board processes. The Board held that the
Respondent' s adherence to these three proposals was not

evi dence of an intent to



frustrate the collective-bar gai ning process. In reversing the
judge, the Board stated that ' [t ] he Board wll not attenpt
to eval uate the reasonabl eness of a party's bargaining
proposal s, as distinguished frombargaining tactics, in
determni ng whet her the party has bargai ned i n good faith.

n further reflection, we conclude that this statement is an
I npreci se description of the process the Board undertakes in
eval uating whether a party has engaged i n good-faith

bargai ning. Specifically, the quoted sentence could | ead to
t he msconception that under no circunstances wll the Board
consider the content of a party's proposal s in assessing the
totality of its conduct during negotiations. n the
contrary, we w sh to enphasize that in sonme cases specific
proposal s mght becone rel evant in determning whet her a
party has bargained in bad faith. The Board's earlier
decision inthis case is not to be construed as suggesting
that this Board has precluded itself fromreadi ng the

| anguage of contract proposal s and exam ni ng i nsi stence on
extrene proposals in certain situations.

That we will read proposal s does not nean, however, that we
w il decide that particular proposals are either 'acceptabl e
or 'unacceptabl e’ to a party. Instead, relying on the
Board's cuml ative institutional experience in admnistering
the Act, we shall continue to examne proposal s when
appropriate and consider whet her, on the basis of objective
factors, a denand is clearly designed to frustrate agreenent
on a col lective-bargaining contract. The Board's task in
cases alleging bad-faith bargaining is the often difficult
one of determning a party's intent fromthe aggregate of
Its conduct. In performng this task we will strive to avoid
naki ng purely subjective judgnents concerni ng the substance
of proposal s.

Each party to collective bargai ning ' has an enforceabl e

right to good faith bargaining on the part of the ot her.’
Enforcenent of that right is one of the board's nost

inportant responsibilities. Indeed, the fundanental rights
guar ant eed enpl oyees by the Act—+o0 act in concert, to

organi ze, and to freely choose a bargai ni ng agent —are

neani ngl ess if their enpl oyer can nmake a nockery of the duty
to bargain by adhering to proposal s which clearly denonstrate
an intent not to reach an agreenent wth the enpl oyees'

sel ected col | ective-bargaining representative. The Board
wll not have fulfilled its obligation to ook at the whol e
picture of a party's conduct in negotiations if we have



ignored what is often the central aspect of bargaining,
I . e., the proposals advanced by the parties.

Id., at pp. 2-5.
In the cases follow ng Reichhold, the Board has repeatedly
anal yzed proposals in order to assess good faith, seee.g., Mirina

Associates d/b/a Harrah's Marina Hotel and Casino (1989) 296 N.RB No.

147, 55-59; Qvernite Transportation Conpany ( 1989) 296 NLRB No. 77;
Virginia Hol ding Corporation (1989) 293 NLRB No. 16. Wth the rel evance of

such an inquiry established, | turn to consider the proposals thenselves.
In doing so, | amguided by one standard: Were Respondent's proposals so
inconsistent with its collective bargaining obligation as to evince a
design to frustrate agreenent?
Respondent's first offer consisted of only seven articles

excl usive of wages.® Since the Recognition article does nothing nore than
commt Respondent to do what it is obligated to do under the Board's
certification, and the Discrimnation article does little more than commit
Respondent to do what it is (probably) obligated to do under state or

federal |aws, Respondent's

°I' n considering the content of Respondent's proposals, | take no account of
General ounsel 's argunent that | al so consi der Respondent’s wage proposal s
as "patently unaccept abl €' because they contai ned no fringe benefits and only
a"negligible" increase in one job category. Wlike the proposal s

di scussed above, which appear to ne to reflect the Respondent' s attitude
toward the col |l ective bargai ning process itsel f, consideration of the
reasonabl eness of wage offers requires ne to know nore about Respondent's
financial condition or the wage structure of the narket in whi ch Respondent
operated than | know



proposals remtted only five subjects to the collective bargaining
process. Moreover, as enphasized by General Counsel, each of
Respondent's proposals on these subjects ainms at Respondent's retaining
authority and control over the terns and conditions of enployment. Thus,
the conpany retained the "sol e" right to discipline and di scharge
workers; "all rights of management"; the capacity to "subcontract as it
deem ed] necessary in its sole judgnent”, and to enter into any and all
grower - shi pper contracts. Proposals such as these, under which an

enpl oyer retains unilateral control over virtually all significant terms
and conditions of enployment covered by the contract, have been held to
evidence an intent not "to work towards agreement of a contract." NRB

v. Al King Size Sandw ches, Inc. (11th Cir. 1984) 732 F. 2d 872.

The conpany's insistence on this |evel of control continued
through its next two proposals when it added only a Safety article,
whi ch once again prom sed nothing nore than what Respondent was obl i gated
to do under State and Federal |aws, and through its fourth proposal when
it added a right of access to admi nister a contract which scarcely
provi ded any neaningful role for the Union and proposed still nore
unilateral control in the area of wages for New or Changed Qperati ons.
Respondent's rejection of any neaningful role for the union
is particularly apparent in its grievance proposal. Respondent first

four proposals did not even provide for a
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grievance procedure, even though it proposed the Union give up the right
to strike. And when Respondent finally added a grievance procedure, it
once again proposed to control it. This is what one Court had to say

about an enpl oyer who made sinilar proposals:

"throughout the course of bargaining the Conpany insisted on
retaining unilateral control of matters which are traditionally
bar gai nabl e subjects; that i s, wages, hours, suspensions,
disciplinary actions, discharges, and other conditions of

enpl oyment, while at the sane tinme insisting that the Union
forfelt its primary defense to enpl oyer abuse of control

Moreover, the Respondent's insistence that the Union give up its
right to bargain about, or to arbitrate, |abor disputes in return
for an agreenent which nerely incorporated existing conpany
practices, and merely providing the Union with the right to
strike in protest of alleged violations of the contract during
its term was an unfair demand of the Uni on. ... The Conpany was
unwilling to offer any provisions which would give its enployees
or the Union anything nore than they would have with no contract
at all. As pointed out, the Company insisted as a price for any
contract, that its enployees give up their statutory rights to be
properly represented by a union and contenporaneously insisted
that the Union's hands be tied in the effective processing and
settling of enployee gri evances...."

* * *

These findings clearly denonstrated surface bargaining used as
a cloak to conceal the enployer's bad faith.
NLRB v. Johnson Manufacturing Co. of Lubbock

(5th Cir. 1972) 458 F.2d 453.
| find the pattern of Respondent's proposals evidenced a simlar intent to
stym e agreenent.
CGeneral Counsel also contends that Respondent refused to discuss
mandatory subjects. As | have noted, little testinonial evidence was
presented about the parties' discussions, but Gonez did testify generally

that Respondent's negotiators did not "respond" to proposals he presented.
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Gonez testified:

M. CGomez, the docunents that have been introduced as Joint
Exhi bits include proposals that you presented at those neetings.
During the neetings, did the conpany representatives respond to
your proposal s?

A Not conpletely.
Q And how did they respond to the proposals?

A Well, they would respond that basically (i naudi ble) they were
not necessary and they didn't even want to discuss it. They only
presented about seven articles, | believe, in the beginning, and
eventual |y three nore articles. But they never basically
responded, truly, to the union proposals.

Q When they said the majority of your proposals were not
necessary, did they give a reason why they were not necessary?

A Yeah, they were saying that we don't need a hiring article
because we do the hiring through the labor contractor. W don't
need a grievance procedure because we are good guys, you know,
we're not going to do anything. W don't need the grievance
procedure—there were several articles, nmost of the articles they
were claimng that they were not needed.

Q Do you recall when you made those requests.”
A | made those requests on several neetings. | don't recall
exactly the dates, but nost of the neetings | was requesting to
the conpany representatives that | wanted to express the reasons
why we wanted those particular articles to cover here, the Visalia
certification. And nost of the neetings they will respond that
those articles were not necessary.
(RT: 15-16.)
Wiile this is not the nost detailed evidence, it is
uncont radi cted and even corroborated by Respondent's failure to present
counterproposal s on a variety of nandatory subj ects. Regjection of a

uni on's nost inportant denands, conbined wth a
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failure to even offer counterproposals on so many subjects,
constitutes a rejection of the bargaining obligation itself.
E Bigelow Conpany (1943) 52 NNRB 999.

3

The next factors relied upon by General Counsel concern the
mechani cs of bargaining, specifically, the authority of Respondent's
negotiators and the anount of time spent on nmeetings. | wll consider
conpl aints about the anmobunt of time first. On the basis of Gomez's
testinony that the |ongest bargaining session was only two hours | ong,
that sonme were only one hour | ong, that one was only 20 minutes | ong,
and that Respondent's negotiators always arrived late for such short
meeting, Ceneral Counsel asks me to conclude that Respondent did not
treat negotiations with the degree of diligence ordinarily applied to
i nportant business matters. According to General Counsel, the 20-
mnute meeting in particular epitom zes Respondent's approach because
it indicates that Respondent felt it could cut any meeting short merely
by announcing that it had to | eave.

| do not regard the short neeting as so portentous. Since
even in the conduct of the nost serious affairs, other matters do
distract us further, since there is no evidence about why; Warton cut
the meeting short, | cannot conclude that |eaving one neeting early
dermonstrates how lightly Wharton took the bargaining obligation. | am
simlarly uninpressed by the probative force of the length of the other

meet i ngs.
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While the brevity of the meetings is clearly consistent with
Respondent's refusal to discuss nmandatory subject and to present
counter-proposal s, and may even be explained by these other features of
Respondent's conduct, in the absence of detailed evidence about how the
amount of tinme spent affected bargaining, | do not see that nuch is
added to the picture of Respondent's attitude by treating the | ength of
the meetings as independent indicia of bad faith and | decline to do so.

| feel differently about the authority of Respondent's
negotiators. \Wile the Act does not require that the person conducting
negotiations have absolute authority to bind the enployer, it does
require that the degree of authority be sufficiently broad to permt
negotiations to proceed wthout undue del ay. \Were, on the contrary, a
negotiator can only listen to proposals and report themto his
principal, as nust have have been the case whenever the Union nodified
its previous proposals, (as it did, for example, at the May 13th or
July 29th neetings since Hafen or Warton had to discuss new natters with
Tom Meyer), bad faith may be found. Swacle Iron Steel (1964) 146 NLRB
1068, Wodruff dba Atlanta Broadcasting (1950) 90 NLRB 808.

4,

General Counsel's final point is that Respondent unlawfully
failed to provide enployee information. Both the national Board and our
Board have hel d that nanes, social security numbers, job classifications

and addresses of unit enployees are



presunptively relevant types of information, Andy Johnson (1977) 230 NLRB
308, SamAndrews Sons (1985) 11 ALRB No. 5, ALJD, p. 19, and the national

Board has held that dates of hire are also presunptively relevant. Oane

Conpany (1979) 244 NLRB 103. As such, no particular need be shown for such
information: the Union is entitled to receive it unless the enployer comes
forth with "effective" rebuttal to showthat it is not relevant. CQurtiss-
Wight Gorp. v. NLRB (3rd Cir. 1965) 347 F.2d 61, 69; Transportation
Enterprises, Inc. (1979) 240 NLRB 551, 561. A though the Respondent argues

that the Union di dn't need the enployee information because it presented a
seniority proposal wthout ever having received it, | do not believe this
satisfies Respondent's burden on the rel evance question. To the extent the
Union did want the information to prepare a seniority proposal, the nere fact
that it could prepare one without it, does not prove the information was not
rel evant.® Second, according to Hafen's letter of Novenber 10 the Union al so
told himthat it needed the ,names and addresses for contract ratification,
which is an independently "relevant" purpose. Finally, Gonmez advised Hafen
that he also wanted the information to put together a recall |ist, which, in

the context of his proposing a hiring hall or a

Q hervi se, a uni on which did not receive requested i nformation, but
nonet hel ess bargai ned in good faith wth such a handi cap, woul d | ose the
"right" toreceive infornmation. See Morris, Devel oping Labor Law 2nd Ed.
p. 613.

-41-



centralized hiring system appears to be another relevant purpose.

This brings me to Respondent's primary argunent, nanely, that it
did not know that Gonez wanted the information. Wile Respondent offered
no testinony to contradict Gonez's testinony about his oral explanation
concerning the kind of information he wanted, it contends that Gomez's
witten requests for seniority lists (i n February, April, Cctober and
Novenber, 1988) prove that it was not on notice that he wanted anything
other than what he received and, therefore, that Respondent coul d not have
refused to provide information.

For her part, Ceneral Counsel relies on Crane Conpany (1979)

244 NLRB 103 for the proposition that, in the face of the Conez's repeated
requests for the same i nformation, Respondent was on notice that he

wanted nore than he received. | do not read Crane Conpany so expansively.

In that case, the enployer initially provided a |ist containing enpl oyee
nanes, dates of hire, wage rates and job classifications. At a meeting
between the parties, the union negotiator told the conpany representative
that he needed updated information of the sanme kind as that which he had
received and which he explicitly referred to as a "seniority list." The
ALJ credited the union negotiator's testinony that he used this shorthand
expression and that the conpany, therefore, knew what he neant by a

"seniority list." It seems to me, therefore, that Crane Conpany really

turns on a
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credibility resolution, rather than on the principle that repeated requests
constitute notice. In this case, despite Gomez's testinmony that he
specified the sort of information he wanted, his continuing to request a
"seniority list" in the face of Respondent's repeated insistence that it
did not have any, causes ne to doubt his testinony: under such
circunstances, | find it inplausible that Gomez would not have clarified
what he wanted by reference to such earlier conversation.

But this finding only pertains to the period through May 10,
1988, by which time Respondent adnmitted that it understood GComez wanted
enployee lists. At this point, it was under a duty to exercise diligence
to supply the information it had. Since the statute requires enployers to

mai ntain "accurate and current payroll |ists," Labor Code section

1157.3, and since it is clear that Respondent's agents, (labor contractors
R os and Moral es), had a good deal of the information the Union wanted,
Respondent had a duty to make reasonable efforts to obtain what information

the contractors had. Mnnesota Mning and Manufacturing (1982) 261 NLRB

27, 41. In the absence of any explanation as to why it delayed until My
1989 to supply any information about the enployees supplied by Mrales,
and to obtain nore conplete enployee information fromRi os, | conclude
t hat Respondent's del ay was unreasonabl e and evidences bad faith. In view

of nmy findings, | conclude that Respondent engaged in surface bargai ning.



L.
THE REMEDY

Havi ng determned that Respondent bargained in bad faith, it
renmains to determne the renedy. General (ounsel urges that an award of
nakewhol e i s appropriate under the standards of WlliamPal Porto &
Sons, Inc. v. Agricultural Labor Relalations Board (1987) 191
Cal . App. 3d 1195. hder DAl Porto, | amrequired to consi der whet her the

parties woul d have entered into a coll ective bargai ning agreenent in the
absence of Respondent's refusal to bargain.

[ O nce the Board produces evi dence show ng that the enpl oyer
unlawful ly refused to bargai n, the burden of persuasion
shifts to the enpl oyer to prove no agreenent calling for

hi gher pay woul d have been concl uded in the absence of the
enpl oyer's refusal to bargain.

Dal Porto, supra, at 1208-12009.

Despite the inportance of argunent on this poi nt, Respondent has not
addressed i t. Neverthel ess, its "hard-bargai ni ng" defense contains the
kernel of a Dal Porto argument which | do not believe | amfree to
ignore nerely because the Dal Porto overtones are not explicit.

As indicated earlier, Respondent contends that what
"ultinatel y" divided the parties, and arguably, therefore, what woul d
have continued to divide themeven had it not bargained in bad faith,
was the Union's desire for a Master Agreenent. The argunent is not
supported by the record. To the extent Respondent neans that the Union
steadfast|y proposed the Salinas contract or nothing, once the Uhion

yielded on its demand that " Vi salia" be



treated as an "after-acquired store,"” its proposals for the Visalia unit
diverged in a nunber of respects fromthe terns and conditions of the
Salinas contract.

To the extent Respondent neans that the Union's proposals on any
or all the mandatory subjects about which Respondent offered no proposals,
al so represents an effort to inpose Salinas terns in Visalia, Respondent
I's necessarily suggesting that making proposals on mandatory subjects over
whi ch an enpl oyer refuses to bargain represents deadlock. This claim too,
must be rejected, else a refusal to bargain becones inpasse

This does not mean, of course, that there are no areas in which
differences did appear to assert thenselves between Respondent and the
Union. Thus, fromfirst to last the parties remained far apart on wages
and on seniority. Wuld these differences, in the words of Dal Porto,
have "doonmed" negotiations. \Watever m ght have been the case in a
bargai ning situation in which Respondent had not refused to bargained
about so many subjects, on a record such as this, in which the

Respondent's refusal to engage the Union in discussing so many issues put

the Union in the position of bargaining wwth itself, | cannot say that had
Respondent not bargained in bad faith, the parties still would not have
reached agreenment. Indeed, it seens to ne that to search for honestly

hel d differences beneath this Respondent's almost conplete failure to seek
any accommodations woul d be to encourage parties to stake out differences

and then to



nerely go the notions in order to later claimthat what they did at the
tabl e shoul dn't be held against them | find nakewhol e to be
appropri at e.

RECOMVENDED ORDER

By authority of Labor Code section 1160. 3 of the Agricultural
Labor Relations Act (Act), the Agricultural Labor Rel ati ons Board
(Board) hereby orders that Respondent Meyer Tonatoes, Inc. and its
officers, agents, successors and assigns, jointly and severally, shall:
1. Gease and desist from

(a) Failing or refusing to bargain collectively in good
faith wth the Uhited Farnworkers of Anerica, AFL-A Owth respect to
wages, hours, and other terns and conditions of enpl oynent of its
enpl oyees in the bargaining unit certified by the Board i n case nunber
87-RG2-M, or in any other manner failing or refusing to so bargain
w th the Union regardi ng enpl oyees in the certified bargaining unit;

(b) Failing or refusing to provide the Lhion wth
enpl oyee i nfornati on;

(c) Inany other like or related manner interfering
wth, restraining, or coercing enployees in the exercise of their
rights as guaranteed by Labor Gode Section 1152.

2. Take the followng affirnative actions whi ch are deened
necessary to effectuate the policies of the Act.

(a) Won request, neet and bargain collectively in good

faith wth the Union as the certified bargaini ng
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representative of the enployees in the certified bargaining unit
concerning wages, hours, working conditions and other terms conditions of
enpl oyment; and, if agreement is reached, enbody such ternms in a contract;
( b) Mkewhol e enployees in the certified bargaining unit
for all economc |osses they have suffered as a result of Respondent's
failure to bargain with the Union over said enployees' terns and
condi tions of enployment, such amounts to be conputed in accordance with
Board precedent, with interest thereon to be computed in accordance with

the Board's Decision and Order in E. W Merritt Farms (1988) 14 ALRB No.

5. The makewhol e period shall extend fromthe Novenber 8, 1987 until the
date on which Respondent commences good faith bargaining with the Union
which results in a contract or a bona fide inpasse.

(c) Preserve and, upon request, make available to the Board
and its agents, for exam nation, photocopying, and duplication by other
means, all records in its possession relevant and necessary to a
determnation by the Regional Director, of the make-whole period and the
amount due enpl oyees under the terns of this O der.

(d) Sign the Notice to Agricultural Enployees,
attached hereto, enbodying the remedies ordered and, after its translation
by a Board Agent into all appropriate |anguages, reproduce sufficient

copies in each |anguage for the purposes set forth hereunder:
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(e) Post copies of the attached Notice, in all appropriate
| anguages, in conspicuous places on Respondents' property for 60 days, the
pl aces of posting to be determ ned by the Regional Director, and exercise
due care to replace any Notice which has been altered, defaced, covered
or renmoved

(f) Provide a copy of the attached Notice in al
appropriate |anguages to each unit enployee hired by Respondents during
the twelve nonth period following the date of issuance of the Board's
Or der;

(g) Mil copies of the attached Notice in all appropriate
| anguages, within thirty days after the date of issuance of the Board's
Order, to all unit enployees enpl oyed by Respondents at any tinme during the
period fromCctober 22, 1986, to the date of the Board's Order in this
matter;

(h) Arrange for a Board agent to distribute and read the
attached Notice in all appropriate |anguages to all of Respondents'
empl oyees in the certified bargaining unit, on conpany tine and property,
at tines and places to be determ ned by the Regional Director. A
representative of the enployer will be present for the reading. Follow ng
the readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and management, to answer any questions the
enpl oyees may have concerning the attached Notice and/or their rights
under the Act. The Regional Director shall determne a reasonable rate of

conpensation to be paid by Respondent to all non-hourly wage
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enpl oyees in order to conpensate themfor tine lost at this
readi ng and during the question and answer peri od,;

(1) Notify the Rgional Drector, inwiting, wthin 30
days after the date of issuance of the Board's Qder, as to what steps
have been taken to conply wth it. Upon request of the Regional
D rector, Respondents shall notify himperiodically thereafter in
witing what further steps have been taken in conpliance with this
or der.

DATED  Septenber 17, 1990

S

Admni strative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Visalia Regional Office,
the General Counsel of the Agricultural Labor Relations Board (Board) issued
a conpl aint which alleged that we, Meyer Tomatoes Inc. had violated the |aw
After a hearing at which each side had an opportunity to present evidence, the
Board found that we did violate the lawby: (1) refusing to recognize the

Uni ted Farmworkers of Anerica AFL-CI O, the certified bargaining representative
of our enployees in our Glroy operations.

W al so want to tell you that the Agricultural Labor Relations Act is a |aw
that gives you and all other farmworkers in California these rights:

To organi ze, yourselves;
To form join, or help unions;
To vote in a secret ballot election to decide whether you want a union to
represent you;
To bargain with your enployer about your wages and working
conditions through a union chosen by a majority of the enployees
and certified by the Board;
5. To act together with other workers to help and protect one
anot her; and
6. To decide not to do any of these things.

> bk

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

VWE WLL NOT refuse or fail to provide the Union with all relevant information
request ed during negotiations;

VWE WLL make our enployees in the bargaining unit whole for all |osses
of pay and other economc |osses they have suffered as a result of our
failure and refusal to bargain with the Union.

VWE WLL rmeet and bargain in good faith with the Union as the certified
bargai ning representative

DATED:
MEYER TQVATCES, | NC.

By:

(REpresent a1 ve) (TTtTe)

This is an official notice of the Agricultural Labor Relations Board, an
agency of the State of California. |f you have a question concerning your
rights as farmwrkers or about this Notice, you may contact any office of the
Agricul tural Labor Relations Board. One office is located at 711 N Court
St., Suite A Visalia, California 93291. The tel ephone nunber is (209)627-
0995.

DO NOT' REMOVE OR MUJTI LATE.
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