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CEQ S ON AND ROER ON GHALLENGED BALLATS

The Lhited FarmVWrkers of Averica, AH.-AQO (AW, filed a petition for
certification on August 4, 1989, and an anended petition on August 8, 1989.
The UFWalleged inits petition for certification that a strike was in progress
and that approxi mately 400 enpl oyees were engaged in the strike.?
The Msalia Regional Drector (RD conducted a secret bal |l ot
el ection anong the agricul tural enpl oyees of Ace Tonato ., Inc.
(Enpl oyer) on August 10, 1989. The Oficial Tally of Ballots showed the

followng results:

UPW. ..o 71
No Lhion ................. 45
(hallenged Ballots ............ 212
Total Including Challenged Ballots .... 328
Void Ballots ............... 2

YThe petition for certification formin questions 9 and 12b seeks the
appr oxi nat e nunber of enpl oyees and the approxi nate nunber on strike. The
UFWresponded to both questions wth "Approx. 400."



As the chal lenged bal | ots were sufficient in nunier to affect the
outcone of the election, the RO pursuant to Title 8 Glifornia Gde of
Regul ati ons (Regul ations) section 20363(a), conducted an investigation, insofar
as he deened necessary, of the eligibility of the challenged voters. The RD
gave the Enpl oyer an opportunity to present evidence in that regard.? The
Enpl oyer seeks to raise factual issues regarding pre-el ection strike viol ence
and peak enpl oynent within the neani ng of Labor Gbde section 1156.4.¥ Through
its counsel's letter of August 31, 1989, the Epl oyer stated it woul d not
respond to the individual chall enges because of its belief that the viol ence
i ssue shoul d be resol ved first.

On Novener 28, 1989, the RDissued the attached Report on
Challenged Ballots ((BR. He recommended that the chal lenges listed in (BR
Appendices A B G and O totaling 93, be overruled and the ballots be
counted. The RD further reconmended that the sixteen chall enges in Appendi x E
be sustai ned and the renai ning chal | enged bal | ots be held i n abeyance unti |
such tine as they nay prove to be outcone determinative. Thereafter, the
Enpl oyer filed exceptions to the (BRon 98 separate grounds. Mny invol ved
i ssues nost appropriately addressed in el ection obj ection proceedings. In
support of the chal |l enges, the Enpl oyer incorporated by reference the

decl arations submtted to the Board in conjunction

?hal l enged Bal l ot Report (CBR), p. 4.

YN | section references are to the Giifornia Labor Gde unl ess ot herw se
speci fi ed.

16 ARB Nb. 9 2.



wth its election objections filed on August 16, 1989.¢Y Nb
exceptions were filed by the ULFW
(nh consideration of the entire record, the Board has decided, for
the reasons stated below to affirmthe findings and recommendati ons of the RD
The RD sel ected five groups of chal l enged bal l ots, consisting of 109

bal lots, for investigation ¥ Ater conducting

4 The Enpl oyer' s argunents in opposition to certifying the
election on all bases other than voter eligibility do not affect the individual
chal | enged bal lots and are deferred to the el ection obj ection process under
Labor (de section 1156.3(c). This process extends to the correctness of
allegations nade inthe petition for certification, e.g., the existence of a
strike or the occurrence of peak enpl oynent.

It appears that the RD sel ected for resol ution those bal | ot chal | enges whi ch
coul d be nost qui ckly resol ved and whi ch appeared to be sufficient in nunber to
decide the election. The Board has accepted this practice provided the RD
sel ects a nuniber of ballots which, in the reasonabl e exercise of discretion,
appears |large enough to result ina clear ngority when added to the ballots
recei ved by any one of the choices. This approach has been used since the
inception of the Agricultural Labor Relations Act and is consistent wth the
NLRB practice. (See National Labor Relations Board v. A J. Tower . (1946)
329 US 324 [67 Qup. Q. 324]; CGarlisle Paper Box . v. NL. RB (1968) 398
F.2d 1 [68 LRRVI28311;, S & S rrugated Paper Mach. Go. (1950) 89 NLRB 1363
[26 LRRMI1112].) Morris, The Devel opi ng Labor Law (2nd ed. 1983), p. 398,
states,

... If the nunber of challenged bal lots is sufficient to affect the
outcone of the election, the validity of the chal |l enges nust be
determined. The regional director or Board need rule only on what is
necessary to decide the election. If the nunber of chall enged ball ots
isinsufficient to affect the outcone, the challenges wll not be
resolved. ..." (Ephasis added.)

(See al so MQuiness & Norris, Howto Take A Gase Before the NLRB (5th ed.
1986), p. 244.)

The Board presunes at this point that the renai ning 103 chal | enged bal | ots were
not addressed by the RD because he did not consider themnecessary in
determning the outcone of the el ection.

(fn. 5cont. onp. 4
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the investigation, the RDelected not to hold a hearing. The Epl oyer argued
that it had been deni ed due process because there had not been a hearing and an
opportunity to cross-examne the chal l enged voters. Ahearing at the RD | evel,
including direct and cross-examnation, is discretionary and is not required
unl ess there are naterial issues in dispute. (Regul ations section 20363.)
(Gapco Managenent Goup, Inc. (1989) 15 ALRB Nb. 13; Fanzia Bros. Wnery
(1978) 4 AARB Nb. 100; Lawence M neyards Farming Qorporation (1977) 3 ALRB No.
9.) Ewloyees Not onthe Higibility List (Appendi x A

The eligibility issue presented by the challenged ballots in
Appendi x Ais whether enpl oyees on the payrol| before the strike were "econonmc
strikers." The RDfound that the 56 bal |l ots in Appendi x A whi ch had been
chal | enged because the voters' nanes did not appear on the pre-petition
eligbility list (Regulations 820355(a)(8)), were cast by individual s on the
Epl oyer' s payrol | records for periods ending i nmedi ately before the strike.
The individual s signed decl arations on the day of the el ection stating that
they were on strike and had not returned to work. Applying section 1157,
Regul ati ons section 20352(a)(4), and this Board s deci sions i n George Lucas and
Sons (1977) 3 ARB No. 5 and Val dora Produce Gonpany (1977) 3 ARB No. 8, the
RD concl uded that the

(fn. 5 cont.)
Menbers BHlis and Shell continue to favor a policy applicable to all elections
vhich woul d require that every chal |l enged bal | ot be 1 rmedi atel y i nvesti gat ed

[
and r)esol ved. (See Triple E Produce Gonpany (1990) 16 ALRB No. 5, fn. 1, at
p. 2.
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individual s were eligible to vote as economc strikers.?

Qnce economic striker status is established, it can be lost by, inter
alia, activity inconsistent wth a continuing interest in the struck job.
Because there was no evidence that any of the 56 enpl oyees had accepted ot her
enpl oynent, the RD applied the standards established in Pacific Tile and
Porcelain . (1962) 137 NLRB 1358 [50 LRRMI1394] to concl ude that none of the

individual s had forfeited their status as economic strikers.

Inits brief, the Enpl oyer contended that there were no economc
strikers because the enpl oyees did not go on strike, that they wthheld their
| abor solely due to fear, and that strike viol ence precluded the existence of a
strike. Nunerous decl arations were submtted by the Enployer wth regard to
this contention. However, the declarations failed to establish that any of
those seeking eligibility as economc strikers wthheld their [abor because of
fear of the alleged viol ence.

In responding to the Enpl oyer's argunent, the RDrelied on ors
ntai ner Gonpany (1978) 238 NLRB 1312 [99 LRRM 1680], Ashtabul a Forge (1984)
269 N.RB 774 [115 LRRMI1295], and Linpert Brothers, Inc. (1985) 276 N.RB 1263
[120 LRRM1263]. He concluded that a "strike is the wthhol ding of |abor and

that anyone who wthhol ds | abor, regardl ess of notive, is a striker." The RD

t her ef ore recormended overrul i ng these chal | enges.

9Both Lucas and \al dora, supra, involve econonic strikes whi ch began before
the adoption of the Agricultural Labor Relations Act (Act) and fall under the
second paragraph of section 1157. The Board has not adopted regul ations
defining economc striker eligibility, but instead has relied on case lawto
nake i ndi vi dual i zed det er mnati ons.
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The Board examned economic striker eligibility in Tripl e E Produce

Qorporation (1990) 16 AARB Nb. 5. The present case rai ses the sane issue. In

Triple E supra, the Board accepted the regional director's conclusion as to

the exi stence of a strike’ but did so on the basis that enpl oyees who were on
the pre-strike payrol | and who signed decl arations that they were on strike and
had not returned to work were qualified to vote as enpl oyees whose work had
ceased as a consequence of a current labor dispute. This status coul d be
rebutted by a show ng that the subject enpl oyees had abandoned interest in the
job. Here the Bl oyer failed to introduce such evi dence.

The holding in Triple E supra, was based on the Board s concl usi on

that even absent the authority found in Lucas, supra, and Val dora, supra, the

regional director's determinations of economc striker status were consi stent
wth the federal approach (see, e.g. Title 29 USC 8§ 152(3)) to the extent
appl i cabl e under section 1148. Applying Triple Eto the Appendi x A voters
here, we find that they neet the sane criteria for economc

strikers. The RDs recomrmendations as to the Appendi x A chal |l enges are

t heref ore adopt ed. &

"In Triple E the regional director concluded that a strike is a wthhol di ng
of labor regard ess of notive. An economc strike is a wthhol ding of services
by enpl oyees to induce their enpl oyer to effect a change in their wages, hours,
or working conditions. (Royal Packing Gonpany (1982) 8 ALRB Nb. 16.) The Board
has taken the position that the distinctive feature of a strike is the
"wthhol ding of labor fromthe enpl oyer." (D ATrigo Bos, of Gilifornia (1977)
3 ARBN. 34.) The Board does not here reach the issue of notivation because
t he Bnpl oyer has submtted no evidence on the notivation of the chal |l enged
economc strikers.

¥The Enpl oyer advanced but failed to cite authority for the
proposition that strike viol ence renders a strike void ab initio,

(fn. 8 cont. onp. 7)
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\Voters Incorrectly Ghallenged as "Not on List"

The eight individuals in Appendix Bwere initialy chal | enged as

"not onlist." Thus, for exanpl e, Eva A conta Soto and Augustin Hernandez O az
were chal | enged al though the nanes BEva A Soto and Augustin H D[ az appear ed
"onthe list." The RDreconmended that these eight chal | enges be overrul ed.

Thi s reconmendat i on was based on bot h enpl oyee decl arations and social security
nunbers coinciding wth those for individuals "on the list" wth slight nane
variations. The Bl oyer took exception to the reliance on social security
nunibers and the absence of a hearing. Neither evidentiary support nor |egal
authority was presented by the Enpl oyer in support of its position.

For the reasons noted i n Gapco Managenent Goup, Inc., supra, no

hearing is required. The Board is entitled to rely on the adequacy of an RD s
I nvestigation absent specific assertions substantiated by docunentary evi dence.

(Farner John Egg Enterprises, Inc. (1984) 10 AARB No. 15, and Mwyfair Packi ng

Gonpany (1983) 9 ARB No. 66.) An enployer's conclusory statenents inits
brief are insufficient, absent gernane declaratory support, to overturn an RD s

recomnmendati ons. (Sequoia Qange ., et al. (1987) 13 ALRB No. 9.)

The Board has previously examned challenges involving mnor
spelling and nane variations. It has upheld the regional director's

conclusion that the voter and the person appearing

(fn. 8 cont.)

and thereby di senfranchi ses those who woul d otherw se qual i fy as economc
strikers. This issueis directly related to enpl oyee freedomof choice and is
hereby deferred to the el ection objection process.

16 ARB No. 9



inthe payrol|l records were the sane person by | ooking at circunstantial

evi dence and by conparing nanes and/or signatures in an enpl oyer's records.
The Board has al so noted that mnor spelling variations or the use of two | ast
nanes i s common anong Spani sh- surnaned persons. (Karahadi an & Sons, Inc.

(1979) 5 ARB No. 19, Valdora Produce ., supra.) Therefore, the Board adopts

the RD s recormendati ons as to the Appendi x B chal | enges.
Economc Sriker Hig bility -- Individuals Not on the Pre-stri ke Payrol |

The RD found that the twenty individuals Iisted in Appendi x Cwoul d
have been eligible as economc strikers but for the absence of their nanes from
the last payroll inmediately preceding the strike. He reached this concl usi on
because they had worked under the nanes of other enpl oyees actually on the
pertinent payroll, had failed to tinely submt work tickets or had been |eft
off the list but had pay stubs as evidence of their enpl oynent.

Were the RD recoomended that a chal | enge be overrul ed, he had a
decl arati on fromthe chal | enged voter that the individual had worked before the
strike. This was corroborated by a declaration fromat |east one other worker
whose nane actual |y appeared on the pre-strike payrol .

The Eployer excepted to the finding that the individuals in
Appendi x C worked before the strike, and to the RDs reliance on decl arations
of the challenged voters and those corroborating the enpl oyee status of the
chal | enged voters. The Enpl oyer al so excepted to the use of docunents (payrol l

stubs and tickets) for verification. (Eployer's Exceptions, Decenber 7, 1989,

16 ARB Nb. 9 8.



Nos. 38-73.) No counter declarations, docunentary evi dence or authority
were submitted by the Enpl oyer.

The eligibility of enployees not literally "on the payrol|" was
reviewed nost recently in Hji Brothers, Inc. (1987) 13 ARB No. 16. A though

the case did not deal wth the eligibility of individuals who appear on neither
the pre-petition payrol|l nor the pre-strike payroll, broad rul es were confirned
or established. Hrst, the phrase "whose nanes appear on the payroll™ in the

first paragraph of section 1157, defining eligible agricultural enpl oyees, has
been hel d to nean enpl oyees who actual |y perforned sone work. (Yoder Brothers,

Inc. (1976) 2 ALRB Nb. 4.) Second, the "perfornance of work" neans pai d or

conpensat ed work during the applicable payrol| period, except in the case of
economc strikers. Third, the Board wll | ook to the enpl oyees' work history,
the pattern of benefit paynents on behal f of the enpl oyee, and any ot her

rel evant evi dence whi ch coul d bear on the question of whether the enpl oyee hel d

acurent job during the relevant period. (Rod MlLellan . (1977) 3 ARB No

6.) Separate fromHji, supra, the Board has al so established that enpl oyees
who do not appear on the payroll, either for purposes of conveni ence or because
they are working on a famly unit basis, nust still be treated as eligible.

(M V. Astaand @. (1976) 2 ALRB No. 8, Regul ations section 20310(d)(2).)

It is appropriate to apply these sane concepts here in deternining
the eligibility of alleged econonmic strikers whose nanes do not appear on the
pre-strike payrol |, because, when determning questions of eligibility, there
isnorational basis for applying to all eged economc strikers tests different

from

16 ARB No. 9



those applied to "agricultural enpl oyees.” |f such strikers can establish to
the RD s satisfaction that they perforned conpensabl e work during the pre-
strike period, the fact that they did not appear on the actual payroll for the
peri od shoul d not di senfranchi se them?

V& concl ude that individual strikers are eligible, regard ess of whether
their nanes actual |y appeared on the pre-strike payroll, if they can
denonstrate that they (1) worked for conpensation during that period, and (2)
ceased work in connection wth a current |abor dispute resulting in a strike
agai nst the current enpl oyer.

Here 12 of the 20 chal l enged bal | ots were cast by individual s
claimng to have worked on a famly unit basis. The renaining eight were the
faml|y nenbers under whose nanes the first group clai ned to have worked.

A though these ei ght persons were not on the payrol| thensel ves, their enpl oyee
status was verified by payrol| stubs, tickets or the declarations of co-
wor ker s.

(nce the RD had deternmined that the individual s were enpl oyees
wthin the Board' s standard for eligible economc strikers, it was the
Enpl oyer' s burden to rebut the RDs conclusion. The Enpl oyer failed to
submit evi dence denonstrating that any of the economc strikers in Appendi x
C had abandoned interest in the struck jobs. Accordingly, we adopt the
RDs

¢ enpl oyer could raise an issue warranting a hearing by

showng a naterial disputed i ssue of fact, for exanple, the strikers did not
work or the enpl oyer prohibited the practice of working "off payroll," i.e.,
havi ng nore than one 1 ndividual working under one payrol | nane.

16 ARB Nb. 9 10.



reconmendation that all of the ballots in Appendix C be opened and counted. ¥

Non-strikers Wio Vorked During the Bigibility Period but Do Not Appear on the
Higbility List

The fourth group of chal | enges, Appendi x D consisted of nine
workers. They declared that they worked during the eligibility period, i.e.,
the week preceding the filing of the petition, but were not included on the
eligbility list. Four worked under the nane of another famly nenfber. In
each case, the individual's declaration was corroborated by the decl arati ons of
a person whose nane did appear onthe eligibility list, or by pay stubs for
work perforned during the eligibility period. The RDrecomrmended counting all
of these ballots.

The Enpl oyer took exception to these reconmendati ons (Enpl oyer's
Exceptions, Decenber 6, 1989, Nbs. 74-91), but submitted no evi dence
contravening the RDs BR The burden of produci ng evi dence sufficient to
raise a naterial issueis on the party challenging the result. The RDs
i nvestigation does not depend on information solicited froman enpl oyer,

al though an opportunity for such input was provided. (SamAndrews' Sons (1976)

2 ARBNo. 28.) For this reason and the reasons specified

YA showing that an econoniic striker resuned working for the struck enpl oyer
prior to the el ection woul d al so be sufficient to cause the loss of eligibility
to vote as an economc striker, but it is the enployer's burden to nake such a
show ng. Four of the enpl oyees listed in Appendi x C declared that they had not
returned to work for the Enpl oyer, whereas the renai ning 16 enpl oyees I n
Appendi x Cdid not nake simlar statenents. However, since the Enpl oyer nade
no show ng that these 16 enpl oyees had returned to work for the Ewpl oyer, the
Enpl oyer has failed to rebut the presunption that these enpl oyees retai ned
their status as economc strikers eligible to vote in the el ection.

11
16 ARB Nb. 9



in the preceding section, the RD's recormendati ons as to this group are

adopt ed.

Enpl oyees fromPrior Years Wio Joined the Srike Before Reporting to VWrk
Fnally, the 16 individuals in Appendix E did not work for the

Enpl oyer in the payrol|l period prior to the start of the strike, but had worked
there in prior years. FHfteen of these had not been recalled. The sixteenth
had worked in early July. He then went to work for another enpl oyer. Relying
on Hji Brothers (1987) 13 ALRB Nb. 16, in which the Board deni ed vot er

eligbility towrkers on layoff status even if they have a reasonabl e
expectation of being rehired, the RDrecommended sustai ning the chal | enges.

The Enpl oyer filed a single exception to the RD s reconmendat i on
because it did not have an opportunity to reviewthe declarations relied on by
the R However, the Enpl oyer submtted neither evidence nor legal authority
supporting eligiblity for those persons in Appendix E As stated repeatedl y in
this decision, nere conclusory statenents, which are otherw se unsupported, are
insufficient to cause the Board to question the RD's reconmendati ons. (Sequoi a

Qange ., et al., supra.) Furthernore, the factual pattern involving the

Appendi x E voters clearly establishes that they were not enpl oyees and woul d
fall wthinthe exclusions of Hji Brothers, supra.

R

The chal l enges to the ballots in Appendices A B Cand D are hereby

overrul ed i n accordance wth the reconmendati on of the

16 ARB No. 9 12.



Regional Orector. The challenges to the Appendi x E bal | ots are sustai ned,
al so in accordance wth the recormendation of the Regional Orector.

The Regional Drector is directed to open and count the 93 ballots
subj ect to the chal | enges whi ch we have overrul ed, and thereafter to prepare

and serve upon the parties arevised Tally of Ballots.

Dated: July 12, 1990

BRICE J. JANGAN Chairnan?

GEGRY L. GINOI, Menfer

[ VONNE RAMCS R GHARDBON  Menfoer

JIMBLLIS Menber

JGEEPH C SHL, Menber

YThe signatures of Board Menbers in al | Board Decisions appear wth the
signature of the Chairperson first, if participating, followed by the
signatures of the participating Board Menbbers 1n order of their seniority.

13.
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A= SUMARY

Ace Tonato ., Inc. 16 ARB Nb. 9
(P Gase No. 89-RG5-M
Backgr ound

Oh August 10, 1989, pursuant to a Petition for CGertification filed by the
Lhited FarmVWrkers of Anerica, AHL-Q O (WFWor Lhion), the Agricultural Labor
Rel ations Board (ALRB or Board) conducted a representation el ection anong al |
agricul tural enpl oyees of Ace Tonato ., Inc. (Bl oyer) in San Joagui n
Gounty, Gilifornia. The petition alleged that a strike was in progress. The
initial Tally of Ballots reveal ed 21 votes for the UFW 45 votes for no uni on,
and 212 Challenged Ballots. As the latter were sufficient in nunber to
determne the outcone of the election, the Regional Drector (RD of the
Board's Msalia Regional fice conducted an administrative investigation of
109 bal l ots conprising five distinct groups. The RD determined that 56 of the
chal l enged bal | ots (Appendi x A were cast by economc strikers. The RD
recormended that the 56 chal | enges be overrul ed and that those ballots be
counted. The RDfound that eight ballots chall enged as not on the eligibility
list (Appendix B) were actual |y cast by individual s whose nanes appeared on the
list under slight variations of their nanes, the RD reconmended that the

chal | enges be overruled. Twenty chal l enged bal | ots were cast by persons
claimng economc striker status but whose nanes did not appear on the
prestrike payroll (Appendix Q. The RD recommended overrul i ng the chal | enges
because the enpl oynent of the individual s was corroborated i n one of several
ways. they worked under the nanes of other enpl oyees who were on the payroll,
they had docunentation such as pay stubs, or they failed to tinely submt work
tickets. In each case another enpl oyee on the pertinent payrol | vouched for the
chal | enged enpl oyee. The fourth group of chal |l enges (Appendi x D consisted of
nine workers. They asserted that they had worked under the nane of another, or
had docunentation of enpl oynent during the prepetition eligibility period. The
RD recommended overruling the chal | enges for the sane reasons as the Appendi x C
chal lenges. The fifth group of 16 individual s (Appendi x E) previously worked
for the Enpl oyer and joined the strike before reporting for work. The RD
recomrmended sust ai ni ng these chal l enges. Further, he recommended that the
remai ning chal | enged bal | ots be hel d i n abeyance. The Enpl oyer tinely filed
chal | enged bal | ot excepti ons.

Boar d Deci si on

The Board adopted the RD's recomnmendati on that the Appendi x A chall enges to the
56 bal | ots cast by economc strikers be overruled. The Epl oyer contended t hat
the enpl oyees wthheld their |abor solely due to fear and therefore, there were
no legitinmate "strikers". The Enpl oyer submtted no authority for the
proposition that violence rendered the strike void ab initio. The Board

concl uded that this case invol ved chal | enged bal | ot



procedures rather than el ection objections. The issue for determnation was
one of eligibility. Applying Triple E Produce (1990) 16 ARB No. 5, the Board
found that the eligibility of "economc strikers" as determined by the RD under
Board cases relating to pre-Act strikers was consistent wth applicabl e NLRA
precedent. The strikers were therefore eligible under the ARA In response to
the Enpl oyer's argunent that it had been deni ed due process because there had
not been a hearing and opportunity to cross-examine the chal l enged voters, the
Board concl uded that no hearing was required absent nmaterial issues in dispute.
The assertions of the Enpl oyer regarding the inpact of the alleged viol ence on
the individual challenged balloters were unsubstantiated. The Board
consequently relied on the adequacy of the RDs investigation. The Board
directed the RDto open and count the 56 "economc striker" ballots.

The Board accepted the RD's concl usion that those on Appendi x B were actual |y
on the list under sone variation of their proper nanes and overrul ed the

chal | enges. The Board overrul ed the Appendi x C chal | enges to persons who woul d
have been eligible as economc strikers but for the absence of their nane from
the prestrike payroll. Wiile the BEwl oyer chal | enged t he adequacy of the
determnation, reliance on declarations of those challenged, and the supporting
docunentati on, the Epl oyer did not submt evidence to rebut the finding. The
Board fol | oned earlier precedent in concluding that enpl oyees who perf or ned
conpensat ed work, and ceased that work in connection wth a current dispute
resulting in a strike agai nst the Enpl oyer were eligible.

The Board accepted the RD's reconmendati on to overrul e the Appendi x D
challenges to the eligibility of those non-strikers whose nanes di d not appear
ontheelighbility Iist even though they had worked during the eligibility
period. The BEnpl oyer had failed to submt evidence contravening the finding
that the individual s had worked.

The Appendi x E chal | enges were sustained by the Board. Relying on Hji Brothers
(1987) 13 ALRB No. 16, where it denied eligibility to workers in layoff status,
the Board concl uded that workers fromprior years who joined the strike before
being recal | ed were ineligible.

The Board deci ded to hol d i n abeyance the renai ning ball ots and to consi der
themonly if they proved outcone determnative followng the i ssuance of a
revised tally of ballots. Two Board nenbers objected to hol ding the renai ni ng
bal | ots based on the belief that all challenged ball ots shoul d be i nvesti gat ed
inmedi ately foll owng the el ection.

* *x %

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case or of the ALRB

* * %
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h August 4, 1989, a Fetition for Gertification was filed by the
Lhited FarmVWrkers of Anerica, AHL.-AQ (herein "URW) to represent the
agricultural enpl oyees of Ace Tonato ., Inc. (herein "Ace").

h August 10, 1989, a representation el ection was held for the
agricultural enpl oyees of Ace Tonato and the tally of ballots showed the

followng results:

W, .o 71

No Lthion ............. 45

Uresol ved Chal lenged Ballots . . . 212

Total including unresol ved

Chal lenged Ballots ........ 328
Void Ballots ........... 2

As the chal l enged bal | ots were sufficient in nunber to deternmine the
outcone of the election, the regional director, pursuant to Title 8 Gilifornia
(de of Regul ations, section 203363(a), conducted an investigation of the
eligbility of the followng chal | enged voters listed in Appendi ces Athrough E



The chal | enges are grouped as fol | ows:
Appendi x A Srikers Wo Appear on the Payrol| Preceding the July 24,
1989 Srike.
Appendi x B Wters (hall enged as not on List who After Further
Review were Found on the Higibility List.
Appendix G Srikers who Verked in the Payrol|l Period Preceding the July
24, 1989 Srike who do not Appear on the Payrol|l Precedi ng the
Srike.
Appendix O Non-Srikers who do not Appear on the Bigibility List.
Appendi x E Enpl oyees FomPrior Years, wo Joined the Srike Before
Reporting to Wirk in 1989.
The Enpl oyer is a harvester of tonatoes.
It enpl oys | abor contractors to provide harvest enpl oyees. n

July 24, 1989, its enpl oyees began a strike.?

1. Ace Tomato' s contention that there was no strike or that the
individuals wthholding their labor were not strikers, is addressed bel ow
Furthernore, the enpl oyer has refused to provide its position regarding the
chal l enged ball ots until this question has been addressed.



Srikers who Appear on the
Payrol | Preceding the July 24,
1989 Srike

Al 56 enpl oyees naned in Appendi x Aidentified thensel ves as
strikers when they appeared at the el ection. None were listed on the
eligbility list provided by the enpl oyer, but all of themappear on the
payrol | records provided by the enpl oyer for the payroll period endi ng
I nmedi atel y before the start of the strike on July 24, 1989. A signed
declarations on the date of the el ection, August 10, 1989, stating that they
were on strike and had not returned to work.

The statute and board regul ati ons provide that economc strikers,
whet her repl aced or not, are eligible voters in any el ection conducted wthin
12 nonths of the start of the strike. Labor Gdde Section 1157; Glifornia
(ode of Regul ations Section 20852(a) (4).

Lhder George A Lucas & Sons (1977) 3 ALRB No. 5, enpl oyees who

cease work on the date that a strike begins, wo have been enpl oyed up to that
tine, are presuned to be strikers. In the case of the enpl oyees listed in
Appendi x A all have decl ared thensel ves to be on strike on the date of the

el ection. Uhder Val dora Produce Gonpany (1977) 3 ARB No. 8, it is presuned

that a striker who was enpl oyed in the unit in the payrol| period precedi ng
the start of the strike continues to be on strike and has a conti nui ng

interest in the struck job.



Qnce the status of an economic striker attaches to an enpl oyee, it
continues until it is affirnatively shown that the striker has abandoned
interest inthe struck job. Valdora Produce, supra; Pacific Tile and

Porcelain, Inc. (1962) 137 NLRB 1358. Uhder Pacific Tile, acceptance of

anot her job, even where the enpl oyee filled out forns describing hinself as a
per nanent enpl oyee, does not establ i sh abandonment of interest in the struck
job or the strike.

The investigation of challenged bal | ots di scl osed no evi dence t hat
any of the enpl oyees had accepted other enpl oynent prior to the date of the
election. No evidence that any of the enpl oyees |isted in Append x A had
accepted ot her enpl oynent or ot herw se abandoned interest in the struck job

was offered by any party. Uhder Pacific Tile, once it has been established

that a challenged voter is an economc striker any party contesting the
voter's eligibility has the burden of comng forward wth evi dence suffi ci ent
to establish that the striker has abandoned interest in the strike. Mre
failure to participate actively in picketing or acceptance of another job
payi ng hi gher wages, does not neet this burden.

The enpl oyer contends inits only submission to the region that
none of the enpl oyees were on strike, in that their absence fromwork nay
have been notivated by fear of viol ence in connection wth the strike and
that therefore, either none of its enpl oyees voluntarily went on strike or
each individual alleged to be a striker wthhel d | abor only because they

feared vi ol ence fromnon-enpl oyees and enpl oyees supporting the



strike. However, none of the workers listed in Appendi x A indi cated they
joined the strike because of fear of violence. Therefore, it is clear that
what ever effect the alleged fear and vi ol ence nay have had on ot her workers,
it does not affect the economc striker status of workers who state that they
went out on strike agai nst the conpany.

In any case, National Labor Relations Board precedent is clear
that a strike is the wthhol ding of |abor and that anyone who w t hhol ds
| abor, regardiess of notive, is a striker. Gors Gontai ner Gonpany (1978) 238
NLRB 1312, 1318; Ashtabul a Forge (1985) 269 NL.RB 774. Futhernore, In

Linpert Brothers, Inc. (1986) 276 NLRB 364, the individual s at issue

testified that they stayed anay because they were afrai d of vandal i smand
confrontations wth strikers. Neverthel ess, the national board found t hat
they were strikers wth all the incidents of such status. Qearly, subject
to a denonstration that they have abandoned interest in the struck job,
voting is one of these incidents.

Theref ore, because none of the parties submtted evi dence to
contradict the statenents of the 56 workers listed in Appendix A | credit
their statenents that they went out on strike on July 24, 1989. Mbreover,
because they were economc strikers at the tine of the election, | find they
were eligible to vote and | amhereby recommendi ng that the chal | enges to

their votes be overrul ed.



\oters who were Incorrectly
(hal | enged as not on Li st

Lpon further examnation, the workers listed in Appendi x B were
found on the eligibility list. Mreover, all these workers signed a
decl aration under penalty of perjury wherein they state that they worked
during the eligibility period. Therefore, because it is clear that these
workers worked during the eligibility period, | wll recoomend that the chal -
lenges to their vote be overrul ed.

Santiago Rocha Aguayo was found on the eligibility list as
Santiago A Rocha.  The social security nunibers of both these individual s are
the sane.

Bva Alcantar Soto was found on the eligibility list as Bva A
Soto. The social security nunibers of these two individual s are the sane.

Minuel Ballesteros appeared on the eligibility list as Minuel B
[Dal | esteros. Both individual s have the sane social security nunier.

Augustin Hernandez O az was found under the nane
Agustin H Daz. The social security nunbers of these two individuals are
the sane.

Mirria Raquel Hores Gastro Garcia was found under the nane Mria
R C Hores. The social security nuniers of both these individuals are the
sane.

Jesus Prenentel appeared inthe eligibility list as Jose E

Prenentel . Both individual s have the sane social security nunber.



Mawrilio Quntero appeared on the eligibility list as Mwritio
Quintero. However, the socia security nunier of both Quinteros natch.

Val ente Saavedra appeared on the eligibility list as Valente V.
Saavedra.  Both individual s have the sane social security nunier.

Notw t hstandi ng the slight variance in the nanes shown on the
eligbility list and chal | enge envel ope of sone of the individuals di scussed
above, it is sufficiently clear that the individual s who have simlar nanes are
the sane person because they had the sane social security nunier.

Therefore, | conclude that eight (8) individuals |isted in Append x
B worked during the eligibility period and | recoomend that the chall enges to
their ballots be overrul ed.

Srikers who Wirked in the Payrol | Period
Preceding the July 24, 1989, Srike who do
not Appear in the Payrol | |Inmediately

Preceding the
Srike.

The chal | enged bal | ot investigation disclosed that each tine a
wor ker enptied two buckets he recei ved a ticket which coul d be redeened for
$.90. The investigation a so disclosed that it was not uncormon for workers,
especially fromthe sane famly, to receive pay under another enpl oyee's nane.
The investigation further disclosed that sone enpl oyees did not pronptly submt
tickets they had earned or that they were hol ding for other enpl oyees. In
either case, the nanes of these workers woul d not appear on payrol | records.

The workers in Appendi x Cworked during the payrall

period enconpassi ng July 14, 1989 through July 20, 1989, i.e.,
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the payrol| preceding the start of the strike at Ace. These workers state in
decl arations signed under penalty of perjury that they worked for Ace until
July 24, 1989, when they went out on strike agai nst the enpl oyer. Sone
workers further state that they worked under another enpl oyee's nane. Qhers
state that they did not cash their tickets until after the eligibility period.
Each worker's statenent is corroborated by at |east one other worker whose
nane appears in the pre-strike payroll.

| have identified bel ow each striker whose tickets were not
submtted pronptly during the payrol|l period. In each case, the enpl oyee
stated in their oan declaration that they worked during the payrol|l period
preceding the strike, and that their tickets were not pronptly submtted. In
each case, as noted above, another enpl oyee who does appear on the payroll for
that period corroborates the chall enged striker's statenent that they were
present and working during the payrol| period i nmedi ately preceding the
strike. | have treated themthe sane as those who worked under a different
enpl oyee' s nane.

Lorena Aguilera states that she went on strike on July 24, 1989
and had not returned by the date of the election. She further states that
she worked in the payrol | period i mediately preceding July 24, 1989, in the
crewof Hdel Mreno, but that her nother Roselia Qortez Aguil era submtted

all her tickets for her.



Rosalia Qortez Aguilera states under penalty of perjury that she
worked in the payrol | period preceding the strike before she went out on
strike on July 24, 1989. She al so provided pay stubs whi ch showthat she had
been paid for work perforned before the strike on June 19 and 20, 1989.

Rosalia Qortez Aguilera does not appear on the payrol | precedi ng
the strike. However, another enpl oyee who appears on the payrol| precedi ng
the strike who knows both Lorena Aguil era and Foselia Qortez Aguil era because
she worked in the sane crew and because she was their nei ghbor during the
tonat 0 season states that both were present and working during the payrol |l
period before the strike.

Based on the above, | conclude that both Roselia Gortez Aguil era
and Lorena Aguil era were strikers who worked in the payrol | period precedi ng
the strike. Therefore, | recormend that the chal l enges to these ballots be
overrul ed.

Hias Gastillo Gibrera gave a declaration at the el ection stating
that he had worked at Ace since the mddle of July 1989. He presented pay
stubs at a followup interviewshowng that he worked at Ace fromJuly 5
through July 22, 1989, and he identified hinself as a striker. Based on the
foregoing, | conclude that he was a striker who worked in the payrol | period
preceding the strike and | reconmend that the challenge to this ballot be
overrul ed.

Arnol do Ganacho, Franci sca Ganacho and M ctor Ganacho al | stated
that they worked until the start of the strike on July 24, 1989, including in
the payrol | period ending i mediately before the start of the strike. They

renai ned on strike until



after the election. None of the three had submtted their tickets as of the
taking of their followp declarations after the el ection. The Canachos
statenents that they worked during the payrol|l period preceding the start of
the strike are corroborated by the decl arati ons of enpl oyees who know t he
three Ganachos both at and away fromtheir work because they are related to
them These enpl oyees, who appear on the payrol| records for the period
preceding the strike, state that Arnoldo, Fancisca and M ctor Ganacho were
all working in the payroll period preceding the strike. Based on all of the
above, | conclude that Arnol do, Francisca and M ctor Ganacho were al|l strikers
who worked during the payrol| period preceding the strike and | recommend t hat
the chal l enges to these bal | ots be overrul ed.

Li ndol fo Hernandez Ganacho states that he went out on strike
agai nst Ace on July 24, 1989. A though his nane does not appear in the
payrol | records for the period i nmedi ately preceding the strike he states that
his wfe cashed the tickets which they both earned. Hs wfe, Evangelina
CGanacho, does appear in the payroll records for the period i nmedi atel y
preceding the strike. She al so corroborates M. Ganacho' s statenent that she
cashed both their tickets. Based on the above | conclude that Lindolfo
CGanacho was a striker who worked during the payrol|l period preceding the
strike and | recoomend that the challenge to his vote be overrul ed.

Laura Espi nosa decl ares that in the week before she went on strike

on July 24, 1989, she worked at Ace under the nane
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of her nother, Rosanaria Espinosa. Rosanaria Espinosa s nane appears on the
payrol | list for the payrol| period ending i nmedi atel y preceding the start of
the strike and she states that Laura worked under her nane. Additionally,
anot her enpl oyee who appears in the payroll preceding the strike and who is
personal |y acquai nted wth Laura Espi nosa because she worked in the sane crew
prior to the strike and because she was her nei ghbor during the tonato season,
confirns that Laura Espi nosa worked the week preceding the strike. Based on
this information | recoormend that the challenge to this ballot be overrul ed.

Aicia Ml donado and Jesus Ml donado state that they worked for
Ace Tomato until they joined the strike on July 24, 1989. They further state
that they worked under the nane of Luis Mil donado, their father. Esperanza
M donado states that she worked at Ace Tonato until July 24, 1989, when she
joined the strike.

Lui s Mi donado states that his son, Jesus Mi donado and his
daughters Alicia Ml donado and Esperanza Val enci a Mil donado al | worked at Ace
until July 24, 1989, when the Mil donado famly joined the strike. He further
states that he cashed the tickets for his son and his two daughters. Luis
Mil donado' s nane appears in the payroll records for the period i nmedi at el y
preceding the strike. Based on the above | conclude that Jesus Ml donado,
Aicia Ml donado and Esperanza Val enci a Mil donado were al|l strikers who worked
inthe payrol|l period preceding the strike and | reconmend that the chal | enges
totheir ballots be overrul ed.

Jesus Espinosa Naranjo states that he went on strike on July 24,

1989, after havi ng worked and havi ng been pai d the week
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before the strike under his wfe's nane and social security nunier. Teresa R
Naranj o decl ares that Jesus Espi nosa Naranj o worked under her nane and soci al
security nuniber. Teresa Naranjo's nane appears on the enpl oyer's pre-strike
payrol | records and she corroborates Jesus Naranjo' s statenent that he worked
under her nane in the week preceding July 24, 1989. Based on this infornation
| recoomend that the chall enge to Jesus Espinosa Naranjo' s bal | ot be

overrul ed.

Minuel Zarate Sanchez states he worked for Ace until he went on
strike on July 24, 1989. Fior to the strike, he submtted tickets he earned
by giving themto his wfe, Serafina Zarate. Serafina Zarate al so states that
she worked for Ace Tonato until she went out on strike on July 24, 1989.

A though she was not found on the payroll preceding the strike at Ace, she
provi ded payrol | stubs whi ch showed she worked for Ace fromJuly 10, 1989
through July 22, 1989. Based on the above, | recommend that the chal | enges to
these bal | ots be overrul ed.

Mrin Zarate Sanchez states that he worked until the start of the
strike, submtting his tickets through Mria C Zarate, who confirns her
husband' s testinony in her declaration. Mria C Zarate's nane appears in the
payrol | period i nmediately preceding the strike. Based on the foregoing |
recomrmend that the challenge to this ball ot be overrul ed.

Mria E Mllanueva states that she started wth Ace on July 10,
1989, and worked until she joined the strike on July 24, 1989. She provi ded
proof that she was paid on July 12, 1989.

-12-



Additionally, two co-workers state that they saw her working for Ace during
the payrol | period i nmediately preceding the strike. | reconmend that the
chal l enge to her ballot be overrul ed.

Quillerno Perez Sepul veda states that he worked under his wfe's
nane in the week preceding the strike until he joined the strike on July 24,
1989. He further states that he submtted his tickets for paynent after the
strike began through his wfe, Josefina Luna de Perez. Josefina Luna de Perez
corroborates her husband s statenent and her nane appears on the enpl oyer's
payrol | records for the payrol| period i nmedi ately preceding the strike. |
recomnmend that the challenge to this vote be overrul ed.

Hena Sanchez Zarate states that she worked for Ace until July 24,
1989 when she went out on strike. She further states that during this tine she
worked wth her husband Antoni o Sanchez Zarate and that she was paid under his
nane. Antoni 0 Sanchez Zarate corroborates his wfe's statenent. Additionally,
he states that he also joined the strike on July 24, 1989. A though his nane
was not found in the payrol | imnmediately preceding the strike, he provided pay
stubs whi ch showthat he worked for Ace fromJuly 7, 1989 through July 22,
1989. Two Ace workers also state that they sawthe Zarates working for Ace
during the payrol | period i nmedi ately preceding the strike at Ace. Based on the

above, | reconmend that the chal | enges to these two votes be overrul ed.
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Raul Zarate states that he worked for Ace until he joined the strike
on July 24, 1989. He further states that during this tine he worked under the
nane of Irna Zarate. Irnma Zarate's nane appears in the payrol | period
inmedi ately preceding the strike at Ace. She provided the region wth a
decl aration corroborative of her husband s statenent. Additionally, two workers
stated that they saw Raul Zarate working for Ace during the payrol | period
inmedi atel y preceding the strike. Therefore, | recoomend that the challenge to
this bal | ot be overrul ed.

Based on the evi dence di scussed above, | recormend that the
chal | enges to the votes of the workers listed in Appendi x C be overrul ed.

Non-Srikers who Vérked During the

Higibility Period who do not Appear on the
Higibility List

The workers listed in Appendix Dstate in declarations under penalty
of perjury that they worked during the eligibility period. Sone state they
wor ked under soneone el se's nane. Each worker's statenent was corroborated by
anot her worker who either stated that each worker listed in Append x D either
wor ked under the nane they state they worked under or that they sawthe worker in
question working during the eligibility period. As noted previously, it was not
uncommon for workers to work under another enpl oyee's nane. This practice
provi des a pl ausi bl e expl anati on why the nanes of sone Appendi x D workers are not
listed onthe eligibility list. Mreover, each Appendix Dworker's statenent is

corroborated by at |east one other worker's statenent.
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Mria Teresa A cauter states that she worked under the nane of her
husband, Henerico Alcauter, and that they both worked at Ace fromthe begi nning
of July 1989 through the date of the election. Henerico Alcauter's nane
appears on the eligibility list. Additionally, another enpl oyee on the crew
who knows her personal |y corroborates Miria Teresa Al cauter's statenent that
she worked during the eligibility period. | reconmend that the challenge to
her bal | ot be overrul ed.

R goberto CGal deron states in a decl aration under penalty of perjury
that he worked during the week preceding the filing of the el ection petition.
He provided pay stubs which showthat he was paid for work perforned on July
28, 1989, the first day of the eligibility period, and for August 4, and August
7, 1989. Because M. Gil deron substantiated his claimthat he worked during
the eligibility period | recoomend that the challenge to his ballot be
overrul ed.

Moni co Hernandez D az states that he worked during the payrol |
period ending i nmedi atel y before the filing of the el ection petition and that
he submtted his tickets through his wfe, Mria Luisa Hernandez, whose nane
was found on the elgibility list. Mria Luisa Hernandez corroborates her
husband' s declaration. | recormend that the challenge to this ballot be
overrul ed.

Noe Esqui vel states that he worked the week preceding the filing of
the el ection petition and that he gave his tickets to Lionel Acauter, his
nephew for submssion. Lionel Acauter's nane is on the payroll list for the

week preceding the filing of
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the el ection petition and he voted wthout challenge. Esquivel's statenent is
corroborated by another nenfber of the crewwho knows Esquivel personally and
who voted wthout challenge. Based on this infornation, | recoomend that the
chal l enge to this ball ot be overrul ed.

G| Quznan states that he worked during the eligibility period and
that Mrgarito Zanorano submtted GQuznan's tickets for paynent. Mrgarito
Zanorano' s nane appears on the eligibility list. Qiznan's statenent that he
worked the week before the filing of the el ection petition and that he
submtted his tickets through Zanorano i s corroborated by two ot her enpl oyees
who appear on the eligibility list. | recoomend that the challenge to this
bal | ot be overrul ed.

M cente Rodriguez and Mria Rodriguez, husband and wife, each state
under penalty of perjury that they worked during the eligibility payroll period
whi ch ended on August 3, 1989. Each of these workers further state that they
gave their tickets to Lucia C BEnriquez, Mria Rodriguez sister, to present for
paynent, Lucia C BEriquez appears onthe eligibility list. Another worker, a
relative of Mria Rodriguez, corroborates the Rodri guez'statenent that they
worked during the eligibility period and that they gave their tickets to Lucia
Briquez to cash. This worker al so appears on the eligibility list. Based on
this information, | reconmend that the chall enges to the Rodriguez' s ballots be

overrul ed.
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Isaul Gastro Rubi 0's nane does not appear on the eligibility list.
However, he states under penalty of perjury that he worked during the
elighbility period. H al so provided pay stubs whi ch showthat he worked on
August 3, 1989, the last day of the eligibility period, and August 4 and August
5, 1989. Because M. Rubi o substantiated his claimthat he worked during the
eligbility period | recoomend that the challenge to his ballot be overrul ed.

Teodoro Mntes Zanorano states that he worked at Ace during the
eligbility period. Another enpl oyee who appears on the eligibility list and
who voted wthout chall enge decl ares that Teodoro Mntes Zanorano worked each
day in the payrol| period ending i nmedi ately preceding the filing of the
el ection petition. Based on the foregoing, | concl ude that Teodoro Mntes
Zanor ano worked during the eligibility period and | reconmend that the
challenge to this ball ot be overrul ed.

In viewof the foregoing discussion | reconmend that the
chal l enges to the ballots of the enpl oyees listed in Appendi x D be
overrul ed.

Epl oyees FomPrior Years who

Joined the Srike Before Reporting
to Wrk in 1989

The workers listed in Appendi x E had worked for Ace in prior years.
Each of these workers wth the exception of Sanuel Lopez signed a declaration
stating that they had not been recalled to work in 1989 prior to the
commencenent of a strike on July 24, 1989. They further state that when the
strike coomenced, they joined the striking workers. None of themwth the

excep-
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tion of Lopez allege that they perforned any work for Ace Tomato in 1989. Y

A though under the National Labor Relations Act workers who are on
lay off status and who have a reasonabl e expectation of being recalled are
eligble tovote, the Agricultural Labor Relations Board has not adopted this
federal standard of voter elig bility. To the contrary, the ALRB has not
allowed workers on lay off status to vote even if they have a reasonabl e

expectation of being rehired. Hji Bothers, (1987) 13 ALRB No. 16.

Therefore, pursuant to Hji | amrecommendi ng that the chal | enges to the
bal | ots cast by the voters naned i n Appendi x E be sustai ned.

Reconmendat i on

It is hereby recoomended that the chal lenges to the ballots of the
indvidual s listed in Appendix A B G and Dbe overruled and the ballots be
counted, and that the chal lenges to the ballots of the individuals listed in
Appendi x E be sustai ned. The regional director further reconmends that the
renai ning chal | enged bal | ots be pl ace i n abeyance pendi ng further

investigation if they are outcone determnative.

1. Sanuel Lopez states in a declaration that he worked for Ace on July
10, 11, and 12, 1989, and then he went to work for another enployer. In
previous years he had worked for Ace and the other enpl oyer at the sane tine.
However, in 1989, because of his hours wth the second enpl oyer, he
anticipated that he would not be able to return to work for Ace until
Sept entoer 1989 Because of this, Sanuel Lopez has been included wth the ot her
vworkers who were on lay off status. Additionally, Lopez states that he joi ned
the strike on July 24, 1989.

- 18-



Gncl usi on

Pursuant to Title 8 Glifornia Gode of Regul ations, Section 20363,
exceptions to the concl usions and recommendations of the regional director are
to be filed wth the executive secretary by personal service wthin five (5)
days or by deposit in registered nail postnarked wthin five (5) days foll ow ng
service upon the parties of the regional director's report. An original and six
(6) copies of the exceptions shall be filed and shall be acconpani ed by seven
(7) copies of declarations and other docunentary evidence in support of the
exceptions. pies of any exceptions and supporting docunents shal | be served
pursuant to Section 20430 on all other parties to the proceeding and on the
regional director and proof of service shall be filed wth the executive

secretary along wth the exceptions.

Dat ed: H/J t;/?-.r Respect ful | y submitted,

/_f‘_? Ly Spdncid /4’42‘:

Lawence A derete

Msalia Regional Drector
Agricultural Labor Rel ations Board
711 N Qourt Sreet, Quite A
Msalia, Giifornia 93291
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