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CASE SUMVARY

T. T. Myasaka, Inc. 16 ALRB No. 16
(Antoni o Rono) CGase Nos. 89-C=19 SAL
89-(&1

9-1-SAL
89- (= 19-2- SAL
ALJ Deci si on

The conpl aint alleged that the Enpl oyer refused to rehire the Rono famly
for the 1989 strawberry harvesting season because Antoni o Ronmo had engaged
in protected concerted activities the previous season. The ALJ found no
causal connection between the concerted activities she credited

(conpl ai ning about |ate |unches and the absence of drinking cups in the
fields during the 1988 harvest season, and supporting his son's effort to
file a worker's conpensation claimin July 1988) and the Enpl oyer's
subsequent refusal to rehire the famly. The ALJ found that the famly
was denied rehire for poor work habits and attitudes. She therefore
recommended di smssal of the conplaint.

Boar d Deci si on

The Board adopted the findings, conclusions and recommendati ons of the
ALJ, and dismssed the conplaint inits entirety.

* % *

This Case Summary is furnished for infornation only and is not the
official statement of the case or of the ALRB.
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BARBARA D MOORE, Admini strative Law Judge:

This case arises froma conpl ai nt*based on three, charges
filed wth the Agricultural Labor Relations Board (hereafter "ALRB' or
"Board') by M. Antonio Rono against T.T. Myasaka, Inc. (hereafter
"Respondent, " "Myasaka," or "Conpany"), alleging that the Conpany
refused to rehire Rono and his famly because he engaged in protected
concerted activity. Al docunents were tinely filed and properly
served, and the matter proceeded to hearing before ne in Salinas,
Galifornia, on My 1 and 2, 1990.

General (ounsel and Respondent were represented by
counsel . Al parties were afforded full opportunity to participate
inthe hearing, and both General Gounsel and Respondent filed post-
hearing bri efs.

Based on the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argunents of
the parties, | nake the followng findings of fact and concl usi ons of

| aw . JIRSOCIN

Respondent is an agricultural enpl oyer, and the all eged
discrimnatees are agricultural enpl oyees wthin the neani ng of sections

1140.4 (c) and 1140.4 (b), respectively, of the

'Gneral Qounsel's Exhibit 1-D Hereafter, General Qounsel's
exhibits wll be identified as "G2X nunber.” No other party introduced
any exhibits.

°N| references to the official hearing transcript will be cited
as "vol une: page."




Agricul tural Labor Relations Act (hereafter "Act" or "ALRA').® The
foll ow ng persons are supervisors wthin the neani ng of section
1140.4 (j) of the Act: T.T. Myasaka, Ray Kusanoto, A berto Penilla,
Jose Luis Renteria and Jose Canpos.

1. THE ALLEGED UNFAI R LABCR PRACTI CES

General ounsel alleges that M. Rono and his famly were
deni ed rehire at the begi nning of Respondent's 1989 * season because
Ant oni 0°> had supported his son Agustin's effort to file a worker's
conpensation claimin July 1988 and, that sane season, had conpl ai ned
about certain working conditions.

Respondent admits it refused to rehire the Rono famly, but
denies that it was for those reasons; however, its asserted reasons have
varied. They wll be discussed infra.

[, GOMPANY CPERATI ONS

Respondent grows and harvests strawberries for anot her
Myasaka enterprise, Véll Fct, Inc., (hereafter "Vél| R ct") which then
ships the strawberries. A berto Penilla supervises the ten crew forenen
at Myasaka. Ray Kusamoto is in charge of quality control for both
Respondent and VIl Pict. Qality was of paranount inportance to M.
M yasaka; consequently, tw ce every day, VeIl Fct sent its quality

control officers to Respondent's fields to check the work. (11:4.)

Al section references herein are to the California Labor Code
unl ess ot herw se speci fi ed.

‘Nl dates herein are 1989 unl ess ot herw se specifi ed.

*Henceforth, for sinplicity's sake, | will use the given nane of
each nenber of the Rono famly.
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There was no witten disciplinary systemat Myasaka. A though
the Gonpany did not have a strict seniority system its practice was to
hi re workers who had previ ously worked there.

V. THE ROMP FAMLY S WIRK H STCRY.

The famly had a long-termwork history wth Respondent .
Antonio started work in 1965 and, from1974 through 1988, worked there
every season. Hs son Agustin worked from1974 until July 20, 1988, when
he was injured on the job. Another son, Ramro, worked there every season
from1984 until the end of the 1988 season. (I:77.) Irene, Aintonio' s
daughter, al so worked at the Gonpany, but her work history was not
descri bed.

The famly al ways worked as a unit. They worked for the
followng forenen: in 1986, Manuel Mdlina; in 1987, Jose Luis Renteria;
and in 1988, Jose ("Pepe") Canpos. They worked through the end of the
1988 pi cki ng season® but were not rehired when they applied for work the
fol | ow ng season.

V.  THE APPLI CATI ON FCR WIRK AND REFUSAL TO REHLRE

At the beginning of the 1989 season, in approxi nately the
first week of April, Antonio and various nenbers of his famly applied
for work wth Respondent. Early on, Ramro spoke to Penilla who said he
was not in charge of crew assignnents and they should talk to each

foreman. (1:80-81.) | credit Ramro's

°A the Prehearing Qonference, Respondent contended that the fanily
had | eft early wthout finishing the season, and both Penilla and Canpos
so testified. Subsequently, however, Respondent acknow edged that the
famly had conpl eted the season.



testinony that since he began work at Myasaka in 1984, Penilla had
al ways assigned the famly to a crew

The famly sought work fromtheir forenen for the i nmedi ately
preceding three years as well as five other forenen. Mlina agreed to
hire them but when they appeared for work, he said he did not have
instructions to hire anyone and could not |et themwork. They protested,
but he sinply repeated he coul d not hire anyone w thout orders.

Various other forenen told themthey could not be hired
wthout Penilla s approval. Wen they spoke to Penilla a second tine, he
was irritated and told them "I told you not to look ne up. | don't want
to see you." (1:86.)

Utinately, according to Antonio and Ramro, Forenan Canpos
told themthat Penilla had said if it were up to him he would hire the
fanmily but that there were orders from"the boss."’ (I:50-51;88-89.)

Ther eupon, Antoni o went to speak to

This conflicts with Penilla' s testinony that he nade the deci sion
not torehire the famly. The evidence as to when the deci si on was nade
is alsoconflicting. Penilla testified he nade his deci sion in 1989.
(1:15.) Hs declaration of May 24, 1989, (QX 1) is internally
i nconsi stent and both contradi cts and corroborates his testinony.
page 2, he seens to say he told Canpos in approxi mately July or August
1988, when Antoni o asked for work for "another daughter,” not to rehire
Antonio. n page 3, he declared it was not until the end of 1988 that he
nade the decision. n page 4, he stated that when the famly applied for
rehire in 1989, he advised the forenen not to rehire them GCanpos'
testinmony at one point suggests he was told not to rehire themat the end
of the 1988 season. (1:40-41.) | find that Penilla nade the deci sion,
but the evidence as to timng Is inconclusive. There is no nore reason to
rely on one statenent rather than another. Any of the tines stated is
logical, and it is even plausible that Penilla considered the decision
nore than once. | decline to draw an adverse inference because | do not
bel i eve they were bei ng evasi ve but were sinply inprecise, and
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M. Myasaka, but the secretary told himMyasaka was not there.

Antoni 0 was | eavi ng when a co-worker told himthat M yasaka
was upstairs. Antonio returned to the office and confronted the
secretary. He insisted on speaking to Myasaka, so she went upstairs
and returned wth the nessage that Myasaka did not want to speak wth
him (1: 51-52;88.) A that point, Antonio went to the ALRB Salinas
office and filed the instant charges. M. RESPONDENT S REASONS FCR
REFUSI NG TO H RE THE ROMPS.

As noted previously, Respondent's asserted reasons for not
rehiring the Rono famly have not been consistent. At the Prehearing
Gonference, it cited:

1. Absenteei sm

2. Problens wth the quantity and quality of work;

3. Leaving work prior to the end of the 1988 (and
possi bl y 1987) season(s);

4. No work was avai |l abl e.

Later, Respondent admtted that the famly had not failed to
conpl ete the season(s) and that their absenteei smwas no worse than
that of other enpl oyees, but contended the famly was chronically | ate.
The only evi dence produced on this point was Penilla s very general
statenent that they were "always late."

t he di screpanci es were not pursued.

! n any event, Penilla testified that his decision not to rehire
the famly was not based on their asserted failure to finish the
season.



None of their immediate forenen testified they were late, nor
Is there any evidence they so infornmed Penilla or that Penilla had any
personal know edge of their attendance. Therefore, | do not credit
Peni | | a.

As to the assertion that there was no work avail abl e
when the Ronos applied, only two® of the eight foremen wth whom
the Ronos spoke said they could not hire themfor this reason. Further,
Peni |l a never gave | ack of work as a reason for his decision. Mreover,
Respondent' s payrol | records for the weeks ending April 8 and April 15,
1989, ©° show a substantial increase in the nunber of workers.™

The final reason asserted by Respondent is that the quality
and quantity of the famly's work was unacceptable. M. Penilla
testified that since 1986 he had to nove the famly to a new crew each
year because the forenen did not want thembecause of the poor quality of
their work and because Antonio was difficult to supervi se because he

woul d not foll ow orders. ?

®Jose Luis Renteria and Adrian Lopez.
Y@X 4 and 5 respectivel y.

" Bxcl usi ve of individuals whose rate of pay is conparable to, or
greater than, that of crewforenen, payroll records showthat for the
week of April 8, Respondent had 137 enpl oyees, which increased to 154
enpl oyees in the week of April 15.

2penillaidentified Hinberto Gnzal ez (al so known as
Hunbert o Lopez), Jose Renteria and Jose Canpos as the forenen who
conplained. (1:6.) Penilla at one point stated that the famly worked
for Gnzal ez in 1986, but Respondent acknow edges that they worked for
Manuel Molina that year. (Respondent's Brief, pp.2-3.) It wll be
recalled that Mlina offered the famly work when they returned i n 1989.
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(1:6, 14-15.) According to Penilla, the forenen conpl ained to him
probabl y once or tw ce per week; so nuch so that he personally told the
famly they had to inprove. (1:16.)

Foreman Canpos testified that inthe 4 or 5 seasons that the
Ronos worked for him they "always" failed to neet the required standards
of quality and that Antonio woul d "conplain a lot" about being given
directions. (1:36-39.) He stated he corrected themvirtually every day,
and their perfornance woul d i nprove for a few hours but then | apse agai n.
Soneti nes he was so frustrated by their behavior, he said, that he did
not bother to correct thembut sinply conplained to Penilla in an effort
to have themrenoved fromhis crew (1:37.)

Foreman Renteria at first corroborated that Antonio did not
followdirection well but later admtted that generally the famly did
followhis direction. (11:9.) He did conderm the quality of the work
perforned by Antoni o and his daughter saying they "pi cked bad
strawberries" and packed i nproperly. According to him their poor work
occurred every day, and he warned themabout it at | east once a week for
the entire season. (1:9, 11-13.)-

Antoni o, Agustin and Ramro each denied that they were warned
about the quality of their picking to any greater extent than were ot her
workers. (1:52-53, 57-58, 63, 68-69, 74, 78, 90.) Two worker w tnesses
cal l ed by Respondent, Jose Mendoza and H polito Hernandez, testified only
that the Ronos were warned about the quality of their work about the sane

as the rest of the



workers. (1:18, 24.) S nce these workers were call ed by Respondent and
have no apparent reason to testify favorably for the Ronos and i ncur the
potential disfavor of their enployer, | accord their testinony
significant weight.

In view of the foregoing and Respondent’ s insistence on a high
qgual ity product, | do not credit the testinony of Renteria and Canpos
that the Ronos al nost constantly did poor work. Quality contro
i nspectors fromVel|l Fict cane to the fields twce a day to ensure the
product was up to its standards. Even if Canpos and Renteria were
inclined to tolerate poor perfornance by the Ronos because Antoni 0 was
difficult to direct or because it was too nuch troubl e to keep correcting
them | find it unlikely they would be able to do so in view of the
| nspect or s.

Renteria also testified that when he gave the famly
direction, Antonio would becone "kind of aggressive.” (11:9.) Hs
deneanor indicated that he neant Antonio was "a little" or "sonewhat"
rather than "very" aggressi ve.

This characterization is consistent wth Mendoza' s testi nony
that he never saw Antonio get upset or angry wth Renteria. (I11:18.) It
is also consistent with Antoni o's conduct regarding both the issue of
rehire and his son's workers' conpensation claim In each instance, his
i mmedi at e response was to confront the situation. He was direct and

insistent, but not angry or conbati ve.

_ See bel ow for a description of the workers' conpensation
i ssue.



Based on the foregoing, | credit Canpps and Renteria to the
extent that Antoni o was an assertive person who did not always fol | ow
direction and was inclined to do things his own way. | do not find any
evidence, including their testinony, however, which indicates that he was
i nsubordi nate or a discipline probl em

Havi ng exam ned the reasons asserted by Respondent for not
rehiring the Ronos, | turn nowto the concerted activity which General
Gounsel contends was the true basis for the Gonpany' s refusal to rehire

the famly. MI. ANTON O S GONCERTED ACTIM TY.

a. Conpl aints about working conditions.

The Ronos worked in Jose Canpos' crew for four or five years
including 1988. Antonio testified that during the 1988 season, at the
request of fellow workers, he conpl ai ned to Canpos that there were no
cups for drinking water, that the bathroomwas dirty and had no toil et
paper and that the workers.were not getting lunch on tine. (1:55.)

He did not testify what, if any, response Canpos nade to his
conplaints. Nor is there any evidence he told Canpos he was speaki ng on
behal f of other workers as well as hinsel f.

Canpos deni ed that Antoni o ever nade such conpl aints. He
testified he always nade sure the crew had | unch no nore than a mnute or
two late, and he insisted he always had two or three tanks of drinking
wat er and was al ways wel | -supplied wth drinking cups and toil et paper.

(1:34-36.)
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Polito Hernandez Canpos, ** a co-worker with the Ronos in
Canpos' crewin 1988, was called by Respondent. He testified he never
heard the Ronos conpl ai n about |unch being late and that, so far as he
knew there was always toilet paper in the bathroomand that drinking
cups and water were always available. (I1:24.)

A though Antonio did not testify that he nade conpl ai nts ot her
than to Canpos, Renteria testified that the Ronos®™ conpl ai ned about the
| ack of drinking cups on one occasi on whereupon Renteria contacted his
supervi sor who i nmedi atel y brought additional cups. (1:10.) He denied the
Ronos told hi mthey were conpl ai ni ng on behal f of other workers.

Renteria never specifically answered whet her Antoni o
conpl ai ned about late |unches. Instead, he sinply explai ned that
sonetines the crew woul d vote to have lunch late in order to finish
pi cking the "bl ock" in which it was working before quitting. (I11:9-10.)

Respondent cal | ed Jose Mendoza, who worked with the Ronos®™ in
Renteria s crew and he acknow edged that "at tines" he heard the Ronos

conpl ai n about |unch periods being late. He

“ M. Hernandez is distantly related to foreman Jose Canpos, |
found M. Hernandez a credible wtness and have no reason to concl ude
that the rel ati onship rendered his testinony bi ased.

“The questions to Renteria were phrased in terns of "the Ronos."
Absent nore specific testinmony, | do not take his responses to nean that
all of themconplained, and there is no way to be sure who did al though
p;] obably it was Antonio since he was usual ly the one who spoke up about
t hi ngs.

%See footnote 15, supra.
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testified he never heard the famly conpl ain about a lack of toilet paper
or drinking cups and was never aware of any shortage of toilet paper.
(11:18.)
Based on the foregoing, | find that Antoni o conpl ai ned to

Renteria about |ate |unch on one or nore occasions and about drinking cups
on one occasion. The fact that Mendoza and Hernandez were not aware of the
al | eged probl ens or conplaints does not, of course, establish that these
events never happened. However, | do not credit Antonio' s testinony as to
the other asserted conplaints including his testinony that he spoke to
ot her workers who aut horized hi mto nmake such conpl ai nts.

The fact that he never told General Gounsel about these all eged
i ncidents throughout the entire tine the charges were bei ng i nvesti gated
and other preparations for trial, including the Prehearing Gonference, were
bei ng made causes ne to believe they were nanufactured at the last mnute.
The cursory and concl usi onary nature of his testinony reinforces that
bel i ef .

b. Agustin's Wrkers Conpensation daim

As noted earlier, Agustin was injured on the job in July 19838. Hs
doctor gave hima formto be signed by Respondent whi ch he brought to the
Gonpany office. Ms. Jol ene Russo, the payroll clerk for both Respondent and
Véll Pict, instructed himto take it to M. Penilla. He did so, but M.
Penilla told himhe should take the formback to the office. He protested that
Ms. Russo had just sent himthere and asked Penilla if he woul d take the form

to her and get it signed.
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Peni |l a responded that Agustin should do it, that he (Penilla)
was not the one who was ill. (I:71.) Agustin followed Penillato try to
continue talking to him but Penilla got in his truck and left. (I:71-
72.)

Agustin returned to the office and conpl ained to Ms. Russo
about being sent back and forth. He again asked her to sign the form
but she told hi mhe was supposed to use a group insurance form (1:72.)
Agustin then asked if M. Myasaka were there. He did not testify what,

i f any, response Ms. Russo nade, but he left the formw th her and went
hone upset because the situation had not been taken care of. (1d.)

He told his father what had happened, and his father went to
see Penilla who said he did not know anything about the natter and not to
bother him (1:55-56.) Thereafter, Antonio and Agustin went to the
of fi ce because Antoni o expected M. M yasaka woul d resol ve the natter
since he had been hel pful to Antonio on other matters in the past.

They spoke to Ms. Russo who said the formhad not been signed,
that she did not think anyone was going to signit, and that, if Antonio
wanted to, he should fill out the group insurance form (1:73.) They
asked to speak to M. Myasaka, but he was not there. So, they |eft.

The testinony of Antonio and Agustin is uncontradi cted because
Respondent did not call anyone to testify on this subject. | have no
reason to doubt the Ronos' account, and, accordingly, | credit their

t esti nony.
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ANALYS S AND GONCLUS ONS

Generally, in order to prove a discrimnatory refusal to
rehire, the General (ounsel nust establish that: (1) the alleged
discrimnatee engaged in protected concerted activity, (2) Respondent
knew of the activity, (3) the discrimnatee applied for work at a tine
when work was avail abl e and (4) Respondent refused to hire the
di scri mnat ee because of her (his) protected activity. (Law ence

Scarrone (1981) 7 ALRB Nb. 13; Prohoroff Poultry Farns (1979) 5 ALRB

ND.9.) Ohce General (ounsel has established a prina facie case,
Respondent has the burden of show ng that its refusal to rehire was not
for prohibited reasons.

| have found that Antonio and his famly applied for rehire,
that work was available, and they were refused rehire. | conclude that
the refusal was not based on Antoni 0's conplaints regardi ng | unch and
drinking cups. There is no evidence Renteria was upset by them and the
famly was hired the season after the conplaints and worked that entire
season. | find no causal connecti on.

Turning to the allegation that the famly was not rehired
because Antoni o and Agustin pressed Agustin's workers' conpensation
claim Respondent's argunent that this Board has no jurisdiction msses
the mark. The ALRB is not adjudicating Agustin's rights under workers'
conpensation law but his right under the ALRA to engage in concerted
activity--an entirely different statutory schene--and is not precluded

fromdoi ng so by
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section 132(a). The cases cited by Respondent are inapposite.
Respondent ' s second argunent, that their actions were not

concerted activity, is worthy of examnation in view of the narrower

interpretation of this termdevel oped by the National Labor Rel ations

Board (hereafter "NLRB' or "national board') in Myers Industries, |Inc.

(hereafter Meyers 11), adopted by this 18 Board in Gournet Farns, |nc.
In Meyers |1, the NLRB reaffirned an earlier decisi on®™ wherein it

overturned the Alleluia Qushion ., Inc. (hereafter Alleluia)® line of

cases whi ch had expanded the circunstances under whi ch actions by
i ndi vi dual enpl oyees woul d be consi dered concert ed.

Fol l owing Meyers |11, the NLRB reversed its previous position
and, under current law the filing of a workers' conpensation clai mby an
individual is not concerted activity. (Arerican Gonmercial Lines, Inc. et

al. (hereafter ACQL) (1988) 291 NLRB No. 143.) There is no doubt that had

Agustin al one presented his clai mhe woul d not have been engaged in

concerted activity,® and his discharge on that ground woul d not be

7(1986) 281 NLRB 882, enf'd. sub nomPrill v. NRB (B.C dr.
1987) 835 F.2d 1481 [127 LKRVI2415], cert. den. (1988) 487 U'S. 1205 [128
LRRV 2664] .

18(1984) 10 ALRB No. 41.

“Meyers Industries, Inc. (hereafter Meyers |) (1984) 268 NLRB 493,
renanded subnomPrill v. NNRB (DC dr. 1985) 755 F. 2d 941, cert. den.
(1985) 106 S Q. 313.

%(1975) 221 NLRB 999.

~ “There is no question but that, if concerted, it is protected
activity because it undeniably relates to working conditions. The sol e
basis for the new NLRB rul e i s the change
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prohibited by the ALRA But he did not act alone, and it is his father's
intervention which raises the interesting question.

It has long been the | aw that one or nore enpl oyees who act to
support a single co-enpl oyee in a natter which affects only the latter
nay nonet hel ess be engaged in concerted activity. For exanple, in

Advance Carbon Products, Inc.,? an enpl oyee was engaged i n concerted

activity when he supported a fellowworker inthe latter's racial
discrimnation claim See also, YMA of the P kes Peak Regi on, Inc.

(1988) 291 NLRB No. 141 (concerted activity found where one worker hel ped

anot her protest his discharge; and Spartan Busi ness Equi pnent, |nc.

(1985) 274 NLRB No. 1487 (concerted activity where two enpl oyees

protested separately, and, on one occasion jointly, that one of themwas
entitled to mleage rei nbursenent).

Thus, unless the famlial relationship changes this rule,
Antonio and Agustin were engaged in concerted activity. There is sone
legal authority that the relationship nakes a difference. The issue is
inportant because in Glifornia agriculture it is conmon for famlies to

wor Kk t oget her.

In Nash-DeCanp Go. v. Agricultural Labor Rel ations Board
(hereafter Nash) (1983) 146 C A 3d 92, the Galifornia Gourt
of Appeal reversed this Board s decision which had held that a

regardi ng i ndi vidual enpl oyees' conduct w ought by Meyers I1.

2(1972) 198 NLRB 741 [81 LRRVI1418], enf'd. (9th Qr. 1974) 489
F.2d 732 [85 LRRM 2384].

“Nash- DeCanp onpany (1982) 8 ALRB Nb. 5.
16




husband' s conplaint to his foreman that he and his w fe had been
underpaid, as well as his discussion wth his wfe in the forenan's
presence about the foreman's refusal to correct the error, were concerted
activity. The Qourt's decision, however, is internally inconsistent. A
various points, it characterizes the enpl oyee, M. Avarado, as acting on
behal f of both hinself and his wife, while at other tines it views himas
acting al one. %

These i nconsi stencies nake it inpossible to clearly
di stingui sh dicta fromhol ding al though the Gourt's basic sentinent is
clear. It characterized A varado' s conplaint as "personal " and stated
that "the nere addition of his wfe...did not change the personal
character of his effort.” (p.I1l) Consequently, it found no concerted
activity.

The Gourt relied entirely on Gourt of Appeal decisions and did
not acknow edge that the NLRB has declined to foll ow the course set by
various courts whose deci sions contai n | anguage relied on by the Nash
court.

For exanple, in B aw Knox Foundry & MI1 NMachinery, |nc.

(hereafter B aw Knox),® the NLRB found concerted activity where an

enpl oyee conpl ai ned to a supervisor on behal f of his

*or exanpl e, the Gourt stated, "[w e proceed on the basis that
A varado was acting only on behalf of hinself and his wfe." (p.107.)
Hsewhere, it refers to Alvarado raising his wfe's claimonly
"incidental | y' and, at another point, characterized hi mas speaki ng
"again in the singular.” (pp. 107 and 111, respectively.)

%(1980) 247 NLRB 333.
17



cousin, al so an enpl oyee, who had conpl ained to himthat the supervi sor
had sexual | y harassed her. The NLRB rejected the enpl oyer's argunent
that it was not concerted activity and characterized the argunent as
refl ecting "confusion over the potential immaterial effect of what nmay be
personal notivation of enpl oyees for engaging in concerted activity, e.g.
famlial relationship." (p.348.)

n appeal, the Fourth Arcuit Gourt of Appeal, in |anguage
simlar to that in Nash, found no concerted activity and rul ed the
enpl oyee' s actions were purely personal. Subsequently, in the case of

I ndependent Sations (. (hereafter |ndependent) (1987) 284 NLRB 394,

whi ch, was decided after Meyers |1, the full N.RB upheld the

Admni strative Law Judge's (ALJ's) decision wherein the ALJ relied on
aw Knox and noted the NLRB s refusal

to adhere to the"Fourth drcuit's viev in subsequent cases.

In Geenwood Trucking, Inc. (1987) 283 NLRB 789, the nati onal

board found concerted activity where an enpl oyee inquired into, and

conpl ai ned about, paychecks issued to himand his wfe (al so an enpl oyee)
whi ch bounced. A though the NLRB al so characterized the husband s
conplaint as reflecting a nmatter of "joint and nutual concern to all the
drivers" (p.793) because other enpl oyees had conpl ai ned when their
paychecks bounced, its | anguage reflects that this was an additional

reason for its

®I'n I ndependent, however, the activity was nore clearly
concerted than in Nash because the enpl oyee conpl ai ned of favoritism
both as it affected his girlfriend and al so ot her enpl oyees.
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conclusion and it woul d have found concerted activity even in the absence
of the other factor.

Fnally, Wlls Dairy, Inc. db/a Wl Ils B ue Bunny (1987) 287

NLRB 827, although it does not cite Nash, shows the NLRB s di sagreenent
wth the approach in Nash. It found concerted activity and opi ned,
‘[ulnder the [NLRA, two is always enough, and there is no requirenent
that those who join in a conmon expression of concern act in a larger
nunber. " (p. 831.)

This Board has not indicated an intent to abandon the NLRB s
approach. Therefore, based on the foregoing, | find that Antonio' s
conversation wth Penilla on behal f of Agustin and the conpl ai nt they
jointly nmade to Ms. Russo were concerted activity. The nere fact that the
obj ective of both actions was to further a natter which would directly
benefit Agustin only is not determnati ve.

| also find the requisite enpl oyer know edge. In Myers I,
the NLRB decided that the requirenent of enpl oyer know edge neant the
enpl oyer had to know of the concerted nature of the protected activity.
A though Meyers Il did not reiterate that standard, it is clear that the

NLRB was reaffirmng its

“The NLRB s deci si on was nodi fi ed on appeal where the court did
not reach the question of concerted activity because it found union
activity present. (N.RBv. WIlIs Dairy, Inc. db/a WlIs B ue Bunny (8th
dr. 1989) 865 F.2d 175.) The NLRB s prouncenent that two is al ways
enough may be overstated to the extent it suggests that the objective is
irrelevant. (Joanna Gotton MIls . v. NLRB (4th dr. 1949) 176 F. 2d
749. Nonet hel ess, the various deci sions taken together nake the general
view of the NLRB apparent.
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prior decision. Mreover, cases since Myers Il have fol | owed

this rule with little discussion.”® Here, it was clear to Penilla that
Antoni o was acting on behalf of Agustin-and that the two of themwere
acting in concert when they jointly conpl ai ned to Risso.

There renai ns the question of causal connection.

Nei t her the responses of Penilla and Russo to Antonio and Agustin, nor
M. Myasaka' s refusal to talk to Antonio are sufficient to satisfy this
elenent. The nost that can be said of the forner two is that they were
| ess than hel pful, and, despite the fact that M. Myasaka had been

hel pful in the past, there is no evidence that his failure to speak wth
Antoni o neant he was hostile to Agustin's claaim Hs refusal coul d have
been for any nunber of reasons.

The timng of Penilla s decision not to rehire is potentialiy
significant, although not determnative. But the evidence on that point
is contradictory. | have already indicated | do not believe an adverse
i nference i s warrant ed.

Qher factors generally looked to in determning causality are
whet her the enpl oyer had a reason for its adverse action and whether it
was communi cated to the al |l eged di scri mnat ee and whet her an enpl oyer

gi ves inconsi stent or

®BSee, for exanple, JM. Transport (1984) 272 NLRB 545; Consuners
Power Gonpany (hereafter Consuners Power) (1986) 282 NLRB
131.
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shifting reasons for its action.® Here, Respondent gave a variety of
reasons which it later abandoned. This supports an adverse inference that
its true reason was unlawful . The reasons it ultinmately relied on were
unaccept abl e work perfornance and quality of work, and while | did not
credit the testinony that Antoni o and his daughter constantly perforned
poor work, | did find that the forenen considered himless than
cooperative in follow ng directions.

Wile this is not a very strong reason, the concerted activity
i s weak, none of nmanagenent's responses denonstrates that Agustin's claim
was greeted wth hostility, and Myasaka' s refusal to see Antonio is of
no probative value. A though the shifting reasons are suspici ous, based
on the entire record, | amsinply not persuaded that Antonio, and
consequently his famly, was deni ed rehi re because he and Agustin pressed

Agustin's claim Accordingly, | reconmend the conpl ai nt be di sm ssed.

DATED October 23, 1990
BARBARA MOORE

Admni strative Law Judge

\Wileit is true that an enpl oyer may fire an enpl oyee for
a good reason, a bad reason or no reason, it is also true that experience
shows that there is usually some reason. Gonsequently, the absence of a
reason or failure to tell a worker why she was fired can support an
inference that the true reason was unlawful. The sane logic applies to
refusals to rehire.
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