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SUPPLEMENTAL DEA ST ON ON CASE A.GH NG

Charging Party.

— N e N e e e e e e s

Pursuant to Labor Code section 1142(b),¥ the ULhited Farm
Wrkers of Arerica, AFL-A O (UFWor Whion) filed a request for review by the
Agricultural Labor Relations Board (ALRB or Board) of the General (ounsel's
determnation that Respondent had conplied wth the Board's O der in M easant

Val | ey Vegetabl e Go-op (1986) 12 ALRB No. 31, and that therefore the case

shoul d be cl osed.

In accordance wth its discretionary authority to review such
natters under the provisions of section 1142(b), the Board requested al l
parties to submt their positions on the question of closure, granted the
Lhion's Request for Review advised the parties of the extent of the record on
review, and, as prescribed by section 1142(b), now issues its decision.

Qn Decenber 29, 1986, the Board issued a Decision in which it

determned that, as alleged in the underlying unfair

YV Al section references are to the California Labor Gode unl ess ot herwi se
speci fied herein.



| abor practice charge and conpl ai nt, Respondent failed to bargain in good faith
wth the certified bargaining representative of its agricultural enployees in
violation of section 1153(e) by such acts as failing or refusing to honor the
Lhion's request for bargaining related information, inplenenting unilateral
changes in its enpl oyees' terns and conditions of enploynent, failing to notify
and bargain wth the Unhion about the effects, if any, of its decision to cut
back on production of specified crops in seasons between 1981 and 1984 and, wth
adver se consequences for one enpl oyee, failing to honor its agreenent to permt
senior cutters to transfer to a packing crew (M easant Valley Vegetabl e Go-op
(1987) 12 ALRB Nb. 31.)

O particular relevance to the instant proceeding is the Board s
additional finding that Respondent granted the relatively higher payi ng
assignnents i nvol ving the harvesting of cabbage and head | ettuce to new | abor
contractor-supplied crews, which assignnents traditionally had been perforned
by the Conpany's pernmanent H1 crew The Board concl uded that Respondent
i npl enented the change in practice as retaliation for the Union activities of
the H1 crew

To renedy what the Board deened a discrimnatory deprivation of favored
work to the HI crewin violation of section 1153(c), Respondent was ordered to
conpensate the crew for all |osses suffered as a result of the diversion of cabbage
and head | ettuce harvest work fromJuly 7, 1982 to June 4, 1984, and thereafter
until such tinme as Respondent and the Unhion reach agreenent as to an alternative

net hod of allocating such work in
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the future.

h March 4, 1988, the CGalifornia Gourt of Appeal for the
Second District sunmarily deni ed Respondent's Petition for Review of
M easant Valley Vegetable (o-op (1986) 12 ALRB No. 31. Respondent did
not seek further reviewin the Galifornia Suprene Qourt.

Thereafter, on behal f of the General Gounsel, the Regional
Drector of the Board s H Gentro Regi on commenced the conpl i ance phase
of this proceeding for the purpose of determning Respondent's nonetary
liability for the unfair |abor practices. Follow ng an investigation,
he concl uded that no | oss of pay had been incurred by the Hl crewas a
result of the work allocation, and that Respondent had satisfied all
other provisions of the Board's Qder in 12 ALRB No. 31. Accordingly,
on Septenber 29, 1988, he advi sed the Whion that he was closing the
case.

The ULhion obj ected to the proposed cl osing with a request that
the Board consider its dual contentions that General Counsel shoul d
have cal cul at ed backpay according to an hourly rather than a seasonal
formula, and that General Gounsel prematurely termnated the backpay
peri od.

Followng an initial reviewof the proposed closing in |ight
of the Lhion's objections, the Board, on Decenber 27, 1988, renanded
the natter to the Regional Drector for additional infornmation and
briefing wth a specific request that he provide the Board the data and
net hodol ogy whi ch served as the basis for his conclusion that the HI
crewwas not entitled to any

16 ALRB No. 12 3.



nonetary relief, either in the formof backpay or makewhole.? 1In |ight
of the Union's contention that backpay for the crew shoul d have been
neasured according to an hourly rather than a seasonal formula, the
Board directed the Regional Drector's attention to Arnaudo Brothers
(1981) 7 ALRB No. 25 for his assessnent as to whether the Arnaudo

princi pl e shoul d be applied here.?

On Novenber 20, 1989, the Regional Drector conplied with the
Board s renand directive by providing the Board wth the payrol| data
on whi ch he based his backpay anal ysis and filing a suppl enental
statenent in support of his initial decision to close the case.

n January 26, 1990, the Board granted the Uhion' s Request for
Review of the Regional Director's proposed closing and identified for
the parties the record upon which the Board intends to rely inits

ruling.?

The purpose of backpay under the National Labor

Z The Board differed with the Union with regard to the Regi onal
Drector's termnation of the backpay period, finding that his
Decenber, 1984 cut-off date was proper and thereby renovi ng that
question fromfurther consideration. The Uhion did not except to the
Regional Drector's determnation that no bargai ni ng nakewhol e was
due, and therefore that issue also is not under consideration.

¥ ps will be discussed nore fully bel ow, Arnaudo appears to authorize
a backpay forml a based on an hourly conputati on of wages under
certain l[imted circunstances.

“That record consists of the Board' s Decision and Order at 12 ALRB
No. 31, the Regional Drector's Septenber 29, 1988 4 osing Letter,
the Lhion's Cctober 11, 1988 Request for Review the Board' s Decenber
27, 1988 Qder remanding the instant matter to the Regional D rector
for additional information on briefing and the Regional Drector's
response t her et o.

16 ALRB No. 12 4,



Relations Act (NLRA) is "to vindicate the public policy of the [ NLRA|
by naki ng the enpl oyee whol e for | osses suffered on account of an
unfair |abor practice.”" (N.RBv. Dodson's Market, Inc. (9th dr. 1977)
553 F.2d 617, 620 [95 LRRM 2579], quoting Nat hanson v. NLRB (1952) 344
US 25 27 [29 LRRM2430].) Afinding of a discrimnatory di scharge,

for exanple, "is presunptive proof that sonme backpay is owed by the
violating enployer." (NLRBv. Madison Gourier, Inc. (DC dr. 1972)
472 F. 2d 1307, 1316 [80 LRRM 3377]. Accord NLRB v. Mastro M astics
Gorp. (2nd dr. 1965) 354 F.2d 170, 178 [60 LRRM 2578], cert. den.
(1966) 384 U S. 972 [62 LRRVI 2292].)

In Brown & Root, Inc. (8th dr. 1963) 311 F. 2d 447, 452, [52

LRRM 2115], the court acknow edged the difficulties facing the National
Labor Rel ations Board (NLRB) when seeking to accurately neasure a
backpay award, stating:

Gobviously, in nmany cases, it is difficult for the Board to
determne precisely the anount of backpay which shoul d be
awarded to an enpl oyee. In such circunstances the Board nmay
use as cl ose approxi nati ons as possible, and nay adopt forml as
reasonabl y designed to produce such approxi mations. V¢ have
held that wth respect to the formula for arriving at backpay
rates or anounts which the Board may deem necessary to devi se
ina particular situation, our inquiry may ordinarily go no
further than to be satisfied that the nethod sel ected cannot be
declared to be arbitrary or unreasonabl e in the circunstances
involved. (dtations omtted.)

Accordingly, federal courts have vested the NLRB with broad authority
when devi si ng procedures and net hods by which to conpute backpay.
(NLRBv. Brown & Root, Inc., supra, 311 F.2d 447; NLRB v. Seven-lp
Bottling Go. (1953) 344 U S 344, 73 S . 287 [31 LRRM 2237].)

Because the Agricul tural Labor Relations Act (ALRA or
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Act) is patterned after the NLRA California courts recognize that this
Board nust simlarly be accorded broad authority in backpay natters.
As expressed in Butte Mew Farns v. ALRB (1979) 95 Cal . App. 3d 961 [ 157
Gal . Rotr. 476]:
In framng a renedy, the Board has w de discretion,
subject tolimted judicial scrutiny. Ve can reverse only if

we find that the nethod chosen was so irrational as to amount
to an abuse of discretion....

A backpay award is only an approxi hati on necessitated by
the enpl oyer's wongful conduct. |n any case, there nay be
several equally valid nmethods of conputation, each yielding a
somewhat different result....The fact that the Board necessarily
chose to proceed by one nethod rather than anot her hardly nmakes
out a case of abuse of discretion. (Bagel Bakers Council of
Qeater NY. v. NLRB (2nd dr. 1977) 555 F. 2d 304, 305. Accord
see National Labor Relations Board v. Carpenters Uhion, Local
180 (9th dr. 1970) 433 F. 2d 934, 935; NLRB v. Brown and Root,
Inc. (8th dr. 1963) 311 F.2d 447, 452. )

(See al so Jasnmine Vineyards, Inc. v. ALRB (1980) 113 Cal . App. 3d 968,
982 [170 Gal . Rotr. 510].)

As a general rule, the NLRB cal cul ates backpay on the basis of

cal endar quarters within the backpay period. (F. W WWolworth Co.

(1950) 90 NLRB 289 [26 LRRM 1185].) Thus, each quarter during the
backpay period is considered a separate unit, wth the backpay award for
a given quarter being the difference between an enpl oyee' s | oss of pay
as aresult of the unfair |abor practice and his or her interimearnings
fromother enploynent, if any.? Inthis instance, the renedy is the

di fference between what the crew nenbers actual |y earned and what they
woul d have earned fromthe sane enpl oyer but for the discrimnation

agai nst

¥ Net backpay is determined for each quarter independent of and not
affected by the sumfound applicable to a different quarter.
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t hem

In Lane Gonstruction Corp. (1976) 226 NLRB 1035 [94 LRRM

1205], the NLRB acknow edged occasi onal seasonal fluctuations in the
construction industry, but concluded that they were not so pervasive as
to typify the industry generally and thus warrant exenpting the industry
as a whol e fromapplication of the quarterly formula. 1In the
agricultural context on the other hand, where seasonal fluctuations are
the normand enpl oynent patterns are generally less stable than in the
industrial context, this Board, wth court approval, has eschewed the
NLRB s standardi zed quarterly format in favor of various conputational
periods the Board believes nore accurately reflect the sporadi c nature
of enpl oyment patterns in the industry which our statute addresses.
Moreover, those periods may vary fromcase to case. (N sh Noroi an Farns
v. ALRB (1984) 35 Cal.Sd 726 [201 Cal . Rotr. 1]; see al so Sunnysi de
Nurseries, Inc. (1977) 3 ALRB Nb. 42.)

Wen exercising discretion in backpay natters, this Board
continues to be guided by the four basic formulas set forth by the NLRB
inits Casehandling Manual to estimate the amount of backpay due

discrimnatees (Arnaudo Brothers (1981) 7 ALRB No. 25), but when it is

not possible to readily determne the exact anount due the
discrimnatees on the basis of standard formul as, the Board, consistent
wth the NLRB, uses any formul a or conbi nati on of formul as consi dered
equitable in light of the nature of agricultural labor in California and

the type of payroll data available. (See, e.g., Sunnyside Nurseries,

I nc.
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(1977) 3 ALRB No. 42; Butte Miew Farns (1978) 4 ALRB No. 90, affirned
(1979) 95 Cal . App. 3d 961 [157 Cal . Rotr. 476]; Arnaudo Brothers (1981) 7
ALRB Nbo. 25; Kawano, Inc. (1978) 4 ALRB No. 104, affirned (1980) 106
Cal . App. 3d 937 [165 Cal . Rotr. 492].)

Thus, General (ounsel may present backpay fornmul as cal cul at ed
on a daily or weekly basis or by any nethod that is practicable and
reasonabl e and whi ch accords with the purposes and policies of the Act.
(Frudden Produce, Inc. (1982) 8 ALRB No. 26.) In Mario Sai khon, Inc.
(1983) 9 ALRB No. 51, the Board affirned conputation of backpay on a

daily basis. In Gams Brothers Farns, Inc. (1988) 14 ALRB Nb. 12, the

Board fol | oned a weekly conputation since the Respondent as well as the
I nteri menpl oyers had pai d enpl oyees on either a weekly or bi-weekly

basis. In Verde Produce Go., Inc. (1984) 10 ALRB No. 35, the Board

appl i ed a seasonal approach to conputing backpay where a
discrimnatee's interi menpl oynent fit the sanme overal|l seasonal
pattern as did his gross backpay earnings. In that sane case, however,
wth regard to a different discrimnatee, the Board utilized a
conbi nati on of nethods since the enpl oyee's history of enpl oynent
showed periods of sporadi c day-to-day enpl oynent as wel | as periods of
| onger termor nore stable enpl oynent patterns.

Ohce a regional director issues a specification setting
forth the gross amount of backpay which he estimates is due the
di scrimnatees, the burden of proof shifts to an enpl oyer to establish
facts which woul d negate the existence of nonetary liability to a given

enpl oyee or mtigate that liability. Here,

16 ALRB No. 12 8.



however, the Regional Drector, wthout issuance of a specification,
determned at the outset that Respondent owed no nonies to the H-I crew
either for | osses which the crew may have incurred due to Respondent's
deni al of higher payi ng work (backpay) or for |osses due to Respondent's
failure to bargain in good faith regardi ng the enpl oyees' terns and
conditions of enploynent, including overall wages and benefits
(bar gai ni ng nakewhol ). As Respondent had no cause to chal | enge the
Regional Drector's determnation, the matter did not reach the stage
where a respondent nornal |y woul d seek to mtigate nonetary liability.
Thus, the only question now before the Board i s whether the formil a
utilized by the Regional Drector is reasonably cal culated to renedy
Respondent' s viol ation of the Act.

A though the Regional Drector had access to
Respondent' s weekly payrol| data, he appears to have conpared the
avai lability of preferred work to other work on a percentage basis over
the entire season. In excepting to the Regional Drector's
net hodol ogy, the URWcontended that a nore appropriate forml a woul d
require calculation on an hourly basis, relying on the Board' s deci sion

in Arnaudo Brothers (1981) 7 ALRB No. 25.Y

9 In that case, the Board found that the Respondent had
discrimnatorily failed to transfer an irrigation worker to a higher
payi ng position of nmachi ne operator before conpletely termnating his
enpl oynent, also for discrimnatory reasons. |In order to determne what
he woul d have earned had he renai ned i n Respondent's enpl oy, the
Regional Drector selected a representative enpl oyee in each of those
categories and conputed their actual earnings. The difference in total
ear Ini ngs between the two representati ves was only $8.38, a relatively
snal | sum

(fn. 6 cont. on p. 10)
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The Regional Drector, however, in responding in his suppl enental
report to a direct inquiry fromthe Board concerni ng whet her he woul d
find Arnaudo applicable in this case, expressed the view that excess
hours worked may be treated as overtine only in those situations where
a significant increase in the nunber of hours worked in the new
posi tion woul d be required to achieve the sane earnings realized in the
former position.” F nding no substantial difference between the hours
of enpl oynment provided to the nenbers of the H1 crewand their
subsequent earni ngs whi |l e harvesti ng mxed and ronai ne | ettuce and
their hours of enpl oynent and earni ngs derived fromharvesting the nore
remunerative head | ettuce and cabbage crops, he woul d not apply
A naudo.

V¢ agree wth the Regional Drector's analysis insofar as he
found the disparity between hours worked by the HI crew prior to and

after the discrimnation insufficient to conpel

(fn. 6 cont.)

but for the fact that the irrigator had to work |longer hours, at a

| ower rate of pay, in order to approxi mate the earnings of the machi ne
operator. The irrigator worked 371 hours for $1,009. 75 whereas the
nachi ne operator worked 271.5 hours at higher hourly rate of pay for a
total of $1,018.13. The Admnistrative Law Judge (ALJ), wth Board
approval , characterized the 100 extra hours which an irrigator woul d
have to work in order to equal the earnings of the machi ne operator as
tantamount to an additional (or overtine) job which woul d not enter
into the conputation of either gross or net backpay.

"The Arnaudo principle is predicated on the NNRB's Conpli ance Minual
section 10604. 4 whi ch provides that since such additional work nornal |y
takes the formof overtine, "a discrimnatee is not obliged to work
addi tional hours over and above those whi ch woul d have been wor ked for
the [wongdoi ng] enployer [in order] to reduce the discrimnatee' s own
backpay" awar d.

16 ALRB No. 12 10.



adherence to the Arnaudo principle. V¢ depart, however, fromthe
Regional Drector's adherence to a percent age-based seasonal forml a
since that approach does not, in our view properly take into account
the fact that the crews overall earnings shoul d have been greater, even
wth no increase in the total nunber of hours worked, had the crew
continued to be accorded preferential assignnent in the hi gher paying
crops. That in essence is the finding which the Board reached in 12

ALRB Nb. 31.%

S nce our renedial purpose hereinis to restore "the economc
status quo that woul d have obtained but for the conpany's w ongful
[allocation of work]..." (Golden Sate Bottling Go. v. NLRB (1973) 414
US 168, 188 [84 LRRVI2839]), the Board has reexamned the record in

order to review Respondent's operations and in particular, the data
provided by the Regional Drector. Using the sane weekly payrol| data
as that available to the Regional Drector, the Board has determned the
preci se nunber of units which were harvested by each crewin each
category of crops in order to determne, on a weekly basis, whether the
H1 crewwas denied its usual preferential assignnent in the higher
payi ng crops.

Uilizing the pre-discrimnation 1980-1981 season as a
benchnark, we find that of the total of 647,084 units of crops harvested
that season, the HI crew received 63 percent of the work overall wth
75 percent of those assignnents representing work in the higher paying

crops. A though | ess work was

¥ e id. at p. 5.

11.
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avail abl e in the subsequent season (a total of 527,457 units, down nore
than 100,000 units fromthe year before), the allocation of work to the
various crews in terns of overall percentages renained the sane. Thus
the H1 crew continued to receive 63 percent of all avail abl e work,

just as it had in the prior season, but the anount of higher paying
work allocated to the crew decreased to just 11 percent while the
anount of | ower paying work increased from25 percent in 1980-1981 to
89 percent in 1982-1983. That trend continued and in fact intensified
In the season which followed. Wiile the units of work increased only
slightly (up 8,728 units), and the total anount of work assigned to the
H1 crew al so increased slightly, there was a di sproporti onate increase
In the amount of |ower payi ng work. Thus, although the crew was
allocated 73 percent of all work, 95 percent of that work was in | ower
payi ng assi gnnents.

Attached herewith as an Appendix is the result of the Board s
week- by-week anal ysis of the allocation of work to all crews during the
1982- 1983 and 1983- 1984 seasons according to crop. The Case Type
designations specified therein identify those weeks in whi ch no backpay
is due (Case Types A° B, Cand F) as well as those weeks in which
backpay is due (Case Types Dand E). The ultimate question as to
whether the H1 crew was denied preferred work can be tested only in
t hose weeks in which such work was available and all crews were
enpl oyed, that is, weeks in which Respondent had a choi ce i n specifying
which crews, the HI1 or the labor contractor's, woul d receive the

favored crop assi gnnents.

12.
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To facilitate review, we have designated two types of
i nst ances where Respondent had such a choi ce:
1. CASE TYPE D
Weks in which the H1 crewand at |east one, or perhaps both,
| abor contractor crews worked and head | ettuce and/ or cabbage
work was avail able, but the harvesting of those crop(s) was
al |l ocated exclusively to the | abor contractor crews while the
H1 crew was assigned solely to harvest mxed and/ or ronai ne
| ettuce.
2. CASE TYPE E
Weks in which both the H1 and the | abor contractor
crew(s) worked and both were assigned work either in head | ettuce
or cabbage, but the labor contractor crews were given a hi gher
nunber of units of such work.
In both of the above-described cases, the Hl crewwas available to
work and was given work, but was deprived of the preferred work which
it normal Iy woul d have received but for Respondent's discrimnation
and thus was deni ed the opportunity to reap higher overal |l earnings.
Wth regard to Type D cases, as denonstrated in the attached
Appendi x for the 1982-1983 season, we find 15 weekly periods i n which
the H1 crew was enpl oyed al ong with one or both I abor contractor
crews. A though head | ettuce and cabbage harvest work was available in

all of those weeks, it was

13.
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allocated solely to the |abor contractor crews.? Again as to
Type D cases, we find a simlar result in eight weeks of the follow ng
1983- 1984 season. For all of those weeks, backpay woul d be equal to
the nunber of units of work which the crew woul d have received but for
Respondent's failure to accord it preferential treatnent nultiplied by
the hi gher piece rate.

V¢ also find a nunber of Type E cases in each of the two
rel evant seasons. Thus, in the 1982-1983 season, we find six weekly
periods in which the HI crewas well as one or both of the |abor
contractor crews worked, and all were assigned work in all crops
i ncl udi ng head | ettuce and/ or cabbage. The |abor contractor crews,
however, received the greater share of the preferred work at tines when
the HI crewclearly was avail able to work and nornal Iy woul d have been
allocated the preferred work assignnents. For the subsequent season,
there are 10 such weeks.? Backpay in those instances woul d be neasured
by the difference between what the H1 crew actual |y recei ved and what

it woul d have recei ved but for Respondent's discrimnatory practices.

Fnally, there is one weekly period in the 1982-1983

¥ Those weekl y periods ended on Novenber 23 and 30, 1982 and
on the follow ng dates in 1983: January 4, 11, 18, 25, February 1, 22,
March 1, 8, 15, 29, and April 5, 12, and 19.

19 Decenber 17 and 31, 1983 and January 7, 28, February 11, Mrch 10,
24 and 31, 1984.

fléll dates are 1983: February 15, March 22, April 26, May 3, 10
and 17.

1—2.’ Al dates are 1984. January 2, February 4, 18, 25, March 3, 17,
April 7, 14, 21 and 28.

14.
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season (February 8, 1983) and three such weeks the next season (Novenber
5 and 19 and Decenber 3, 1983) in which the HIl crew and one or both
| abor contractor crews worked, but the HI crew al one was assigned to
work in head | ettuce or cabbage while no such work was all ocated to the
| abor contractor crews. No backpay is due for these Type F cases since
it was the H1 crewwhich actually received the preferential work
assignnents. Smlarly, no backpay coul d be ow ng in those weeks whi ch
we have characterized in the attached Appendi x as Case Types A Bor C
because no head | ettuce or cabbage work was available at all, and thus
there coul d be no opportunity for Respondent to favor one crew over
anot her .

V¢ bel i eve the above data, based on the payroll records
avai labl e to the Regional Drector, clearly establishes the propriety of
using a weekly rather than a seasonal basis for conputing backpay. For
the reasons indicated above, the daily basis using hourly wages and
enpl oyi ng the Arnaudo approach, is inappropriate. V¢ wll set aside the
Regional Drector's case cl osing deci sion based on a seasonal percent age
net hodol ogy, and renmand for a re-cal cul ation based on the weekly
approach indicated herein. After the Regional Drector has detern ned

t he backpay ow ng under the weekly nethodol ogy, he shall proceed in

15.
16 ALRB No. 12



accordance wth established Board practice as set forth in Title 8,
Galifornia Code of Regul ations, section 20290.

DATED.  August 30, 1990

BRUICE J. JANAAN Chai r man®

GREQRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON,  Menber

JIMELLIS, Menber

JOSEPH C SHELL, Menber

¥ The signatures of Board Menbers in all Board Decisions appear with
the signature of the Chairperson first, if participating, followed by
the signatures of the participating Board Menbers 1n order of their
seniority.
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APPEND X

PLEASANT VALLEY VEGETABLE GO CP
12 ALRB Nbo. 31, Case Nos. 82-CE16-OX et al.

SUMWARY GF IN TS F VAR OS CRCPS HARVESTED BY ALL GREVG
IN THE 1982- 1983 AND 1983- 1984 SEASONS

1982- 1983 Season

Veek Hl Qew ee | M Case? Preferred? Rate®
Endi ng Lhits of Lhits Lhits of Type Lhits Dfferential
\"r k of Work Wirk
By Gop By Qop By Qop
9/27/82 480 (c)? 0 0 A 0 N A
10/ 05/ 82 2196 (c) 0 0 A 0 N A
10/ 12/ 82 4391 (c) 0 0 A 0 N A
10/ 19/ 82 4126 (c) 0 0 A 0 N A
1277 ()
5403

Y Labor contractor crew of Geg Cheveres.

Z Labor contractor crew of Larry Mirtinez.

¥ A- HI crewenpl oyed during week. No backpay ow ng because no preference in
assignnent; B - Qnly labor contractor crew or crews enpl oyed during week. No backpay
ow ng because no preference in assignnent; C- HI and |abor contractor crew or crews
enpl oyed duri ng week but no cabbage or head | ettuce work avail abl e. No backpay ow ng
because no preference in assignnent; D- HI and | abor contractor crew or crews
enpl oyed during week. H1 crew assigned mx or ronai ne |lettuce or both. Labor
contractor crew or crews assi gned cabbage or head | ettuce or both. Backpay ow ng.
Backpay equal s nunber of units H1 woul d have harvested i n cabbage or head | ettuce or
both but for failure of preferential assignnent. (Preferential units not to exceed H
["s unit totals for week); E- HI and | abor contractor crew or crews enpl oyed during
week and assigned work elther in cabbage or head | ettuce or both. If HI crew
received a | arger anount of harvesting work in cabbage or head | ettuce or both than
| abor contractor crew or crews, backpay ow ng equal s the nunber of units HI1 woul d
have harvested in cabbage or head | ettuce or both but for the failure of preferential
assent. (Preferential units not to exceed HI1's unit totals for week); F - Both HI
and | abor contractor crew or crews enpl oyed during week. Qnly H1 assigned work in
cabbage or head | ettuce or both. No backpay ow ng since HI1 crew received
preferential work assi gnnent.

¥ Denotes nunber of units of higher paying head |ettuce and cabbage crops

harvest ed that week.

D fference between what H1 crew actual |y earned and what it shoul d have
earned in the absence of discrimnation.

¥ gynbol s denote crops, as follows lettuce. c, cabbage; m nixed | ettuce; r,
romai ne |l ettuce; hi, head
16 ALRB NO 12



HI Gew & LM
Véek Lhits of Lhits of Lhits of Case Preferred Rate
Endi ng \Vér k Vér k Vr k Type Lhits Dfferential
By Qops By Qops By O ops
10/ 26/ 82 2920 (m) 0 0 A 0 N A
599 (r)
3519
11/02/82 3630 (m) 0 0 A 0 N A
3985 (r)
7615
11/09/82 5876 (m) 0 0 A 0 N A
1309 (r)
7185
11/16/82 8672 (m) O 0 A 0 N A
4339 (r)
13011
11/23/82 9640 (m) 2446 (c) 0 D 2446(c) .21
(H1) 5857 (r) 4724 (m
11/ 29/ 82 9062 7170
(&
11/30/ 82 4242 (m) 851 (c¢) 0 D 851(c) .21
(H1) 4820 (r) 2090 (m
11/ 29/ 82 9062 2941
(&
12/07/82 6038 (m) 2086 (m) 0 C 0 N A
(H1) 2891 (r) 2707 (r)
12/ 06/ 82 8929 4793
(&
12/ 14/ 82 1845 (c) 0 0 A 0 N A
(H1) 119 (m
617 (r)
2581
12/21/82 278 (c) 5064 (c) 556( hl) E 4786 c) .21
(K1) 8298 (m 549 (m 556( )
12/20/ 82 1324 (r) 5613 5342
(O 9900
12/ 23/ 82
(LM
12/28/82 2412 (¢) O 0 A 0 N A
(H1) 6099 (m)
2553 (r)
11064
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HI Gew & LM
Véek Lhits of Lhits of Lhits of Case Preferred Rat e
Endi ng Vér k Vér k \Vér k Type Lhits Dfferen

By Gops By Gops By O ops tial
01/04/83 9373 (m 7304 (c¢) 0 D 7304 (c) .21
(H1) 1512 (n)
(O 8816
01/11/83 5778 (m 903 (c¢) 0 D 2856 (c) .21
(H1) 6581 (r) 1953 (c)
01/07/83 12359 5053 (m)
01/ 11/83 1593 (m)
(O 9502
01/18/83 7944 (m) 4720 (c ) 0 D 4720 (c) .21
(H1) 4909 (r)
(O 12853
01/25/83 12895 (m) 6705 (c) 0 D 6705 (c) .21
(H1) 726 ()
(O 7431
02/01/83 7660 () 4467 (c) 0 D 4467 (c) .21
(K1) 1121 (r) 1444 (1)
(O 8781 5911
02/ 08/ 83 200 (c) 2005 (m 0 F 0 N A
(H1) 7596 (m)
02/ 04/ 83 1942 (r)
(O 9738
02/ 15/ 83 584 (c¢) 744 (c) 0 E 160 (c) .21
(K1) 8652 (M) 321 (r)
02/10/83 2517 (r) 1065
(O 11753
02/ 22/ 83 3069 (m 323 (¢) 0 D 323 (c) .21
(H1) 1079 (r) 1087 (r)
(O 4148 1410
03/01/83 2555 (m) 1048 (c) 0 D 0 N A
(K1) 1099 (r) 1459 (r)
02/ 28/ 83 3654 2507
03/08/83 11728 (m) 5512 (c) 4829 (hl) D 10341(c&nl) .21
(H1) 2006 (r) 1426 (r)
03/07/83 13734 6938
(&
03/ 05/ 83
(LM
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HIl Qew aC LM
Veéek Lhits of Lhits of Lhits of Case Preferred Rat e
Endi ng Vér k Vor k Vor k Type Lhits Dfferential
By (ops By QO ops By QO ops
03/15/83 7835 (m) 2480 (c) 0 D 2480 (c) .21
(H1) 2048 (r)
03/14/83 9883
(&
03/ 22/ 83 827 (c) 4538 (c) 0 E 3711 (c) .21
(H1) 10124 (m) 785 (m)
(X 3396 (r) 5323
14347
03/29/83 10369 () 8612 (c) 5628 (hl) D 8612 (c) .21
(H1) 4529 (r) 550 (r) 5628 (hl)
(O 14898 9162 14240
04/ 01/ 83
(LM
04/05/83 11254 (n) 6047 (c) 7163 (hl) D 6047 (c) .21
(H1) 5312 (r) 4185 (1) 7163 (hl)
(O 16566 10232 13210
04/ 07/ 83
(LM
04/ 12/ 83 9703 (M) 480 (c) 17198 (hl) D 450 (c) .21
(H1) 7188 (r) 5858 (m 16411 (hl)
(O 16891 4251 (r) 16891
04/ 16/ 83 10589
(LM
04/ 19/ 83 11177 (m) 4424 (c) 14673 (hl) D 13654 (hl) .21
(H1) 2477 (r) 674 (c)
04/ 21/ 83 13654 2547 (r)
(O 1666 (m)
04/ 22/ 83 900 ()
(LN 10211
04/ 26/ 83 740 (¢) O 9695 (hl) E 7626 (hl) .21
(H1) 3780 (m
04/ 29/ 83 3126 (r)
(LN 7646
(7626)
05/ 03/ 83 2067 (c) 9050 (hl) E 9050 (hl) .21
(H1) 3617 (m)
05/ 04/ 83 7007 (r)
(LN 12691
-4-
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HIl Qew QC LM
\Véek Lhits of Lhits of Lhits of Case Preferred Rate
Endi ng \Nr k \Vr k \Vr k Type LUhits Dfferential
By Q ops By Q ops By Q ops
05/ 10/ 83 4693 (c) 0 3746 (hl) E 3746 (hl) .21
(H1) 480 ()
05/ 13/ 83 4645 (r)
(LM 9718
05/13/83 1132 (c) 0 3574 (hl) E 2120 (hl) .21
(H1) 2530 (r)
05/ 20/ 83 1454 (hl)
(LM 5116
05/ 24/83 1017 (c) 0 0 A 0 N A
(H1) 963 (r)
8335 (hl)
10315
05/31/83 720 (r)
(H1)
TOTALS: 332546 118819 76112 - 132243 .21
-5-
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PLEASANT VALLEY VEGETABLE GO CP

12 ALRB Nb. 31, GCase Nos. 82-CE16-OX et al.

1983- 1984 Season

HI Gew & LM
Véek Lhits of Lhits of Lhits of Case Preferred Rat e
Endi ng Vér k \Vér k Vr k Type Lhits Dfferential
By Qops By Qops By Qops
10/ 08/ 83 2554 (m) 0 0 A 0 NA
1891 (r)
4445
10/ 15/ 83 1517 (m) 0 0 A 0 N A
545 (r)
2062
10/ 22/ 83 1668 (m) 0 0 A 0 N A
1185 (r)
2853
10/ 29/ 83 5068 (m) 199 (m) 0 C 0 N A
(H1) 1980 (r) 2135 (r)
11/01/83 7048 2334
(&
11/05/83 701 (c) 902 (r) 0 F 0 N A
(H1) 10724 (m)
11/08/83 2782 (r)
(O 14207
11/12/83 6965 (m) 731 () 0 C 0 N A
(H1) 4066 (r) 1096 (r)
11/15/83 11031 1827
(&
11/19/83 449 (c) 1016 () 0 F 0 N A
(H1) 14993 (n) 1807 (r)
11/21/83 3567 (r) 2823
(O 19009
11/ 26/ 83 8842 (m) 196 (m) 0 C 0 N A
(H1) 757 (r) 1091 (r)
11/12/83 9599 1287
(&
12/03/83 187 (c) 1709 (r) 0 F 0 N A
(H1) 3227 (m
12/05/83 7912 (r)
(O 11326
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HI Gew & LM
Véek Lhits of Lhits of Lhits of Case Preferred Rat e
Endi ng \Vér k \Vér k Vr k Type Lhits Dfferential

By Qops By Qops By O ops
12/10/83 9764 (m) 0 0 A 0 N A
(H1) 3751 (r)

13515
12/17/83 3676 (m) 1872 (c) 0 D 1872 (c) .21
(K1) 3183 (r) 200 (m
12/ 20/ 83 6859 726 (r)
(O 2798
12/24/83 13958 (m) 301 (m) 0 C 0 N A
(K1) 717 (r) 2785 (r)
12/ 27/ 83 14675 3086
(&
12/31/83 11713 (n) 2427 (c) 0 D 2427 (c¢) .21
(K1) 1191 (r) 329 (m
12/ 30/ 83 12904 5054 (r)
(O 7810
01/07/84 9152 (m) 1578 (c) 0 D 1578 (c) .21
(H1) 1278 (r)
01/ 10/ 84 10430
(&
01/ 14/ 84 1281 (c) 0 0 A 0 N A
(H1) 6787 (M

2039 (r)

10107
01/21/84 172 (c) 1492 (c) 0 E 1320 (c) .21
(H1) 10745 (m)
01/ 24/ 84 4091 (r)
(O 15008
01/28/84 13088 (m 3786 (c) 0 D 3786 (c) .21
(K1) 3586 (r) 1012 ()
01/ 31/ 84 16674 1707 (r)
(O 6505
02/ 04/ 84 100 (c) 4579 (c) 0 E 4579 (c) .21
(H1) 8527 (m
02/ 02/ 84 5517 (r)
(O 14144
02/ 11/84 7102 (m) 4767 (c) 0 D 4767 (c) .21
(K1) 6135 (r) 783 (m
02/ 14/ 84 13237 5550
(&

-7-
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HI Gew & LM
Véek Lhits of Lhits of Lhits of Case Preferred Rate
Endi ng \Vér k Vér k Vr k Type Lhits Dfferential

By Qops By Qops By O ops
02/ 18/ 84 152 (c) 7636 (c) 0 E 7484 (c) .21
(H1) 11108 (m) 862 (m
(O 6133 (r) 8488

17393
02/ 25/ 84 188 (c) 1187 (c¢) 0 E 1187 (c) .21
(H1) 11270 (m)
02/ 22/ 84 1079 (r)
(O 12537
03/03/84 199 (c) 1632 (c) 0 E 1433 (c) .21
(H1) 11778 (m) 1167 (M)
03/ 06/ 84 2518 (r) 2799
(O 14495
03/ 10/ 84 9902 (m 4199 (c) 0 D 4199 (c) .21
(H1) 800 (r)
03/ 13/ 84 10702
(&
03/ 17/ 84 823 (c) 7951 (c) 0 E 7128 (c¢) .21
(H1) 12163 (m) 1282 ()
03/ 19/ 84 7047 (r) 2078 (r)
(O 20033 11311
03/ 24/ 84 8979 (m) 4257 (c) 9979 (hl) D 4257 (c) .21
(H1) 6409 (r) 9979 (hl)
03/ 27/ 84 15388 14236
(&
03/ 23/ 84
(LM
03/31/84 10415 (m) O 11485 (hl) D 11485 (hl) .21
(H1) 7904 (r)
03/ 30/ 84 18319
(LM
04/02/84 0 4727 (c) 0 B 0 N A
(& 765 (M

5492
04/ 07/ 84 794 (c) 2579 (c) 8645 (hl) E 1785 (c) .21
(H1) 16165 (m) 1380 (r) 8645 (hl)
04/ 09/ 84 5217 (r) 3959 10430
(O 22176
04/ 05/ 84
(LM
-8-
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HI Gew & LM
Véek Lhits of Lhits of Lhits of Case Preferred Rate
Endi ng Vér k \Vér k Vr k Type Lhits Dfferential
By Qops By Qops By O ops
04/ 14/ 84 532 (c) 362 () 6583 (hl) E 6567 (hl) .21
(H1) 8270 (m) 1082 (r)
04/ 12/ 84 5282 (r) 1444
(& 2016 (hl)
04/ 13/ 84 16100
(LM
04/ 21/ 84 644 (c) 0 15556 (hl) E 13335 (hl) .21
(GI) 6507 (m)
04/ 20/ 84 6828 (r)
(LM 13979
04/ 28/ 84 279 (c) 858 (c¢) 4316 (hl) E 579 (hl) .21
(H1) 2828 (m) 208 (m) 200 (hl)
04/ 26/ 84 4320 (r) 1066 779
(& 4116 (hl)
04/ 27/ 84 11543
(LM
05/ 05/ 84 563 (m) 0 0 A 0 N A
(H1) 2614 (r)
1680 (hl)
05/ 12/84 1207 (hl) O 0 A 0 N A
(H1)
05/ 19/ 84 1775 (c) 0 0 A 0 N A
(H1) 1502 (hl)
3277
06/ 02/ 84 1111 (c) 0 0 A 0 NA
(H1)
06/23/84 8531 (hl) O 0 A 0 N A
(H1)
TOTAL: 400781 88486 56564 - 96592 .21
-0O-
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CASE SUMARY

A easant Val |l ey Vegetabl e Go-op 16 ALRB No. 12
(U)ZW (12 ALRB Nb.
31
Case Nos. 82- (& 16- OX
et al.
Backgr ound

In P easant Valley Vegetable Co-op (1986) 12 ALRB No. 31, the
Agricultural Labor Relations Board (ALRB or Board) determned that
Respondent Pl easant Valley had failed to bargain in good faith wth the
Lhited FarmWrkers of Anerica, AFL-AQ O (U”Wor Uhion), the certified
bargai ning representative of its agricultural enpl oyees, by engaging in
certain conduct proscribed by the Agricultural Labor Rel ations Act
(ALRA or Act). The Board al so found that Respondent retaliated agai nst
the permanent H1 crewfor its union activities by depriving the crew
of the relatively higher paying head | ettuce and cabbage harvest work
which it traditionally had been granted. The Board found t hat
Respondent began al | ocati ng such work to new crews supplied by outside
| abor contractors after the H1 crew had denonstrated its support for
the Whion. The Board ordered Respondent to conpensate the crew for all
| osses which it may have suffered as a result of the diversion of the
nore renunerative work assignnents during the 1982-1983 and 1983- 1984
seasons. nh March 4, 1988, the Galifornia Court of Appeal, Second
Appel late Ostrict, summarily deni ed Respondent’'s Petition for Review
and the natter proceeded to the conpliance phase of this proceedi ng.
Thereafter, the Regional Drector of the Board's H GCentro Region,
acting for the General (ounsel, concluded that no | oss of pay had been
incurred by the H1 crew and that Respondent had satisfied all other
provisions of the Board's Oder. The Board granted the Uhion's Request
fgr Revi ew of the Regional Drector's subsequent determnation to cl ose
t he case.

Board Deci si on on Revi ew

As a threshold matter, the Board determned that the Regional Drector's
conpari son of earni ngs between the various crews, nmeasured over an
entire season, failed to adequately address the Board s findings at 12
ALRB Nb. 31. There, the Board concl uded that had Respondent conti nued
to assign work to the HI crewas it had prior to the discrimnation,
the crew woul d have realized higher overall earnings. Relying on the
payrol | data supplied by the Regional Drector, the Board conpared the
allocation of work week by week. In the first of the two rel evant
seasons, the Board found 15 weekly periods in which the H1 crew was
enpl oyed along wth one or both | abor contractor crews and all head

| ettuce and cabbage work was allocated solely to the contract crews. A
simlar result obtained during eight weeks of the foll ow ng season. For
t hose weeks, backpay woul d be equal to the nunber of units of work which
the crew woul d have recei ved



multiplied by the higher piece rate. Examning all weeks in the two
seasons in which the H1 crewas well as one or both of the contract
crews worked and all recei ved head | ettuce and/or cabbage work, the
Board found six weeks in the 1982-1983 season i n whi ch the contract
crews were accorded a disproportionately greater amount of the hi gher
payi ng work and 10 such weeks the next year. Backpay woul d be equal to
the difference between what the crew actual |y recel ved and what it

woul d have earned but for the discrimnatory assignnents.

* * %

The Board renmanded the natter to the Regional Drector wth directions
to reconput e backpay in accordance wth the Board' s findings on revi ew
and to thereafter proceed in accordance w th standard Board practice in
conpl i ance natters.

This Case Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.
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