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DEQ S ON ON GHALLENGED BALLOTS

O August 2, 1989, the Whited FarmVWrkers of Anerica, AFL-AQ O
(U, filed a petition for certification as the excl usive bargai ni ng
representative for all the agricultural enpl oyees of San Joaqui n Tonat o
Gowers, Inc. (SITG/LA Farns, Inc., (LA) (collectively, "Eployer").
The UFWal | eged therein that a strike, involving approxi mately 250
enpl oyees, was in progress at the Enpl oyer's operati ons.

The Misalia Regional Drector (RD conducted a secret ball ot
el ection anong the agricultural enpl oyees of the Enpl oyer on August 11,

1989. The Oficial Tally of Ballots showed the follow ng results:

UW. ..o 13
No Lhion ................. 22
(hal lenged Ballots ............ 185
Total Including Uhresolved ........

(hal lenged Ballots .......... 220

As the chall enged bal lots were sufficient in nunber to affect

the outcone of the election, the RO, pursuant to Title 8,



Galifornia CGode of Regul ations (Regul ations) section 20363(a) conducted an
i nvestigation, insofar as he deened necessary, to determne the
eligibility of the challenged voters. The RD gave the Enpl oyer an
opportunity to present evidence in that regard.? The Enpl oyer sought to
rai se factual issues regardi ng peak enpl oynent wthin the neani ng of Labor
Qode section 1156. 4,2 and preel ection strike violence. Through its
counsel's letter of August 30, 1989, the Enpl oyer stated it woul d not
respond to the individual challenges because of its belief that the
vi ol ence i ssue shoul d be resol ved first.

n Decenber 5, 1989, the RDissued the attached Report on
(hal | enged Ballots ((BR. After conducting his investigation of the 96
bal | ots, the RD el ected not to hold a hearing. The Enpl oyer argued that
It had been deni ed due process because there had not been a hearing and an
opportunity to examine the chall enged voters.¥ The RD recommended t hat
the 96 challenges listed in (BR Appendices A, B, and C be overrul ed and

the ballots be counted.¥ The RD further recommended that the renaining

¥ See Chal l enged Bal l ot Report (CBR), p. 4.

Z ANl section references are to the Galifornia Labor Gode unl ess
ot herw se speci fi ed.

9 Ahearing at the regional director |evel, including exam nation of
wtnesses, is discretionary and is not required unless there are naterial
factual disputes. (Regulations section 20363. See also Triple E Produce
Gorporation (1990) 16 ALRB No. 5; Lawence M neyards Farmng Gorporation
(1977) 3 ALRB No. 9; John V. Borchard Farns (1976) 2 ALRB Nbo. 16.)

Y|t appears that the RD selected for resol ution those bal | ot
chal I enges whi ch coul d be nost qui ckly resol ved and whi ch appear ed

(fn. 4 cont. on p. 3)
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chal | enged bal l ots be held in abeyance until such tine as they mght prove
to be outcone determnative. Thereafter, both SITG and LQL i ndependent |y
filed exceptions to the CBR Mny of the exceptions invol ve i ssues nore
appropriately addressed in el ecti on objection proceedi ngs, as set forth in
section 1156.3(c). In support of the chall enges, the Enpl oyer
i ncorporated by reference the declarations submtted to the Board in
conjunction with its el ection objections filed on August 17, 1989.%7 SITG
al so chal | enged the conclusion that it was an "agricultural enpl oyer”; LCL
did not. No exceptions were filed by the UFW

Lpon consi deration of the entire record, the Board has deci ded,
for the reasons stated below to affirmin part the findings and
recommendations of the RO, and to renmand the renai nder of the case for the
investigation of additional challenged ballots sufficient to resol ve the

el ecti on.

(fn. 4 cont.)

to be sufficient in nunber to decide the election. This practice was nost
recently discussed at Ace Tomato ., Inc. (1990) 16 ALRB Nb. 9.

The Board presunes at this point that the remai ning 89 chal | enged bal | ots
were not addressed by the RD because he did not consider them necessary
in determning the outcone of the el ection.

Menber Shell continues to favor a policy applicable to all el ections
whi ch woul d require that every chal | enged bal | ot be i nmedi atel y
investigated and resol ved. (See Triple E Produce Conpany (1990) 16
ALRBNo. 5 fn 1, at p. 2.)

Y The Enployer's argunents in opposition to certifying the el ection on
all bases other than voter eligibility do not affect the individual
chal l enged ballots and are deferred to the el ection objection process
under Labor Gode section 1156.3(c). This process extends to the
correctness of allegations made in the petition for certification, e.qg.,
the exi stence of a strike or the occurrence of peak enpl oynent.

16 ALRB Nb. 10 3.



Agricul tural Enpl oyer

SITG has challenged its treatnent as an enpl oyer through the

chal | enged bal | ot exception process. The RD does not discuss the
agricultural enployer issue in the (BR and there are no facts, contai ned
therein, which indicate howthe determnation of the "enpl oyer" was nade.
Section 1156. 3(c) provides that any person nay file a petition asserting
that the allegations in the petition for certification are incorrect.
nly if the objecting party states a prina facie case, however, is the
Board required to conduct a hearing to determne whether the el ection
shoul d be certified.

The Board declines to address the "agricul tural enpl oyer” issue
at the challenged ball ot stage. The issue is not tied to any ground for
chal | enge under section 20355 which establishes eligibility criteria. The
natter is therefore deferred to the post-el ecti on objections procedure
under Regul ations section 20365. (Exeter Packers, Inc. (1982) 8 ALRB Nb.
95.)¢

6/1n Exeter Packers, Inc., supra, an election case, Exeter filed post-
el ection objections contending that it was not the agricultural enpl oyer
of the enpl oyees who voted in the el ection. Thirty-el ght individual s who
vot ed chal | enged bal | ots appeared on the enpl oyee |ist of Manuel Mrel es,
the all eged customharvester, for the rel evant payrol| period. The Board,
in considering the chal l enged bal l ots cast by the 38 individual s who
worked for Mreles, noted that:

"the opening of the 38 chall enged bal | ots nay det erm ne whet her
the UFWreceived a majority of the ballots opened, but will not
resol ve the issue of whet her the enpl oyees who voted were
agricultural enpl oyees of Exeter Packing, Inc. or of Nanuel
Mreles. That issue wll be decided, if necessary, in a hearing
on Exeter's post-election objections. |If the UFWfails to
receive a majority vote after the 38 ballots are counted and
after any appropriate further investigation of the three

remai ni ng chal | enges, there wll be no necessity for a hearing."

4.
16 ALRB Nb. 10



Enpl oyees Not on the Higibility List (Appendix A

The eligibility issue presented by the chall enged ballots in
Appendi X A i s whet her enpl oyees on the payroll before the strike were
"economc strikers.” The RDfound that the 70 bal lots in Appendi x A
whi ch had been chal | enged because the voters' nanes did not appear on the
pre-petition eligibility list (Regul ati ons 820355(a)(8)), were cast by
i ndi vidual s on the Enpl oyer's payrol| records for periods ending
imedi ately before the strike. The individuals signed declarations on the
day of the election stating that they were on strike and had not returned
to work. Applying section 1157, Regul ati ons section 20352(a)(4), and this
Board's decisions in George Lucas and Sons (1977) 3 ALRB Nb. 5 and Val dora
Produce Gonpany (1977) 3 ALRB No. 8, the RD concl uded that the individual s

vere eligible to vote as econonic strikers.”

Ohce economc striker status is established, it can be | ost by,
inter alia, activity inconsistent wth a continuing interest in the struck
job. Because the Enpl oyer submtted no evidence that any of the 70
enpl oyees had accepted ot her enpl oynent, the RD applied the standards
established in Pacific Tile and Porcelain . (1962) 137 NLRB 1358 [50

LRRVI 1394] to concl ude that none of the individuals had forfeited their
status as economc strikers.

Inits brief, the Enpl oyer contended that there were no
econom ¢ strikers because the enpl oyees did not go on strike, that they

withheld their |abor solely due to fear, and that strike

"Both Lucas and Val dora, supra, involve economic strikes whi ch began
before the adoption of the Agricultural Labor Rel ations Act

(fn. 7 cont. on p. 6)

16 ALRB Nb. 10 5.



vi ol ence precluded the existence of a strike. MNunerous decl arations were
submtted by the Enpl oyer with regard to this contention. nly one

decl aration by an economc striker asserted that the declarant w thhel d
his | abor because of fear of the alleged violence. This declaration was
nade by Hlario P. Sol ano.

In responding to the Enpl oyer's argunent, the RDrelied on Goors

Gont ai ner Gonpany (1978) 238 NLRB 1312 [99 LRRM 1680], Asht abul a For ge
(1984) 269 NLRB 774 [ 115 LRRM 1295], and Linpert Brothers, Inc. (1985) 276
NLRB 1263 [ 120 LRRM 1263]. He concluded that a "strike is the w thhol di ng

of labor and that anyone who w thhol ds | abor, regardl ess of notive, is a
striker." The RD therefore recoomended overrul i ng these chal | enges.
The Board examned economc striker eligibility in Triple E

Produce Gorporation (1990) 16 ALRB No. 5. The present case rai ses an

identical issue. In Triple E supra, the Board accepted

the regional director's conclusion as to the existence of a strike?
but did so on the basis that enpl oyees who were on the

pre-strike payroll and who signed declarations that they were on

(fn. 7 cont.)

(Act) and therefore fall under the second paragraph of section 1157. The
Board has not adopted regul ati ons defining economc striker eligibility,
but instead has relied on case | aw to nake individual i zed determnations.

¥ In Triple E the regional director concluded that a strike is

a w thhol ding of |abor regardl ess of notive. An economc strike is a

w t hhol di ng of services by enpl oyees to i nduce their enpl oyer to effect a
change in their wages, hours, or working conditions. (Royal Packing
Gonpany (1982) 8 ALRB No. 16.) The Board has taken the position that the
distinctive feature of a strike is the "wthhol ding of |abor fromthe
enpl oyer." (D Arigo Bros, of Galifornia (1977) 3 ALRB No. 34.)

16 ALRB Nb. 10 6.



strike were qualified to vote as enpl oyees whose work had ceased as a
consequence of a current |abor dispute. This status coul d be rebutted by
a show ng that the subject enpl oyees had abandoned interest in the job.
Here the Enpl oyer failed to introduce such evi dence.

The holding in Triple E supra, was based on the Board' s

concl usion that even absent the authority found in Lucas, supra, and

Val dora, supra, the regional director's determnations of economc striker

status were consistent wth the federal approach (see, e.g. Title 29
USC 8 152(3)) to the extent applicabl e under section 1148. Appl ying
Triple Eto the Appendi x A voters here, we find that all of themneet the
sane criteria for economc strikers except Hlario P. Sol ano.

The worker Hlario P. Solano presents a special case. In the
decl aration provided the RO, Solano al | eged the af orenenti oned el enent s
essential to eligibility as an economc striker. However, in a declaration
given to Enpl oyer' s counsel , dated August 17, 1989, Sol ano stated that he
attended a UFWneeting on August 4, 1989, "To see what the peopl e com ng
into the field were talking about.” As a result of the renmarks at the UFW
neeting about the need for violence, Solano stated that he did not work in
"that field" for LAL Farns until August 17, 1989 (after the election). It
cannot be determned whet her Sol ano worked el sewhere for LAL. Aside from
credibility issues, this set of facts rai ses the i ssue of whether the
individual's motive for honoring the strike is properly considered in

naking the eligibility determnation.

16 ALRB Nb. 10 1.



V¢ choose, however, to defer action on the Sol ano chal | enge
while remanding this matter to the RD for the investigation of additional
chal l enged bal | ots sufficient to decide the election. The Board accepts
the RD s recoomendati on that the challenges to all other Appendi x A
bal | ots be overrul ed since the renaining individuals neet the criteria for

eligibility as economc strikers.?

Economc Sriker Higibility -- Individuals Not on the Pre-strike Payroll
(Appendi x B)

The RD found that the sixteen individuals listed in Appendi x B

woul d have been eligible as economc strikers but for the absence of their
nanes fromthe last payroll immedi ately preceding the strike. He reached
thi s concl usi on because they had worked under the nanes of other enpl oyees
actually on the pertinent payroll, and had failed to tinmely submt work
tickets or had submtted their tickets through the individual under whose
nane they had worked.

Wiere the RD recommended that a chal | enge be overrul ed, he had a
decl aration fromthe chal | enged voter stating that the individual had
wor ked before the strike and had gone on strike agai nst the Enpl oyer. The
fact that each of these chal |l enged voters had worked was corroborated by a
decl aration fromat |east one other worker whose nane actual |y appeared on

the pre-strike

YThe Enpl oyer raised, but failed to cite authority for, the
proposition that strike violence renders a strike void ab initio, and
t her eby di senfranchi ses those who woul d ot herw se qualify as econonic
strikers. This issue is directly related to enpl oyee freedom of choice
and is hereby deferred to the el ection objection process.

16 ALRB Nb. 10



payrol|. Additionally, each worker appeared on the LO. naster
enpl oyee |ist.

The Enpl oyer excepted to the finding that the individual s in
Appendi x B worked before the strike, and to the RO s reliance on
decl arations of the challenged voters and those corroborating the enpl oyee
status of the challenged voters. Nbo counter declarations, docunentary
evi dence or authority was subnitted by the Enpl oyer.

In Ace Tomato (o., Inc. (1990) 16 ALRB Nb. 9, we concl uded t hat

indi vidual strikers, regardl ess of whether their names appeared on the
pre-strike payroll, are eligible if they can denonstrate that they (1)
wor ked for conpensation during that period, and (2) ceased work in
connection wth a current |abor dispute resulting in a strike agai nst the
current enpl oyer.

Oce the RD had determned that the individual s were enpl oyees
wthin the Board's standard for eligible economc strikers, it was the
Enpl oyer' s burden to rebut the RO s conclusion. The Enpl oyer did not do
this. The Enpl oyer also failed to submt evidence denonstrating that any
of the economc strikers in Appendi x B had abandoned interest in the
struck jobs. Accordingly, we adopt the ROs recoomendation that all of

the ballots in

YThe enpl oyer coul d rai se an i ssue warranting a hearing by show ng a
material disputed issue of fact, for exanple, the strikers did not work or
the enpl oyer prohibited the practice of working "off payroll," i.e.,
havi ng nore than one indivi dual working under one payrol | nane.

16 ALRB Nb. 10 0.



Appendi x B be opened and count ed. &

Srikers Wo Returned to Wrk After the Higibility Period
(Appendi x Q

Ten individuals, all of whomappeared on the LOL naster enpl oyee

lists and al so appeared on the pre-strike payroll, worked until they went on
strike on July 24, 1989. They returned to work for the Enpl oyer after the
eligibility period but before the day of the el ection. Three of these
performed work for LCL at SJTGon el ection day after voting. The Enpl oyer
took exception to the RD s recommendation that all challenges to the ballots
of this group (Appendix O be overruled. The Enpl oyer failed to submt any
decl aratory or docunentary evi dence whi ch woul d controvert the RD s fact ual
findi ngs.

The RD recommended overruling the challenges to all ten
ballots cast by economc strikers who returned to work after the
eligibility period. As to the three economc strikers who returned to
work for the struck Enployer after the election, the RDs
recommendation is clearly correct. Post-vote conduct is of no rel evance
to voter eligibility.

The renai ning seven chal | enged bal lots rai se the i ssue of whet her
economc strikers who returned to work after the eligibility period, but

prior to the election, are eligible to vote as

' A showing that an econonic striker resuned working for the struck
enpl oyer prior to the el ection woul d al so be sufficient to overcone the
presunption of eligibility to vote as an economc striker, but it is the
enpl oyer's burden to make such a show ng. S nce the Enpl oyer nade no show ng
that these enpl oyees had returned to work for the Ewl oyer, the Enpl oyer has
failed to rebut the presunption that these enpl oyees retained their status
as economc strikers eligible to vote in the election.

10.
16 ALRB Nb. 10



economc strikers. dearly they cannot qualify under the first sentence
of Labor Code section 1157, which provides that "Al agricultural

enpl oyees of the enpl oyer whose names appear on the payrol| applicable to
the payrol| period imediately preceding the filing of the petition of
such an el ection shall be eligible to vote." Higibility therefore nust
arise fromeconomc striker status. The Board has held that, in the
absence of special circunstances, acceptance of enpl oynent fromthe

enpl oyer by strikers anounts to an abandonnent of the strike, and rebuts
the presunption of continued eligibility accorded economc strikers. %

(Pacific Tile, supra.)

Here the conduct of seven striking enpl oyees in resumng work
for the Enpl oyer after the pre-petition payroll period, but prior to the
el ection, was not specifically raised by the Enpl oyer. However, the
conduct of the seven individuals was a matter contai ned in the Enpl oyer's
records and necessarily reviewed by the RD. S nce there was no show ng
here of special circunstances sufficient to reinstate the presunption of
continuing eligibility, these challenges are sustai ned.

CROER

The chal l enges to the ballots in Appendix A wth the exception

of that pertaining to Hlario P. Solano, are hereby overruled in

accordance wth the recormendati on of the Regional Drector. The Sol ano

chal I enged bal | ot shall be hel d i n abeyance

2Zsee also Ace Tomato G., Inc., (1990) 16 ALRB Nbo. 9 and
Md-Sate Horticulture Go., (1976) 4 ALRB No. 101.

11.
16 ALRB Nb. 10



until such tine as it nmay becone necessary to determne the outcone
of the election.

The Appendi x B chal | enges are overrul ed i n accordance with the
recommendation of the Regional Orector. The challenges to the Appendi x C
bal | ots of Jesus Garcia, Hariberto Mendes and Mguel Quintana are
overrul ed, all others are sustai ned.

The Regional DOrector is directed to open and count the 88
bal | ots subj ect to the chal |l enges whi ch we have overrul ed, and thereafter
to prepare and serve upon the parties a revised Tally of Ballots. S nce
these ballots are insufficient in nunber to resolve the election, the
Regional Drector is further directed to proceed i n accordance wth
Regul ations section 20363 to investigate as many of the remnai ni ng
chal | enged bal | ots as necessary to resol ve the el ection.

Dated: July 25, 1990

BRIE J. JANAAN Chai rnan®

GREQRY L. GONOT, Menber | VONNE

RAMOS R GHARDSON  Menber JCBEPH C

SHEL, Menber

% The signatures of Board Menbers in all Board decisi ons appear with the
signature of the Chairnan first (if participating), followed by the
signatures of the participating Board nmenbers in order of their seniority.
Menber Hlis did not participate in this case.

16 ALRB Nb. 10 12.



CASE SUMVARY

San Joaqui n Tomato G owers, Inc./ 16 ALRB Nb. 10
L.CL. Farns, Inc. Case Nb. 89-RG 4-M
Backgr ound

h August 2, 1989, pursuant to a Petition for Certification filed by the
Lhited FarmVWrkers of America, AFL-AQ O (UFWor Lhion), the Agricul tural
Labor Relations Board (ALRB or Board) conducted a representation el ection
anong all agricultural enpl oyees of San Joaqui n Tonat o G owers,
Inc./L.CL. Farns, Inc. (BEwloyer) in San Joaquin Gounty, Galifornia. The
petition alleged that a strike was in progress. The initial Tally of

Ball ots reveal ed 13 votes for the UFW 22 votes for no union, and 185
(hal lenged Bal lots. As the latter were sufficient in nunber to determne
the outcone of the election, the Regional Drector (RD of the Board' s

M salia Regional (fice conducted an admni strative investigation of 96
ballots conprising three distinct groups. The RD determned that 70 of
the chal l enged bal l ots (Appendi x A were cast by economc strikers. The
RD recommended that the 70 chal | enges be overrul ed and that those ballots
be counted. S xteen challenged ballots were cast by persons clai ning
economc striker status but whose nanes did not appear on the prestrike
payrol | (Appendi x B). The RD recommended overrul i ng the chal | enges
because the enpl oynent of the individuals was corroborated i n one of
several ways: they worked under the nanes of other enpl oyees who were on
the payroll, or they failed to tinely submt work tickets. |n each case
anot her enpl oyee on the pertinent payroll vouched for the chal | enged

enpl oyee. The third group of challenges (Appendix O consisted of ten
workers. Seven of these returned to work for the enpl oyer before the

el ection while three returned to work for the Enpl oyer on the day after
the election. Further, the RD recommended that the renaini ng chal | enged
bal | ots be held in abeyance. The Enployer tinely filed chal | enged bal | ot
exceptions. The Board affirned the recormendati ons of the RDin part.
Because the nunber of resol ved chal | enged bal lots was insufficient to
resol ve the el ection, the Board renmanded the renai nder of the case for the
I nvestigation of additional challenged ballots.

Boar d Deci si on

Wth respect to 69 of the 70 Appendi x A ballots, the Board adopted the

RD s recommendation that the challenges to the ballots cast by economc
strikers be overruled. The Enpl oyer contended that the enpl oyees wthheld
their labor solely due to fear and therefore, there were no legitinate
"strikers". The Enpl oyer submtted no authority for the proposition that
viol ence rendered the strike void ab initio. The Board concl uded t hat
this case was restricted to resol ution of challenged ballot natters rather
than el ection objections. The issue for determnation was one of
elighbility. Aplying Triple E Produce (1990) 16 ALRB Nb. 5, the Board
found that the eligibility of "economc strikers" as determned by the RD
under Board cases relating to pre-Act strikers was consi stent



w th applicable NLRA precedent. The strikers were therefore eligible
under the Agricultural Labor Relations Act. |In response to the Enpl oyer's
argunent that it had been deni ed due process because there had not been a
hearing and opportunity to cross-examne the chall enged voters, the Board
concl uded that no hearing was required absent naterial issues in dispute.
The Enpl oyer' s assertions regarding the i npact of the alleged viol ence on
the individual challenged balloters were supported in only one instance,
that of the enployee Hlario P. Sol ano, who gave conflicting decl arati ons.
The Board deferred action on the challenge to Solano' s bal | ot because of
the violence issue. The Board consequently relied on the adequacy of the
RD s investigation. The Board directed the RDto open and count 69 of the
"economc striker" ballots.

The Board overrul ed the Appendi x B chal | enges to persons who woul d have
been eligi bl e as economc strikers but for the absence of their nane from
the pre-strike payroll. Wile the Enpl oyer chal | enged t he adequacy of the
determnation, reliance on declarations of those chal | enged, and the
supporting docunentation, the Enpl oyer did not submt evidence to rebut
the finding. The Board foll oned Ace Tomato Go., Inc. (1990) 16 ALRB No. 9
i n concludi ng that enpl oyees who perforned conpensat ed work, and ceased
that work in connection wth a current dispute resulting in a strike

agai nst the Enpl oyer, were eligible even though their nanes did not appear
on the pre-strike the payroll where their declarations of enpl oynent were
corroborated by others who were on the pertinent payroll.

The Board overrul ed the chal l enges to three Appendi x C bal |l ots cast by
enpl oyees who returned to work after the election on the basis that post-
vote conduct was of no relevance to voter eligibility. However, it

sustai ned the chal l enges to the seven other bal |l ots because the voters had
accept ed enpl oynent fromthe Enpl oyer thereby abandoning the strike and
reb_u}(ti ng the presunption of continuing eligibility accorded economc
strikers.

The Board ordered the RD to open and count 88 of the chall enged bal | ot s.
It renanded the case to the RD for investigation of sufficient additional
chal l enged ballots to determne the outcone of the election. e Board
nenber objected to holding in abeyance the renaining bal |l ots based on the
belief that all challenged ballots shoul d be investigated i medi at el y
foll ow ng the el ection.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case or of the ALRB.

* * *

16 ALRB Nb. 10



STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

SAN JOAQU N TQVATO

QRONRS, INC/LAL FARVS,
INC,

Enpl oyer, CASE NO 89-RG 4-M

and
WN TED FARM WIRKERS CF

AVER CA AFL-AQ
Petitioner.

REQ ONAL D RECTAR S
GHALLENGED BALLOT REPCRT

e e N N N N N N N N N N N

h August 2, 1989, a Petition for Certification was filed by the
Lhited FarmVWrkers of Anerica, AFL-AQ (herein "UW) to represent the
agricultural enpl oyees of San Joaquin Tonato G owers, Inc./LCL Farns, |Inc.
(herein "San Joaqui n").

O August 11, 1989, a representation el ection was held for the
agricul tural enpl oyees of San Joaquin and the tally of ballots showed the

followng results:

UFW. ... e 13
No thion ............. 22
Unhresol ved Chal l enged Ballots . . . 185
Total |ncluding Unhresol ved

(hal lenged Ballots ........ 220
Void Ballots ........... 0

As the chal l enged bal lots were sufficient in nunber to determne
the outcone of the election, the regional director, pursuant to Title 8,
Galifornia Gode of Regul ations Section 203363(a), conducted an investigation
of the eligibility of the foll ow ng chal |l enged voters listed in Appendi ces A

through C



The chal | enges are grouped as fol | ows:
Appendi x A, Srikers who Appear on the Payrol|l Preceding the
July 24, 1989 Stri ke.
Appendi x B, Srikers who Wrked in the Payrol| Period Preceding the
July 24, 1989 Strike who do not Appear in the Payroll Immediately Precedi ng
the Srike.
Appendi x C Srikers who Returned to work After the
Higibility Period.
The Enployer is a harvester of tomatoes. |t enpl oys | abor

contractors to provide harvest enpl oyees. n July 24, 1989,

its enpl oyees began a strike.?

1. San Joaquin's contention that there was no strike or that the

i ndividual s wthholding their |abor were not strikers, is addressed bel ow
Furthernore, the enpl oyer has refused to provide its position regarding the
chal I enged ballots until this question has been addressed.



Srikers Wo Appear Oh The
Payrol | Preceding The July 24,
1989 Srike

Al 70 enpl oyees naned in Appendi x A identified thensel ves as
strikers when they appeared at the el ection. None were listed on the
eligibility list provided by the enpl oyer, but all of themappear on the
payrol | records provided by the enpl oyer for the payroll period endi ng
I medi atel y before the start of the strike on July 24, 1989. A signed
declarations on the date of the el ection, August 11, 1989, stating that they
were on strike and had not returned to work. They all al so appear on the

LQL naster enpl oyee lists.?

The statute and board regul ati ons provi de that economc strikers,
whet her repl aced or not, are eligible voters in any el ecti on conducted
wthin 12 nonths of the start of the strike. Labor Gode Section 1157,
CGalifornia Code of Regul ations Section 20852(a)(4).

Under George A Lucas & Sons (1977) 3 ALRB No. 5, enpl oyees

who cease work on the date that a strike begins, who have been enpl oyed
up to that tine, are presuned to be strikers. In the case of the
enpl oyees listed in Appendi x A all have decl ared thensel ves to be on

strike on the date of the el ection. Under Val dora Produce Gonpany (1977)

SARBN. 8 it is presuned that a striker who was enpl oyed in the unit
in the payroll

2. These lists consisted of naster enpl oyee |ists broken down
al phabetically by crewforeman. Jimy Chavez, owner of LC, explained to
the board agent in charge of the election at the tine of the el ection that
whereas not all workers would appear in LAL's conputer printouts because,
e.g., sone worked under other workers' nanes, all workers who had harvested
tonat oes appeared in the al phabetized crewlists.
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period preceding the start of the strike continues to be on strike
and has a continuing interest in the struck job.
(Once the status of an economc striker attaches to an
enpl oyee, it continues until it is affirnatively shown that the striker
has abandoned interest in the struck job. Valdora Produce, supra;

Pacific Tile and Porcelain, Inc. (1962) 137 NLRB 1358. Unhder Pacific

Tile, acceptance of another job, even where the enpl oyee filled out forns
descri bing hinself as a pernanent enpl oyee, does not establish
abandonnent of interest in the struck job or the strike.

The investigation of challenged ballots di scl osed no evi dence
that any of the enpl oyees had accepted ot her enpl oynent prior to the date
of the election. No evidence that any of the enpl oyees listed in
Appendi x A had accept ed ot her enpl oynent or ot herw se abandoned i nt er est

inthe struck job was offered by any party. UWnhder Pacific Tile, once it

has been established that a challenged voter is an economc striker any
party contesting the voter's eligibility has the burden of comng forward
w th evidence sufficient to establish that the striker has abandoned
interest inthe strike. Mre failure to participate actively in
pi cketing or acceptance of another job paying hi gher wages, does not neet
thi s burden.

The enpl oyer contends in its only submssion to the region
that none of the enpl oyees were on strike, in that their absence from
wor k may have been notivated by fear of violence in connection with the

strike and that therefore, either none
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of its enployees voluntarily went on strike or each individual alleged to
be a striker wthheld | abor only because they feared viol ence fromnon-
enpl oyees and enpl oyees supporting the strike. However, none of the
workers listed in Appendi x A indicated they they joined the strike
because of fear of violence. Therefore, it is clear that whatever effect
the all eged fear and viol ence nay have had on other workers, it does not
affect the economc striker status of workers who state that they went
out on strike agai nst the conpany.

In any case, National Labor Relations Board precedent is
clear that a strike is the wthhol ding of |abor and that anyone who
w thhol ds | abor, regardl ess of notive, is a striker. Qors Contai ner
Gonpany (1978) 238 NLRB 1312, 1318; Ashtabul a Forge (1985) 269 NLRB 774.
Futhernore, in Linpert Brothers, Inc. (1986) 276 NLRB 364, the

individuals at issue testified that they stayed away because they were
afraid of vandalismand confrontations wth strikers. Nevertheless, the
nati onal board found that they were strikers wth all the incidents of
such status. dearly, subject to a denonstration that they have
abandoned interest in the struck job, voting is one of these incidents.
Theref ore, because none of the parties submtted evidence to
contradict the statenents of the 70 workers listed in Appendi x A |
credit their statenents that they went out on strike on July 24, 1989.
Mbr eover, because they were economc strikers at the tine of the
election, | find they were eligible to vote and | am hereby recommendi ng

that the challenges to their votes be overrul ed.
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Srikers who Vrked in the Payrol |
Period Preceding the July 24, 1989,
Srike who do not Appear in the Payroll
Inmedi atel y Preceding the Strike

The chal | enged bal | ot investigation disclosed that each tine a
wor ker enptied two buckets they received a ticket which coul d be redeened
for $.90. The investigation also disclosed that it was not uncomon for
workers, especially fromthe sane famly, to recei ve pay under anot her
enpl oyee' s nane. The investigation further disclosed that sone enpl oyees
did not pronptly submt tickets they had earned or that they were hol di ng
for other enployees. In either case, the nanes of these workers woul d not
appear on payrol | records.

The workers in Appendi x B worked during the payrol |l period
enconpassi ng July 14, 1989 through July 22, 1989, i.e., the payroll
preceding the start of the strike at San Joaqui n. These workers state in
decl arations signed under penalty of perjury that they worked for San
Joaquin until July 24, 1989, when they went out on strike against the
enpl oyer. Sone workers further state that they worked under anot her
enpl oyee's nane. Qhers state that they did not cash the tickets until
after the eligibility period. Each worker's statenent is corroborated by
at | east one ot her worker whose nane appears in the pre-strike
payroll. Additionally, each worker appears in the LOL nmaster enpl oyee
list.¥

| have identified bel ow each stri ker whose tickets

3. See footnote 2, supra.
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were not submtted pronptly during the payroll period. In each case, the
enpl oyee stated in their ow declaration that they worked during the
payrol | period preceding the strike, and that their tickets were not
pronptly submtted. In each case, as noted above, another enpl oyee who
does appear on the payrol| for that period corroborates the chal | enged
striker's statenent that they were present and working during the payrol
period inmedi ately preceding the strike. | have treated themthe sane as
those who worked under a different enpl oyee' s nane.

Juan choa Ayal a states in his chall enge declaration that he
wor ked during the week preceding the strike and that his tickets were cashed
by his wfe Lidia A hoa. Lidia Ghoa states that she worked during the
week preceding the strike at San Joaqui n but that she did not cash her
tickets until after the end of the eligibility period. These workers both
appear on the LAL nmaster enpl oyee lists and they both state that they joi ned
the strike on July 24, 1989. Additionally, a worker who is personally
acquai nted with the choas because he worked in the sane crew and who
appears in the payroll for the week preceding the strike, confirns that they
were working for San Joaquin during the week preceding the strike. Based on
the above, | recommend that the challenges to these ball ots be overrul ed.

Pedro Bautista states under penalty of perjury that he worked for
San Joaqui n during the week preceding the strike until he joined the strike
on July 24, 1989, but that he did not cash his tickets until after the end
of the eligibility period. Hs name appears on the LOL naster enpl oyer

lists. Additionally, a



co-worker who is personal |y acquai nted with Bautista and who wor ked
during the week preceding the strike states that Bautista al so worked for
San Joaqui n during that week. | recommend that the challenge to this

bal | ot be overrul ed.

Martin Juarez states that he worked for San Joaquin until he
went out on strike on July 24, 1989. Juarez further states that he gave
his tickets to his father, Austreberto Juarez, to cash. Mrtin' s nane
appears on the LCL naster enpl oyee lists. Chela G Juarez states that
she worked for San Joaquin until she joined the strike on July 24, 1989.
Her nane appears on the LCL naster enpl oyee lists. Additionally, she
states that she gave her tickets to her husband, Austreberto Juarez, to
cash. Austreberto Juarez nane appears on the LCL naster enpl oyee |ists.
He al so appears on the payrol| preceding the strike. Additionally,
Austreberto Juarez corroborates Martin Juarez and Chela G Juarez!
statenents that they worked during the week preceding the strike. Based
on the above | recommend that the challenges to the ballots of Martin

Juarez and Chel a G Juarez be overrul ed.
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Juan Manual Naranjo states that he worked for San Joaquin unti |
he joined the strike on July 24, 1989. He states that the did not cash
his tickets until after the election. Hs nane appears on the LOL naster
enpl oyee lists. Additionally, his brother, who worked in the sane crew
and who appears on the payrol|l for the week preceding the strike states
that he saw Juan Manuel Naranjo working for San Joaquin during that week
Therefore, | recommend that the challenge to this ballot be overrul ed.

Afredo E Naranjo states that he worked for San Joaquin unti
he went out on strike on July 24, 1989. Santiago Naranjo, Afredo' s
father states that he worked for San Joaquin until he joined the strike
on July 24, 1989. He further states that he and his son, A fredo
Naranjo, gave their tickets to his other son, Francisco Naranjo, to cash.
Franci sco Naranjo appears on the payrol| preceding the strike. A fredo
Naranjo's and Santiago Naranj o's nanes appear on the LQL naster enpl oyee
lists. Additionally, Francisco Naranjo confirns that both Afredo E
Naranj o and Santiago Naranj o worked during the week preceding the strike.
Therefore, | recommend that the chal |l enges to these ball ots be overrul ed.

Rosal ba Medina de Qtiz states that she worked for San
Joaquin until she joined the strike on July 24, 1989. During this tine
she gave her tickets to Pedro Medina, her father, to cash. Her nane
appears on the LA naster enpl oyee lists. Additionally, a worker who

appears in the pre-strike payroll and



who is acquai nted wth her because they worked in the sane crew confirns
that Rosal ba Medina de Qtiz worked for San Joaqui n during the payrol
period preceding the strike. Based on this information, | recomend t hat
the chall enge to her vote be overrul ed.

J. Jesus (rhoa states that he worked for San Joaquin until he
went on strike on July 24, 1989. He further states that he gave his
tickets to another worker to cash and his statenent is corroborated by
that worker. J. Jesus (xhoa' s nanme appears on the LOL nmaster enpl oyee
lists. Additionally a worker who worked during the week precedi ng the
strike, who worked in the same crew as (hoa and who was (choa' s nei ghbor
during the tomato season states that J. Jesus (rhoa worked during that
week al so. Based on the foregoing | recommend that the challenge to this
bal | ot be overrul ed.

Javi er Sandoval , Maria Sandoval and Teresa C Sandoval al
state in declarations signed under penalty perjury that they worked for
San Joaquin until July 24, 1989, when they went out on strike agai nst the
enpl oyer. They all appear on the LCL naster enployee |ists. They al so
all state that they had not cashed in their tickets by the tine of the
election. Additionally, a worker whose nane appears in the payrol
preceding the el ection and who is personal |y acquai nted wth these
wor ker s because she worked in the sane crew states that she saw them
wor ki ng during the week preceding the strike. Based on the foregoing |
recormend that the chall enges to these ballots be overrul ed.

Yol anda Sandoval de Vargas states under penalty of perjury

that she worked for San Joaquin until she went out on strike
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on July 24, 1989. She further states that she gave her tickets to her
husband, |sidro Vargas to cash. |sidro Vargas® name appears on the pre-
strike payroll. Yolanda' s nane appears on the L. naster enpl oyee lists.
Additional |y, a worker who is al so her nei ghbor and who worked during the
week preceding the strike states that she saw Yol anda Sandoval de Vargas
working that week. | recommend that the chal lenge to this ballot be

over rul ed.

Ronelia J. Saucedo states that she worked for San Joaquin unti |
she went out on strike on July 24, 1989. She further states that she
gave her tickets to her husband, Pedro Saucedo, to cash. Her nane
appears on the LCL naster enpl oyee lists. Additonally, Pedro Saucedo
whose nane does appear in the pre-strike payroll confirns that Ronelia
Saucedo worked for the enpl oyer during the week preceding the strike. |
recommend that the challenge to this ballot be overrul ed.

Mario A Vargas states that he worked for San Joaquin until he
joined the strike on July 24, 1989 and that during this tinme he worked
under the name of his father, Mrio D Vargas. Mrio A Vargas nane
appears in the LAL naster enpl oyee lists Mario D Vargas confirns that he
cashed his son's tickets and his nane appears in the pre-strike payroll.
Additional ly, a worker who is personally acquai nted wth Mario A Vargas
because he worked in the sane crew and who worked during the pre-strike
payrol | period states that he saw Mrrio A Vargas working during the week
preceding the strike. Based on all of the above | recomend that the
chal lenge to this vote be overrul ed.

The workers in Appendi x B all stated under penalty of
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perjury that they worked for San Joaquin until July 24, 1989 when they
went out on strike. Their names all appear on the LCL naster enpl oyee
lists. A second worker confirns that each of the Appendi x B workers
worked during the week preceding the strike. Therefore, | recomend that
the challenges to the ballots of the workers listed in Appendi x B be

overrul ed.

Srikers who Returned to Wrk After the
Hiqgibility Period

The workers in Appendix Call appear on the LOL naster
enpl oyee lists. They al so appear in the pre-strike payroll.
Additionally, they all state that they worked for San Joaquin until they
went on strike on July 24, 1989.

These workers all returned to work for the enpl oyer after the
eligibility period which enconpassed July 23, 1989 through July 29, 19809.
Three workers, Jesus Garcia, Heriberto Mendes and Mguel Quintana
returned to work on the date of the election. None of these three
wor kers perforned work for San Joaquin prior to voting.

The issue presented by the above recitation of facts is
whet her strikers who offer to return to work and are rehired
after the eligibility period are eligible to vote. For the reasons

di scussed bel ow; | conclude that they are.? In Bio-Science

Laboratories v. NLRB (1976) 93 LRRM 2156, the Nnth Qrcuit Court of

Appeal s uphel d the National Board' s findings that economc strikers who

have offered to return to work and who are on a

4, MNarlin Brothers (1977), 3 ALRB No. 17, to the extent that it
can be interpreted to support the opposite concl usion appears to apply to
t he second paragraph of Labor Gode section 1157 regarding a strike which
commenced prior to the effective date of that section.

-12-
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preferential hiring list on the date of the election, are eligible to
vot e.

Smlarily in John A Thonmas Orane (1976) 224 NLRB 214 the

Board hel d that several economc strikers who had offered to
return to work but who had not been reinstated at the tine of the

el ection were eligible to vote. ¥ ¢

Gonsequent |y, if economc strikers who have offered to return
to work but who are not re-enpl oyed because no positions are avail abl e
prior to an election are eligible to vote in that election, it follows
that economc strikers who offer to return to work and who are allowed to
wor k because of the fortuitous circunstance that a job is avail abl e,
shoul d al so be eligible to vote.

Moreover, in B o-Science the court noted that in 1959 the NLRA
was anended to all ow stri kers who had been permanently replaced to vote in
an el ection conducted wthin 12 nonths of the inception of the strike in
order to limt an enployers potential for "union busting" in that prior
the 1959 anendnents "[ E] npl oyers coul d provoke a strike, hire
repl acenents, petition for an el ection and since only repl acenents coul d
vote, be reasonably assured that the union woul d be voted out. See Senate

Report,

5. UWhder the NNRA in order for an enpl oyee to be eligible to vote
ina election they nust be enployed in the payroll period preceding the
notice and direction of election and on the date of the election. Qulf
Sates Asphalt . (1953) 106 NLRB 1212.

6. See also CH Qenther and Sons, Inc. v. NLRB (5th dr. 1970)
427 F2d 983, 74 LRRM 2343 where the court hel d that enpl oyees on a
preferential hiring list remain part of the bargaining unit for the
pur pose of determning continued najority status of the union.
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Labor Managenent Rel ations Act of 1959, 1959 U S Gode & Gong. Adm n.
News 2348-49."

Smlarly, if economc strikers who are rehired after the
eligibility period are not eligible to vote, an enpl oyer coul d nani pul ate
to its advantage the voter eligibility of economc strikers who have
offered to return to work by reinstating themafter the eligibility
period, but before the day of the election, thus naking themineligible
to vote. This result would al so have the concommtant adverse effect of
prol ongi ng | abor disputes in that in order to maintain their eligibility
to vote, economc strikers would not be able to end the dispute by offer-
ing toreturn to work unless they wshed to risk being nade ineligible to
vote by the enployer reinstating themafter the eligibility period but
before the el ection.

Furthernore, the voter eligibility of reinstated economc
strikers can be inferred fromthe National Board' s treatnent of the

bal | ot of Thaycel Alison in Southwest Engraving Go. (1972) 198 NLRB 694.

In that case, the election was conducted in Novenber 1970. The
Admni strative Law Judge recommended that the chal lenge to the vote of
Alison, an economc striker who had offered to return to work, be
overrul ed even though Al lison had not responded to an offer of enpl oynent
by the enpl oyer, in Qctober 1970. The ALJ reasoned that because the
of fer was anbi guous the enpl oyee was unabl e to determne what type of
work was being offered and thus the offer was not a bona fide offer of
rei nst at enent .

However, the National Board disagreed with the ALJ, finding

that the offer was not anbi guous. It sustained the chal -

-14-
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lenge to Allison's vote because A lison had not responded to the of fer
and this it found anounted to a rejection of the offer of reinstatenent.
Because the Board sustained the challenge to Allison's vote when he did
not accept an offer of reinstatenent it can be inferred that had he
accepted said offer the challenge to Allison's vote woul d have been
over rul ed.
Thereafter, in PBR Gonpany (1975), 216 NLRB 602 the Nati onal
Board hel d that an economc striker who returned to work for the enpl oyer
w th the union's acqui escence performng the sane type of work but at a
| ower rate of pay on a subcontracting basis eligible to vote in an
election. It is clear fromthis case that the nere fact that the striker
returned to work for the enpl oyer did not disqualify himfromuvoting.
Based on all the above reasons | conclude that strikers who
returned to work after the eligibility period and on or before the day of
the election are eligible to vote. onsistent therewith | recommend t hat

the chall enges to the enpl oyees |isted in Appendi x C be overrul ed.
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Reconmendat i on

It is hereby recormended that the challenges to the ballots of
the individuals listed in Appendix A' B, and C be overrul ed and the
bal l ots be counted. The regional director further recomends that the
remai ni ng chal | enged bal | ot s be pl ace i n abeyance pending further
investigation if they are outcone determnative.

Goncl usi on

Pursuant to Title 8, Galifornia Gode of Regul ations, Section
20363, exceptions to the concl usi ons and recommendati ons of the regi onal
director are to be filed wth the executive secretary by personal service
wthin five (5) days or by deposit in registered mail postnarked wthin
five (5) days follow ng service upon the parties of the regional
director's report. An original and six (6) copies of the exceptions
shall be filed and shall be acconpani ed by seven (7) copies of
decl arati ons and ot her docunentary evidence in suport of the exceptions.
Gopi es of any exceptions and supporting docunents shall be served
pursuant to Section 20430 on all other parties to the proceedi ng and on
the regional director and proof of service shall be filed wth the

executive secretary along with the exceptions.

Dat ed: / ?/ 5/ Respectful |y Submitted,

zﬁéwww -

Law ence Al derete

Visalia Regional Drector

Agricul tural Labor Relations 711
N Gourt Sreet, Suite A
Misalia, CGalifornia 93291
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Appendi x A

Agui lar, Rosario Lopez
Andr ade, Tri ni dad

Aval os, Emliano

Ayal a, Jose

Barajas, Albaro Mata, Jr.
Bautista, Maria G
Bautista, Roberto M
Canel a, Maria E onez
Canel, Juan Manuel Zanbrano
Chavez, Pedro

Chavez, Pabl o Rosel
Chavez, J. Gordi ano
GQordova, Hvia A de
Qordova, Luis F.

Quz, Margarito Suarez
Quz, Jose Manuel M| anueva
CGgja, Algjandro

Db az, Juan

Hia, Mrio Waldo
Garcia, Hias Aguilar
Garcia, Esther Mendez



Apendi x A
Page 2

22. Garcia, Ranon Ranmirez
23. Gari bay, Margarito

24. Gonzal ez, Jose

25. Juarez, Austreberto
26. Suarez, Jesus C

27. Suarez, Ncolas Quz
28. Leon, Ramro H ores
29. Leon, Roberto Meza

30. Li nares, Arnmando

31. Lua, Jorge

32. Lua, Sal bador

33. Magal | on, Quz

34. Magdal eno, Raf ael

35. Magdal eno, Jose Socorro Mendez
36. Manzo, Jose Ma P

37. Mata, Gerardo B.

38. Mata, A varo Mendoza
39. Medi na, Pedro

40. Medi na, Jorge Martinez
41. Mendez, Aureliano D az
42. Mendez, Gabriel Garcia
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Appendi x A
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43. Nar anj o Franci sco

44, Navarro, Jose Renedi as Mata
45. Qchoa Jose E

46. Cchoa Mari os Var gas

47. Perez, Hidio C

48. Qiroz, Mguel Perez

49. Ramrez, Ranon

50. Ramrez, Aga

51. Ronero, Sal vador

52. Ronero, Sal vador

53. Sal as, Fernando N

54. Sanchez, Javi er

55. Saucedo, Pedro

56. Slva, Mria Del Rosario
57. Solano, Hlario P.

58. Solorio, Rogelio O.

59. Toro, Dol ores
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60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
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Torres, Jose Luis

Val enci a, Franci sco J.
Vargas, R goberto A
Vargas, Franci sco Godoy
Vazquez, Raul

\Vega, Jose

Vel ez, Franci sco Banuel os
Zacarias, Martin Sanchez
Zacarias, Luis

Zacarias Marie Martha Lua

Zanbrano, |sidro Vargas
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Appendi x B

Ayal a Juan Cchoa
Bautista, Pedro

Juarez, Martin

Juarez, Chela G

Naranj o, Juan Manuel
Naranj o, Alfredo

Naranj o, Santiago

Qtiz, Rosal ba Medina de
Qchoa, J. Jesus

QChoa, Lidia A

Sandoval , Javi er
Sandoval , Maria

Sandoval , Teresa C
Saucedo, Ronelia J.
Vargas, Yol anda Sandoval de

Vargas, Mrio A
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Farfan, Ful genci o Rogel
Garcia, Jesus

| zquierdo, Eren G
Manzo, Jose G

Mendez, Heriberto
Mendoza, M cente Mendez
Qui ntana, M guel
Ramrez, Jesus

Slva, Qegario

MVillasenor, Benito R

Appendi x C
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