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CEQ S ON AND CERTI H CATI ON G- REPRESENTATI VE

O Septenber 30, 1988, Investigative Heari ng Examner (I HE)
Barbara D Mbore issued the attached recommended Decision in this
proceedi ng. Thereafter, the Enpl oyer and the Lhited Farm VWrkers of
Arerica, AFL-Q O (UFWor Lhion) each tinely filed exceptions to the I|HE s
Decision wth briefs in support of their exceptions. The Agricultural
Labor Rel ations Board (ALRB or Board) has reviewed the IHE s Decision in
light of the exceptions and briefs of the parties and has decided to
affirmthe rulings, findings and conclusion of the IHE to the extent
consistent herein and to adopt her recommendation that the results of the
el ection be certified.

In upholding the |HE s dismssal of the Enpl oyer's objection to
the Board agents' handling of the Lhion's chall enge of 17 voters at the
Fanoe Ranch voting site, we do not nean to inply conpl ete satisfaction
wi th the process enpl oyed by our agents in the matter. The Uhi on had
chal  enged the 17 voters for their anti-union canpai gni ng during work

hours the day before the



el ection and asserted that each of themwas acting as an
"agent/consultant” for the enployer. Wiile we are ultinmately persuaded
that the record does not denonstrate that the nmaki ng and acceptance of the
chal l enges interfered wth enpl oyee free choi ce, serious concerns are
nonet hel ess rai sed by this aspect of the election. S nce the individuals
who were chal | enged were agricul tural enpl oyees who net the voter
eligibility requirenents of Labor Code section 1157, it does not appear
that the challenges to their ballots were validly asserted. Mreover, the
asserted basis for the challenges is not anong the specific categories to
whi ch chal | enges nust be limted under our regul ations. (See 8 Al
Admn. (ode section 20355 (a)(1)-(8).) A proffered chal | enge whi ch does
not conformto the regul ati ons shoul d be rejected as either inproper on
its face or nore properly the subject of a post-election objection. The
recognition of chall enges other than those specifically set forth in the
regul ations facilitates the potential msuse of the Board s chal | enged
bal | ot procedure and can result in coercive circumstances that ultinately
interfere wth the el ection process.

As the invalid chal |l enges here appear to have been processed
wi t hout undue attention being drawn to the chal l enged voters and their
participation in the anti-union canpai gn, and as the chal | enges were
w tnessed by an insufficient nunber of voters to have affected the outcone
of the election, we find that this msuse of the challenged bal | ot
procedures does not warrant setting aside the el ection. However, we
caution our agents not to nake the facile assunption that enpl oyees

activel y canpai gni ng
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agai nst unioni zation are ipso facto serving as agents of the enpl oyer.
Labor Gode section 1152 protects agricultural enpl oyees' concerted
activities in opposition to representation by a union as well as in
support thereof.

CERN H CATION GF RESULTS - HLECTIT N

It is hereby certified that a ngority of the valid ballots were cast
for the Lhited FarmWrkers of Arerica, AFL-AQ O (UFWor Lhion) in the
representation el ection conducted on June 3, 1988 anmong the agricul tural
enpl oyees of Borrego Packi ng Conpany (Enpl oyer) and that, pursuant to
Labor (ode section 1156, the said | abor organization is the exclusive
representative of all agricultural enpl oyees of Borrego Packing Gonpany in
the Sate of Galifornia for purposes of collective bargaining, as defined
I n Labor Gode section 1155.2(a) concerni ng enpl oyees' hours, wages and
other terns and conditions of their enpl oynent.

Dated: August 2, 1989

BEN DAV D AN Al RvAN
GREQRY L. GONOT, Menber
| VONNE RAMCS R CHARDSON  Menber

JIMBLLIS Menber

YThe signatures of Board Menbers in all Board Decisions appear with the
signature of the Chairman first (if participating), followed by the
signatures of the participating Board Menbers in order of their seniority.
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CASE SUMVARY

Borrego Packi ng Gonpany, 15 AARB No. 8
UFW Case No. 88-RG 6- SAL
Backgr ound

n June 3, 1988, pursuant to a Petition for Certification filed by the
Lhited FarmVWrkers of Anerica, AFL-Q O (UFWor Lhion), the Agricul tural
Labor Rel ations Board {ALRB or Board) conducted a representation el ection
anong all agricultural enpl oyees of Borrego Packi ng Conpany (Enpl oyer) in
the Sate of Galifornia. The Anended Tally of Ballots issued on July 7,
1988, reveal ed 107 votes for the UFW 93 for No Lhion, and 3 Uresol ved
Chal l enged Ballots. The Ewl oyer filed objections to the conduct of the
election, and the followng were set for hearing: (1) whether the Board
agents' disqualification of the Enpl oyer's el ection; (2) whether the Uhion
engaged i n inproper el ectioneering and canpai gni ng on the day of the

el ection which interfered with the conduct of the el ection; (3) whether

I nci dents and conduct occurred during the course of the election that
created the appearance of bias on the part of Board agents and, if so,
whet her that appearance interfered wth the conduct of the election; and
(4) whether the allegations set forth in the objections occurred and, if
so, whether the cumul ative effect of those events and conduct interfered
wth the enpl oyees' free choice in the el ection.

| HE s Deci sion

Followng a hearing in wiich all parties participated, the Investigative
Hearing Examner (IHE) found that there was insufficient evidence that the
acts conpl ai ned of occurred and/or caused interference wth the el ection.
The | HE deni ed the UFWs request for attorney's fees, and recommended t hat
the results of the election be certified.

Boar d Deci si on

The Board reviewed the IHE s Decision in light of the exceptions and
briefs of the parties, and decided to affirmthe rulings, findings,

concl usi ons and recomnmendations of the |HE Though the Board uphel d the
IHE s dismssal of the Enpl oyer's objection to the Board agents' handl i ng
of the Lhion's challenge of 17 voters as "agent/consultant™ of the

Enpl oyer for their anti-union canpai gning during work hours the day before
the el ection, the Board cautioned its agents that the |orocess_ used in this
nmatter was not conpletely satisfactory. S nce the chal l enged i ndivi dual s
net the eligibility requirenents of Labor Gode section 1157, and since the
asserted basis for the chal l enge was not anong the specific categories to
whi ch chal | enges nust be |imted under 8



Borrego Packi ng Conpany,
UwW

Gl . Admn. ode section 20355 (a)(1) - (8), the chall enge shoul d have been
rejected as either inproper onits face or nore properly the subject of a
post-el ection objection. Labor Gode section 1152 protects agricul tural

enpl oyees' concerted activities in opposition to representation by a union as
wel | as in support thereof.

* * * * *

This Case Summary is furnished for information only and i s not the
official statenent of the case, or of the ALRB
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. STATEMENT (F THE CASE
Oh My 27, 1988,1 the Lhited FarmVWrkers of Amrerica, AFL-A O

(hereafter referred to as "lhion" or "UFW) filed a petition in case
nunmber 88-RG6-SAL in order that an el ection be hel d anong enpl oyees of
Borrego Packi ng Conpany (hereafter referred to as "Borrego", "conpany"”
or "enployer”) in aunit described in the petition as "all agricultural
enpl oyees of the enployer in the state of Galifornia.”™ An election was
conducted on June 3. The Arended Tally of Ballots issued on July 7 and

showed the fol l ow ng results:

UFW 107

No Uhi on 93

Lhresol ved Chal | enged Bal |l ot s 3
203

The enpl oyer filed objections to the conduct of the el ection.
d the objections filed, the Executive Secretary set the fol | ow ng
i ssues for hearing:

1. Wiether the Board agents' disqualification of the
Enpl oyer' s first designated choi ce of el ection observers substantially
interfered wth the conduct of the el ection?

2. Wether the Uhion engaged in inproper electioneering and
canpai gning on the day of the el ection which interfered wth the conduct
of the el ection?

3. Wether incidents and conduct occurred during the course

of the election that created the appearance of bias on the

YAl dates herein are 1988.



part of the Board agents and, if so, whether that appearance
interfered wth the conduct of the el ection?

4. Wether the allegations set forth in the objections occurred
and, if so, whether the cumul ative effect of those events and conduct
interfered wth the enpl oyees' free choice in the el ecti on?

O August 30 and 31, | conducted a hearing on the above issues
inSalinas, Gilifornia. The parties appeared through their respective
representati ves® and were given full opportunity to present argurent,
testi nony and docunentary evidence, and to file post-hearing briefs.
Briefs were filed by the Enpl oyer and the UFW Based upon the entire
record in the case, including ny observation of the deneanor of the
w tnesses, and careful consideration of the briefs submtted, | nake the
follow ng findings of fact and concl usions of |aw

. STATEMENT CF FACTS

A pre-el ection conference was held on June 2. Among ot her
things, it was agreed that there woul d be no canpai gni ng on el ecti on day
and that there would be four election sites. \Woting was to begin at 6:30
a.m at a site known as Sol edad Mssion. The second site was known as
Fanoe Ranch. Spreckles was the third site. Fnally, from4:00 to 6:00
p.m the library of the Board's Salinas Regional (fice was to serve as a

voting site.

At the hearing, General (ounsel noved to intervene, and | granted the
not i on.



h the norning of the el ection, the conpany was to send buses to
Arport Boulevard in Salinas which was a regul ar | ocati on Borrego and
other Salinas conpani es used to pick-up agricultural workers to take them
tothe fields. The buses were to | eave Airport Boul evard at 5:30 am to
goto the fields where the voting sites were located. A Board agent was
to ride on each bus to ensure that no party canpai gned.

Hinberto Gonez, Qrop Manager for the UFWin Sali nas, ® expressed
doubt at the pre-election conference that the conpany buses would al |l be
at one pick-up point, so the attorney for Borreqo, Janes Bogart,

t el ephoned conpany representatives. H told the UFWrepresentatives and
the Board agents present at the conference that he had been assured al |
buses woul d | eave fromthe one site on Airport Boul evard.

n the norning of the el ection, however, buses were di spatched
fromtwo sites -- Airport Boul evard and Expo Boul evard. This fact, coupl ed
wth the fact that the first bus which I eft Arport Boul evard left prior
to 5:30, caused confusion which led to Board agents and UFW
representatives arriving at the first voting site at the sane tine, albeit
in separate cars, which is the basis for one objection that Board agents

exhibited bias in favor of the UFW

*As Qrop Manager, M. CGonez was responsi bl e for contract negotiations,
grievances, admnistering the contract, organizing enpl oyees and handl i ng
unfair | abor practice charges.



What happened is this. Jorge Vargas, the Board agent in charge of
the el ection, and the other nine Board agents working on the el ection,?
arrived together at the Airport Boul evard pick-up point prior to 5:15 a.m
A so present were Hunberto Gonez fromthe UWFWand, fromthe conpany, its
attorney JimBogart, Joe Sanchez, 5 a labor consultant hired by Borrego;
Sanchez' assistant, Sergio Soto, and Jose (uadal upe Quznan, the person the
conpany chose to be its pernmanent observer who woul d acconpany the Board
agents and bal | ot box fromone election site to another throughout the day.®

Between 5:15 and 5:30 a.m, one bus left to take the workers
to the Sol edad Mssion where they woul d start work until it was tine to
vote. Attorney Bogart, Sanchez, Soto and GQuznan foll owed the bus to the
el ection site.

After the first bus left Arport Boul evard, two nore buses cane
to pick up workers, but neither was going to the first voting site at
Sol edad Mssion. Not having a bus to follow and all the conpany

representatives having left wth the first bus,

“Shirley Trevino, Jack Mital ka, Charlie Atilano, TomNagle, Javier Sanchez,
Helen Yee, Harry Martin, Susan Ml eno, and Norberto (Nob) Longori a.

5He is to be distingui shed fromJavier Sanchez who is a Board agent.

®The UFWand Borrego were al so to designate a crew observer at each
el ection site fromwhi chever crewwas voting at a particular site.
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Vargas and the renai ni ng agents di scussed wth Gnez and the other UFW
peopl e how t o proceed. -]

Lupe Gastillo of the UFWstated he thought he knew where the
fields were, so everyone decided to follow Castillo. After first going to
the wong set of fields in the Sol edad Mssion, Castillo found the voting
site. (onsequently, all the cars arrived at the voting site at the sane
tine, and everyone was |ate. The peopl e parked the cars sonme 150 feet
fromthe workers who were still at work in the fields. | credit Vargas,
who testified the workers were working facing anay fromthe area where the
cars were parked.

A heat ed di scussi on broke out regarding the delay in starting
the el ection, the conpany sendi ng buses to nore than the one agreed upon
site, and the Board agents and UFWrepresentatives arriving at the sane
tine. As the Board agents prepared to get the el ection started, Bogart

i ntroduced Jose Guadal upe Guzrman® as the conpany' s pernanent observer.

At the pre-el ection conference, M. Bogart had been unabl e to provide
directions to the fields where the voting sites were | ocated but prom sed
to obtain them Qn the evening prior to the election, while discussing
various issues, he asked Vargas 1f he still needed directions. Vargas
said he did not. Vargas credibily explained at hearing that he expected
to followthe buses to the first voting site and knew where the next two
voting sites were | ocat ed because while distributing the Notice of
Hection, the Board agents had | earned these | ocati ons.

® is the sane person as Jose Leon Guznan who is listed on the
eligibility list.



Hunbert o Gonez chal | enged the use of M. Quzman on the basis
that Quznman was a "paid | abor consultant” for Borrego. He based the
chal l enge on the fact that the day before the el ection Quznan and a nunber
of other workers frombroccoli crewNo. 1, along wth the | abor consultant
hired by Borrego, Jose Sanchez, and Sanchez' assistant, Soto, went to each
of the Borrego crews and spoke agai nst the UFW

This activity occurred during work hours, and Gonez bel i eved
that Quznan and the other workers were paid by the conpany for naking the
anti- UFWspeeches. M. Quznan and Martha A varado, another nenber of crew
no. 1, testified that Borrego did not pay them and there is no evi dence
to the contrary. Rather, they had requested the day off fromwork to talk
wth the crews, and the conpany granted the request.

After Gonez chal | enged GQuznan, a heat ed di scussi on ensued anong
Bogart, Gonez and Vargas. Qher Board agents, particularly Ailano,
Trevino and Mat al ka becane i nvol ved. Vargas questi oned Quzrman who
acknow edged canpai gni ng agai nst the UFWbut deni ed havi ng been pai d.

Vargas consul ted both the Board s el ecti on nanual and t he
regul ations and initially agreed wth Bogart that GQuznan coul d serve as
observer. (1:15.) After consulting wth other agents, especially his
supervisors Trevino and Matal ka, Vargas told Bogart they had deci ded
Quzman coul d not serve. Vargas credibly testified that he thought it was

safer to replace GQuznan in the



event that later investigation reveal ed that Quznan had been pai d. Bogart
protested but sel ected anot her worker to replace Guznan. 9

The only workers present during this discussion were Guznan, the
UFW per nanent observer and, perhaps for part of the tine, the two crew
observers (one for the conpany and one for the URW. (1:14; 11:40.) The
other workers were still working in the fields, approxi nately 150 feet
anay. (11:38-39.) Wen Quznan returned to his crew however, an
unspeci fied nunber of enpl oyees asked hi mwhy he was not at the el ection,
and he told themthe state would not Iet himserve. (1:48.)

After the election got underway, Bogart left. He went to Fanoe
Ranch whi ch was the second voting site. There were two crews working, and
the voting had not begun since voting had started later at the first site
due to the earlier confusion about the buses and | ocating the field.

Wen he arrived, he spoke to Marv Anderson, owner and nmanager of
Borrego, and to David Anderson, Marv's son. Dave told Bogart that the UFW
was tal king to workers inthe fields in violation of the agreenent there
woul d be no canpai gning. Bogart went to the fields and saw a nan tal ki ng
to a group of enpl oyees who were working. Bogart did not know who the nan

was but saw him

I take adnministrative notice of the Board' s Hection Minual, section
2-6200 of which provides that the use of an ineligible observer nay
result in an el ection being set aside.

-8-



go to a car where Lupe Castillo and Erael Edeza, both UFW
representatives, were sitting and talk to them The nan then got in the
car. (1:18.)

Bogart told Board agent Tom Nagl e about what he had seen and
protested that Nagl e was supposed to keep the parties fromtalking to
enpl oyees. Nagle went over to the car, and spoke to the nan who had been
talking to the workers. Nagle returned to Bogart and told himhe had
instructed the man not to speak to any nore workers. Nagle also told
Bogart he woul d nake sure it did not happen again. After Nagl e cauti oned
the man, there is no evidence that man or anyone el se spoke to any
enpl oyees.

Prior to Bogart talking to Nagle, Nagl e had been outside the
fields tal king to a wonman whom he introduced to Bogart as another Board
agent. There is no evidence whet her Nagl e had seen the nan while he was
talking to the workers. | decline to nake such an inference. Nagle was
engaged in talking to another agent, and his attention may not have been
directed at the fields where the workers were harvesting.

At the Fanoe Ranch voting site, after the first crew fini shed
voting, Agent Vargas decided that logistically it would be easier to nove
the voting site to where the second crew was working rather than have the
conpany put the crew on buses and transport themto the existing site. He
al so deci ded to use the sane observers at this second site. As aresult,
Martha A varado, who was a nenber of broccoli crewno. 1 and who had

spoken agai nst



the UFWthe day before, was not used as an observer. Avarado' s testinony
does not contradict this expl anati on since she testified only that she was
not allowed to serve but was not given a reason for the Board' s action.
(1:91-92.)

Aso at this second voting site at Fanoe Ranch, A varado, GQuznan
and 15 ot her workers who al so had spoken agai nst the UPWon June 2 were
chal | enged by the URWwhi ch cont ended they were pai d | abor consul tants.

At hearing, the parties agreed that four of these enpl oyees™ if called by
the conpany to testify woul d describe the foll ow ng procedure. As each of
the 17 workers came to the table to get a ballot to vote, each was
chal l enged by the UFW A Board agent directed each person to an area by a
truck sone 12 to 15 feet away fromthe voting tables. They were
guestioned by Board agents, individually, and were asked questions to the
effect of: "VWre you given a paid day off to talk to the crews? Each
person answered "No." They were then asked "How nuch did the conpany pay
you?" Each said s/he was not paid. Each Board agent then asked the worker
who was bei ng questioned to sign a declaration which each did. Each
wor ker was then directed back to the ballot table, given a ballot and
al lowed to vote a chall enged bal | ot.

Jose Quznan testified that one enpl oyee was questi oned t he whol e

tine voting was goi ng on -- about 20 mnutes. Board

g’olvari a Bugeni a Sal azar, Martha A varado, Maria Lucia Escatel and Javi er
t 0.
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agent Jorge Vargas testified that the above procedure described general |y
the usual procedure foll oned by Board agents to deal wth challenges. He
clarified that several agents are assigned to take declarations, and each
agent questions a potential voter about issues relevant to the chall enge,
wites a declaration based on the answers to the questions, reads the
declaration to the individual (translated into the appropriate | anguage
wher e necessary) and has the person sign the declaration. The tine needed
to question the individual and prepare the declaration varies, but he
estimated that in this case it would have taken 5 to 10 mnutes. | credit
Vargas and find Quzman's esti mat e exagger at ed.

At the third site, nanely the Spreckl es Ranch, Sergio Soto
testified that he saw Lupe Castillo, who was waiting to serve papers on an
ower of Borrego in connection wth another natter, tal king to two workers.
Board agent Javi er Sanchez was standi ng about six feet away fromGastillo
buying food at a nobile |unch wagon. He did not tell Castillo to stop
talking to the workers. Soto did not directly answer the question whet her
Sanchez saw Gastill o speaking to the workers but only said Sanchez was
standing only six feet anay. Soto did not testify that he tol d Sanchez
what he had observed or that he asked Sanchez to stop

Yt will berecalled that Soto is the assistant to Joe Sanchez the head of
the labor consulting firmhired by Borrego.
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Castillo. There were sone 20 workers congregated around the | unch wagon
when this occurred. (I11:2109-111.)

Shortly thereafter, and prior to the workers voting, accordi ng
to Soto, Board agent Sanchez asked Lupe Castillo if he wanted a taco whi ch
Sanchez had bought fromthe Iunch wagon. Gastillo said "No." Sanchez
asked Gastillo if he was sure. Castillo said "No" indicating he did not
want one. Soto testified Sanchez did not offer hima taco. (I:111-112.}
n cross-examnati on Sot o acknow edged that at that tine he and Sanchez
had not net. Apparently then, Sanchez did not know Soto represented
Borrego, and woul d not have been aware that he was slighting Soto by not
offering hima taco too. According to Soto, workers were working at the
edge of the field sone 12 feet away when this occurred. (1:112.)

Agent Sanchez did not testify. Lupe Gastillo testified that the
conversation was slightly different. According to Gastillo, Sanchez asked
himif he had had a taco. Gastillo said "No." Sanchez |aughed and
jokingly asked "Are you sure you haven't had a taco?' GCastillo again
replied "No." (11:59.)

| found nothing in the deneanor of Soto or Castillo to cause ne
to credit one over the other. | credit Soto's version of the taco
i nci dent because it sounds nore plausible. | credit Castillo that he did
not talk to any workers at the Soreckl es Ranch largely because | find it
unlikely that Soto woul d not have nentioned the incident in the two page,

si ngl e- spaced, decl aration
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he nade wthin daysafter the election, especially in light of the fact
that he specifically nentioned M. Gastillo wth regard to ot her
i nci dents.

The final incident conplained of occurred at the ALRB Sal i nas
Regional Gfice later that day. Bogart was in the office about 3:45 p.m
It wll berecalled that voting was to begin at 4:00 p.m M. Bogart was
talking to the Regional Drector, Donal d Sal ens, whose office is in the
front of the ALRB building. The library, where voting was to take pl ace,
isin the back of the building, where there is a separate entrance through
whi ch voters were to enter.

Bogart saw Lupe Castillo using a tel ephone in a cubicle al so
near the front of the building. M. Bogart testified that as he was
| eaving, Helen Yee, a Board attorney, speaking in a harsh tone, denanded
to know what he was doing there and told himto get out immedi ately. He
replied he was in the process of |eaving and sai d he hoped she woul d nake
the sane request of M. Gastillo.

As Bogart was |leaving, he sawtwo individuals. He did not know
if they were Borrego workers al though he had earlier heard soneone say
that two workers were there to vote. He said Castillo spoke to the two

nen, and Barry Martin, a Board agent,

| take administrative notice of M. Soto's declaration which is _
Decl aration 9 appended to the conpany's "Petition to Set H ection Aside
and (hj ections To Gonduct of Hection" dated June 9, 1988, which is part
of the official file in the instant case.
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was standi ng about five feet away and said nothing to Gastillo. M. Bogart
did not inquire whether the nen were voters, nor did he ask Martin to
i nt ervene.

The parties agreed that if Helen Yee were called to testify she
woul d deny having said anything to M. Bogart to the effect that he shoul d
get out. Board agent Vargas testified that about 4:00 p.m he saw
Castillo and Bogart in the front of the office and said to both of them
words to the effect of "lIt's 4 o'clock, let's get out of here." Vargas
then returned to his office at the rear of the building. Thus, he did not
see themleave, nor did he see either of themtal k to anyone. Board agent
Harry Martin did not testify. Both Bogart and Castillo | eft before 4:00
p. m

At approximately 5:20 p.m, Board agent Harry Martin tel ephoned
Bogart to tell himthat Lupe Castillo had filed a petition in another case
I n which Bogart was involved. In response to questions fromBogart, Mrtin
told himthe petition was filed at 4:45 p.m and that he did not know
whet her |iunberto Gonez had been wth Castillo when the petition was
filed.

Vargas testified that the parties had agreed at the pre-el ection
conference that the entire ALRB of fi ce was consi dered the quarantine area.
But he also testified that there was no di scussion of whether the front
| obby area woul d be cl osed to business prior to the office' s nornal

closing tine of 5:00 p.m
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ANALYS S AND GONCLUS ONS

The party petitioning to set aside an el ection has the burden of
proof. (TWY Farns (1976) 2 ALRB No. 58.) OQverturning an el ection
di senfranchi ses the entire workforce that voted. In agriculture, it nay be
the next harvest season before an el ection nay be rerun, and the
conposi tion of the workforce nay have changed materially. Thus,
historically, this Board has not utilized the "l aboratory conditions"
standard adopted by the National Labor Relations Board (NLRB or nati onal
board), but rather, uses an outcone determnative test in assessing whet her
to overturn an election. Thus, the Board wll set aside an el ection "only
where the circunstances of the first election were such that enpl oyees
could not express a free and uncoerced choice...." (D Arigo Bros. of

Galifornia (1977) 3 ALRB No. 37.) Applying this standard, | turn to a

consi deration of the events conpl ai ned of herein.

A Hection (bservers

There is no substantial factual dispute regarding the refusal to
al l ow Quzman and Al varado to serve as observers. iy other observers were
present when Guzrman was prevented fromserving, and there is no evi dence
ot her workers knew of the refusal to allow A varado to serve. The only
evi dence that voters coul d have been affected is Quzman's testinony that he
tol d an unspeci fied nunber of nenbers of his crewthat he did not allow him

to serve as an obser ver.
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Anytine an observer is challenged, whether the challenge is
uphel d or rejected, a Board agent, if you wll, favors one side or the
other. To overturn an election sinply because other workers |learn there
was a chal | enge and one side "lost" the dispute woul d be | udi crous.

Borrego in effect argues that the ruling was so clearly wong
and bi ased that reasonabl e voters woul d concl ude the Board was prej udi ced
agai nst the conpany and in favor of the UFWand woul d be so infl uenced by
this bias that they woul d be unabl e to nake an uncoerced choice. | find
no basis to make such a concl usi on.

There was di sagreenent anong Board agents as to whet her the
UFWs claimwas neritorious. Agents were not convinced by Guznan's
deni al s that he was not paid and had to make a qui ck decision so as not to
delay the election further. They consulted the Board s H ecti on Manual
and when Bogart so requested they al so consulted the Board s rul es and
regul ations. A low ng an unqualified observer to serve could result in
setting aside the el ection. Supervising agents Trevino and Matal ka opt ed
not to take the chance. As provided in the election nanual, they gave
Borrego the opportunity to obtain a substitute for Quzman. There is no
evidence and no claimthat the use of the substitute had any detrinental
effect on the conduct of the el ection.

Wth regard to A varado, the evidence indicates she was not

utilized as an observer sinply because of a | ogistics decision
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by agent Vargas. There is absolutely nothing to suggest his decision was
notivated by bias. There is also absolutely no evidence that the failure to
use her had any affect on the el ection.

The national board has held that the use of observers by the parties is

aprivilege not aright. (Jat Transportation Corp. (1961) 131 NLRB 122.

Even al l ow ng an inbal ance in the nunber of observers has been held not to
constitute grounds for setting aside an election and not to "create the
inpression that the [NLRB] favored the petitioners over the enpl oyer or

ot herw se prej udiced the el ection."*® This Board has al so hel d t hat
disqualification of an el ection observer, even if the action may not have
been justified, is not grounds for setting aside an el ection in the absence
of a show ng that the party was prejudiced by the rejection of the observer
or that it affected the results of the election. (M ssakian M neyards

(1977) 3 ALRB Nb. 3.) | find no such evi dence here.

B. Hectioneering

| also find no nerit to the contention that the
el ection shoul d be set aside because of electioneering by the UFW In the
i nci dent w tnessed by Bogart, there is no show ng that agent Nagl e observed
the man speaking to workers and then speaking to UFWpersonnel . Assum ng

arguendo that he was canpai gni ng,

130. P. Mirphy & Sons (1977} 3 ALRB Nb. 26 quoting from Vst i nghouse
Hectric Gorp. (1970) 182 NLRB 481 [ 74 LRRM 11251.
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Nagl e quickly put a stop to it when he becane aware of the contact and
assured Bogart he would watch to ensure it did not happen again, and there
was no further contact.

Wth regard to the incident Sergio Soto said he w tnessed, |
have discredited him Mreover, assumng his testinony to be true, there
is no evidence what Lupe Castillo said to the workers so it is not known
whet her he was canpai gni ng. There is no evi dence whether he started the
conversation or rmay only have answered a question. Further, there is no
evi dence agent Sanchez saw the conversation. Despite being only six feet
away, he may or rmay not have seen Castillo, since he was buyi ng food.

A so, Soto acknow edges that he did not say anything to Sanchez or any
ot her Board agent and seek to have the conversation stopped.

In Bruce Church, Inc. (1977) 3 ALRB No. 90, the Board refused to set

asi de an el ection when a nan not proven to be a union organi zer, as is the
case in the incident Bogart w tnessed, stopped el ectioneering when
confronted by a Board agent. Here, it is not even proven that the nan was
canpai gni ng since no one testified as to what he said. | find no evidence
of Board agent bias and no evi dence the event(s) reasonably tended to
affect the outcone of the election.
C (hal l enges
Smlarly, | find the Enpl oyer's objection regarding the

handl ing of the chal |l enged voters to be wthout nerit. The

-18-



enpl oyer's wtnesses and Vargas' testinony showthat the Board agents did
not hi ng nore than fol | ow the usual Board procedures to handl e chal | enges
to eligible voters.

The grounds for challenging a voter's eligibility are set out in
the Board' s rul es. (Gl. (ode Regs., tit. 8, 820355). The WWs
chal | enge arguably asserted that the workers were confidential enpl oyees.
The anti - UWcanpai gni ng took place during work hours, and the nenbers of
crew no. 1 were acconpani ed by Borrego' s | abor consultant and his ai de.
The Board agents had to nake a qui ck assessnent of how to handl e the
allegations, and I do not find that they were biased when they chose to
followthe nornmal chall enged bal |l ot procedures in order to preserve the
chal I enges rather than refusing the chal l enges out of hand. (82-7000
el ection manual .)

A though there is Board precedent where an el ecti on was uphel d
when Board agents refused to accept chal | enges that persons on the
eligibility list were union organi zers, that situationl4 is
di sti ngui shabl e because there was no evi dence the individual s were
organi zers. Here, there is evidence suggesting the enpl oyees were paid
since they canpai gned during the work day. | note further that in

D Arigo, supra, an individual who voted as an economc striker was al so a

desi gnat ed UFWobserver. \Wen

¥Bruce Church, supra.
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chal | enged as a uni on organi zer, her nane was w thdrawn, and she did not
serve.

At nost, | find that the agents were faced wth deciding what to
do wth a debatabl e chal | enge and opted to preserve the challenge. | do
not find any objectionable bias in that decision.

| also do not find any evidence that the chal l enged voters were
treated in such a way that other prospective voters woul d be prevent ed
fromexercising free choice. Even though | appreciate the enpl oyer's
argunent that those chall enged were identifiably anti-UFW | find no
evidence that they were ostracized or humliated or treated i n any way
whi ch woul d cause a reasonabl e voter to be coerced in casting his/her
ballot. The chall enged voters were not detai ned unreasonably, and the
chal I enge tabl es were even set up on one side of a pickup truck while the
workers waiting to vote were standing in a line on the other side of the
truck. (Joint Ex. 2.)

D Board Agent B as and M sconduct

These final objections, |ike the foregoing ones, assert that
Board agents acted in a nanner that was biased in favor of the UFW In

George A Lucas & Sons (1982) 10 ALRB No. 14, this Board noted t hat

al though the NLRB professes to adhere to a "strict neutrality” rule, it
actually foll ows a case by case approach and exanm nes Board agent
msconduct in light of whether it tended to affect enpl oyee free choi ce

and al so whether it
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created an appearance of inpropriety such as toinpair the integrity of the

el ection process. (VWbash Transforner Gorp. (1973) 205 NLRB 148 [83 LRRM

14541). This Board s approach is essentially simlar. (Lucas, supra;
Goachel la Gowers, Inc. (1976) 2 ALRB No. 17; Monterey Mishroom (1979) 5
ALRB No. 2.)

The nere fact that Board agents and UFWrepresentatives arrived
in separate cars at the election site at the sane tine, and late, is not
sufficient to set aside the election. It is not even established the
workers saw the two groups arrive, since they were harvesting at the tine
the cars drove up.

Moreover, even if the workers did observe it, | find no basis to
concl ude that voters would (1) interpret the event as favoritismtoward the
UFWby Board agents or (2) that if they did, they woul d be so affected that
they could not freely cast their votes.

In Exeter Packers, Inc. (1983) 9 ALRB No. 76, the Board declined

to set aside an el ection where a Board agent and Lhion representative had a
personal conversation in viewof alarge nunber of voters. Here, there was
no evi dence of any fraternization and, further, the reason the Board agents
and UFWagents arrived toget her was because of confusion created by the
enpl oyer's failure to use a single pick up site. | inply noill notive to
the enpl oyer for this failure, but | do find it ingenuous to cla mbias and
m sconduct under these circunstances.
| also find no basis for overturning the el ection based on the

taco incident. In the first place, there is no evidence
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that any workers observed the incident or, if they did, that they recogni zed
Sanchez as a Board agent. According to Soto, the workers were gat hered
around the | unch wagon, presunably focused on getting food, and, absent any
evi dence that anyone besides Soto actual |y saw and overheard the exchange, |
w il not infer that such was the case.

Wi | e Sanchez' conduct was ill-advised, | find
insufficient proof that voters observed it. And, frankly, if they did, |
find it hard to believe they woul d be so influenced by what they saw that
they coul d not exercise free choi ce.

The enpl oyer's counsel cites At hbro Precision Engi neeri ng Gorp.

(hereafter Athbro) (1967) 166 NLRB 966 [65 LRRM 16991 where the NLRB set

aside an el ecti on because an enpl oyee who had al ready voted in the el ection
saw a Board agent in a nearby cafe drinking beer with a union
representative. There was no evi dence the conduct affected the votes of the
four enpl oyees who voted | ater.

A though the NLRB set aside the election, the federal district
court granted an injunction and ordered the NLRB to certify the el ection
since the NLRB had found the agent's conduct did not affect the votes of the
enpl oyees. The NLRB accepted the court's judgnent™ so it is inappropriate

tocite Athbro for the

See At hbro Preci si on Engi neering Corp. (1968) 171 NLRB 21 [68 LRRM 10011 On
petition for enforcenent of the NNRB s determnation that the enpl oyer
refused to bargain followng the certification, the court of appeal s chided
the NLRB for not appealing the district court's injunction indicating it

bel i eved the district court had exceeded its jurisdiction. -See, NLRB v.

At hbro Precision Engineering Gorp. (1st dr. 1970} 423 F.2d 573 [ 73 LRRM
2355), enforcing 173 NLRB 995 [69 LRRM 15121. This does not alter
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proposi tion stated.

| also find no objectionable bias in the events whi ch occurred
at the ALRB office on the afternoon of the el ection. Bogart was talking to
the Board's Regional Orector, and M. Castillo was using a tel ephone. |f
prospective voters observed this, there is no reasonabl e basis to concl ude
one side had a nore favored status.

There is insufficient evidence to conclude that Castillo was
canpaigning in the office. The two nen talking to Castillo were voters
fromBorrego. They were in the front of the building, and voters were to
be directed through the back door of the building. The fact that M.
Bogart heard that two voters had arrived sonewhere does not nean that the
two nen in front were the voters.

The Board generally avoids resolving credibility issues
I nvol ving Board agents if possible, preferring to assune the conpl ai ned of
conduct occurred and determning, in that event, whether the conduct is
sufficient to set aside the election. ®® Thus, | assune that Hel en Yee nade
the statenent attested to by attorney Bogart. | conclude that such
statenment does not warrant setting aside the election. There is no

showng it affected the

the fact that Athbro cannot be cited for the proposition stated by
counsel .

®san Martin Mishroom Farns (1982) 8 ALRB No. 12.
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out cone of the election. In Bruce Church, supra, the Board found that,

al though a Board agent might have been abrupt in controlling an observer,
such conduct was not sufficient to set aside the election. | also note
that Vargas told both Bogart and Castillo that it was tine for themto
| eave.

Nor is the fact that Lupe Castillo filed docunents at the ALRB
office during the voting period while the office was open for nornal
busi ness constitute grounds for setting aside the election. There is no
evi dence he was seen by any prospective voter, no evidence he had cont act
w th any prospective voter, and the public |obby of the building is at the
far end anay fromthe library. In short, there is no evidence that this
coul d possi bly have affected the out cone of the el ection.

E Qmulative Bfects of Incidents Gonpl ai ned G

| have found no grounds to set aside the election. | also
conclude that the totality of all the conduct conplai ned of does not
support a conclusion that it reflects an overall bias of Board agent staff
in favor of the UFWand agai nst Borrego so as to warrant setting aside the
election. | recommend that all the objections be dismssed and that the
UFWbe certified as the excl usi ve bargai ning representative of all the
agricultural enpl oyees of the enployer in the state of CGalifornia.

F. Request for Attorney's Fees

| deny the UFWs request for attorney's fees. A though | have

found no basis to set aside the election and although it is
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true that nmany of the objections are not well-founded gi ven Board and NLRB
precedent, | do not find the objections rise to the | evel of being

frivol ous.

DATED  Sept enber 30, 1988

Lhe Lt

BARBARA D MOORE
I nvestigative Heari ng Exam ner
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