Mborpark, California

STATE GF CALI FORN A
AR AQLTURAL LABCR RELATI ONS BOARD

THE CAREAU CROP, dba

UN TED FARM WIRKERS
- AMRCA AFL-AQ

Certified Bargaini ng
Represent at i ve.

EGG A TY, )
) Case Nb. 86-RD 6- SAL((X)
Enpl oyer, )
)
and )
) 15 ARB Nb. 21
RAMON GRN\ELAS and )
JCBE ZARAYA )
)
Petitioners, ;
and )
)
)
)
)
)
)
\

DEA S ON AND CERTI H CATI ON R RESULTS OF BLECTI ON
Oh ctober 27, 1986, Petitioners Ranon O nel as and Jose

Zaragoza filed petitions under the provisions of Labor Code section
1156. 3 (a)y to decertify the Uhited FarmVWrkers of America, AFL-A O
(Whion or UAW as the exclusive certified collective bargai ning
representative of all the agricultural enpl oyees of The Careau G oup dba
Egg Aty (Ewloyer) inthe Sate of CGaliforni a.g/ O Novenber 3, 1986,

the Regional DOrector of

yAlI statutory references are to the Galifornia Labor Code
unl ess ot herw se i ndi cat ed.

2/ The Agricultural Labor Relations Board (ALRB or Board)
determned in Cattle Valley Farns (1982) 8 ALRB Nb. 24 that when no
col l ective bargai ning agreenent is in effect, decertification petitions
may be filed under the general provisions of section 1156.3(a) rather
than the specific decertification provisions of section 1156. 7(c). A
an earlier stage of this case, the Board, under the provisions of Title
8, Galifornia (ode of Regul ations, section 20365(e) (8), determ ned
that non-agricultural enpl oyees could also file decertification
petitions pursuant to section 1156. 3(a).



the Board's Salinas Regional (fice conducted a representation
el ection anong the Enpl oyer's agricul tural enpl oyees. The official

Tally of Ballots showed the follow ng results:

No Lhion ....... ... .. ... 105
UPW . 79
Lhresol ved Chal lenged Ballots ......... 9

Thereafter, the Uhion tinely filed postel ection objections, five
of which were the subject of an evidentiary hearing hel d before
Investigative Hearing Examner (1HE Thomas Sobel on April 18, 19, and
20, 1989, in nard, Galifornia. O June 21, 1989, |HE Sobel issued the
attached Deci sion in which he recoomended that all the Uhion's objections
be dismssed, and that the results of the decertification election be
certified. The Wnhion tinely filed exceptions to the IHE's Decision wth
a supporting brief, and the Enpl oyer filed a respondi ng bri ef.

The Board has considered the IHE s Decision in light of the
exceptions and supporting and respondi ng briefs, and has deci ded to
affirmthe IHE s rulings, findings, and conclusions of law and to

certify the results of the el ection.gl

8/ The Board has closely examned the record to deternmne whet her there
was actual litigation of an objection alleging that statenents,
unattributabl e to the Enpl oyer and concerning the effect of the
decertification el ection on the Enpl oyer's ongoi ng operations, were nade
and created an atnosphere of fear or reprisal such that enpl oyee free
choi ce was thereby rendered i npossible. Wiile the record i s unclear on
that question, the Board has treated the natter as if it had been
litigated, and concludes that the evidence, when viewed in the Iight nost
favorable to the Uhion, is insufficient to justify setting aside the
el ection on that basis.

15 ALRB Nb. 21



CERTI FH CATI ON GF ELECTI ON RESULTS

It is hereby certified that a ngority of the valid ballots
were cast for "no union” in the representation el ecti on conducted on
Novenber 3, 1986, anong the agricultural enpl oyees of The Careau G oup
dba Egg Aty in the State of CGalifornia, and that the Uhited FarmVWrkers
of Anerica, AFL-AOthereby lost its prior status as, and therefore no
longer is, the exclusive bargaining representative of said enpl oyees for
the purpose of collective bargai ning as defined in section 1155. 2(a).

Dat ed: Decenber 15, 1989

GREGRY L. GONOT, Acting Chai rnan®
| VONE RAMCS R CHARDSON, Menber
JIMELLIS, Menber

JCBEPH C SHELL, Menber

4 The signatures of Board Menbers in all Board deci si ons appear
with the signature of the Chairman first (if participating), followed by
the signatures of the participating Board nenbers in order of their
seniority. The Board currently has one vacancy.

15 ALRB Nb. 21



CASE SUMARY

The Careau G oup, dba Egg Aty 15 AARB No. 21
(U Case No. 86-RD6- SAL(X)

Background Facts

The Agricultural Labor Relations Board (ALRB or Board) certified the
Lhited FarmVWrkers of Anerica, AFL-AQ O (U”Wor Lhion) as the certified
excl usi ve col |l ective bargaining agent of all the agricultural enpl oyees
of Julius Qldnan's Egg Aty in 1978. (See certification order In Case
No. 75-RG21-M) The CGareau Qoup, dba Egg Aty (Ewl oyer) purchased the
operations and succeeded to the prior ower's obligations under the Board
certification in My 1985. The collective bargai ning agreenent in effect
between the prior owner and the Uhion expired in Septenber 1985, and the
Lhi on commenced a strike and boycott activities agai nst the Enpl oyer in
June 1986. (See The Careau Goup dba Egg Aty, et al. (1989) 15 ALRB Nb.
10.) Petitioners Ranon R Qnel as and Jose Zaragoza fil ed separate
petitions to decertify the Lhion on Cctober 27, 1986, and the Board
conducted a decertification el ection among the Enpl oyer's agricul tural
enpl oyees on Novenber 3, 1986. The results of the el ection showed 105
votes in favor of "no union,” 79 in favor of the Uhion, and 9 unresol ved
chal | enged ballots. The Lhion thereafter filed 30 objections to the

el ection, of which the Board set 5 for hearing before Investigative
Hearing Examner (1HE) Thonmas Sobel .

| nvestigative Hearing Examner's Deci si on

The |HE granted the Enployer's notion at the close of the Lhion's case to
dismss the Lhion's objection alleging that statenents attributed to the
Enpl oyer and published in a | ocal newspaper shortly before the el ection
reasonably tended to interfere wth enpl oyee free choice. The Lhion' s
attenpted interimappeal of the IHE s ruling under the provisions of Title
8, Galifornia Gode of Regul ations, section 20242 was deni ed by the Board
w thout prejudice to subsequent presentation as an exception to the I|HE s
Decision. The Whion presented no proof, and wthdrew at the hearing, its
obj ection alleging that Board agents acted inproperly in failing to notify
and/ or process for voting eligible voters resident in Mexico. The |He
found that a purported y violent confrontati on between petitioner Ranon
Qnel as and Lhion representati ve Al berto Escal ante, in which Qnel as

al l egedly grabbed Escal ante off the ground by his collar and threatened to
Kill him inreality consisted of a fairly innocuous shoving match in

whi ch O nel as knocked a stack of caricatures of hinself and petitioner
Zaragoza fromEscal ante's grasp, but returned themat the direction of a
security guard. The |He further decided that Escalante's distorted
description of the incident to workers on a picket |ine could not serve as
the basis for overturning the election. The |HE al so found that no denial
of access to hatchery workers had occurred that coul d reasonabl y af f ect
enpl oyee free choice since the Lhion, inits efforts to persuade enpl oyees
to



vote agai nst the decertification petitioners, was not entitled to post-
certification access under Q P. Mirrphy (1978) 4 ALRB Nb. 106, or strike
access under Bruce Church (1981) 7 ALRB No. 20, and had failed to prove
t he BEnpl oyer had wai ved the prohi bition of hatchery access established
under Title 8, Glifornia Gode of Regul ations, section 20901(a)(2)(A).
Fnally the IHE found the Lhion's sol e wtness provided i nsufficient
proof to establish that the Ewloyer's security guards sei zed Uhion

| eafl ets fromenpl oyees entering the Enpl oyer's property on the norning
of the election. The |HE recommended that all the Uhion's objections be
dismssed and the results of the decertification el ection certified.

Boar d Deci si on

At an earlier stage of these proceedi ngs, the Board had determ ned that
non-agri cul tural enpl oyees could file decertification petitions under the
provi sions of Labor Code section 1156.3(a). The Lhion subsequently fil ed
tinely exceptions to the IHE s dismssal of its objections, and again
presented, as authorized by the Board, its objection alleging that
statenents attributed to the Enpl oyer and published shortly before the

el ection had tended to affect enpl oyee free choice. The Board uphel d the
IHE s rulings, findings of fact, and concl usions of |law and adopted his
recomrendation to certify the results of the el ection. The Board noted
that, while it could not determine with certainty whether an objection
alleging that statenents unattributed to the Enpl oyer concerning the
effect of the election on the Enpl oyer's ongoi ng operations had been
litigated, it had treated themas |itigated, and on that basis determ ned
that insufficient evidence had been presented to support a finding that
such statenents had created a atnosphere of fear or reprisal rendering
enpl oyee free choi ce i npossi bl e.

* % *

This Case Summary is furnished for information only and is not the
official statenent of the case or of the ALRB

* * *

15 ALRB No. 21
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THOMAS SCBEL, Investigative Hearing Examner: This case was heard by ne
April 18, 19, 20, 1989 in knard, Galifornia. On Cctober 27, 1986 Ranon
Qnel as and Jose Zaragoza filed petitions to decertify the Lhited Farm
VWrkers of Anerica, AFL-AQ Q (hereafter Uhion or URYW as excl usive
bargai ning representative of the agricultural enpl oyees of the Enpl oyer.
An el ection was conducted on Novenber 3, 1986. The final tally of bal | ot s
was:
UFW 79
No Uhi on 105
Uhresol ved Chal | enged Bal |l ots 9
The certified bargaining representative tinely filed objections to
certification of the election, four of which were set for hearing:
1. Wether an all eged physical assault by Petitioner Ranon
R Qnelas on Whion representative Alberto Escalante in the
presence of enpl oyees effected [sic] the outcone of the
el ection.
2. Wether the BEwloyer interfered wth UWion access to
hatchery enployees and, if so, whether such interference
effected [sic] the outconme of the el ection.
3. Wether the alleged renoval of Lhion |leaflets from
enpl oyee' s [sic] hands by Enpl oyer security guards effected
[sic] the outcone of the el ection.
4. Wether statements concerning the decertification petition
whi ch were attributed to the Enpl oyer's owner and printed in

the ctober 28, 1986 el ection of "The Enterprise” newspaper
effected [sic] the outcone of the el ection.

1The final tally did not issue until April 28, 1988 after the Board
resol ved various chal |l enges. See 14 ALRB No. 2.
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5. Wether the Board agents failure to vote eligible

enpl oyees who were | ocated in Mexi co was i nproper conduct, and
I f so, whether such conduct effected [sic] the outcone of the
el ection.

Because obj ecting party presented no evi dence on the question of
the Board agent's failure "to vote eligible enpl oyees... located in
Mexi co," it was dismssed at hearing. | also dismssed the objection
relating to "the statenents attributed to the Enpl oyer's owner" in the
Ent erpri se newspaper on the grounds that the article' s assertion that the
Enpl oyer' s owner nmade the arguabl y obj ectionabl e statenents was hear say.
The propriety of that dismssal is now on appeal to the Board.

Bef ore addressing the parties' renai ning contentions, one other
prelimnary matter renains. In its Post-Hearing Brief, the Enpl oyer has
requested that | take judicial notice of certain facts said to be drawn
from previ ous cases, including the decision of the Admnistrative Law
Judge in Case No. 86-(CL-14-SAL(OX) now pendi ng before our Board, as wel
as various cases before the NLRB and before the federal and state trial
courts. Sncel donot find any of the natters which I amrequested to
notice relevant to ny decision, | decline to even consider the propriety
of ny taking notice of them

1
Wet her an alleged physical assault by petitioner Ramon R
Qnelas on union representative Aberto Escalante in the
presence of enployees effected [sic] the outcone of the
el ecti on.

Sriking enpl oyees Jose Rodriguez, Renal do Garni ca and
Juventino Rangel testified for the objecting party concerning this

I nci dent .



Rodriguez testified that shortly after noon a few days before
the el ection, he and union representative A berto Escal ante were tal ki ng
to a group of 10 or 11 non-striking workers in one of the conpany's
di ni ng roons, when Ranon O nel as, one of the decertification
petitioners, 2 storned into the dining room grabbed Escal ante, picked him
up, and shouted, "I'mgoing to kill you, you son-of-a-bitch." According
to Rodriguez, he separated the two nen, at which point Qnelas grabbed a
bunch of |eafl ets Escal ante was carrying and refused to return them all
the while continuing to shout nortal threats.

The confrontati on ended when the security guard entered the
dining roomand, after recovering Escal ante's |eaflets, escorted
Escal ante and Rodriguez fromthe dining room Rodriguez coul d not
identify the particular leafl et Escalante was carrying at the tine, but
he di d acknow edge that it had a cartoon on it. Rodriguez acknow edged
that the workers who wtnessed the incident were apparently anti-UWin
that they were, as he put it, "in favor of Qnelas." After the guard
escorted Escal ante and Rodriguez fromthe di ning roomarea, he dropped
themoff near a picket |ine where Escal ante announced to a | arge group of
wor kers (about 100 of whomwere striking unit nenbers) that Qnel as had

threatened hi mand woul d have killed hi mhad Rodri guez not

2R)dri guez testified he did not knowthat Qnel as was one of the
petitioners.



intervened. According to Rodriguez, it is wdely runored at the ranch
that Onelas had killed soneone in Mexi co. The source of this runor was
Qnel as' father who frequently said that both he and his son were

prof essional killers in Mxico.

Renal do Garni ca gave a sonewhat different version of events,
addi ng sone additional details and offering sone conflicting ones.
Garnica testified that around noontine Cctober 31, 1986, he, Juventino
Rangel , Jose Rodriguez and Al berto Escal ante took access to conpany
facilities to canpaign for the election. Rangel and Garnica were
acconpani ed by a security guard in one vehicle and Rodri guez and Escal ante
were in another vehicle (apparently) wth another guard. The four nen
(wth their escorts) had al ready been to a nunber of sites, and had
practically exhausted their access-tine, when they stopped outsi de House
21. According to Garnica, he and Rangel stayed in their vehicle while
Rodriguez and Escal ante | eft theirs to enter House 21. They never got
I nsi de.

As Escal ante was passing out leaflets to a handful of enpl oyees
(about six or seven) outside House 21, Qnelas arrived in a conpany
t ruck, 3 alighted and, confronting Escal ante, pushed him and took sone of
the leaflets fromhim Snce the car in which Garnica, Rangel and the

guard were sitting was about 20-30

3The UFWnakes no contention that Qnel as' driving a conpany truck inplies
that his actions are inputabl e to the Enpl oyer.
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feet anway fromwhere the confrontati on took pl ace, Garnica was too far
away to hear what, if anything, Qnelas said. (l:51.) A security guard
(presunabl y the one who was with Rodri guez and Escal ante) i nmedi atel y
separated the two nen and "nade” Qnelas give the leaflets back to
Escal ante after which the UFWpeopl e were escorted fromthe area of House
21. Garnica testified that he, too, has heard stories that Qnelas and
his father "are people of bad living in their land.” (1:54.) The
stories emanated fromQnel as* father who told Garnica that Ranon had
killed two people and had to | eave Mexi co after the second killing. The
story is so wdespread, according to Garnica, that Qnelas is ni cknaned
B Mton, the Killer. Garnica corroborated Rodriguez's testinony that
after the incident, Escal ante recounted what happened to unit nenbers (he
put the nunber at 50) who were picketing the Enpl oyer's premses, telling
that themhe had been threatened wth death by Qnelas. According to
Garni ca, Escal ante always reported back to the picket line in this way.
(1:38.)

The final UFWw tness to the incident was Juventi no Rangel .
Rangel confirned that he and Garnica were in a security guard s car about
25 feet anay fromEscal ante and Q nel as when he observed Q nel as pushi ng
Escalante. Too far away to see or hear rmuch, Rangel neverthel ess heard
Qnelas tell Escalante to | eave; he al so saw Q nel as push Escal ante.
Rangel added to Garnica' s account the further detail that the security
guard who was wth himand Garnica went to help the other guard separate

Escalante and O nelas. He also confirned that Escal ante broadcast an



account of what happened to about 70 or 80 unit nenbers on a picket |ine.
According to him Escalante told the workers "they tried to beat us up."
A though Rangel had heard Qnel as call hinsel 4 ma kil er", he al so
testified he was not aware that GOnelas was called H Miton. Mreover,
Rangel spoke di sparagingly of Qnelas' swaggering: "whether [the story of
Qnel as® killing soneone] was true or not, we cannot verify
that...[Maybe...he would tell us this so that we mght be afrai d of
him">

The Enployer's wtnesses provided an entirely different cast to
the story. Qnelas testified wthout contradiction that he was one of the
original nenbers of the UFWs Ranch Cormttee. He also testified that he
was pressured into leaving the Cormttee by other coomttee nenbers who
clained he sold out to the conpany. Part of the pressure which caused his
departure consi sted of fabricating and circulating stories about him one
of whichis that heis akiller.®

Qnelas admtted that he confronted Escal ante; he did so, he
testified, because he heard that Escal ante was distributing a |eafl et

which offensively caricatured him In fact, Qnel as was

4Rangel testified that Qnelas never told himthis "personal | y*, which I
take to nean that O nelas never told himin a private (one-on-one)
conversation since Rangel also testified that Onelas told him"in
general ", which | take to nean as part of a |arger group Q nel as was
addr essi ng.

There is no question that Rangel spoke ironically.

6I shoul d point out that although Qnelas initially denied that he had
been dubbed H Miton, he affirned nonents later that the sobriquet had
been applied to him Conpare, 111:253; 255; see also pp. 281, 282. In
view of Onelas' admssion, | find that he is called H Mton. However,
inviewof the conflict in testinony
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antici pating the appearance of such a | eafl et because he had seen

Escal ante working on it at the pre-el ection conference a few days earlier.
The two nen were sone 10 feet away fromeach other when it becane clear to
Qnel as that Escal ante was sketching him Qnel as drew this concl usi on
because Escal ante kept |ooking fromhimto the paper while he sketched.
Athough this testinony inplies that Onelas only inferred from

Escal ante's actions that he was bei ng sket ched, Qnel as al so testified
that he could actually see that he was being caricatured. | doubt this.

If | read the testinony correctly, Qnelas was seated at the tine

over the origin of the nane, | decline to find that either Onelas or his
father are the source of it. Accordingly, | find no reasonable basis for
anyone' s believing Onelas to be a "killer" and | decline to accept the
Lhion's argunent that whatever happened between Q nel as and Escal ant e
woul d have great inpact on the enpl oyees because it was likely to have
been viewed through the | ens of Onelas' reput atl on.

Athough | do not rely on evidence of Qnelas® reputation, | note the
Enpl oyer has argued that it was i nadmssible. A though the rules of
evidence do not apply in representation cases, evidence of reputation is
not hearsay when offered to prove an elenent in a case. EV| dence Code
section 1324. The elenent in this case as to which Qnelas® reputation is
relevant is the likely effect of threats uttered by a person reputed to
be a killer. It seens clear to ne that one would nore |ikely be affected
by threats fromsoneone whomone reasonably believed, for exanple, to be
hea\r/]y\ée: gh']E chanpi on of the world than from soneone about whomone had no
such bel | ef .

h this last point, the Ewloyer contends that evidence bearing upon
reputation cannot be probative since the actual state of mnd of
enpl oyees is not at issue inthis case. The Epl oyer's argunent confuses
circunstantial evidence relevant to the potency of threats or acts of
vi ol ence wth evidence concerning individual enpl oyee reaction to such
threats or acts. The acceptance of reputation evidence bore only on the
question of how enpl oyees woul d be likely to react to the incident in
view of Qnel as'reputati on.



facing Escal ante so that whatever Escal ante was draw ng woul d | i kel y have
been upside down in relation to Qnelas. | think it unlikely that Qnelas
could identify a | ess than one-i nch high upside down caricature of hinself
at a distance of 10 feet. Neverthel ess, Qnelas identified Enpl oyer 1 as
the cartoon Escal ante was produci ng. Enpl oyer 1 depicts the
decertification petitioners, including Qnelas, as pet dogs control | ed by

t he Conpany, describes themas "l ackeys" and "sell-outs," and accuses them
of robbing the enpl oyees of their future and hopes.

Wiet her or not Qnelas could actual | y see what Escal ante was
doing, Qnelas further testified that another worker, |ooking back and
forth fromEscal ante's sketch to O nelas conplinented Escal ante on
produci ng such "a beautiful dog, or...a good-looking dog." (I11:74.)

A though Q nel as under st ood he was bei ng nocked, and was "bot hered" by it,
he did not do or say anything at the tine because "[h]e was listening to
those fromthe state and [he] had to remai n seated. ™

Qnel as caught up wth Escalante at the dining roomin House
21. According to Qnel as, he woul d have gone to the dini ng room anyway
inorder to eat, but he al so went there because another worker told him
that Escalante was distributing the leaflet "wth the body of a dog." "I
got bothered...[l was] very bothered....l just went over totell himdid

he have the right to



do that." (Il1:276- 277.)7 He encount ered Escal ante just inside the door
of the dining room As he entered, Escal ante, who was faci ng anay from
him turned towards him Qnelas immedi ately grabbed at the |eafl ets and
asked "Wty did you draw the cartoon of ne." (11:264.) Sone of the papers
fell. As the nmen in the cafeteria whom Escal ante had been addressi ng
encouraged Qnelas to take the "bozo" fromthe union out, a security guard
pushed Qnelas and told himto return the papers. Qnelas denied grabbi ng
Escal ante or threatening to kill him A though Qnel as fol | oned Escal ante
out of the dining roomwhere he saw Rangel and the other security guard
comng over, nothing further happened between t hem

Havio Mnroy was one of the workers in the dining room He
recalled that three union representatives entered the dining room two of
themleft and one person remained. He also recalled that Qnelas angrily
entered the dining roomand grabbed a bunch of papers fromthe renaining
UFWrepresentative, but he did not see Qnel as nanhandl e the UFWnan. The
security guard qui ckly noved Qnel as anay and bent to pick up the papers,
but Qnelas picked themup first. According to Monroy, the incident was

over alnost as soon as it began.

he Enpl oyer elicited testinony that being depicted as an aninal is
considered particularly insulting anmong peopl e of Mexi can descent. |
nake no finding about any special sensitivity among Mexi cans about bei ng
caricatured as aninal s; | believe nost people would be insulted if they
were called "l ackeys," "buffoons,” or "sell-outs."
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In seeking to determne what happened between O nel as and
Escalante, | first note that nothing contradicts Qnel as’testinony that
Escal ante was distributing Enpl oyer 1, that Qnelas was apprised of this,
and that he confronted Escal ante because he was affronted by the contents
of the leaflet. In so finding, | obviously do not nake nuch of ny belief
that Qnelas testified falsely that he saw what Escal ante was draw ng;
rather, it seens nore likely to ne that he heard about it after the pre-
el ection conference or on the day that it was distributed.

| al so believe nost peopl e woul d be offended if they were the
target of such a leaflet. 1In connection wth this, | note that Escal ante
not only signed the leaflet, but al so sought to copyright it, which
strongly indicates that he wanted it to be known as his. | enphasize these
detai |l s because if whatever happened between himand Escal ante were |ikely
to be regarded as a "personal " reaction to the leaflet it seens unlikely
that the encounter woul d have affected the free choi ce of the other
enpl oyees.

This is in accord wth NLRB precedent. Thus, in Mattera Litho,
Inc. (1983) 267 NLRB No. 71, the NLRB hel d that a conpany president's

calling an enpl oyee a "liar" and threatening to "get" himwoul d not be
consi dered obj ecti onabl e conduct when it was clear that the president's
coments were nade "in a brief and passing episode related only to [the
enpl oyee' s] admssion that he had been the one who di ssemnated what [the
conpany president] perceived to be alie and a personal affront." 267 NLRB

at 376
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Athough I find Onelas was i ndeed notivated by personal reasons
in confronting Escal ante, other than the fact that Escal ante signed the
| eafl et and was apparently proud of it, there is no other evidence from
whi ch to concl ude that the personal nature of the incident woul d have been
apparent to the enpl oyees who wtnessed it, |et al one those to whom
Escalante related it. Accordingly, this case is distinguishable from

Mattera Litho in which the arguably objectionabl e conduct took place in

front of a great nunber of enpl oyees who coul d judge for thensel ves that
the incident in question reflected personal hostility. Thus, it seens
necessary to go sonewhat further in ny analysis and to determne what
real | y happened. 8

The Enpl oyer argues that the Lhion's failure to have Escal ante
hinsel f testify requires ne to infer that his testinmony woul d have been
adverse to it, especially since the explanation offered by the Union for
its failure to call Escalante—+hat he is addicted to sone drug-does not
excuse the failure to call himand because Escal ante has al ready proven
hi nsel f adverse to the Lhion in a deposition taken by Enpl oyer's counsel
i n anot her case.

Bven if the Enpl oyer coul d have satisfied the

requi renents of Evidence (obde section 1291 respecting the

8The Lhi on argues that our Board does not distingui sh between personal
threats and threats related to el ection activity. T. Ito and Sons (1985)
11 ARBNo. 36. | donot read Ito as abolishing this distinction. It is
true that Ito does not distinguish between threats related to protected
activity and threats related to canpaign activity; but that is not the
sanme as treating personal probl ens as obj ectionabl e conduct.
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admssibility of Escalante's deposition testinony, | cannot rely on
Gounsel ' s assertion about its contents. See, Jefferson Evi dence Benchbook
Section 47.1, p. 1762. | also reject the contention that the failure to
call Escalante alone warrants an inference that his testinony woul d be
adverse to the Lhion. Qounsel for the Uhion represented that Escal ante no
I onger works for it; thus, | have no basis for concluding that it was
wthinits power to produce him (Evidence Gode section 412, Shapiro v.
Equitabl e Life Assoc. Soc. (1946) 76 CA 2d 75; Conpare Tal bert v.
Gsterguard (1954) 129 C A 2d 222 in which an adverse inference was held

justified agai nst defendant where defendant failed to produce an ex-

enpl oyee who neverthel ess nai ntai ned a shop on defendant’'s premses and was
thus presunably available to defendant.) | wll treat the question of what
happened between Escal ante and Qnel as as entirely dependent upon the
veracity of the versions actually presented at trial. The nain differences
between the parties' respective versions is: Dd Qnelas attack Escal ante
and did he nake the threats agai nst Escal ante whi ch Escal ante broadcast to
the pi cketers?

S nce Qnelas admtted that he grabbed at the leaflets | find
that he did. This conports wth ny finding that it was the |eafl et which
had angered him Wat else he did is the subject of dispute. Wile
Garnica and Rangel testified to sone pushing between O nel as and
Escal ante, Qnelas and Mnroy said there was none; only Rodri guez
testified that Qnelas violently attacked Escal ante. n the other hand,

if, as Qnelas, Rodriguez and
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Monroy testified, the incident took place in the dining room of the three
UFWw t nesses, only Rodriguez woul d have been in a position to see what
happened si nce Garni ca and Rangel were outside the dining room Monroy,

of course, placed Rodriguez outside the dining roomal so, but nothing in
his testinony indicates that Rodriguez was in no position to see what
happened.

Inits brief, the Unhion seeks to reconcile Rodriguez' s account
wth that of Garnica and Rangel by arguing that Rangel and Garnica are
descri bi ng anot her incident whi ch took pl ace outside the dining room
This suggestion is useful inlight of the testinony of Qnelas, who spoke
of the encounter as taking place at the door, and that of Mnroy, who
spoke of Onelas follow ng Escalante outside. n the record as a whol e,
it seens to ne that what may have begun in the dining roomspilled out of
it intothe open air, and | so find. A though Both Rangel and Garnica
testified they saw Qnel as push Escal ante, neither of themdescribed a
particularly violent encounter, and Garni ca especial | y enphasi zed t hat
Qnelas "was trying to take the handbills away fromhi mand pushed him"
Snceit was the leaflets that were the target of Qnelas' anger and,
therefore, the likely focus of his attack, | findit nore |ikely than not
that Garnica, who sawthe leafl ets stripped fromEscal ante, and Rangel who

only saw sone
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pushi ng, saw nost of what happened.9

| aminclined, therefore, to disbelieve the violent details
that are unique to Rodriguez's account. M inpression that Rodriguez's
testimony is false is reinforced by Garnica' s corroborating Q nel as’
testinony that the security guard nade Qnel as give the |l eafl ets back to
Escal ante, which strongly indicates that OQnelas was not so viol ent that
he could not be easily controlled. | find that O nelas confronted
Escal ante and grabbed the leafl ets fromhim pushing himor jostling him
in some way in the process; | do not find that he attacked Escal ante
violently or threatened to kill him10 As aresult, | do not believe that
even those who w tnessed such a non-threatening incident were likely to be
affected by it. Comte 83, S ndicato de Trabaj adores Canpesi nos Li bres,
(1988) 14 ALRB Nb. 13.

Wile |l nust find, in accordance wth the uncontradi cted
evidence, that Escal ante told the strikers he had been "attacked," |

further find that in doing so he presented a distorted and

9I do not find it of major significance that Garnica and Rangel differed
on the details of what happened. Brief physical encounters often | eave a
gross inpression of what took place as opposed to a precise record of
their constituent parts, as anyone who has ever been surprised by an
"instant replay" on television can attest.

10Wli le the intervention of the guards supports an inference that

sonet hi ng was happeni ng whi ch security didn't want to see go any further,
| don't think | can infer nuch about the nature of the incident fromthe
guards' reactiontoit: inavolatile situation, which | take a strike to
be, prudence dictates that even the | east spark be extingui shed.

-15-



over bl onn account of what really took place. These findings reduce the
question before ne to whether the losing party in an election can itself
create an obj ecti onabl e at nosphere of viol ence and inti mdation by
spreadi ng fal se stories attributing the msconduct conpl ained of to the
prevailing party. Wile I cannot find any cases on point, and while I
concede that the striking enpl oyees coul d not have known that Escal ante's
version was either exaggerated or false, to permt elections to be set
asi de upon such grounds woul d be to invite mschief.
| recommend di smssal of the objection.
2.
Wiet her the enpl oyer interfered with union access to hatchery

enpl oyees and, if so, whether such interference effected [sic]
the out cone of the el ection.

There is no serious factual dispute concerning this objection.
Karl Lawson testified that shortly before the election, A berto Escal ante
was deni ed access (presunably) to the hatchery as a result of which
Lawson cal | ed JimBoyd, the Ewl oyer's head of security, to find out why.
Lawson sought the access pursuant to the provisions of the collective
bar gai ni ng agreenent whi ch provided a right of access to "the conpany's
prem ses during working hours for the purpose of adjusting disputes,
i nvestigating working conditions and ascertaining that the Agreenent is
bei ng adhered to," providing only that advance arrangenents had to be
nade for access to the hatchery. The purpose of the last proviso was to
assure the hatchery not be contamnated by organi sns brought in from

other parts of the
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Enpl oyer's premses. In practice, such assurance neant that access was
taken at the hatchery before it was taken at any other part of the
facility. There is no contention that contamnati on ever resulted from
access taken by the UFW
According to Lawson, Boyd told himthat the conpany woul d no
| onger permt access in the hatchery "because of potential di sease
probl ens.” Lawson testified that he assured Boyd that the union woul d
continue to adhere to the procedures for insuring safe access. Boyd
continued to deny access to the hatchery but he offered to nake the
hat chery workers available if the Union wanted to communi cate with them
Lawson declined to accept such an accommodati on because, in his view it
woul d depreciate Lhion representation. As aresult of the ULhion's
inability to gain access to the hatchery, Lawson estinated that the Union
was unabl e to communi cate with between 8-10 enpl oyees before the el ection.
On cross-examnation, Lawson admtted that the contract had
expi red when hi s discussion wth Boyd took place. He also testified he
was aware that the conpany was taking the position that it was free to
reject the collective bargaining contract by virtue of its status as a
debt or - i n- possessi on under the bankruptcy laws. F nally, Lawson admtted
receiving a letter fromthe Ewl oyer's Gounsel prior to the denial of
access in question in which the Enpl oyer not only took the position that
the bankruptcy court had "invalidated [every] renaining...provision of the
contract and [specifically] permtted the conpany to set the initial terns

and conditions of enploynent....," but al so advised
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the Uhion that henceforward the conpany woul d prohi bit access to the
hat chery. The Uhion never filed any grievances or unfair |abor practice
charges in connection wth this change in policy.

A though Boyd did not recall conversations wth either Lawson or
Escal ante concerni ng access to the hatchery in the week prior to the
election, it is beyond dispute that such access was denied. In fact, Boyd
i ndi cated that another reason for denyi ng hatchery access was the fear of
viol ence associated with the strike. (11:227-228.) Boyd testified that on
any given day three enpl oyees at the nost mght be in the hatchery and
generally only two worked on any shift. My Qillage, the conpany's
personnel director, testified that only four enpl oyees worked at the
hat chery in the week before the el ection.

As ny recitation of the facts ought to denonstrate, at the
hearing the parties treated the contract as the focal point for
determning the Lhion's access rights during the decertification el ection.
From Lawson' s testinony, the UPWs position appeared to be that, since the
col | ective bargai ning agreenent with the Enpl oyer provided access to the
hat chery enpl oyees, Lhion representatives had a contractual right to enter
the hatchery to talk to enpl oyees during the decertification canpai gn.

The Enpl oyer, on the other hand, contended that because the contract had
expired, the access provision was of no effect in any event but that, even
if it were, it had been voi ded by the bankruptcy court. As proof of this
latter contention, Enpl oyer presented Enpl oyer No. 4, an Oder of the
Bankruptcy Gourt. "REJECI]INJG
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THE TERVG AND GONDI TI ONS GF THE GOLLECT1 VE BARGAI N NG AGREEMENT  BETVEEN
CEBTAR | N POSSESS ON AND THE UIN TED FARMWIRKERS (GF AR CA AFL-A Q" It
was pursuant to this Oder that the Enpl oyer purported to el ect to cancel
the provisions of the contract relating to access and to prohibit access to
t he hat chery.

Inits Post-Hearing Brief, the Enpl oyer continues to contend that
it had a right under the O der of the Bankruptcy Court to voi d the access
provision and, at least initially, tounilaterally inpose a new hatchery
access policy. The Enpl oyer al so contends that even if its denial of access
were inproper, it would not have affected the results of the election since
the evi dence shows that at nost only four enpl oyees worked in the hatchery
during the pre-election period. n the other hand, the UPWVno | onger
appears to rely on the contract as the source of its right of access to the
hat chery workers; instead, it argues that it had a right of post-

certification access to those workers under 0. P. Mirphy (1978) 4 ALRB Nb.

106, or aright to take strike access to those workers pursuant to Bruce

Church (1981) 7 ALRB Nb. 20.

A though the Ewl oyer's argunent that the nunber of potential
voters affected by the denial of access was too snall to have affected the
outcone of the el ection appears decisive, | amnot sure that the Unhion has
even nade out a case that it was inproperly deni ed access, although not for
the reasons advanced by the Enpl oyer. Indeed, it seens to ne that both the
Enpl oyer and the Unhi on have been | ooking in the wong place for the
appropriate neasure of the Lhion's right to access. | believe it is not to

be
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found in the contract, in the cases relied upon by the Unhion, nor even in
the power of the bankruptcy court to void the provisions of a collective
bargai ning agreenent. Rather, | believe it is to be found in the access
regulation itsel f which has the force of law Accordingly, whatever m ght
be the power of a bankruptcy court to enjoin state statutory provisions,
the Gourt did not act in that way; rather, it acted only wth respect to
the parties' collective bargai ni ng agreenent .

In Bruce Church, supra, the Board di stingui shed between the

interest of a union in performng its responsibilities as collective

bargai ning representative and its interest in persuadi ng enpl oyees to join
its ranks during a strike. In so doing, the Board cl assified access
according to the purpose for which it was sought, as opposed to the nonent
relative to certification when it is sought. Further, the Board
specifically rejected the anal ysis of the Admnistrative Law Judge who,
like the Uhion here, treated the question of the propriety of strike-access

under 0. P. Murphy nerely because the Lhi on was seeki ng access after its

certification as exclusive representative. Wile the Board went on to state
that even during a strike, it was conceivabl e that a LUhion mght have a

need for 0. P. Mirphy access, that is, a need for access for collective

bar gai ni ng purposes, it also found that the striking Lhion nade no show ng
that the access it sought was for such a prupose. S mlarly, while the
Lhion here argues that it had a need for P.P. Mirphy-type access because

"the issue of decertification [would] have a direct
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i npact on the enpl oyee's union representation”, under a Bruce Church

analysis, it appears to ne its argunent nust fail: concerns about the
Lhion's representational status, as opposed to fulfillnent of specific
obligations arising fromthat status, fall outside the scope of 0. P.
Mir phy type-access. t

d course, the Board went on in Bruce Church to identify and

recogni ze an i ndependent right in a Uhion to take access to solicit support
for a strike. The Whion thus alternatively clains that the Enpl oyer's

deni al of hatchery access was inproper under Bruce Church. However, there

Is afailure of proof as to this purpose as well: Lawson did not testify
that either he or Escalante wanted to talk to the hatchery enpl oyees about
joining the strike; indeed, Lawson never identified any purpose at all for
the Lhion's wanting to take access. To the extent that an inference as to
the Uhion's purpose in seeking access can be drawn fromthis record, it
seens clear to ne that that purpose woul d have been to canpaign for a
continued Lhion najority. Wile this purpose is not inconsistent wth the
pur pose for which strike access is provided, it is not the sane.
Accordingly, | find the Uhion was not entitled to take access to the

hat chery workers under either Q P. Mirphy or Bruce Church.

Wil e the question of an incunbent union's right to access during

a decertification canpai gn does not appear to have

e Enpl oyer also treats this case as a "single" denial of access, It is
not. Lawson was not sinply told that union representatives could not go on
a given day, he was told they coul d never go.
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ever been addressed by our Board, the Board has dealt wth the question
of access rights of an incunbent union during a rival union canpaign. In

Patterson Farns (1982) 8 ALRB No. 57, n. 3 the Board held that in a rival

uni on canpai gn, an i ncunbent union wll be given access for canpai gn
pur poses pursuant to the Access Rule only. S nce an incunbent uni on nay

obtai n access for any of the other purposes conprehended by 0. P. Mirphy

or Bruce Church upon an adequate show ng of a specific need for such

access, there seens |little reason to create any special class of access
during decertification elections than is otherw se avail abl e in every
other kind of election. Accordingly, by analogy to Patterson Farns, |
find that the UPWwas entitled to access pursuant to the provisions of
the Access Regul ations.
Turning to the Access Regulation, 8 Cal. Admn. (ode section

20900, we find that, generally speaki ng, an Enpl oyer nay restrict access
to a hatchery.  Thus, section 20901(a) states:

V¢ find that certain conditions exist in the dairy, poultry

and egg segnents of agricul ture which set themapart fromall

other elenments of the industry. These conditions include:

(1) the possible transmssion of aninal disease, (2) possible

product contamnation, and (3) possible ani mal stress.

Because of these conbi ned conditions, we deem non-enpl oyee
access into the followng limted areas to be prohibited:

(2) Poultry and Egg I ndustry;

(A hatcheries; those covered and encl osed areas of the
farmin which the eggs are handl ed and i ncubated, and in
whi ch the chicks and poul ts are nai ntai ned.

(B) poultry production; those covered or encl osed areas
of the farmin which the eggs are handl ed and
I ncubat ed, and in which the chicks and poults are
nai nt ai ned.

-22-



(O egg production; those covered or enclosed areas of
the farmin which the poultry is housed or otherw se
nai nt ai ned.

However, the Access Regul ation provides that

To the extent that enpl oyees are permtted to remain in the
prohi bited areas established herein during their |unch period
or during the period of one hour before the start of work and
one hour after the conpl etion of work as provided in section
20900(e) (3), the enpl oyer shall be deened to have wai ved the
special limtations of this section and shall not prohibit
access thereto.

Under the | ast quoted proviso, access to the hatchery coul d be
restricted unless the hatchery enpl oyees renai ned in the hatchery during
their lunch hour, or in the one hour before or after work. S nce thereis
no evi dence as to whether the hatchery enpl oyees did remain in the hatchery
so as to trigger the inplied wai ver provisions, and, further since, as the
party objecting to the outcone of the el ection, the Uhion had the burden of
show ng the exi stence of facts establishing such waiver, it seens to ne
that the Uhion has not denonstrated that it had any right of access which
the Enpl oyer deni ed.

| recommend this (bjection be di smssed.

3.
Wet her the all eged renoval of Lhion | eafl ets fromenpl oyee' s

[sic] hands by Enpl oyer security guards effected [sic] the
out cone of the election

Juventino Rangel testified that on the norning of the el ection he
was distributing handbills in front of the entrance to the enpl oyee
parking ot to enpl oyees entering in their cars. Wile doing so, he
observed a security guard taking the | eafl ets fromthe hands of the

enpl oyees. According to him the guard
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would "just grab themfromthem He'd see thembehind the steering wheel,
and he'd see themw th the handbills and grab themfromthem" (1:65.)
Thi s happened about three tines (1:65, line 15-16.) On cross-exam nati on,
Rangel admtted that sone of the people voluntarily handed over the
| eafl ets to the guard; but he was sure equal |y sure that the guard took or
grabbed | eaflets fromothers. (1:84.) He also admtted he was too far
away to overhear any conversation. Rangel's testinony is sinply too
insubstantial to warrant a finding that the guard "took" away |eaflets
fromthe enpl oyees. A though he clains to have been abl e to distingui sh
the voluntary relingui shnent of |eaflets fromthe expropriation of them
inviewof his distance fromthe actions he described, | do not believe he
was in any position to do so.

| recommend this objection be di smssed.

RECOMENCED CREER

Inviewof ny findings, | recoomend the results of the el ection
be certified.

DATED  June 21, 1989

g

Admni strati ve Law Judge
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