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h August 19, 1986, the Independent Uhion of Agricultural Vérkers

(T'UAYW, inits capacity as the certified collective bargai ni ng
representative of all the agricultural enpl oyees of Slva Harvesting,
Inc.,Y (Enployer) filed a Petition for

Qarification of Bargaining Lhit pursuant to California Gode of

Regul ations, title 8 section 20385.2 The Regional Drector (RD commenced
an investigation and concluded that "substantial and naterial issues are

raised as to whether unit clarification as

YPursuant to a secret ballot election the UMW was certified as the
excl usive bargaining representative of Slva Harvesting, Inc., enployees on
Sept enber 15, 1978.

Z A question concerning representation having previously been
raised by the filing of a decertification petition on July 28, 1986, the
Regional Drector (R) placed the Lhit darification Petition in abeyance
pendi ng resolution results of the August 9, 1986, decertification election.
Wen the decision of the THE setting aside the decertification el ection
becane final on June 11, 1987, the RDreinstated the Lhit darification
pr oceedi ng.



requested by the |UAWis warranted in the circunstances here."¥ He further
concl uded that the issues raised in this case coul d best be resolved on the
basi s of record testinony, and/or other evidence, to be devel oped at an
evidentiary hearing. Accordingly, on Decenber 28, 1987, he ordered that such
hearing take pl ace before an Investigative Heari ng Examner (I1HE).

1 June 1, 1988, | HE Thonas Sobel issued a decision pursuant to the
order of the RD? He concluded that Slva

Harvesting, Inc. and a sol e proprietorship known as S |va Four together
constitute a single enpl oyer and recommended that the petition be granted
insofar as it seeks to include enpl oyees of S lva Four in the bargai ning unit
previously certified by the ALR3 for Silva Harvesting, Inc.? For the reasons
stated bel oy we vacate the decision of the IHF and remand this natter to the
RD for conpletion of the report prescribed by California Gode of Regul ati ons,
title 8, section 20385(c).

Under section 20385(a) of our regul ations, the focus of the inquiry
in these proceedi ngs i s whet her changed circunstances warranting unit

clarification have occurred. The unit

¥I'n this connection the RDcited the difficulty of resolving rel evant
guestions as to the Enpl oyer's status as a singl e enpl oyer wth other
busi ness entities and noted the dearth of Agricultural Labor Relations Board
(Board or ALRB) precedent that woul d provide "gui dance as to whet her ' changed
circunstances' as required by [Title 8, Galifornia CGode of Regul ati ons]
section 20385 exi st here to warrant unit clarification.™”

YHe subsequently issued an "Errata to Investigative Hearing
Examner' s Deci sion” on June 14, 1988.

99 1va Four was not a factor when the Board certified the Sva Harvesting,
Inc. unit in 1978.

15 ARB No. 2 2.



clarification procedure provides, inter alia, that

The regional director shall conduct such investigation of the

I ssues raised by the petition as he or she deens necessary.
Thereafter the regional director shall issue to the Board a
report containing his or her conclusions and recommendati ons and
a detailed summary of the facts underlying them

* * *

The concl usi ons and recommendation of the regional director in

the report . . . shall be final unless the exceptions to the
concl usi ons and recommendations are filed wth the executive
secretary .... (CGal. Gode Regs., tit. 8, § 20385(c) and (d).)

The authority that is vested in the RDwth respect to Lhit Qarification
petitions derives fromLabor (ode section 1142(b), wherein it is stated, in
pertinent part, that

The Board nmay del egate to the personnel of these [regional] _

of fices such powers as it deens appropriate to determne the unit

appropriate for the purpose of collective bargaining, to

investigate and provide for hearings, to determne whether a

question of representation exists, to direct an election by a

secret ballot.
Inlight of the specific delegation of authority that is permtted under
section 1142(b) of the Agricultural Labor Relations Act (Act) and the
explicit directive to the RD contained in section 20335(c) of our
regul ations, it is clear that conclusions and reconmendati ons concerni ng unit
clarification natters are to be nade in a report to the Board by the RD
hinsel f. That procedure was not followed in this case.

Section 1151 of the Act confers upon Regional Drectors broad

authority to investigate matters such as those at issue here. This
i nvestigatory power permts the Regional Drector to prepare the type of

report contenpl ated by the Board' s regul ation

15 ARB No. 2 3.



governing unit clarification petitions. Thereafter if any party files
exceptions to the Regional Drector's report which rai se naterial questions
of fact, the Board may, in its discretion, direct further investigation or
set the matter or nmatters for a full evidentiary hearing before an IHg in
whi ch case the IHE s Decision is transferred directly to the Board.
Adherence to these procedures wll ensure that unit clarification

proceedi ngs renain purely investigative in nature and do not result in an

i nappropri ate inposition of burdens of proof.?

In order to conport wth the nmandate of both the statute and the
regul ati ons, we shall vacate the IHE s Decision and remand this natter to
the RO Aside fromthe I|HE s Decision, and the post-hearing briefs, the
record in this case is preserved for use by the RDin preparing his report
to the Board. Further investigation nay be necessary to resol ve the
questi on of whet her changed circunstances warranting unit clarification
have occurred. In reachi ng his concl usi ons and recomendations, the RD
shal | det ermne whet her the evi dence upon which his report is based is
legal ly sufficient to establish the existence of single enployer status

involving Slva Harvesting, Inc., and any other entity or

YThe procedures that were fol | oned here have resulted i n denonstrabl e
prejudice to the Enployer. 1In one instance, the | HE resol ved a key issue
agai nst the Enpl oyer because he did not find the record evi dence to be
sufficient to overcone his own supposition about the facts. (See IHED, p.
d.) Such error would not have occurred if the hearing had been conduct ed
as the purely fact-finding type of proceedi ng which it was designed to be.

(fn. 6 cent. on p. 5)

15 ALRB Nb. 2



entities” and, if so, whether such changed circunstances warrant a
clarification of the bargaining unit originally certified for Slva
Harvesting, Inc.
R

The Decision of the Investigative Hearing Examner in this natter
I's hereby vacated and the petition for unit clarification is remanded to
the Regional Drector for further proceedings consistent wth the decision
of the Board herein. After the report of the Regional Drector is served on

al |

(fn. 6 cont.)

A though not contributing to our decision to vacate the |HE s
decision, the role of the ROs representative at the hearing is al so of
sone concern to the Board. Rather than sinply seeking to ensure that the
record refl ected evi dence which the RD had relied upon in calling for an
investigative hearing, the RDs representative appeared to be soliciting
testinony for the purpose of advancing a particular theory relative to the
singl e enpl oyer issue. To that extent he was conducting hinself as if he
were an advocate in an adversarial proceedi ng and thereby exceeded hi s
proper role as a representative of the RDin a purely investigative
proceeding. Even if this unit clarification natter could be construed as
one inwiich the integrity of the Board s processes has been pl aced in
I ssue, and we do not believe it can, the participation of the RDs
r epr egent ative went beyond what was necessary to ensure a fully devel oped
record.

"In this regard, the RD shoul d make a careful assessnent of the degree
to which each of the four factors in the single enpl oyer test has been net.
(See Al abama Metal Products, Inc. (1986) 180 NLRB No. 123 for a recent
application of the four factor test: by the National Labor Rel ations
Board.) Gncomtantly, he shoul d avoi d maki ng assunptions about the degree
of control that is exercised by the owner of Slva Harvesting, Inc., wth
re)spect to the operations or |abor relations of other entities. (See fn.

5.
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parties, exceptions thereto nay be filed in accordance wth CGalifornia

Gode of Regulations, title 8, section 20383(d). Dated: April 26, 1989

BEN DAM D AN Chai r nan®

GREQRY L. GONOT, Menber

| VONNE RAMCE R GHARDSON Menber

JIMBLLIS Menber

¥ The signatures of Board Menbers in all Board decisions appear with the
signature of the Chairnman first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority.

15 ALRB Nb. 2 6.



CASE SUMVARY

S |va Harvesting, Inc. 15 ARB No. 2
| UAVY Case No. 86-UG|-SAL
| HE DEA S ON

The |HE heard this matter after the Regional Drector was unable to cone to a
conclusion as to whether unit clarification was warranted at Slva
Harvesting, Inc. (SH) because of changed circunstances. It was the Uhion's
contention that the unit certified for SH shoul d now be nade to include the
enpl oyees of S lva Four ($4) because those two entities shoul d be considered
asingle enployer. Both SH and 4 are owned by the sane individual and the
broccoli and cauliflower grown by $4 is harvested and packed by SH. $4 al so
grows and harvests lettuce in a nunber of regions as the result of having
bought out another grower in 1936. The A lettuce is sold through SH, which
entity also sells a variety of other produce it does not harvest itself.
SH's operations are run by George Araral while the sol e stockhol der of SH,
Ed Slva, Jr., owns and operates 4 hinself. Amaral would consult Slva only
on inportant decisions for SH. Anaral handled all labor relation's natters
for SH. There is sone cross-collateralization of assets and a snal |

i nt erchange of enpl oyees as between SH and $4. Ganting the petition for
unit clarification as to the agricultural enpl oyees of 4 woul d nore t han
doubl e the size of the original SH unit and woul d change the conposition of
the unit fromone that included only broccoli and cauliflower harvesters to
one that included both farmng and harvesting enpl oyees working in a w de
variety of crops.

The |HE applied the traditional four factor test for determning singl e

enpl oyer status. He determned that SH and $4 do constitute a single

enpl oyer because they are commonl y owned; have common nmanagenent in the
person of Ed S lva (al though run on a day-to-day basis by different people);
have sone interrelation of operations; and nay be determned to have common
control of |abor relations because of the consultation between Anaral and
Slva. H therefore recoomended that the petition be granted insofar as it
seeks to include enpl oyees of Slva Four in the bargai ning unit previously
certified by the Agricultural Labor Relations Board for S|va Harvesting,

I nc.

(The IHE s Decision also includes an anal ysis of the appropriateness of one
bargaining unit for the single enployer entity. However, in light of the
Board's disposition of the unit clarification



natter, a discussion of this portion of the IHEs Decision is
rendered noot . )

BOARD DEA S ON

The Board concluded that in light of the specific del egation of
authority that is set forth in Labor Gode section 1142(b) and the
explicit directive to the Regional Drector (RD that is

contai ned in section 20385(c) of the agency's regulations, it is
necessary for concl usi ons and recomendati ons concer ni ng uni t
clarification natters to be made in a report to the Board by the
RD hinsel f. S nce that procedure was not foll owed and nay have
resulted in prejudice to one of the parties, the Board det er mned
that the | HE s Decision nust be vacated and the unit
clarification petition be remanded for conpletion of a report by
the PDD In so doing, the Board noted the need for the RDto
determne (1) whether the evidence upon which his report is based
is legally sufficient to establish the existence of single

enpl oyer status involving Slva Harvesting, Inc., and any ot her
entity or entities, and, (2) if so, whether such changed
circunstances warrant clarification of the bargai ning unit
originally certified for SH. The Board al so expressed concern
about the nature of the participation by the RDs representative
at the hearing conducted by the | HE

* * *

This Case Sutmary is for information only, and is not an official
statenent of the case, or of the ALRB.

* * *

15 ARB No. 2
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THOMAS SCBAL, | nvestigative Hearing Examner:*!
| NTRCDUCTI ON
n August 19, 1986 Petitioner |ndependent Lhion of Agricultural
VWrkers, the duly certified representative of all the enpl oyees of Slva
Harvesting Inc., filed a Petition for Qarification of Bargaining Lhit, the
pertinent parts of which allege, in haec verba:

The existing certification includes all agricultural enpl oyees
of Edward Slva Jr., doing business as S |va Harvesting Inc.
Sai d enpl oyees job classifications including, but not limted
to, Harvest workers, tractor drivers, truck drivers,
irrigators, Thin and Hoe, service nen and nechanics: the
relevant property covered by this certification is located in
Monterey, San Benito, San Luis (bi spo, and Santa Quz counties
inthe Sate of Galifornia.

S nce Decenber 1, 1983 Edward S lva, Jr. doing business as Slva
Harvesting Inc. has attenpted to rid itself of the farmng and
harvesting aspect of the bargaining unit, certified in No. 78-RG
20-Mby setting up farmng and harvesting conpanies that are nerely
an alter-ego of Edward S lva Jr., doing business as Slva
Harvesting Inc. Said alter-ego farmng and harvesting conpani es
performwork in subversion of the current contractural Agreenent
bet ween | ndependent Lhi on of Agricultural Wrkers and Edward S |va
Jr./Slva Harvesting Inc., Edward Slva Jr./doi ng business as Slva
Harvesting Inc., had naintained a financial and admnistrative
interest in and control of said farmng and harvesting operations
including but not limted to, iceburg

Ypiter the close of the hearing, Petitioner filed what was essentially a
Mbtion to Re-(pen the Record (al though not denominated as such) to include
addi tional evidence. The Ewl oyer opposed the notion, but separately
argued that, if | were to re-open the record, | shoul d al so consi der
certain evidence proffered by 1t. To the extent that either notion seeks
to re-open the record, | hereby deny them bot h.

-2



| ettuce, mx-lettuce, celery, cabbage. These farmng and
har vesting operations include, but are not limted to Edward
SlvaJr., Slva Four, Anaral Farns, and Md-Val |l ey Farns.

Because of the pendency of a question concerning
representation (raised by the filing of a decertification petition one
nonth before the filing of the Lhit Qarification petition,) the Regi ona
Drector placed the Lhit Qarification petition in abeyance, where it
remai ned until June 11, 1987, when the decision of the Investigative
Heari ng Examiner setting aside the decertification el ection becane final.?
Uoon reviving the Lhit Qarification proceeding, the Regional DO rector
commenced an investigation and on Decenber 28, 1987 the Regional D rector
i ssued a Notice of Hearing on Lhit Qarification Petition on the grounds
t hat

substantial and naterial issues are raised as to whether unit
clarification....is warranted in the circunstances here. The
concl usion is reached because of the limted and conflicting

evi dence regarding the ownership of the conpanies invol ved; the
degree of enpl oyees interchange, if any, between such conpani es,
anong other factors relevant to a unit clarification
determnation

These proceedi ngs fol | owned.
|. THE CERITIH CATI ON
Pursuant to a secret ballot el ection the | UAWwas

certified as the representative of all the agricul tural

ZThe decertification el ection was held on Augusi 4, 1986. It resulted in a
no-uni on vote. The incunbent union (Petitioner here) filed tinely
objections to the el ection. The objections were determned to be wel | -
taken and the el ection was hel d not to be representati ve.

-3



enpl oyees of S lva Harvesting Inc. on Septenber 15, 1978. The tally of

bal | ot s was: 3

| ULAW 139
Nb- Lhi on 20
(hal  enged 25
\oi d 2

H NJ NS GF FACT
. THE ENTI Tl ES | NMALVED
A S LVA HARVESTI NG

1. General Description of the (peration

Slva Harvesting Inc. (Slva Harvesting) is a corporation owed
by BEd Slva and his wfe, Evelyn. The Board of Orectors consists of E
and BEvel yn Slva and David and Yvonne Mrisoli. David Mrisoli is K
S lva's brother-in-law The sane four individuals are'also officers of the
corporation: Ed Slvais president; Evelyn Slva is M ce-President; David
Morisoli is Secretary; and Yvonne Morisoli is Treasurer. Slva
Harvesting' s business address is P. 0. Box Z (onzales, Galifornia. Slva
Harvesting neither owns nor |eases any land for agricultural production; it

does own a packi ng shed and the property upon whi ch

% have taken adninistrative notice of information pertaining to
Representati on Gase No. 78-RG20-Min the Board s Index of Certifications.
See Seine Line Fsherman's Lhion of San Pedro (1962) 136 NLRB 1. A t hough
the matter noticed is not a subject of mandatory notice, Evidence Code
section 451, inasmuch as representati on cases are not subject to the strict
rules of evidence, | have followed the NLRB practice in taking notice of
naterials in Board files. | note, however, that the Tally of Ballots woul d
surely be subject to notice under Evidence Gode section 452(c), in which
case this decision wll serve to inform

-4-



it sits.®

Ed S |va described the prinary business of Sl|va Harvesting as the
sale of perishable crops.  course, if that were all it did, it would
probably not be an agricultural enployer at all;> however, S|va Harvesting
al so enpl oys harvesting crews whi ch harvest, and pack the caulifl ower and
broccoli (cole crops) sold by it. It is these workers, indisputably
agricultural, who have historically been covered by the coll ective
bar gai ni ng agreenent between Petitioner |UAWand S |va Harvesting.

The broccoli and cauliflower harvested and packed by S|va
Harvesting crews is not grown by Slva Harvesting. It is grown by a variety
of growers, including Slva Ranch No. 4 (Slva Four), Md-Valley Farns (M d-
Valley), and Amaral Farns (Anaral), the three entities whose enpl oyees
Petitioner contends ought to be included in the Slva Harvesting unit. 1In
addi tion to harvesting and packi ng broccoli and cauliflower grown by these
entities, Slva Harvesting al so harvests and packs broccoli and caul i fl ower
grown by a nunber of other growers, such as Bud Antle, David G1l1, and
Tondre Alarid, to nane a few Sale of broccoli and cauliflower accounts for

one quarter of the total sales of Slva Harvesting;

(Foot note 3 Gonti nued)

the parties of ny intention to take notice of the Tally. Any objections to
ny taking notice can then be | odged wth the Board as the ultinate trier-of-
fact. See Bvidence Gode section 455.

“The conpany al so owns a | ot zoned for commercial use in Misalia.
Labour Code section 1140.4 (&) provi des:

The term"agriculture” includes farmng in all its branches, and, anong
ot her things, includes the

-5-



hal f of that broccoli and cauliflower is grown by Slva Four, Md-Valley
and Araral Farns.

S |va Harvesting enpl oys three harvesting crews year round, two
for broccoli and one for cauliflower. These crews work rain, or shine,
harvesting in slickers during the rainy season. Cauliflower is cut and its
| eaves renoved in the field where it is wapped and boxed in cartons bearing
a S lva Harvesting | abel. The cartons are | oaded onto specialized tractors
with high clearance and "rice and cane" tires to provide traction in nud.¥
The tractors drive to the edge of the field where the cartons are | oaded
onto trucks. In contrast to cauliflower, broccoli is not field-packed. The
heads are cut, placed on a belt, dunped into a bin, and the bins lifted onto

trucks for delivery either to Slva

(Footnote 5 onti nued)

cultivation and tillage of the soil, dairying, the production,
cultivation, grow ng, and harvesting of any agricultural or
horticultural comodities (including comodities defined as
agricultural coomodities in Section 1141(g) of Title 12 of the
Lhited Sates Gode), the raising of |ivestock, bees, furbearing
aninals, or poultry, and any practices (including any forestry
or lunbering operations) performed by a farner or on a farmas
an incident to or in conjunction wth such farmng operations,
including preparation for market and delivery to storage or to
rrg(rjkg} or tocarriers for transportation to market. [Enphasis
adde

As can be seen fromthe underlined | anguage, narketing al one, when not
perforned as incident to a farmng operation, is not included wthin the
definition of agriculture.

®The tractors are used exclusively for broccoli and cauliflower and not for
any ot her crops .



Harvesting s shed, or to the freezer, or directly to narket. The trucks
whi ch haul both crops al ong the highway are supplied by Slva Transport
Gonpany. ’

S lva Harvesting has a sal es force which sells the produce.
Slva Harvesting is not paid directly by growers for its services; rather,
It recoups its costs -- and takes its profit -- upon sale of the produce,
passing on to the grower whatever anounts in excess of its standard fee is
realized by the sale. As Bd Slva put it, if Slva Harvesting can't sell
the broccoli or cauliflower for nore than the $3.50 per carton it charges
for cutting, packing and shipping it, “"then we'll turnit back to the
grower” -- in other words, S lva Harvesting won't even cut it.

The harvesting crews are supervi sed by George Anaral who
general ly runs the conpany on a day to day basis, consulting wth Ed S |va,
according to Slva, only on inportant decisions.® However, even as to those
nmatters about which he is consulted, Slva clains he defers to Anaral's
judgnent. It is Araral who has historically negotiated wth the | UAWon

behal f of S lva Harvesting; Ed S1va has never done any of the negotiati ng.

'Slva Transport is another entirely separate entity. There is no
contention that the drivers are under our Board's jurisdiction. |ndeed,
the NLRB conducted an el ection anong these drivers in 1978. See
Sipulation, |: 154,

® n this respect, Slva distingui shed between a decision with a grower to
"grow' 100 acres of broccoli for Slva Harvesting and a decision to "grow'
1000 acres of broccoli; according to Slva, a 100 acre deal is not naj or
while a 1000 acre deal is, and he and Araral "would tal k about it."

-7-



To the extent the testinony that Slva has never negotiated wth
the | UAWnay be taken to nean that there is no conmon control of |abor
rel ations between Slva Harvesting and Silva Four,® | do not take it as
probative on that point, inviewof Slva s testinony that he and Araral
consult on inportant decisions. Wiile it is possible that Ed S|va does not
regard what his conpany wll pay its enpl oyees as an "inportant” deci sion,
absent nore convi ncing proof on the question than the nere fact that only
Araral actually sits down wth the UAW | cannot believe that Anaral
negotiates with the | UAWw thout consulting with Slva. ™

In addition to broccoli and cauliflower, Slva Harvesting al so
sells a variety of other produce, including carrots, mxed | ettuce (iceberg,
redl eaf, and romai ne), endive, celery, and several kinds of citrus. None of
this other produce is harvested or packed by S|va Harvesting s field
enpl oyees even though it is all sold in boxes bearing a S |va Harvesting

| abel. Like the

*The Enpl oyer does not argue this point directly: it only argues that George
Anaral has nothing to do wth the I abor relations of any other entity w thout
considering the labor relations role of Ed Slva as owner of both conpani es.

See NLRB v. Royal Cak Tool & Machine (. (6th Ar. 1963) 320 F.2d 77, 81.

A though on a nuch stronger record, the Gourt observed that it would strain
its credulity to believe that officals of one conpany who al so controll ed a
spi n-of f conpany woul d stay out of the | abor relations policy of the spin-off

conpany.



cole, this produce cones fromgrowers throughout the state, including Slva
Four, Md-Valley and Avaral. Thus, S lva Four grows carrots, peppers, sugar
beets and | ettuce, Avaral grows mxed vegetabl es and cel ery, and Md-Val |l ey
Farns grows celery and iceberg lettuce, for sale by Slva Harvesting. Slva
Harvesting sells this produce for a fee, once again taking its fee fromthe
price it receives before remtting the rest to any of its grower
"suppliers.” This arrangenent is no different than that whi ch obtains
between S |va Harvesting and any of the other growers selling any other crop
through S |va Harvesting (such as citrus.)

As a shipper, Slva Harvesting general |y does not finance the
grow ng of the crops it sells, HGorge Araral testified that Slva
Harvesting has advanced noney to Md-Valley for a final irrigation before
harvest, but that this was quite unusual .

They [Md-Val ley Farns] needed, at one tine, they needed an
advance and what not. And we gave theman advance after it was

-- It was close to harvesting. And they
needed nore water. | don't recall what it was.

* % *

Véll, when | talked to Ed Slva, at thetine it was to do it like he
said before. It had to dowth -- It was nore than, you know, we was
tal king about al ot of noney there that's involved in the cel erv.

S nce S lva Harvesting apparent|y pays the | abor and other costs associ ated
w th "shippi ng" before receiving any proceeds fromthe sal e of the produce
it ships, inacertain sense it has a financial interest inthe crops it
sells. But the nature of this interest is different fromthat of a grower
since, as &l Slva testified, Slva Harvesting won't harvest unless it is
able to get its noney back.



And whether Slva Harvesting wanted to get involved at all,
putting any noney in the crop at all, it's not our place to put
any noney init.

But he had, you know the crop was close to harvesting. They needed
water and what not. And we decided to give theman advance to keep
our hal f* going so we coul d harvest it.

A though this sort of participationinthe growng end is
unusual , George Anaral routinely coordinates the grow ng and shi ppi ng
functions of getting a crop to narket. BEdJ Slva testified: "George goes
there and sits and deci des how many acres we plant, how nany weeks we
pl ant, when they cone together and when we don't have too nuch." In
connection wth this, Avaral also insures the quality of the produce that
S lva Harvesting ships even when it is packed by soneone el se. Anaral
testified, for exanple, that he has had to reject celery bei ng packed by
Md-Val ley Farns. However, he denied exercising any quality control over
| ettuce shipped by Slva Harvesting;, this was done by Ed S |va.

h any coomodity, | wll bring —Like I say, | don't know nuch
about celery. And | wll bring either a sanple to the sal es
person. They're the ones that are selling it. | don't know what

—Their custoners sonetines they don't nmake sense, but you have to
pl ease t hem

Ppmaral 's testinony about keeping "our hal f" going is suggestive S nce
Slva Harvesting itself had no joint deals, "the hal f* he may have been
referring to was "the half" of a joint deal between S|va Four and M d-

Val | ey in which case Slva Harvesting woul d essential |y have been carrying
a Slva Four operation. n the other hand, Anaral nay only have been
referring to keeping "his" celery buyers satisfied. It is sinply not clear
what he neant .

-10-



S, | bring a sanple tothem And if they tell ne it's good,
["I'l put it inabox. If they tell neit's no good, | don't put
it in a box.

Q (by Petitioner) Are your job duties the same wth Slva
Ranch nunber Four in the iceberg lettuce or the head

| ett uce?

A Again, the Slva, the lettuce at Slva Four, | don't know
enough about |ettuce, as you well know

| don't know not hing about |ettuce to know what the difference

fromanything they -- M. Slva handles all of that. And |

believe he brings it -- He does the sane thing. 2

S nce 1985, when it installed a new conputer, S|va Harvesting

has provided of fi ce services for a nunmber of growers, including
preparation of payroll checks and W2 forns. It now prepares payroll for
itself, Slva Transport, Nature-Pak, Slva Four, Md-Valley, Anaral, and T
& J Farns. S lva Harvesting receives a fee for each payroll check it
wites and for each W2 formit issues.
2. Labor Relations Hstory of Slva Harvesting Martha Cano, past
President of Petitioner |UAWand the one who filed the Petition for
Certification in 1978, testified that she initially filed for an el ection
anong four |abor contractor-supplied crews harvesting broccoli and

caul i fl owner.

BDrectly after this statement, Anaral quickly added, "I don't knowif [Ed]
knows enough,” thus weakening what he had just testified about. | di scount
this portion of Anaral's testinony. Throughout his testinony, Anraral

di spl ayed a tendency to protest "too nuch."” | just cannot believe Ed Slva
knows | ess than his sal es peopl e do about "narketabl e" |ettuce.
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After investigation, the Board identified Slva Harvesting as the statutory
enpl oyer. After certification, it was Cano who negotiated the first two
col | ective bargai ning agreenents between Petitioner and S |va Harvesti ng,
and who subsequently serviced the agreenents. She testified that in 1981
she was aware that S|va Harvesting was harvesting broccoli and caul i fl owner
gromn by S& S the predecessor to Slva Four, and that she was | ater aware
that Slva Four and Anaral Farns grew a variety of produce narketed by
Slva Harvesting in Slva Harvesting boxes. According to her, the

rel ati onshi p between these entities and S |va Harvesti ng was of no concern
to the uni on because the unit she had organi zed was that of the broccoli
and caul i fl oner harvesters: "Like | say he cut for alot of growers. It
didn't nmatter who he cut for. He was a harvester, so all that nmattered was
that the crews got paid the hourly rates.”

However, Cano al so testified that the contracts she negoti at ed
included an irrigator rate in case Slva Harvesting went into the "grow ng
busi ness". Additionally, she filed a grievance in 1981 seeki ng to include
sone irrigators inthe unit but this grievance was wthdrawn.** Later, in
1983, Petitioner filed two grievances seeking to include in the unit: (1)

sone | ettuce harvesting crews packing | ettuce into Slva Harvesting

“The irrigators may have been enployed by S & S
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boxes and (2) sone | abor contractor crews tying cauliflower on a ranch
supplying cauliflower to Slva Harvesting. Both grievances were dropped.
Ed Thornton, who handl ed the 1981 "irrigator"” grievance on behal f of Slva
Harvesting, testified that the union was "constantly trying to include"
enpl oyees in the bargaining unit who were enpl oyed by Ed Slva in his other
conpani es.
3. Fnancial Relationships

Ed Slva personal |y has obtai ned | oans fromthe Salinas Production
Qedit Association by pl edgi ng equi prent, accounts, and farm products
"owned" or "acquired" by the various business entities he owns, including
Slva Four, Slva Transport Service and S lva Harvesting, Inc. He has al so
obtai ned | oans specifically for Slva Harvesting fromthe Sali nas
Production Gredit Association using S|va Four equi pnent as col |l ateral.

B SLVA FOR MD VALLEY AND AMARAL

1. Slva Four is wolly owed by Ed Slva and his wfe. In
busi ness since approxinately 1980, it is the successor to S & S Farns, al so
owned by Ed S lva and his wfe, which operated from1976 until the creation
of Slva Four. Slva Four's nailing address is the sane as that of Slva
Har vest i ng.

S lva Four both grows and harvests crops. As noted previously,
it grows broccoli and caul iflower, but does not harvest them It also
grows carrots, peppers, and sugar beets in the Salinas Valley. The farmng
operation has between 20 and 25 enpl oyees. There is sone confusion in the

record about whet her
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these S lva Four enpl oyees al so grow | ettuce or whether Slva Four only has
a lettuce harvest operation. It is clear, however, that if Slva Four
perforns any cultural practices on lettuce it wll be in the Salinas valley
since that is the only place it farns. Slva Four got into the |ettuce

busi ness in 1985 when it bought the Ral ph Sansel Conpany and it foll ows the
| ettuce season throughout California, harvesting lettuce in Salinas, Hiuron
and Holtville. Wen Slva Four took over the Sansel operation, Slva hired
Sansel 's field supervisor, Joe Puga, to runit. In 1987 Puga was repl aced
by Pete Gelia. S lva Four does not use Slva Harvesting equipnent inits

| ettuce operation. Lettuce harvesters use different equi pnent than col e
harvesters and work under different conditions; for exanple, they do not
harvest in rainy weat her.

Slva Four grows its lettuce either by itself or in "joint deal s"
with other growers in which each grower puts up half the costs of grow ng
the crop.™ Slva Four has such deals with Larry Hansen, R anda Brothers,
Pat Perry, as well as wth Md-Valley and Avaral. Wen S |va Four harvests
the lettuce, Slva Harvesting sells it, taking its profit fromthe sal e and
remtting the rest to the growers. Peak enpl oynent for Slva Four in 1986

was around 162 enpl oyees; ™ in 1987 it was 177.

bS5 lva spoke of a variety of arrangenents: "Slva 4 and Sansel's crews cut
lettuce. Slva 4 grows sone. Slva 4 owns the crop, or pieces of it...."

', Exh. 1 gives two peaks, one for Salinas (162) and one for B Centre.
(165).
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2. Md-Valley is wholly owied by Bob Franscioni. Its mailing
address is P. 0. Box 56, Gonzales, Galifornia. As stated earlier, it grows
a variety of crops narketed by S|va Harvesting i ncl udi ng broccoli,
caul i fl ower, fresh pack celery, and lettuce. nly the broccoli and
cauliflower is harvested by Slva Harvesting. Md-Valley does its own
celery harvest, but Slva Four harvests the | ettuce which Md-Valley grows
injoint deals wth Slva Four. In business since 1978, Md-Valley used to
grow for Bruce Church and other shippers. Md-Valley has its own
supervisors. Peak enpl oynent was 41 in 1986 and 70 i n 1987.

3. Mnuel Araral Farns is wholly owed by Manual Anaral, George
Araral's father. It's mailing address is P. 0. Box 1429, (onzal es,
Galifornia. Besides growng broccoli and caul iflower, Araral al so grows
and harvests lettuce and celery for sale by S|va Harvesti ng anong ot her
shi ppers. A though Amraral has borrowed S |va Harvesting equi pnent, George
Amaral testified that |oani ng equi pnent back and forth i s cormon practice
inthe Salinas valley. Peak enpl oynent for Manual Araral Farns in 1986 was
82 and 46 in 1987.

[, I NTERCHANGE F BVPLOYEES
The parties stipulated that in 1986, 23 enpl oyees worked for

both Silva Harvesting and S lva Four; ' four enpl oyees wor ked

"The Enpl oyer introduced evi dence which general |y showed that the enpl oyees
who worked for both S lva Harvesting and S |va Four during the sane pay
peri ods worked the sane nunber of hours for Slva Harvesting as the rest of
the nenbers of their Slva Harvesting crewdid. | take it that the
argunent woul d fol | ow

-15-



for both Slva Harvesting and Anaral ; five enpl oyees worked for both Slva
Four and Amaral ; two enpl oyees worked for S lva Harvesting, Slva Four,
Araral and Md-Vall ey; one enpl oyee worked for S lva Harvesting, Slva Four,
and Anaral ;*® and finally, as many as four enpl oyees worked for both Anaral
Farns and Md-Vall ey Farns. ™
V. ANALYS S
A | NTRCDUCTI ON
Before considering the parties' conflicting contentions, let ne

briefly describe the unit sought by the Petition. The

(Foot note 17 Gonti nued)

(although it has not been explicity nade) that, under these circunstances,
t he enpl oyees' appearance on both payrol | s does not evi dence "i nt erchange”
between the two operations, but "noonlighting® on the part of sone

enpl oyees. A though the record is silent as to the circunstances under
whi ch the enpl oyees cane to be enpl oyed by both S |va Harvesting and S |va
Four, the fact that the enpl oyees noved fromone operation to anot her
indicates that the job skills required for each operation are not so
different as the Ewl oyer argues. Even if the overlap is not highly
probative on the question of centralized control, it is probative on the
question of simlarity of job skills.

BMario Villaneva' s nane appears on all four payrolls. There is sone dispute
about whether it is the sane person because a different Social Security
nuniber appears on the Md-Val l ey payrol|l than appears on all the other
payrolls. In viewof the fact that the social security nunbers on all four
payrol | s have the sane digits (although in a different order on the Md-

Val | ey payroll) and (2) that the sane address is given on all four payrolls,
| find that it is the sane person.

S nce two of the names have different social security nunbers and there is
no further evidence fromwhich to conclude that the enpl oyees who share the
sane nane are identical, | can draw no stronger conclusion than the naxi num
nunber of the sane enpl oyees enpl oyed by bot h conpani es.
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original unit consisted of Slva Harvesting' s broccoli and caulifl owner
har vest ers whose peak enpl oynent | evel s have recently fluctuated froma
high of 129 (in 1986) to a low of 118 (in 1987). Petitioner seeks to add to
this unit: all the enpl oyees of Slva Four (wth a peak of around 162
enpl oyees in 1986 and 177 enpl oyees in 1987); all the enpl oyees of M d-
Valley Farns (wth a peak of 41 in 1986 and 70 in 1987); and all the
enpl oyees of Amaral Farns (wth a peak of 82 in 1986 and 46 in 1987). The
conposi tion of the unit would al so change if the petition were granted: a
unit consisting solely of cole harvesting crews woul d becone one wth both
farmng and harvesting enpl oyees working in a wide variety of crops. The
increase in size, as well as the difference in conposition of the unit
which woul d result if the petition were granted, are anong the grounds the
Enpl oyer contests the petition.
B. THE APPROPR ATE STANDARD

A though Petitioner has abandoned its original alter ego theory,
it nowcontends that unit clarification is appropriate because S|va Four,
Md-Val |l ey and Araral shoul d be considered, along wth S|va Harvesting, as
parts of a single-integrated enterprise.®? The Enpl oyer, on the other hand,
argues that what Petitioner essentially seeks is an "accretion" to the

unit. Inlight of its present analysis, Petitioner urges ne to look to (1)

Pn its face, the Petition for Qarification speaks as though it were
seeking to repair the disnenbernent of an historically existing unit caused
by the transfer of unit work to Slva Four, Md-Valley and Amaral. It is
clear fromthe evi dence adduced at
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functional intergration (or interrelation) of the operations; (2)
centralized control of |abor relations; (3) common nanagenent of business
operations; and (4) common ownership, in order to determne whether the

entities ought to be considered a "single enpl oyer." See, Holtville Farns

(1984) 10 ALRB No. 49; Tex-Cal Land Managenent Gorp and Dudley M Seel e

(1985) 11 ALRB No. 31 The Enpl oyer urges ne to apply the criteria devel oped
by the NLRB i n accretion cases.

[ These] gui del i nes enconpass the presence or absence of a variety
of factors such as: (1) the degree of interchange anong

enpl oyees, (2) geographical proximty, (3) integration of
operations, (4) integration of nachi nery and product |ines, (5)
centralized admnistrative control, (6) simlarity of working
conditions, skills and functions, (7) common control over | abor
relations, (8) collective bargaining history, and (9) the nunber
of enpl oyees at the facility to be acquired as conpared wth the
exi sting operation. Mrris, Devel opi ng Labor Law, 2nd Ed. Vol . |,
p. 369

A though sone of the criteria are common to bot h anal yses t hey
actually point indifferent directions. Accretion analysis is essentially

a"unit" determnation, that is, one which seeks to determne whose terns

and conditions of enploynment wll be the subject of bargaining. "Sngle

enpl oyer” anal ysis, on the other

(Footnote 20 Conti nued)

hearing that no transfer of operations in this sense has taken pl ace;
indeed, the unit Petitioner organi zed, petitioned for, and has historically
represented, has renained intact. Nor has there been any show ng that, in
structuring his business in the way he has since the certification, E

S lva was notivated by anti-union considerations. Petitioner has quite
proper |y abandoned its alter ego theory.
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hand, ains to determne who has the obligation to bargai n about whi chever
enpl oyees are in the unit. A though under the NLRA attribution of the
bargai ning obligation is logically prior to determnation of its scope, %
under the ALRA unit determnations are ordinarily subsuned by "enpl oyer™”
determnations. This is so because under our Act the Board is given
discretion to create other than wall-to-wall units only when an
agricultural enpl oyer operates in two or nore nonconti guous geographi c
areas; in the absence of any show ng of geographi c "separateness,"” the
statute conmands that the bargaining unit "shall be all the agricul tural

enpl oyees of an enployer.” |In Foster Poultry Farns (1987) 13 ALRB No. 5,

the Board summari zed the guiding principles of unit determnation under our

Act:

If the enployer's operations are situated on adj oi ni ng

parcel s, and therefore are contiguous in a literal sense
(dte) the Board has no discretion to certify anything but a
single, wall-to-wall unit of all the enployer's agricul tural
enpl oyees. However, if the operations are situated on
noncont i guous parcels, the Board wll then determne whet her
the enpl oyer's agricultural operations lie wthin a Sngle
Definabl e Agricultural Production Area (SDAPA) on the basis
of their simlarity wth regard to such factors as water
supply, labor pool, climatic and other grow ng conditions.
(dte) Again, afinding that the operations are located in a
SDAPA dictates the conclusion that only one bargai ning unit
is appropriate. Qnly if the operations are neither literally
contiguous nor wthin a SDAPA wll the Board then consi der
whet her there is a substantial community of interest anmong
the enployer's agricultural enpl oyees, on the basis of
factors considered by the National Labor Rel ations Board

Z%ee e.g., A abana Metal Products Inc. (1986) 280 NLRB No. 123; Frank N
Smth Associates (1971) 194 NLRB 212; Vernon Cal houn Packi ng (., Inc.
(1968) 173 NLRB 753 enf'd per curiam(5th dr.
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(NLRB) in bargaining unit cases, that would justify a single
bargaining unit. Such community of interest factors include
physi cal or geographi cal |ocation;, the extent to which
admnistration is centralized, particularly wth regard to

| abor rel ations; common supervision, extent of interchange

anong enpl oyees; simlarity of jobs, skills and working

conditions; and the pattern of bargai ni ng history anong

enpl oyees.

Thus, the Petitioner is correct that thisis, at |east
initially, an enpl oyer "identity" case, for only if | first determne that
any of the entities are "sufficiently integrated" with Slva Harvesting?
to be considered part of a single enploying entity, can | proceed further.
O the other hand, if a single enployer is found to exist, | cannot take
account of the unit criteria upon which the Enpl oyer relies in argui ng

agai nst the petition unless the statute permts the Board to exercise its

(Foot note 21 Cont i nued)

1971) 436 F. 2d 588; Baton Rouge Véter Vorks Conpany (1968) 170 NLRB 1183,
Enf'd 417 F. 2d 1065. Even under the NLRA's "two-step” analysis, if no
"single enpl oyer" (or alter ego) relationship exists (and there is

ot herw se no question of multi-enpl oyer bargai ning i nvol ved) the enpl oyees
of one "entity" cannot be "accreted" to those of another.

“The NLRB s four-factor "singl e-enpl oyer test" really ains at naking this
ultimate determnation. Thus, in describing its test for "Joint"
Enpl oyers, the NLRB' s 21st Annual Report, notes:

[The Board] early reaffirned the | ong-established practice of
treating separate concerns which are closely related as being a
single enployer. . . . The question in such cases is whether the
enterprises are sufficiently integrated to consider the busi ness
of both together.

Qur own Board has put the natter the sane way:

The focus in a joint enpl oyer case is whether two or nore

busi ness entities denonstrate a sufficient degree of

interrel at edness on a nunber of |evels to be considered a single
enpl oyer under the Act. John Hnore Farns

- 20-



discretion in deternining the scope of the unit.® | shall take each of
these matters in turn.
C THE "STATUTGRY BWPLOYER' QUESTI ON
1. The Satus of Md-Valley and Araral Farns
| donot find Md-Valley or Amaral to be "sufficiently integrated” wth
any of the other entities to be considered together wth themas a single
enployer. In the first place, there is no coomon owiership: Md-Valley and
Anaral are owned by Bobby Franscioni and Manual Anraral respectively, neither of
whomhas any interest in Slva Harvesting or Slva Four. onversely, neither
Ed nor Evelyn Slva, the owers of Slva Harvesting and S 1va Four, has any
interest in Md-Valley or Avaral. Petitioner urges that conmon ownership is
denonstrated by (1) Slva s use of crops grown by Md-Vall ey and Araral as
collateral for Production Oedit Association Loans to either Slva Harvesting
or Slva Farns; (2) Slva Harvesting s advance of noney to Md-Valley to bring
a crop to harvest and (3) the absence of any witten agreenents between M d-
Valley, Anaral and S |va Harvesting.
None of these factors alters ny conclusion that the el enent

of common ownership is absent. Frst, David Mrisoli

(Foot not e 22 Gont i nued)

(1982) 8 ALRB No. 20, p. 5.
| shall later detail, the Enpl oyer nakes a novel argunent that the

statute inpliedly forbids the Board fromgranting the Petition in the
ci rcunstances of this case.
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testified that the "interest” Slva used as collateral was his interest in
the "proceeds" fromthe sale of crops. | do not think a seller's use of
accounts receivabl e fromthe sal e of products, not nanufactured by him as
collateral for a loan, proves that the seller "owns" the busi ness which
produced the products. Second, in viewof the | ack of evidence that Slva
Harvesting typical ly "advanced" noney to Md-Valley, | do not regard the
testi nony about the one-tine advance to bring in the celery as highly
probative on the question of integration of operations. Fnally, the
absence of witten agreenents in situations where a grower owns a crop and a
shipper only narkets it for him is not at all unusual according to the
uncontradi cted testinony of G ower Shipper Vegetabl e Association President
Ed Angst adt .

There is no conmon nmanagenent: neither BEd S lva nor George Anaral
“runs" either Md-Valley or Avaral. The fact that Slva Harvesting s
sal espeopl e or George Araral supervises the quality of the pack is not proof
of common nanagenent in view of Slva Harvesting s independent -interest as

a "shipper" in a saleable product. See e.g., Tex-Cal Land Managenent (1985)

11 ALRB No. 31. The testinony about Anaral's figuring out how many acres
"to plant" suggests a close working rel ationship between S |va Harvesting
and all the growing entities who supply the produce Slva sells, but 1 do
not believe that proof of such a "working relationship" represents proof of

"common nanagenent ",
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which to ny nmind entails a right to control or direct.?

Nor has Petitioner show that Ed S |va or George Anaral
participates in any way in setting the terns and conditions of enpl oynent of

the enpl oyees of Md-Valley or Arvaral. NRBv. Royal Gak Tool and Machi ne Go.

(6th Ar. 1963) 320 F.2d 77, 81; NLRBv. Lund (8th dr. 1939) 103 F.2d 815;

Pulitzer Publishing Go. v. NLRB (8th dr. 1980) 618 F.2d 1275 cert. den. 101

S G 217. Athough the absence of this factor has been said to be fatal to a
singl e-enpl oyer claim A abama Metal Products Inc. (1986) 280 NLRB No. 123

Sip ®n., n. 1, | conclude that the | ack of common ownershi p, nanagenent and
control of labor relations all mlitate against a finding that Md-Valley and
Araral are sufficiently integrated wth Slva Harvesting to constitute a
singl e enpl oyer under the Act.

However, | conclude otherwi se wth respect to Slva Four and S lva
Harvesting. Gonmon owner ship plainly exists; conmon nanagenent al so
exists (in the person of BEd S lva) even though both conpanies are run on a

day to day basis by different people. See Abatti Farns and Abatti Produce

(1987) 3 ALRB Nb. 83. The offices are in the sane |ocation. The assets of

the two entities

#I'nreferring to the lack of cormon control of |abor relations here, | am of
course, only referring to the non-lettuce harvesting part of the Anaral or
Md-Valley operations. | wll consider the relation of Slva Four's
operation to Slva Harvesting in the next section.
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are used interchangeably by Bd Slva. Tex-CGal Land Managenent (1986) 12

ALRB No. 26. (ne quarter of the total sales of S|va Harvesting cones from
the sale of broccoli and cauliflower, a good deal of which is grown by Slva
Four. Mreover, since it is Bl S1va who coordinates Slva Four's |ettuce
harvesting operation wth Slva Harvesting' s narketing needs, he perforns

t he sane day-to-day nmanagenent function for S|va Harvesting that George
Amaral generally perforns for Slva Harvesting.

The conclusion that Slva Four and S lva Harvesting are a single
enpl oyer requires a wall-to-wall unit of all their enpl oyees unless sone
statutory condition exists for the Board to exercise its discretion to
create a-unit of less than all their enpl oyees. S nce neither party vi ewed
the case as turning upon this question, no real argunent has been presented
onit. However, the Enpl oyer does nmake an entirely separate argunent, drawn
fromaccretion cases, which, originally directed towards the entire unit
sought by the Petitioner, also nerits consideration in the context of the
present question.

Rel yi ng on Renai ssance Genter Partnership (1979) 239 NLRB 1247,

the Enpl oyer contested the initial unit sought by Petitioner on the grounds
that, were the petition to be granted, the newy included enpl oyees woul d be
deprived of the opportunity to decide for thensel ves whether they w sh to be

represented by a union. In Renaissance Center, a Petitioner seeking unit

clarification was the certified collective bargai ning representative for all
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full-tinme and regul ar part tine security officers and guards enpl oyed by
the enpl oyer at the Renai ssance Center in Detroit. The center contai ned
office towers, retail establishnents, restaurants, parking facilities, and a
hotel. The hotel had its own security guards who had not been organi zed
when the certification issued. Sonetine after unsuccessful collective
bar gai ni ng had commenced, the Enpl oyer decided to nerge its security force
wth that of the hotel. A the tine of the nerger, the certified unit had
59 enpl oyees; the hotel security force had 67. The uni on sought
clarification of the existing unit to include the 67 additional guards in
the original unit of 59. The enpl oyer sought an el ection to determne
whet her the forner hotel enpl oyees desired representation.
A though the Board noted that upon nerger, "the forner hotel
security enpl oyees and the nenbers of the unit had becone i ndi sti ngui shabl e"
- sharing common supervision and identical terns and conditions of
enpl oynent, performng identical duties and wearing identical uniforns -- it
declined to find an accretion:
The accretion doctrine ordinarily applies to new enpl oyees who have
common interests wth menbers of an exi sting bargai ning unit and who
woul d have been included in the certified unit or are covered by a
current collective-bargaining agreenent. A nunber of the factors
whi ch the Board consi ders necessary for an accretion are present in
this case. But the Board is cautious in naking such a finding,
particul arly when the accreted group nunerical |y overshadows the
existing certified unit, because it woul d deprive the | arger group

of enpl oyees of their statutory right to select their own bargaining
representative. This right is a fundanental precept of the Act.
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The nunber of enpl oyees the Lhion desires to add to the
certified unit exceeds the nunber currently included in that
unit. The Uhion is thus seeking to resolve the status of the
forner hotel security officers wthout providi ng theman
opportunity to express their desires regarding representation.

* * *

V¢ therefore find that the Regional Drector's decision finding an
accretion inproperly disenfranchises the forner hotel enpl oyees and
that the certified unit is no | onger appropriate because of the
nerger of the two security groups and resultant intermxi ng of the
represented and the | arger unrepresented work forces. Rather, only
the overall security force of the Enpl oyer i s now appropri ate.
Because the Lhion clains to represent all of the Enpl oyer's guards
and security officers, a question concerning representati on exists
inthe overall unit. Ve therefore order that the Lhion's
clarification petition be dismssed. 239 NLRB at 1247-48

See also NNRBv. Sevens Ford 2nd dr. 1985, 773 F. 2d 468, 469-
470

The Enpl oyer argues that the najoritarian principle is |ikew se so
strongly enbedded in our Act that when the nunber of enpl oyees sought to be
included inthe unit is great in conparison wth the nunber of enpl oyees
already in the unit, that the Board cannot now nerge the two groups of
enpl oyees.

S nce the | anguage whi ch i ncorporates the najoritarian principle
inthe NNRAis quite simlar to that contained in the ALRA ® at first blush
it appears reasonabl e to conclude that the two acts nust be read the sane

and, therefore, that the

®conpare Section 9(a) of the NLRA with Labor Code section 1156
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najoritarian principle nust qualify the Board s ordinary nandate to create

awall-to-wall unit.

The anal ogy to the Renai ssance Center case is a powerful one/ but |

do not find it ultimately persuasive in viewof the peculiar election
requirenents of our Act. Wiile there is no question that our Act, like the
NLRA, recogni zes the principle of ngority rule, it al so recogni zes that
agriculture is a seasonal industry characterized by a work force that not only
fluctuates wdely in size, but also varies greatly in conposition, and not only
fromseason to season, but also frompayroll to payroll. As aresult, the
Legi sl ature has acconodated the principle of majority rule to realities of
enpl oyee turnover and the seasonality by the so-call ed "peak requirenent” of
our Act. Labor (ode 1156.4 provides that:

Recogni zing that agriculture is a seasonal occupation for a

maj ority of agricultural enployees, and w shing to provide the

full est scope for enpl oyees' enjoynent of the rights included in

this part, the board shall not consider a representation petition

or a petition to decertify as tinely filed unless the enpl oyer's

payrol | reflects 50 percent of the peak agricultural enpl oynent

for such enpl oyer for the current cal endar year for the payroll

period i medi ately preceding the filing of the petition.

Hections are tinely, therefore, not only during the period of

naxi num enpl oynent, but al so when the enpl oyer is at only 50 percent of maxi num
enploynent. And it isamgority of this 50 percent that the Act considers
representative enough to bind the entire future conpl enent of the enpl oyer's

enpl oyees
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(whi ch coul d be as nearly four tines the electoral najority.)® Under this
explicit statutory schene, | can see no way to distinguish the interest
possessed by the enpl oyees who woul d naturally return to an enpl oyer's
operation during peak, -- whose number mght doubl e the nunber of enpl oyees
enpl oyed during an el ection, but who didn't get a chance to vote and who woul d
nevert hel ess be bound by the choi ce of those who did,—romthe interest
possessed by the 160 or 170 enpl oyees of S |va Four who woul d be added to the
unit as aresult of ny finding that Slva Four and S lva Harvesting are a
singl e enpl oyer. Accordingly, the state of affairs which so troubled the

national Board in Renai ssance Center, nanely that the size of the unit woul d

doubl e if an accretion were granted, is actually built into the very structure
of every collective bargaining relationship under our Act by the peak
requi renent .

This is not to say there is no case in which the najoritarian
principle in our Act would forbid greatly expanding the size of the unit.
However, on this record, which reveals that the union won its representative
status by securing 139 votes, | do not find Renai ssance Genter controlling

si nce the peak

®let us take a statewide unit with a peak payrol| period of 700 enpl oyees.
Under Labor (ode section 1156.4 and 1156.3(a) an el ection petition woul d be
tinely during a payrol|l period in which only 350 enpl oyees are enpl oyed. |f
all of these enpl oyees voted (a dubi ous assunption, of course) the choi ce of
176 enpl oyees woul d bind the peak unit of 700 enpl oyees.

-28-



principles | outlined above would, at least theoretically, permt that
"majority" tobind aunit wth a peak of nearly four tines that nunber (and
addi ng the peak enpl oynent of S lva Four to that of Slva Harvesting does
little nore than doubl e the size of the unit.?) The inapplicability of

Renai ssance Center to this case does not settle the natter of the

appropriate unit, for the statute does give the Board discretion to
determne the appropriate unit when the enpl oyees of the enpl oyer are

enpl oyed i n nonconti guous geographi ¢ areas and S |va Four has harvest

enpl oyees throughout the state. Accordingly, | nust next consider whether a
statewde unit is appropriate. The closest case | can find to the situation

we face here is Qeamof the Gop (1984) 10 ALRB No. 43.

In that case, the Enpl oyer grew and harvested carrots and broccol i
in Mnterey Gounty and harvested carrots only in Inperial Gounty. This is
quite simlar to the situation in the instant case in which the Enpl oyer
(Slva Harvesting and S |va Four) has a Sal i nas-based operation whi ch
i ncl udes col e (harvesting) and (the grow ng of) peppers and carrots (and
perhaps lettuce), all of which would autonatically be included wthin a

single unit if the

“I'n this connection, | should al so point out that the peak enpl oynent | evel
of the two operations considered together is not necessarily the sane as the
conbi ned peaks of each operation considered separately.
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| ettuce harvest did not also leave Salinas.® |f | understand the Q eam of
the G op decision, the Board (Menber Vel die dissenting) held a single unit
appropriate only because of the simlarity in the operation which

over | apped the two noncontiguous areas. |In other words, because the
carrot operation was the sane in Monterey as it was in Inperial, a

statew de unit was considered appropriate despite the real differences

bet ween the broccoli and the carrot operations:

VW agree wth the RD that the geographical |ocations of the

Enpl oyer' s operations have been w dely separated, that there has
been relatively snmal | interchange of enpl oyees between those
geographi cal | y separate | ocations (considering the entire
operations of the enpl oyer) and that no bargai ning history favors
a broad, enpl oyer-wde unit. Ve also agree wth the RDthat
supervi sion of the BEnpl oyer's workers has been | ocal | y managed by
the crew supervisors and that differences in skill and the nature
of work distinguish the broccoli and carrot crews. However,
significantly simlarity exists between the carrot operation in
Slinas and the Inperial Valley. Not only was there substantial
simlarity in skills and working conditions, conmon super Vi si on,
and sone enpl oyee interchange, but control of |abor relations
appeared to exist in the sane person, Hinberto Felix. (Gonpare,
for exanpl e, Mke Yurosek & Sons (1978) 4 ALRB Nb. 54, where the
| ocal | y managed supervi sion of the work forces and the regi onal
differences in the skills of enpl oynent nandated separate

bargai ning units.)

A though we viewthis natter as a cl ose question partially
because of the relative newness of the Epl oyer's operations, we
are persuaded by the simlarity of the regionally diverse carrot
harvests that the appropriate unit should be all the Epl oyer's
agricultural operations.

10 ALRB No. 43, pp. 4 -5

#This is so because the Salinas Valley being a single definable
agricultural production area, a wall-to-wall unit is mandated by the Act.
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Accordingly, | recommend the Petition be granted as to the
| ettuce harvesting enpl oyees of Slva Four al one.

DATED  June 1, 1988

| h-’ﬂwb(.; Xﬁ—'l

THOVAS SCBEL _
I nvestigative Hearing Exam ner
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STATE (G CALI FCRN A
AR AQLTWRAL LABCR RELATI ONS BOARD

In the Matter of:
Gase Nb. 86-UG | - SAL

ERRATA TO | NVESTI GATI VE
HEAR NG EXAM NER S DB S ON

S LVA HARESTING INC .
Enpl oyer,
and
| NDEPENDENT UN ON G

AR ALTURAL WIRKERS ,
Petitioner.

N e N N N N N N N N N N

The sentence appearing on page 31 of the Decision of the Investigative
Hearing Examner in the above-captioned natter should read: "Accordingly, |
recommend the Petition be granted as to the agricultural enpl oyees of Slva
Four al one. "

DATED  June 14, 1988

I nvestigative Hearing Exam ner
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