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CEQ S ON ON GHALLENGED BALLATS

n June 23, 1988, pursuant to a Petition for
Decertification filed by agricultural enpl oyee Enesto Garcia, an
el ection was held anong all the agricultural enpl oyees of Mann Packi ng
., Inc. (Enployer) inthe Sate of Galifornia, excludi ng enpl oyees in
the Enpl oyer's of f-the-farm packi ng shed.?

The initial official Tally of Ballots served upon the parties

reveal ed the followng results:

YThe Lhited FarmWrkers of Anmerica was certified as the excl usive
bar gai ni ng representative of all of the Enpl oyer's agricul tural
enpl oyees, excl udi ng packi ng shed enpl oyees, on January 23, 1976, and
recertified on January 30, 1986, follow ng a decertification election in
whi ch the UFWdenonstrated a continuing najority status. Decertification
el ections nust be held in units which are co-extensive with the unit as
originally certified.



No thion ................. 29
(hal lenged Ballots ....... 30
Void Ballots ............. 0
TOTAL 70

As the chal l enged bal lots were sufficient in nunber to
determne the outcone of the election, the Regional Drector (RD
conducted an investigation, and, on Septenber 13, 1988, issued his Report
on Chal | enged Ball ots in which he recormended that 26 of the chal | enges
be sustained, that 2 additional challenges be overrul ed, and that the
remai ning 2 chal l enges be held in abeyance until such tine as they nay
prove to be outcone determnative. Thereafter, the incunbent excl usive
representative, the hited FarmVWrkers of Amwerica, AFL-A O (UFWor
Lhion), tinely filed wth the Board exceptions to the RDs Report wth a
brief in support of exceptions.

The Uhi on excepted only to the RD s findings concerning the
group of 20 individual s who had been laid off or termnated due to the
Enpl oyer's all egedly unl awful contracting out of unit work to non-uni on
crews. n January 16, 1989, the Enployer filed a Mtion to Dsmss the
Lhion's exceptions. The Lhion did not accept the invitation of the
Board's Executive Secretary to respond to the Mti on.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the ROs Report on Challenged Ballots in light of the Lhion's
exceptions thereto and the Enpl oyer's Mtion to Dsmss the Lhion' s

exceptions. For the reasons di scussed bel ow
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the Board has decided to affirmthe RO s recommendation that the
chal  enges to the 20 ballots which are in issue herein be
sust ai ned. 2/
Backgr ound

Twenty individual s who sought to vote in the
decertification el ection were chal |l enged by Board agents because their
nanes did not appear on the applicable pre-petition eligibility list. It
is undi sputed that none of themperforned any work for the Enpl oyer
during the pertinent payroll period as they had been previously laid off
or termnated. In conducting his investigation into the nerits of the
chal l enges, the RD solicited the positions of the parties. The Enpl oyer
relied on the statutory requirenent that eligibility to vote requires the
enpl oyee to have worked during the pre-petition payroll period. It was,
and is, the Lhion's position that those 20 individual s woul d have wor ked
during the pertinent tine period, and thus woul d have been eligible to
vote, but for the Enployer's elimnation of bargaining unit work in
retaliation for their support of the Lhion in a previous decertification
el ection. That sane conduct served as the basis for unfair |abor
practice charges filed by the Uhion on behal f of those 20 individual s.
The Lhion alleged that they were discrimnatorily di scharged for engagi ng
inunion activity and, further, that the Enpl oyer's unl awful contracting
out of unit work constituted unilateral changes in violation of the duty

to

2/ In the absence of any exceptions thereto, the Board adopts pro
forma the RD s reconmendati ons regardi ng the remai ning 10
chal | enged bal | ot s.
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bar gai n. 8/ The first of the charges alleged unilateral changes begi nni ng
inJuly, 1986, and was filed on Decenber 12 of that year, 18 nonths prior
tothe election. n Septenber 30, 1986, the subcontracting i ssue was
enbodied in a grievance filed by the UPW Thereafter, the parties agreed
to submt the matter to arbitration. On April 13, 1988, the arbitrator

| ssued hi s deci si on.

In his Report, the RDrelied on the arbitrator's deci sion whi ch
examned the sane contracting issue as alleged in the unfair |abor
practice charges, and which held that the contracting out of harvesting
work did not abrogate the col | ective bargai ni ng agreenent between the
Lhion and the Enpl oyer herein. In his Report, the RD poi nted out that
his investigation of the pending unfair |abor practice charges al so
reveal ed a deficiency in the declarations submtted i n support of the
allegations. In particular, he found that the arbitrati on decisi on was
based on fully litigated facts, in which all parties participated, and
that the resulting decision was relevant to the eligibility question at
I ssue herein.

The Whion contests the propriety of the RDOs deferral to the

arbitral process in order to resol ve the issues surroundi ng

g/A total of four unfair |labor practice charges were fil ed between
Decenber 12, 1986, and June 16, 1988, and all but one have rel evance to
the chal l enged bal | ot issues. ne of the charges alleges that the
Enpl oyer partially closed one ranch in order to elimnate work for two
crews inretaliation for their support of the UFW The two renai ni ng
charges al l ege that the Enpl oyer inpl enented unl awful unilateral changes
by subcontracting out bargaining unit work and thereby |aying off at
| east five broccoli harvesting crews.

15 ARB Nb. 11 4,



the challenged ballots in this case. It is the Lhion's viewthat the
conduct which it alleged in the unfair |abor practice charges extends
beyond that conduct whi ch was examined by the arbitrator and,
furthernore, that the arbitrator hinself, while finding evidence of an
Enpl oyer anti-union bias, cautioned in his decision that he was not
reaching the statutory consi derations whi ch govern the unfair | abor
practice matters. Therefore, the Lhion asserts, the Board shoul d reject
the RDs determnations, insofar as they are premsed on the findi ngs of
the arbitrator, and direct that matters alleged in the unfair |abor
practice charges be set for a full evidentiary hearing in order to take
evi dence concerning the lay-off of the workers in question. Qly then,
the Uhion argues, can the Board nmake a proper determnation as to
whet her the chal l enges to the bal lots of the disputed enpl oyees
shoul d be overrul ed. 4/

nh Novenber 22, 1988, the RD dismssed the first of the unfair
| abor practice charges, in part, on the basis of the arbitrator's
decision. But the RD al so found, independent of the arbitrator's ruling,
an absence of evidence "that the Enpl oyer has nade any unil ateral
decisions to utilize non-union crews in harvesting its broccoli or other
crops." n Decenber 30, 1988, the General Counsel affirned the RD s
di smssal of the charge.

Thereafter, on January 16, 1989, the Enpl oyer filed wth the
Board its Mbtion to Dsmss the Lhion's exceptions on the ground that the

deci sion of the National Labor Rel ations Board

4l For the reasons di scussed bel ow the Board need not reach the
question of deferral to arbitration posed by the Uhion.
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(NLRB) in Tines Square Stores Gorp. (1948) 79 NLRB 361

[22 LRRM1373] (Tines Square) is controlling precedent, which

nandates that the dismssal of the relevant unfair |abor practice
charge prohibits the Board fromconsidering the pivotal issue in
the Lhion's exceptions.

D scussi on

The central question before the NLRB in Tines Sguare was whet her

certain striking workers were entitled to vote in a representation

el ection. The strikers had been chal | enged by the enpl oyer on the
ground, inter alia, that they were economc strikers who had been
pernmanent|ly repl aced and thus were not entitled to vote. o The uni on had
recently filed unfair |abor practice charges in which it alleged that the
enpl oyer had coomtted violations of the National Labor Rel ations Act
(N-RA), including sections 8(a)(l) (interference wth enpl oyees'
statutory rights) and 8(a)(3) (discrimnation in enpl oynent). Therefore,
the uni on contended, since the enpl oyees were striking in protest of the
enpl oyer' s unl awful conduct, they were unfair |abor practice strikers
eligible to vote in the election. The charges were di smssed because the
enpl oyer had voluntarily posted notices simlar to those required in
cases involving 8(a)(l) violations and because the section 8(a)(3) charge

| acked nerit. Further, the

E/The | aw governing the eligibility of economc strikers to vote was
changed follow ng the el ection in Tines Sqguare. Now pursuant to section
9(c)(3) of the NLRA correspondi ngly section 1157 of the Agricul tural
Labor Relations Act (ALRA or Act), economc strikers nay be eligible to
vote in any el ection provided that the striker who has been pernanently
repl aced shall not be eligible to vote in any el ecti on conducted nore
than 12 nonths after the comnmencenent of the strike.

15 ALRB Nb. 11 6.



NLRB had previ ously announced a presunption that strikers are economc
strikers unless an unfair | abor practice proceedi ng establishes
ot herw se.

Thus, even though the question of eligibility to
participate in representation matters turned on the status of the

strikers, the NLRB, in Tines Square, refused to permt the union to

litigate an unfair labor practice in the representati on proceeding. The
NLRB reasoned that since the NLRA grants the General Gounsel "fi nal
authority" to investigate charges and i ssue conplaints, it would be
"undesirabl e" for the NLRB to decide unfair |abor practice charges that
the General (ounsel had al ready determ ned shoul d be di sm ssed.

Therefore, according to the NLRB, "an initial finding" that a strike was
caused by unfair |abor practices nmay be nade only in unfair |abor practice
proceedi ngs. Since the dismssal of the charges precluded the filing of an
unfair | abor practice conpl aint agai nst the enpl oyer, the NLRB s
presunption governed the case and the strikers were held ineligible to

vot e.

It is well established that this Board has excl usi ve
jurisdiction to admnister representation natters under Chapter 5 of the
Act. Smlarly, it is the General (ounsel who, pursuant to section 1149,
L "shal | have final authority, on behalf of the board, wth respect to
the investigation of charges and issuance of conpl ai nts under Chapter 6

and wth respect to the prosecution of such conplaints before the

board. "

9/,All section reference are to the Galiforni a Labor Code unl ess
ot herw se speci fi ed.

15 ARB Nb. 11 1.



The respective duties and spheres of original
jurisdiction of the Board and the General (ounsel under the ALRA are

virtually identical to corresponding provisions in the NNRA Tines Sguare

nerely gives expression to those statutory principles. Accordingly,

Times Square has neaning where, as in that case, the right of certain

Individuals to participate in an election turns on a finding which is
uniquely wthin the province of the General (ounsel and thus can only be

determned in an unfair |abor practice proceedi ng. L4 The Tines Sguare

princi pl e has been followed by this Board, particularly where voter
eligibility under Chapter 5 of the Act depends on fully litigated facts
and decision pursuant to Chapter 6 standards. (See, e.g., Agri-Sun
Nursery (1987) 13 ALRB No. 19, wherein the Board was required to await
the conclusion of an unfair |abor practice case before it coul d determne
whet her two enpl oyees woul d have wor ked

during the eligibility period but for their alleged discrimnatory

di schar ges. )%/

Ti nes Sguare, however, does not require autonatic application,

even where the sane facts and ci rcunstances constitute the basis for an
unfair |abor practice as well as a representation issue. It is well

est abl i shed that conduct

"' The Board does not read Tines Sguare so broadly as to require that it
defer to such an exercise of the General (ounsel's discretion when no
unfair | abor practice charges have been fil ed.

81n so doi ng, however, the Board was not required to determne whet her
Tines Square was appl i cabl e precedent within the nmeaning of section 1148,
as the Enpl oyer here urges we do. The Board nerely construed section
1149 to nandate the sane result, as we do here.

15 ARB Nb. 11 8.



sufficient to warrant the setting aside of an election need not rise to
the level of an unfair |abor practice, and not all unfair |abor practices
necessarily constitute conduct which, by an objective standard, woul d
reasonably tend to interfere wth enpl oyee free choi ce.

In the instant case, as in Times Sguare and Agri-Sun, supra, 13

ALRB Nb. 19, eligibility to vote depends on the issuance of a conplaint,
the prosecution of charges, and a final decision and order of the Board
concer ni ng whet her the Enpl oyer discrimnatorily di scharged enpl oyees in
violation of the Act and/or engaged in violations of the duty to bargain.
But where, as here, the General Gounsel has exercised his section 1149
authority to dismss the charges rather than i ssue a conpl aint and
prosecute the allegations, the Board is precluded fromlitigating those
charges by the Act itself. To do so clearly would usurp the authority of
the General Gounsel in derogation of the statute and, arguably, woul d be
tantanount to the Board initiating an unfair |abor practice proceedi ng.
For the reasons di scussed above, the Board is statutorily

conpel led to reject the Lhion's request for a hearing for the

purpose of litigating the status of enpl oyees who were chal | enged because
they had been laid off and therefore did not work during the qualifying
period for voter eligibility. Accordingly, the findings and

recommendati ons of the Regional Drector wth regard to the 20 chal | enged

ballots in that category shoul d be, and they

Hrrrrrrrrnl
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hereby are, affirned.

Dated: August 10, 1989

BEN DAV DI AN Chai rmanY

GREGRY GONOT

| VONNE RAMC5 R GHARDSON

JIMELLIS

o The signatures of Board Menbers in all Board Deci sions appear

wth the signature of the Chairman first, (if participating), followed
by the signatures of the participating Board Menbers 1n order of their
seniority.
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CASE SUMVARY

Mann Packi ng (., Inc. Case No. 88-RD 3-SAL
(R 15 ALRB No. 11
Backgr ound

The results of a decertification election anong Mann Packi ng Conpany' s
(Enpl oyer) agricultural enpl oyees reveal ed the followng results: the
Lhited FarmVWrkers of Anerica, AFL-A O (UFWor Lhion), the incunbent
representative, 11 votes; No Union, 29 votes; and, 30 chal |l enged ball ots.
As the latter were sufficient in nunber to determne the outcone of the
el ection, the Regional Drector (RD conducted an investigation and

i ssued a Report in which he recoomended that 26 of the chal | enges be
sustained, that two additional challenges be overruled, and that the
renai ni ng two chal | enges be held in abeyence. Thereafter, the UFWfil ed
exceptions tothe ROs determnation as to 20 of the ballots, all of

whi ch were cast by enpl oyees who were chal | enged by Board agents because
they had not worked during the qualifying pre-petition eligibility
period. The Uhion had filed unfair |abor practice charges on behal f of
those sane chal | enged voters, alleging therein that they woul d have
worked but for the enployer's unl awful contracting out of bargai ning unit
work to non-union |abor contractor crews. Followng an investigation of
the unfair labor practice allegation, the RD di smssed the charge. The
Lhi on now asks that the Board consider, in the context of a
representation hearing, the issue alleged in the unfair |abor practice
charge in order to determne the eligibility question.

Boar d Deci si on

The Board affirned the RDs recommendation that the chal l enges to the 20
bal | ot s be sustained, but on the basis of a sonewhat different theory and
therefore was not required to reach the arbitration question. The Board
hel d that where, as here, eligibility to vote turns on a natter which is
uniquel y within the province of the General Gounsel (e.g., whether

enpl oyees have been laid off in violation of the Act) and thus can only
be determned in the context of an unfair |abor practice proceeding, the
Board nust ook to the result of that proceeding in order to resol ve the
representation question. Thus, where such unfair |abor practice charges
have been di smssed, the Board is powerl ess to resol ve the sane i ssue in
a representation proceeding. In soruling, the Board | ooked to the
express statutory authority which sets forth the respective duties and
spheres of original jurisdi ction of the General Gounsel in unfair |abor
practice matters and the Board in representation nmatters. n that basis,
the Board concluded that were it to grant the Lhion's request to litigate
inthe representation context the sane al |l egati ons whi ch served as the
basis for the dismssed charges, the Board woul d i nvade the statutory
authority of the General Gounsel .
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