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DEA SI ON AND CRDER
On Decenber 2, 1983, Admnistrative Law Judge (ALJ) Arie

Schoor| issued the attached Decision and recomended Order in this

matter. Thereafter, Gourmet Harvesting and Packing, Inc. and Gournet
Farms ( Respondents), GCeneral Counsel and the United Farm Wrkers of
America, AFL-CIO (UFWor Union) each timely filed exceptions to the
ALJ's Decision with briefs in support of their exceptions and
Respondents and General Counsel filed response briefs.

The Agricultural Labor Relations Board (ALRB or Board) has
consi dered the record and the ALJ's Decision in light of the
exceptions and briefs of the parties and has decided to affirmthe
ALJ"s rulings, findings and conclusions, only to the extent
consi stent herewith, and to issue the attached O der.

As wi |l be discussed below, we affirmthe ALJ's finding that
Gournet Farms is a successor enployer to Gourmet Harvesting and
Packing, Inc. W also find the successor |iable for the predecessor

enpl oyer's failure to bargain over the effects of the



letter's closure as well as for its own failure to provide the Union
with relevant information upon request. W do not, however, find a
failure by the successor to satisfy the overall duty to bargain in
good faith as that termis defined in Labor Code section 1155. 2. %
Nor do we find any evidence to support the numerous allegations of
discrimnation against the crew of Abelardo Varela.
Background

The pertinent facts are undisputed. Gourmet Farns
(hereafter referred to as Farns) was founded in 1973 as a grow ng
conpany to produce various agricultural conmodities including
asparagus, lettuce, onions, garlic, alfalfa and nel ons on owned and
| eased land in the Inperial Valley. Gourmet Packing Conpany
(hereafter Packing) was organized one year |ater, essentially by the
sane persons responsible for the creation of Farms. Packing's purpose
was to provide general farmng services (i .e., weeding and
thinning) as well as the harvesting, packing, marketing and shi pping
of agricultural commdities produced by independent growers. Such
services were provided for an unspecified nunber of growers,
including Farms. Packing did not grow crops and therefore did not
engage in any direct farmng activities on its own behalf.

Farms has never been the subject of representation

proceedi ngs before this Board. However, the UFWwas certified as

Y Al section references are to the Galifornia Labor CGode unl ess
ot herw se i ndi cat ed.
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the exclusive bargaining representative of all agricultural enployees
of Packing on March 29, 1979. (Gourmet Harvesting & Packing (1978)
4 ALRB No. 14.) Thereafter, Packing entered into a one-year

col l ective bargaining agreement with the UFW effective January 1

1978 to January 1, 1979. In Cctober 1978, Packing contacted the UFW
to request that the parties comence negotiations toward a new

bargai ning agreenent. In conjunction with other Inperial Valley

veget abl e growers, Packing began negotiations with the Union one

month | ater.

On January 19, 1979, the UFWcal led a strike against those
growers. As a direct result of the strike, Packing suffered
financial reverses which ultimately led to its coIIapse.y In July
1979, Production Credit Association revoked Packing's line of credit
and refused to roll over its existing loan. Packing notified all its
grower clients that they woul d have to make ot her arrangements to
substitute for the services previously provided by Packing. Farms
el ected to assume responsibility for its own harvesting services
formerly contracted out to Packing. Thereupon, Farms utilized
equi prent formerly used by Packing and hired former Packing

supervi sors and enpl oyees.

Z/'_I'he ALJ found that the strike had a "devastating effect” on
Packing, attributing to the strike Packing's inability to recruit
workers during January and February 1979, the height of the
%mmmhmmtwﬂmmWMhmm%damuJ%tmw&d
two-and-a-half mllion dollars. Athough all Inperial Valley
veget abl e growers who were nenbers of the enpl oyer's bargai ni ng
group were targets of the sane strike, Packing contends that nost of
them unlike Packing, were prinarily lettuce growers and thus were
not subjected to a najor dollar |oss because, although they narketed
a less-than-nornal output, they received a higher per-unit return
than they woul d have in a nornal production year.

14 ARB No. 9 3.



Al t hough Packing notified all of its customers in August,
1979 of its inability to continue operations, Packing admttedly
failed to notify the Union. The Union |learned of the Conpany's
closure some 20 nonths after the fact, and then only by chance.
Packing's attorney-negotiator continued to represent Packing at a
series of contract renewal bargaining sessions wth the UFWfor nore
than a year follow ng closure and proposed interi mwage increases for
harvest enployees. Both he and the Union |earned of Packing's
demi se at the same time, on April 27, 1981, when Harol d Rochester,
fornmerly in charge of Packing's day-to-day operations, testified in
an ALRB hearing relative to a different case involving Gournet
Harvesting and Packing Conpany, Inc. that the Conpany was "dor mant."

Thereafter, the Union rejected Respondents' offer to
bargain only as to the effects of Packing's closure. It was the
Uni on's asserted position that Farms was a successor enployer and,
as such, was obligated to assune Packing' s obligation to negotiate
an on-goi ng conprehensive col |l ective bargaining agreenent covering
all ternms and conditions of enploynment. Janes Eni s, one of the
founders of both Farns and Packing, general manager of Farns, and a
director and mgjority sharehol der of both entities at the times
pertinent herein, testified it was his intent that, should the
parties reach agreenent, Farms woul d honor the contract just as it
had al ready adopted the collective bargai ning agreenent consunmmat ed
bet ween Packing and the Fresh Fruit & Vegetable Wrkers Union wth

respect to the enpl oyees in the packing sheds which Farns retained.

14 ALRB No. 9



Successor sh

Respondent excepts to the ALJ's conclusion that Farns is a
successor enployer to Packing and is thus obligated to bargain with
the exclusive representative of its predecessor's enployees. The
exception |acks merit.

As the Agricultural Labor Relations Act (ALRA) is silent on
the issue of successorship, we | ook to applicable precedents of the
National Labor Relations Board (NLRB) and the courts to help us
establish guidelines by which successorship can be determned in the
agricultural labor context. (Section 1148.) W recognize, however
that not all federal precedents are necessarily applicable because
of the obvious differences between California agriculture and the

i ndustri al sector.§/

One major difference involves transfers of
property interests, which occur nuch nore often in agriculture than
in the businesses or industrial settings governed by the National
Labor Relations Act (NLRA). Agricultural land is often nortgaged,
divided, |eased and | eased back, or otherw se conveyed for a variety
of business, tax, or famly reasons; noreover, such land is
frequently placed under managenent or harvesting contracts. The
seasonal ity of agricultural enployment and frequent enpl oyee
turnover conpound the problem For these reasons, we nust enphasize
that while the basic factors set out in this opinion for use in
determ ning successorship are generally controlling, each case nust

be decided on its own

& See, Herman & Zenor, Agricultural Labor and California Land

Transactions (January/ February 1978) California State Bar Journal at
pages 48-57.
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facts. Accordingly, we limt the holding of this decision to the
facts herein.

In 1972, the U. S. Suprene Court held that where an
enpl oyer assunes the operations of a prior enployer and "[t akes]
over a bargaining unit that was largely intact, the new, or
successor, entity must bargain with the collective bargaining
representative of the predecessor's enpl oyees. ! (Burns International
Security Services, Inc. (1972) 406 U.S. 272 [80 LRRM2225]. In

nunmerous cases since Burns, supra, the NLRB has identified several

factors which constitute the legal test for successorship. In
Contee Sand & Gravel Conpany, Inc. (1985) 274 NLRB 574 [ 118 LRRM

1479], the national board endorsed the following criteria set forth

by an Adm nistrative Law Judge for "determ ning whether an enpl oyer
IS a successor of another enployer":

(1) whether there has been a substantial continuity of the
same business operations; ( 2) whether the new enpl oyer uses
the sane facilities; ( 3) whether the new enpl oyer has the
same or substantially the same work force; _([_4) whet her the
sane jobs exist under the same working conditions; (5)

whet her the al |l eged successor enpl oys the same supervisors;

( 6) whether the same machinery, equi pment and processes are
used; and (73 whet her the same product or services are
offered. J-P Mg., 194 NRB 965, 968 (1972); Mam
Industrial Trucks, I'nc., 221 NLRB 1223, 1224 (1975). The
Board does not require that all of these factors be present
to find successorship, but only enough to warrant a finding
that no basic change has occuried in the em;l oyi n% I ndustry.
Lincoln Private Police, I nc., 189 NLRB 717, 720°(1971). Nor
does the Board require that the entire business of the
predecessor be taken over by the successor, it being
sufficient if a part of the old operation survives In the
successor, Mam Industrial Trucks, supra; Sol onon Jonski
2/85’1/"’3 Avenue Meat Center, 184 NLRB 826 (11970). (274 NLRB at

14 ALRB No. 9 6.



Thus, "it is not necessary that the new enmpl oying industry be a
carbon copy of the predecessor,” IM5 Manufacturing Co., Inc.
(1986) 278 NLRB No. 79, si. op. at p. 6 [122 LRRM1056], as the

ultimate test is whether the operations are simlar even if the

busi nesses were different. (NLRB v. Jeffries Lithography Co. (9th
Cir. 1985) 752 F.2d 459 [118 LRRM26813.) Athough all

ci rcunst ances nust be considered in order to determ ne whether the

enpl oyi ng industry remains substantially unchanged notw thstanding a
change in the ownership of the operation, in Fall River Dyeing &
Finishing v. NNRB (1987) __ U.S. __, 107 S. Ct. 2225 [125 LRRV
2441], the U. S. Supreme Court, citing fromits earlier decisionin
Gol den State Bottlers Co. v. NLRB (1973) 414 U. S. 168 [ 84 LRRV

2839], remnds that when exam ning successorship factors in |ight of

the totality of the circunstances, "the Board keeps in mnd the
question whether 'those enpl oyees who have been retained wll
under standably view their job situations as essentially
unaltered.”” Wile no single factor is controlling, the NLRB and
the courts traditionally single out one characteristic as an
essential determnant of successorship - the concept of workforce
majority. As explained in Airport Bus Service, Inc. (1984) 273 NLRB
561, 562 [118 LRRV1343]:
Al though all the circunmstances are considered, the key factor
in making a successorship determnation is whether a mgjority
of the new enpl oyer's bargaining unit enployees were menbers

of the predecessor's unit workforce at or near the tinme it
ceased operations.

A company which acquires a unionized work force will be
obligated to bargain with the predecessor's union if it retains

enpl oyees of the predecessor in nunbers sufficient to conprise a

14 ALRB No. 9



majority of its own work force. (Burns International Security
Services, Inc. (1972) 406 U. S. 272 [80 LRRM2225].) In lhited
Mai nt enance & Manufacturing Co. (1974) 214 NLRB 529 [87 LRRM
1469], the NLRB held as foll ows:

[ Ul nder circunstances where operations under the new

enmpl oyer have not been changed in any substantial way, the
standard for determning the new enployer's obligations to
bargain with the union representing the enpl oyees of the
predecessor is not ... the percentage of the predecessor's
total conplenent that the new enpl oyer retains, but the

per cent alge of the new enployer's work force which had _
previously worked for the predecessor in the bargaining unit.

Work force majority became the pivotal factor in NLRB v. Jeffries
Lithograph Co. (9th Cir. 1985) 752 F.2d 459, 463 [118 LRRM2681],

wherein the court sinply defined a successor enployer as "a firm
whi ch, having hired nost of its enployees fromits predecessor
empl oyer's work force, conducts essentially the same business that

the predecessor di d. " |Indeed, the Supreme Court in Burns, supra,

affirmed the NLRB's finding in that case that the enpl oyer, having
hired a majority of the predecessor's enployees "was therefore
[under] a duty to bargain, which arose when it selected as its work
force the enpl oyees of the previous enployer to performthe sane
tasks at the same place they had worked in the past." (Burns, supra,
at 278.)

The reason for the enphasis on workforce ngjority as a

requisite factor in successorship determnations was made clear in

United Food & Conmercial Wrkers International Union v. NLRB (Spencer

Foods) (D. C. Cir. 1985) 768 F.2d 1463, 1470 [1109 LRRM 3473]

wherein the court stated that "[t] he essential

14 ALRB No. 9



inquiry is whether operations, as they inpinge on union nenbers,

remain essentially the sane after the transfer of ownership."”
(Enphasis in original.) The court stated:

The focus of the analysis, in other words, is not on the
continuity of the business structure in general, but rather
on the particular operations of the business as they affect
the nenbers of the relevant bargaining unit. As recently
noted by the Ninth Grcuit Court of Appeals, "the touchstone
remai ns whet her there was an 'essential change in the

busi ness that woul d have affected enpl oyee attitudes toward
representation.'" (Enphasis in original.) (Gtations
omtted.)

As explained in a sonewhat different manner in NLRB v. Security-
Qolunbian, (3d Cir. 1976) 541 F.2d 135, 13993 LRRM2049], the

factors to be considered in successorship cases

. . . should be seen fromthe perspective of the enployee.

(Citations.) This 'enployee viewpoint' derives fromthe

COHCCFt that the only reason to limt a successor enployer's

ability to reorganize his labor relations is to offer the

enpl oyees sone protection froma sudden change in the

enpl oynent relationship. (Citations.) Thus, the inquiry

nust ascertain whet her the chan?es in the nature of the

enpl oyment relationship are sufficiently substantial to

vitiate the_enplo&ee's original choice of a bargaining

representative. ( tatlons%

| medi ately foll ow ng Packing's closure, Farms hired

Harol d Rochester to handle its own harvest and packing requirenments
in precisely the sane manner as he had performed those duties for
Packing. Rochester inmediately advised forner Packing field
supervi sor Al fredo Medrano and foreman Jesus Avila that Packing had
ceased operations. Rochester then hired Medrano and Avila to
assenbl e and supervi se enpl oyees in the sane manner and job
classifications at Farns in order for themto performthe same type

of work they had perfornmed when in Packing's enploy.

14 AARB No. 9 9.



Farns retained the sane seniority policies (including honoring the
seniority standing each enpl oyee had accrued at Packing), rates of
pay, fringe benefits and other terns and conditions of enpl oynent.

Farns | eased seven of the thirteen buses whi ch Packi ng
owed, as well as two flatbed trucks and harvest equi pnent owned by
Packi ng, and activated other, but unspecified, harvesting equi pnent
whi ch Farns al ready owned but whi ch had never been used by Packi ng.
Prior to closure, Packing had required the use of four packing sheds,
all of which were | eased, including one owed by Farns. Fol | ow ng
Packing' s closure, Farns reclained its own shed and, in addition,
took over the | ease on one additional shed fornerly used by Packi ng.
Farns continued to run the packing operation in the sane manner as
had Packing. Packing' s office space had been | eased fromFarns and
Farns continued to operate out of the sane facility.

The ALJ found that Farns had al ways naintai ned a rel atively
constant year-round work force of approxi nately 50 enpl oyees,
prinarily irrigators and tractor drivers. The parties stipulated as
follows: that asparagus was Farns' nost highly | abor-intensive crop;
that, since 1977, Farns had been Packing's only grower-cust oner
farmng asparagus; and, that approxi nately the sane nunber of
har vesti ng and packi ng enpl oyees were required to harvest and pack
Farm's produce in the year follow ng Packing s closure as had been

suppl i ed by Packing in prior years.y Thus,

Y v focus only on the harvest enployees, as those enpl oyees who

wor ked solely in the packi ng sheds are not agrl cul tural enpl oyees
within the neaning of Labor Code section 1140.4( b) and in fact had
been enployed in a unit certified by the NLRB and represented by the
Fresh Fruit & Vegetable Wrkers Union, both before and after
Packing's cl osure.

14 ALRB No. 9 10.



duri ng the asparagus season al one, Farns required a daily average
Wien of approximtely 190 fornmer Packing harvest enployees.§/ When

that nunber is added to Farns' year-round conplenent of 50 enpl oyees,
it is clear that a mpjority of its new work force was drawn fromthe
certified unit.

Turning now to the specific factors as set out in Contee
Sand & Gavel Co., Inc. (1985) 274 NNRB 574 [118 LRRM1479], we

find as follows: Farns, as did Packing before it, harvested the
sane crops, at many of the sane |ocations, utilizing the sane
supervi sors and management team work force, equipnment and processes
with no variance in the final product. There was no perceptible
difference in job duties, rates of pay or other terms and conditions
of enployment. Although Packing had previously handl ed packing and
shipping duties for Farms, Farms |ater assumed direct responsibility
for those phases of the operation, ostensibly for eventual sale and
delivery of the produce to the same market sources and custoners.
Moreover, almst two-thirds of Farm s new work force was conprised
of former Packing enployees. In short, virtually all that remained of
Packing, after it ceased harvesting operations for all growers except
Farms, was totally subsumed within Farns' operations in essentially

the same formin which it existed under Packing.

S S nce that figure alone suffices for purposes of determ ning
continuity of the work force, it is not necessary that we ascertain
how nany addi ti onal Packi ng enpl oyees were retai ned by Farns for
ot her seasonal operations.

11.
14 ALRB No. 9



NLRB v. Cabl evision Systens Devel opnent Company (2nd Cir.
1982) 671 F.2d 737 [ 109 LJIRRM3102] is particularly instructive

because of its factual simlarities to the instant case. Cabl evision

devel oped, maintained and operated cable television services. The
Conpany entered into an agreement with Broadway Maintenance
Corporation, an independent contractor, to install and maintain cable
installations for Cablevisions, customers. Cablevision ultimtely
decided to take back installation and nai ntenance which it had
contracted out to Broadway, formed a subsidiary (Atlantic),

cancel led its contract with Broadway, and hired a majority of
Broadway's former enpl oyees to performfor Atlantic the same type of
work as they had performed when in Broadway's enploy. Cablevision
argued that it could not be deemed a successor to Broadway Since,
overal |, the two Conpanies were engaged in different types of

busi nesses. The court mininized Cabl evi sion's enphasis on business
purpose, observing that the "essential inquiry is whether operations

as they inpinge on union nenbers remain essentially the sane after

the transfer to the new enployer." (Enphasis added.) As the court

st at ed:
It is difficult to imagine a clearer case for the
application of the successorship doctrine than the
preant one, where the change of enployer represents
mer e

y a recapture of an operation preV|ousIK per f or med
bY an i ndependent contractor. The great bulk of
Atlantic's enployees was carried over from Broadway, and
the forner Broadway enployees continued to perform
basically the sane work as before.

VW find that Cablevision, supra, is dispositive of the successor-

ship issue here.

14 ARB No. 9 12.



Respondent, in its exceptions to the ALJ's finding of
successorship, contends, inter alia, 5 that the Board is pr ecl uded
fromaffirmng such a finding in this case because an ALJ in a prior
case invol ving Respondents refused to find that Farns was either the
successor to or the alter ego of Packing. Respondents' reliance on
Gournet Harvesting & Packing and Gurnet Farns (1982) 8 ALRB Nb. 67

Is msplaced. That case involved various unfair |abor practices,
sone of which were charged only agai nst Packing and ot hers agai nst
Farns. The cases were consolidated for purposes of hearing. During
the course of the hearing, General Gounsel sought and was granted

| eave to anmend the conplaint to allege that Farns had been acting as
an agent or alter ego or successor to Packing since March 1979. The
ALJ permtted the anendnent on the basis of "newy di scovered

evi dence" that Packi ng becane "dormant” and that Farns subsequent|y
hired its

of Respondent proposes that since Farms' own enployees had never
voted for unionization, it would be error for the Board to now bring
themw thin the certified unit under the guise of successorship.
Respondent's concerns are subsumed in the test for determ ning work
force mpjority, a matter anply discussed above. Under our Act, unlike
the NLRA, there can be no question as to the approgn at eness of the
unit conprised of the new enployer's work force. Section 1156. 2
provides that the bargaining unit shall be all the agricultural
enpl oyees of an enpl oyer. hose enpl oyees who conprised Farnms' work
force Frl or to Pac |ng' s closure, as well as all harvest enpl oyees
formerly enpl oyed by Packing and subsequently retained by Farns,
clearly are agricultural enployees as that termis used in section
1140.4( b) . (Farners Reservoir & Irrigation Co. v. MConb (1949)
337 U.S. 775.) Furthernore, even had Farms' entire work force
participated in the election held anong the unit of Packing's field
wor kers, and had they voted to not be reﬂresented by a union, their
votes woul d not have been sufficient to have affected the results of
the election. The result of that election was 435 votes for the UFW
12 votes for No Union, and 5 Unresolved Chal l enged Ballots. (CGourmnet
Harvesting & Packing (1978) 4 AARBNo. 14.)

14 ALRB No. 9
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own harvesting force. He also observed that Packing had denmonstrat ed
that it had been forced to cease functioning as a result of the UFW
sanctioned strike against various Inperial Valley vegetable growers in
the winter and spring of 1979. But the ALJ ultimately dism ssed the
amendnent on the grounds that resolution of the question raised in
t he amendnent was not essential to the case and the Board affirned
wi t hout conment.

In light of the foregoing, we conclude that there was a
substantial continuity in the same business operations. Farm s
empl oyees performed essentially the same work, in the same fields,
with the same equipnent as before, under supervisors who were known
to them Any differences in the business purposes of Gourmet Packing
and Harvesting as conpared to Gournet Farms woul d not be discernible
to those forner Packing enpl oyees who had in the past been dispatched
to work at Farms and continued to do so but as Farm s own enpl oyees.
Those differences in operations, for purposes of assigning
successorship, are neither substantial nor naterial. (See, e.g.,
Mondovi Food Corp. (1978) 235 NLRB 1080 [ 98 LRRM1102].) Thus,

"there was no essential change in the business that would have affected
enpl oyee attitudes towards representation.” (PremumFoods v. NLRB
(9th Cir. 1983) 709 F.2d 623, 627 [117 LRRM32611.

Wth regard to the dissenting opinion of Menber Ranps-
Ri chardson, a careful review of our decision herein would reveal to
our dissenting colleague that we indeed enployed the traditiona
totality of circumstances test which she inplies we failed to

acknow edge. It seens incongruous that on the one hand,

14 ALRB No. 9 14.



she woul d caution that the totality of circunstances means that no
one factor is controlling and then, on the other, fail to follow her
own interpretation of prevailing principles by relying alnmost solely
on one factor. In point of fact, the dissenting opinion is based on
an analysis of a single consideration (i .e., the predecessor

provi ded harvesting services to independent growers whereas the
successor is a grow ng conpany performng its own harvest
requirements). Thus, the initial fallacy of the dissenting opinion
is premised on its failure to apply the totality of circunstances
standard and to recognize -- as do the NLRB, the courts, and the
majority -- that where, as here, changes in scope or focus of the
new enpl oyer's business do not affect the enployment relationship or
the working conditions of the enployees, a finding of successorship
I's appropriate. (Hudson River Aggregates, Inc. (2nd Cir. 1981) 639
F.2d 865 [106 LRRM2313]; Band-Age, Inc. (1st Cir. 1976) 534 F. 2d
1[92 LRRM2001] cert. den. (1976) 429 U.S. 91[93 LRM2001].)

Furthermore, for the dissent to perceive in Fall River Dyeing &
Finishing v. NLRB (1987) supra, _ U.S. __ , 107 S. Ct. 2225 [125

LRRM 2441] (Fall River) a newor different standard for exam ning the
factors which underlie the successorship doctrine is msleading

i nasmuch as Fall River is no more and no |ess than a reaffirmation of
a long line of NLRB and court decisions which construe and follow the
U. S. Suprene Court's decision in NLRB v. Burns International Security
Services (1972) 406 U. S. 272 [80 LRRM2225]. The significance of

Fall River is not found in the factors which determ ne whether there

Is a continuity of the

14 ALRB No. 9
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enpl oying industry, as that area of the lawis not in doubt and

certainly has not been altered by Fall River. i Rat her, Fall River

| ooks to the time at which continuity of the work force is to be
measured vis a vis the union's request to bargain. But the Board
here need not reach that question since nmore than two conplete
seasons of full enployee conplement, coupled w th ongoing

negotiati ons, had passed between the tine Packing ceased operations
and when Respondent acknow edged that fact.

Because we have resol ved the enployer identity question on
the basis of successorship, we need not exam ne General Counsel's
alternative theories of enployer liability, namely that Farns is an
alter ego of Packing or that the two entities constitute a single
integrated enterprise.

Duty to Bargain as to the Effects of Packing' s O osure

It is well settled that an enpl oyer need not bargain wth
respect to its decision to go conpletely out of business, even if
that decision is notivated by union aninmus. (Darlington Manufacturing
Co., et al. (1965) 380 U.S. 263 [58 LRRM2657] (Darlington).)

Such action, however, does inpose upon the enployer a duty to tinmely

notify and bargain with the incumbent union as to the effects of its

cl osure on enployees affected thereby. (Darlington, supra.)

" o this point, the mﬂ ority's opinion can best be understood by a
careful reading of the underlying NLRB decision in Fall River which
the Court of Appeals and the Suprenme Court affirmed insofar as it
found successorship pursuant to an exam nation of the various factors
whi ch have defined the test for successorship since 1972.

14 ALRB No. 9 16.



In the instant case, it appears that a cessation in
Packi ng' s operations becane a certainty in August 1979, when the
Conpany began advi sing grower-custoners that it coul d no | onger
provi de themw th harvest and narket services. h May 14, 1981,
fol l ow ng Rochester's disclosure of April 27, 1981, Respondents
finally conceded that Packing was no | onger operative and, for the
first tine, acknow edged that it had a duty to bargain as to the
effects of Packing s closure. The Uni on, however, refused to engage
in effects bargaining on the theory that there had been no cl osure.
It was the Union's declared position that Farns had succeeded to the
whol e of Packing' s operations as well as to Packing s statutory
obligation to negotiate nothing | ess than a conprehensi ve ongoi ng
bar gai ni ng agr eenent .

Wiile the record indicates that there were no Packi ng
enpl oyees working in Farns' fields in August 1979, when cl osure
becane a fait acconpli, nor woul d there have been before Cctober 1 of
that year, it is not clear whether there were any other Packing
enpl oyees who normal |y woul d have been assi gned to grower-cust oners
other than Farns prior to the start of the next seasonal operation.

V¢ do know, however, that in 1978, for exanpl e, Packing

enpl oyed approxi matel y 15, 000 different agricul tural enpl oyees (an
average of 600 enpl oyees per day) in the asparagus harvests as well as
appr oxi matel y 550 enpl oyees in the various onion, garlic and nel on
operations, exclusive of the estimated 300 packi ng shed wor kers who
are not agricultural enpl oyees. The fact that Packing nobilized

thirteen buses to transport harvest crews whereas seven

17.
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were adequate to neet Farm s requirenents woul d appear to indicate
that Farns did not absorb the whol e of Packi ng' s enpl oyee

conpl enent. Therefore, our Oder herein contenplates a duty to
engage in effects bargaining wth regard to enpl oyees, if any, who

vere subsequently hired directly by Farns.?

In simlar circunstances, the NLRB has fashi oned a
limted backpay award for the express purpose of renedying an
Enpl oyer’'s failure to permt enployees "an opportunity to bargain
through their contractual representative at a time prior to the
shut down when such bargai ning woul d have been neani ngful in easing
t he hardship on enpl oyees whose jobs were being term nated. "
(Transmarine Navigational Corporation (1968) 170 NLRB 389 [ 67 LRRM

1419].) The Transmarine approach to backpay awards has been utilized
by this Board on several occasions. (See, e. g., John V. Borchard,
et al. (1982) 8 ALRBNo. 52; Kaplan's Fruit & Produce Co. (1985)
11 ARBNo. 7.) But, inHoltville Farns (1984) 10 ALRB No. 49

(Holtville), we declined to award a Transnari ne backpay remedy

because the decision to close in that case occurred during a tine

when few, if any, enployees were working. As we explained:

¥The ALJ concluded that it was i mmaterial whether Packing failed

to disclose to the Lhion the fact that it was no | onger in business
because "there were hardly any effects to negotiate about." He
reasoned that enpl oyees who subsequently were hired directly by Farns
worked at the sane wage rate as they had for Packing, wth the sane
terns and conditions of enpl oynent. However, in so hol ding, the ALJ
woul d appear to have intruded upon the coll ective bargai ni ng process
where such questions nay best be resol ved by the parties thensel ves
t hrough negoti ati ons.

18
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The del ay did not deprive the Uhion of any significant
bargai ning strength, as mght have occurred if the initial
decision to close had been nade during a period of peak

enploynent. . . . Al but 20 or 25 year-round workers were
generally laid off . . . during the slow spring and sunmer
nonths. . . . Thus, the Lhion was not deprived of any

significant bargai ning strength bKAit he del ay of negotiations
for a short period of tine after My 1, 1981, the
approxi nate date of the decision to close.
Accordingly, the Board i nposed a cease and desist order and directed
the Gonpany to bargai n over the effects of the cl osure.

As in Holtville, supra, Packing had no enpl oyees working at

the tine it decided to cease operations. Thus, we find
Holtvill e dispositive of the issue and, accordingly, we adopt the

renedial provisions set forth in that case. ¥

Failure or Refusal to Provide I nfornation

Respondent s except to the ALJ's finding that they
unlawful Iy refused to provide information to the UFWin violation of
section 1153(e) and (a) . The exception |acks merit.

On October 30, 1980, nore than one year after Packing had
ceased operations and six nonths before the UFWwas to | earn of that
event, the Union nade an oral request for bargaining-related

information to a member of the law firmwhich represented both

¥Successor enployers are liable for their predecessors unfair
| abor practices of which they have know edge. (See, e. g., lden
State Bottling Co. (1964) 147 NRB 410 [ 56 LRRM1220], nodified
(9th Gr. 1965) 33 F.2d 667 [ 60 LRRM2553].) Jams Enis, a
maj ority sharehol der and director of both Packing and Farns at the
time of closure, testified that he perceived no need to notify the
UFW of the changes in Packi ng' s operations. Accordingly, as Farns
clearly had know edge of Packing's failure in this regard, our O der
herein will direct Farns to engage in effects bargaini ng.
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Packing and Farns. The request was renewed in witing a few days

| ater. Specifically, the Union sought information with respect to
projected crop programs, |ocation of operations, nunber of workers,
wor ker job classifications and rates of pay, and workers names,
soci al security nunbers and hone addresses. \When asked for
justification for needing the name and address data, the Union
explained that it intended to contact enpl oyees at their hones. No
such information was relayed to the Uni on.

Not wi t hst andi ng Respondents' position on the question of
successorship, and its related belief that it was not under a duty
either to bargain with the Union or to provide information, Farms
conceded that it took the request for enployee identity under
advi senment and eventual |y deci ded that such information could be used
by the Union to disrupt operations. Respondents apparently feared a
resunption of the strike activity which had paral yzed Packing 19
mont hs before and sought to justify its refusal to release persona
enpl oyee data, as well as the location of work sites, on the basis of
Vbst er Qutdoor Advertising (1968) 170 NLRB 1395 [ 67 LRRM1589].

In that case, the union sought payroll information which presumably
woul d have reveal ed whether the enpl oyer was paying hi gher wages to
strike replacenent workers. The conpany agreed to a |inited

di sclosure but only after assurances by the union that the
information was necessary for legitimte union purposes and that it
woul d not be used to harass replacenent enployees. The NLRB found no
violation of the duty to bargain because ( 1) replacenents had in
fact been harassed by striking workers, (2) the enployer did not

categorically refuse
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to disclose the information, ( 3) the enployer was reasonable in
seeki ng assurances that the requested information was necessary and
woul d not be msused, and ( 4) the union did not offer guarantees or
renew the request after the enployer expressed its concerns.

In the present case, the ALJ found no basis for the alleged
fear that the Union would use the enpl oyee information to harm and
intimdate current enployees with the intent of disrupting
Respondent' s operations since the violence associated with the 1979
strike was so remote in tine. He also found that Farns and/ or
Packi ng had waited an inordinate length of time to finally explain
to the Union the reason for its reluctance to turn over enpl oyees
nanes, addresses and work site locations. He concluded that the
refusal was asserted in bad faith. W agree with the ALJ that
Packing's refusal to timely respond to the Union's request for
information, and the grounds upon which it ultimtely based that
refusal, constituted a violation of section 1153(e) and (a) . In
our order herein, we wll direct Respondent to cease and desist from
failing or refusing to conmply with the Union's request for relevant
i nfornation.

Duty to Bargain

On the question of Farns' overall duty to bargain wth
the UFW we begin, as did the ALJ, with the Board's Decision in
Admral Packing Co., et al. (1981) 7 ALRB No. 43 (Admral). In

that case, the Board found that Respondents evidenced a |ack of

good faith by wunjustifiably declaring inpasse on February 28,

1979, and ordered Respondents to nake enpl oyees whol e for all
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econom c losses resulting fromthe failure to bargain. The period of
said obligation was to extend fromFebruary 28, 1979 until such time
as Respondents commenced good faith bargaining with the UFW which
resulted in either a contract or a bona fide inpasse. |In the instant
case, in reliance on Admral, the ALJ prefaced his analysis of the
parties' subsequent bargaining history by ruling that Respondents had
t he burden of denobnstrating that their post-Admral conduct
represented a "substantial break with [their] past unlawful
conduct..." and concluded that Respondents merely engaged in a
“continuation of the same surface bargaining and del aying tactics as

previously found in Admral." Accordingly, he recommended that

Respondents be ordered to make their enpl oyees whol e from Decenber 7,
1979 (end of the Admral litigation period) through May 1983 (end
of the period litigated in the present case), and thereafter until
Respondents commence negotiating in good faith.

On April 2, 1984, four nonths after the ALJ issued his
Decision in this matter, the California Court of Appeal for the

Fourth Appellate District reversed the Board's Decision in Admral,

thereby invalidating the Board's prior finding of bad faith
bargai ning. (Carl Joseph Maggio, Inc. v. ALRB (1984) 154
Cal . App. 3d 40.)

W proceed on the prem se that Respondents' declaration of
| npasse on February 28, 1979, was genuine and asserted in good

faith. (Carl Joseph Maggio, | nc., supra.) Thereafter, it was not

the Union, as the ALJ found, but Respondents who first attenpted to

resunme negotiations. On June 5, 1979, Packing advised the

22.
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Union that it was withdrawi ng fromthe Enmpl oyer's bargaini ng group,
that its position had not changed since its |ast pre-inpasse offer,
but that it was willing to meet for the purpose of negotiating a
contract. The parties did meet, in August 1979, but no progress was
made- -the Union presented no new proposals and Packing held to its
prior position. In September 1979, Respondents submtted to the UFW
a witten proposal for an interimwage rate. That offer, if in
excess of Respondents' |ast bargaining table offer, would indicate a
wi | I'ingness by Respondents to nmove fromtheir pre-inpasse position and
woul d serve to break the deadl ock. (Central Mtallic Casket Co.
(1950) 91 NLRB 572 [ 26 LRRM1520] .) However, the Union failed to

respond to the offer and the proposed wage increase was not

i npl ement ed. 1

There apparently was no further neaningful contact
bet ween Respondents and the Union until October 1980, when, at the
request of the Union, Respondents' negotiator agreed to resume
bargaining with the UFWon behal f of several clients, including
Packing. Although joint neetings were hel d, each enployer negoti at ed
i ndependently of the others. An uneventful neeting was held on
Decenmber 15, 1980. Thereafter, according to a

YThe ALJ expressly rejected General Counsel's contention that the
wage increase was proposed by Respondents only for the purpose of
further "conceal i ng" Packing s closure and to avoid its obligation to
bargain. The ALJ found that Respondents requested Union approval of
a wage increase in order that it mght "nmaintain its conpetitiveness
wth other Inperial Valley growers and harvesters so it woul d attract
sufficient enpl oyees to harvest its crops.”
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stipul ation between the parties, they engaged in 11 neetings
between March 3, 1981, and August 3, 1982.

During the August 3, 1982 neeting, the URV negoti at or
observed that since the Union's last proposal carried an expiration
date of August 31, 1982, he would prepare and submt to Respondents
a revised and updat ed version of the previous three-year proposal.
He also testified that the parties understood that the next nove
woul d be that of the Union's. The Lhion submtted the new proposal
on Novenber 18, 1982. The parties next net on February 4, 1983,
but prinmarily for the purpose of di scussing negotiati ons concer ni ng
ot her enpl oyers. Uoon close of the neeting, the Uni on's negoti ator
testified that he asked, "Wat are we doing on Gournet? Were are we
standing? Are you a successor? Are we negoti ating?" He testified
that in response, Respondents promsed to get back to himin two
weeks, which they di d. However, his testinony as to the contents of
that response was stricken on the grounds that Respondents and
General ' Gounsel had agreed that there was an under st andi ng bet ween
the parties relative to certain off-the-record di scussi ons regardi ng
settl ement which could not be discussed at the hearing. Thereis
also anindicationin the record that at |east one of the off-the-
record neetings was held on April 8, or 9, 1983. There is no
evi dence of any further contact between the parties.

O the basis of the bargaining history set forth above, the
ALJ found no evidence of surface bargai ning i ndependent of Admral .
Rather, he found that the entirety of the parties' bargaining

relationship nerely served to denonstrate Respondents'
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adherence to its pre-inpasse posture. Since the Court of Appeals
subsequently deemed that conduct to constitute lawful hard bargaining
rather than surface or bad faith bargaining, it would follow that
Respondents' carried their burden of proving, in accordance with the
ALJ's allocation of that burden, that they had not altered their pre-
Admiral (i .e., lawul bargaining) posture. Thus, based on the
totality of circunstances, we find no failure by Respondents of

their overall duty to bargain in good faith.

Al | egations Concerning the Abelardo Varela Crew

|. Aleged Discrimnation Against Varela Crew

A.  Alleged Discharge of Crew

The ALJ found that Respondents failed or refused to recall
the crew of foreman Abelardo Varsla to the 1982 weed/thin and 1983
asparagus seasons in retaliation for the crew s participation in the
1979 strike and Varela's testinony in a 1981 ALRB hearing and thereby
violated section 1153(c), (d) and (a) of

YThe ALJ found no evidence of surface bargaini ng i ndependent of
Admral. In his analysis of the totality of bargaining, he
identified four distinct time periods. The first period, February
1979 to Decenber 7, 1979, coincides wth the bargai ni ng conduct

whi ch the Board had previously determned in Admral was

characteri zed by Respondents' del aying tactics and surface
bargaining. In the next period, fromDecenber 7, 1979 until Cctober
1980, the ALJ found that Respondent enpl oyed the sane del ayi ng
tactics which the Board recogni zed in Admral but found no evi dence
of surface bargaining. During the third period, CGctober 1980 to
January 1982, the parties engaged in 12 bargai ni ng sessi ons whi ch
the ALJ determned were not fruitful but he found no unl aw ul
conduct. In the fourth and last period, January 1982 to May 1983,
he found that Respondents di scussed but rarely varied the terns of
their 1979 proposals, agreeing only on mnor subjects of bargaini ng
but, on the najor subjects, "steadfastly held" to virtually all of
their 1979 pre-inpasse proposal s and thereby engaged in a
“continuation of the sane surface bargai ning and del ayi ng tactics as
previously found in Admral ."

14 ALJRB No. 9 25.



the Act. The ALJ's findings wth respect to failure to recall are
clearly premsed on his additional, although unalleged, finding that
al though Varel a was not actual ly di scharged near the end of the 1982
aspar agus season, he thought he was, and Respondents seized on their
know edge of the foreman's erroneous belief to cancel its obligation
to seek himout in subsequent seasons. Many of the ALJ's subsequent
findi ngs concerni ng Respondent’ s conduct towards the Varel a crew were
predicated in large part on his finding that the crew had been
discrimnatorily discharged on April 2, 1982. VW find nerit in
Respondent' s exception to the finding that the crew was di scharged. ¥
As is custonmary in the asparagus harvest, each crewis
assigned to one field which it harvests repeatedly until the end of
the season. O April 2, 1982, Varela's crew had conpleted the field
initially assigned to it and would nornmal |y have been laid of f.
Supervi sor Alfredo Medrano laid off the Vadillo crew instead and
transferred Varela to the forner Vadillo field where one or nore

weeks of work renained. ¥ The reassi gnnent brought

12/ Respondent s al so except to the ALJ's finding that, by the
conduct described above, Respondents changed seniority policies with
respect to the Varela crew and thereby inplenented a unilatera
change in conditions of enployment wthout prior notice to and
barga|n|ng with the Union in violation of section 1153(e) and ( a)
V¥ di spose of the finding on the procedural grounds that there is no
unfair |abor practice charge alleglng a unilateral change in
enpl oyees' ternms and conditions of enployment. The unfair |abor
practice charge which alleges a failure to recall in violation of
section 1153( c) and (a) 1s not sufficiently related to and thus
cannot support an alleged i ndependent violation of section 1153(e).

13 Medrano testified that he wanted to give Varela preference
"because he was an. older worker." Area supervisor Fidel Mendez
testified that Medrano told himat the time of the transfer that
Varel a would be able to work | onger.
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Varel a under the supervision of Fidel Mendez for the first tine that
year. Not satisfied that Varela was properly overseeing the crew s
perf ormance, Mendez asked Medrano to speak to Varela about it.
Medrano did so, pronpting Varela to reply, "1f you believe and you
think that | ' m doing those things, |I'd better not cone back."
Asked several times at the hearing whether he had indicated
to his crew that either he or they had been fired or discharged,
Varel a answered, " No. " Rather, he acknow edged that upwards of two
or three weeks of work still remained in the harvest for hinmself and
his crew had they desired to continue working but, nevertheless, he
testified:
| told ny crewthat | was being harassed very much and that |
could not tolerate that nmuch anynore; that they had done nuch
and | was not going to cone back to the asparagus on the
followi ng day; that if they wanted to return with another
foreman, for themto do so or not to do so, whatever they
chose.

Crew nenber Juan Partida testified that when Varela told his

enpl oyees he was "stopping [ because he was receiving] too much hassle

fromsupervisors," several of thempledged to quit in order to
support his resolve. Partida s recollection of events was
corroborated by three additional crew menbers including Roberto
Conez who understood Varela to have said "he wasn't going to work
there anynore" and therefore the crew "deci ded not to work anynore in
support of Varela."

As Varela and several other crew nenbers testified that
t hey knowi ngly and voluntarily relinqui shed avail abl e work, we

perceive no evidentiary basis for the ALJ's finding that Varela
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was di scharged on April 3, 1983, either actually or effectively, or
that he or his crew had any cause for such a beli ef.
B. Alleged Failure to Recall Varela Crew-1982 Fall \Wed and Thin

In order to establish a discrimnatory refusal to hire, or
rehire, CGeneral Counsel generally must first establish that the
prospective enpl oyee nmade a proper application for work at a tine
when work was available. Simlarly, where it is alleged that a
prospective enpl oyee was denied rehire because of a discrimnatory
failure to recall, Ceneral Counsel nust establish that the respondent
did in fact have a policy or practice of recalling former enpl oyees
as work becane available. (Prohoroff Poultry Farns (1979) 5 ALRB
No. 9; Kyutoku Nursery, Inc. (1982) 8 ALRBNo. 98.) For the

reasons which follow, we disagree with the ALJ that Respondents had a

duty to recall Varela to work in the 1982 weed/thin season but
failed to do so for discrimnatory reasons.

As a prelimnary matter, we believe the ALJ has overstated
the evidence insofar as it concerns Respondents' alleged policy or
practice of affirmatively recalling crew forenen at the beginning of
each season. Cew foreman Fernando Flores testified that "Regarding
wor k, [Medrano] has never gone to ny house" nor has he ever "sent
word or anyone else to tell me to report for work." Flores
suggested that his crew had been the first to begin work in recent

seasons only because he had been the
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first of the forenen to seek out Medrano. ¥

Qewforeman Vadillo
testified that in order to get work, he had to continually check wth
Medrano. Varel a hinsel f suggested that a crew forenan achi eves a
formof seniority in response to his "punctuality” in seeking worKk.
Medrano agreed with the assessnents of both Hores and Vadillo as a
general rule concerning the order of hirings but conceded that Varel a
sonetines was an exception in that, unlike any other forenan, "Wen |
want himto work, | have to look for him at his horme in Cal exi co"
whereas other foreman "usually cone to look for ne at 3: 00 in the
norning at ny house." Thus, it would appear that Medrano went to
Varel a's house only when he needed anot her crew and had not ot herw se
heard fromhim Afair interpretation of the record suggests that
crewforenen are hired on a first-cone basis as a result of their
efforts to contact Medrano. W find insufficient evidence in the
record to denonstrate that Varela was not the first to be hired
because of his prior strike activity,® or because Respondents

i npl erented a

¥ The ALJ erred when he found that Hores had testified that
Restndent a%pr eciated his staying on the job during the strike, the
inplication being that he was rewarded by being the first of the crew
| eaders to be recalled. A question was posed to Hores by General
Gounsel in this manner: "And the conpany was very appreci ative of
you working during the strike; is that correct?" An objection to the
qguestion on the grounds of rel evancy was asserted and sustai ned
before the w tness coul d answer.

YFol | owing the strike, according to the ALJ, Varela' s crew was
denoted froma first to a third place seniority standing. In that
regard, he found that even the payroll| designation for the crew had
been changed. H s finding aﬁpar ently was premsed on Varel a' s
testinony that whereas his checks had al ways been coded with the
nuner designation " 01, " that nunber was changed after the strike

(fn. 15 cont. on p. 30)
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significant change in hiring practices in order to avoid
having to rehire the crew. (Wkegawa Brothers (1982) 8 ALRB
No. 90.)

The relevant onion and garlic harvest follow ng the 1982

asparagus season began in May of that year. Varela testified that he
did not seek work "Because after what he [Medrano] did, it was his turn
to go and call me and let ne know about the harvest; not | go and see
him " Wen it was suggested to Varela by counsel for Respondents that
perhaps if he wanted work, he coul d have contacted Medrano, he replied,
"I was angry and | wanted himto call me." He explained that his
anger stemmred from Medrano's prior season chastisement that "I wasn't
demandi ng enough of ny crew, that | wasn't correcting their work
| think he resented ny going out on strike [in 1979]."
Notw t hstanding the ALJ's ultimate finding that Respondents
del i berately avoided recalling Varela to the 1982 weed/thin season for
di scrimnatory reasons,® he al so proposed two probabl e and
nondi scrimnatory reasons why Varela nmay not have been recall ed.
First, assumng a formal recall policy, the ALJ suggested that Varela

had relinquished his recall rights for

(fn. 15cont.)

to"03." W believe that the ALJ's interpretation of the numbering
systemis incorrect. The new nunber did not appear on a Varela payrol
stub until the payroll period which ended on April 28, 1983, four
years followng the strike. Mreover, when asked if the change had any
nean|nP_|n relation to sen|or|tY Varela did not know, but replied, "
woul d Tike to think so because they' re taking away the [nunber] one
that | had . . . and they've given ne nunber three."

¥ pburing that same season, many nmenbers of the Varela crew
sought and successful |y obtained work in other crews.
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subsequent seasons because he failed to conplete the prior asparagus
harvest. Second, the ALJ specul ated that Medrano nmay have doubted
that Varela wanted to resune working for Respondent because of the
manner in which he quit work during the asparagus harvest.

Even i f, as the ALJ found, past practice required Medrano
to go to Varela' s house in order to offer himwork, Medrano
understood that Varela had noved, a fact which Varela hinsel f
confirmed. During the onion and garlic harvest in May 1982, having
rented out his Cal exico house, Varela was living with a sister-in-
| aw in Coachella and later rented a house near |Indio. There is no
evi dence that Medrano had been apprised of his whereabouts.

C. Alleged Failure to Recall Varel a—1983 Asparagus Season

VW also reject the ALJ's finding that Respondents were
obligated to timely recall Varela and his crewto the start of the
1983 asparagus harvest and/or that their failure in that regard was
motivated by reasons proscribed by the Act.

Varela testified that he was not living in the area at the
tinme the 1983 season began in |ate Decenber 1982, and he nade no
effort to contact Medrano because he was still angry with the
supervisor. Varela ultimately did apply to Medrano for work, in
January 1983. Two full crews had already been hired and several
Varel a crew nenbers had secured work in those crews. Medrano told
Varel a he expected he woul d soon require another crew, promsed him
work and, in addition, offered to come to his house to notify him

when needed. Varela replied that as he had noved, he woul d
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initiate the next contact with Medrano. He did so, a few days
later, and was told to report to work the next morning.”
1. Alleged Harassment of Varela Crew

On April 5, 1983, the UFWtinely filed an unfair |abor

practice charge in which it alleged that since February 1983,

Respondents' supervisor, Alfredo Medrano, had used "pressure
tactics" in his dealings with the Varela crewin retaliation for the
crew s concerted activities and because unfair |abor practices had
been filed on behalf of the crew (Case No. 83-CE-90-EC) That
charge served as the basis for paragraph 22 of the First Arended
Conpl ai nt in which General Counsel alleged that Respondents engaged
In nunerous acts of intimdation and harassment in retaliation for
the crew s participation in the 1979 strike and in an attenpt to
rid the Conpany of union supporters in violation of section 1153(¢c),
(d) and (a). The conduct was also al | eged to constitute an

i ndependent violation of section 1153(a).%¥

Y'on March 1, 1983, the Union filed an unfair |abor practice
charge in which it alleged that the Varela crew was again
discrimnatorily denied rehire on February 20, 1983. (Case No. 83-
CE-60-EC.) The ALJ found that the crew was actually laid off on
that date for legitimte econom c reasons and he dismssed the
al | egati on.

¥ Specific allegations of acts of harassnment were enumerated in
the conplaint, including the alleged denotion of Varela crew checker
Raul Cuen (also the basi's of an independent unfair |abor practice
charge in Case No. 83-CE-62-EC); Rodolfo Castillo's subsequent
assi ?nrrent to the former Cuen position and his alleged unfair
treatnent of the crew, alleged assignment of Varela to |ow yield
fields; and, Medrano's alleged threats and coercive statements in
reference to the crew s participation in the strike and its continued
support of the Union. so listed were matters which we have al ready
reviewed; i . e., the allegation that the crewwas laid off on
February 20, 1983, which the ALJ dismssed, and the alleged failure
to recall the crew according to seniority in August 1982, which the
Board has di sm ssed.
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Respondent s except to the ALJ's findings that: Raul Cuen was
transferred froma checking to a cutting position on March 1, 1983,
sol el y because of his union activities; Rodolfo Castillo replaced Cuen
for the express purpose of treating the crewunfairly in an attenpt to
force it to voluntarily sever its enploynent; the Varela crew was
assigned to a lowyield field, resulting in reduced earnings, in
retaliation for protected concerted activities; and, supervisor
Medrano constantly berated and taunted the crew about its past strike
participation and continued support of the Union. W find nerit in
each of the exceptions set forth above.

Wiile the facts are not materially in dispute, thereis a
di spute as to how those facts should be interpreted. O necessity,
therefore, much of the ALJ's Decision is based on his perception of
uncontroverted facts. W have reviewed the testimny which the ALJ
has credited, but in the context of all the surrounding circunstances.
\\e are not persuaded that the actions of Respondents' supervisory
personnel were intended as a reprisal for union or other protected
activities in which Varela or any of his crew nenbers may have been
engaged in tw to four years before.

A. Al'leged Inproper Denotion of Haul Cuen

Each crew has a full tine checker with primary responsibility
for assuring proper field pack by asparagus harvesters. Cuen had been
appointed to that task by Varela in each of the three nost recent
harvest seasons. Supervisor Medrano testified that the packing shed

had conpl ai ned during the
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precedi ng 1982 season that boxes harvested by the Varela crew did not
meet the requisite standard. He said he saw sim|lar shortcom ngs again
in the then current season and had spoken to Varela about the matter
several times. Cuen corroborated Medrano's testimony in that regard,
expl aining that Varela had received conplaints about the crew s
performance in the past and had, in turn, cautioned Cuen on severa
occasions to pay nore attention to his work

Medrano said he was not confident that Varela could correct
the situation because of his close friendship with Cuen and, therefore,
t he supervisor decided to step in and replace Cuen wth another
checker, Rudolfo Castillo. Cuen continued working in the crew but as a
cutter. Al though Medrano asserted that he had advised Varela of the
change before it was inplenented, Varela believed that his authority
over checker assignnents had been usurped by the supervisor. The ALJ
relied on the testinony of crew foreman Fernando Flores who stated that
it was customary for crew forenen to select their own checkers and on
that basis concluded that Cuen was denmoted for discrimnatory reasons.

Al t hough Cuen's denotion may indeed be said to constitute
discrimnation in the sense that his assignnent may have been treated
differently fromthat of checkers in other crews, the action does not
constitute discrimnation in violation of section 1153( c) and( a) of
the Act absent sone showi ng that the denotion was effectuated as
reprisal for union activities. There is no showng in the record of
union or other protected concerted activity by Cuen follow ng the

strike four years earlier. Thus, we find no
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causal connection between any union activity Cuen may have been
invol ved in and his subsequent reassignment. Therefore, we cannot
concl ude that General Counsel has established by a preponderance of
t he evidence that Respondents woul d not have changed Cuen's
assignment in the absence of his prior union activity.

B. Alleged Inproper Assigning of Castillo to Checker Duties

Varela's crew found Rodol fo Castillo to be an
unreasonabl e taskmaster because, as Varela explai ned, he began
i nmedi ately to exhort the enployees to increase the number of
asparagus spears they were then packing in each box. Unlike his
predecessor, Castillo went into the fields to check on the work of
i ndi vidual crew menbers rather than, as had Cuen, wait to check the
boxes after they had been noved to the edge of the field. This
caused crew menbers to conplain to both Castillo and Varel a.

The ALJ's only basis for criticizing Castillo's perfornance
was Cuen's description of a checker's duties as entailing only the
counting of finished boxes "and not to go into the fields and
supervise cutter." The ALJ noted that Respondent failed to present
any evidence to rebut Cuen's testinony in that regard. W disagree.
According to both Medrano and Castillo, the packing shed had
conpl ai ned that boxes fromthe Varela crew were not consistently
filled and that the contents were not cut to the same length or
properly stacked. It would appear, therefore, that the probl em was
one of field work, and not the mere counting of finished boxes after
they had been renoved fromthe field. W can only conclude that
Castillo approached his task in a nore zeal ous manner than had Cuen

and we fail to see how, under the
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circunstances, there was a "change" in working conditions
sufficient to support the ALJ's finding that the crew was
mstreated for discrimnatory reasons

C Aleged Dscrimnatory Assignnent to LowYield Field

Varel a worked throughout the renainder of the 1983
asparagus season, finishing at the sane tine as did all other crews.
In early March, Respondent reassigned the Varela crewto what the ALJ
characterized as an inferior lowyield field and found that the
overall earnings of the Varela crew were significantly |ess than
those of the other crews.

Qur perception of the evidence differs fromthat of the
ALJ. For the reasons discussed below, we sinply find it
i nconcl usive and therefore we are not persuaded that it
preponderates in favor of General Counsel's case on this question.

V& note at the outset that we approach the avail able
payrol | data with caution. At the hearing, Respondent proposed that
General Counsel's reliance on the overall summary of earnings by the
crew was m sl eading, absent information as to the daily size and
nunber of hours worked for each crew. Respondent pointed out that
since the normal practice is to assign a crewto the same field for
the duration of the harvest season, and since the sane fieldis
harvested repeatedly, a foreman who anticipates a | owyield day
m ght choose to assenble a smaller crewin order to allocate the
avai |l abl e work anong fewer enpl oyees and thus enhance the earnings
potential of each of them A large crewon a |lowyield day would

realize | ower average earnings by conparison.
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V& have neverthel ess conpared the overall earnings of the
Varela crew for the pertinent tine period with those of five other
representative crews, excluding a seventh crew whose size and
assi gnments were not typical for reasons imuaterial to the question
here. It is our viewthat the payroll records do not reveal a
disparity in the average daily piece rate earning between the various
crews sufficient to infer disparate treatment of the Varela crew.
The crew by-crew sunmaries are |listed bel owin descending order of

total earnings:

( chr/evl\éor eman) th g}) gé/ 8(3)5 _Da /327\//\l)8r3k)ed I?aDloll Ya? E\évr ﬁ\i/%rg%%es
P ores 24 40
Fokenan 25 33
Serna 26 30
Varel a 25 30
Janur equi 27 28
Mont ej ano 17 28

Varela testified that he felt he shoul d have been assigned
to the field which eventually was given to Serna. |If it is validto
judge the relative productivity of various fields according to the
conparative wage yields of the crews assigned to those fields, the
| ack of neaningful difference in nunber of days worked and daily
enpl oyee averages between the Serna and Varela crews is self-evident.

As to the photographic evidence admtted at hearing, we
find it clearly not conpetent. Varela crew menber Raul Cuen

testified with reference to the first set of photographs ( GC
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Exhibits 22, 23 and 24) that he was with a Board agent when the
latter took the photographs. The Board agent did not testify. Cuen
stated that the pictures were taken in early April in order to
denonstrate the extent of the weed growth in that particular field
at that tine. But, he also stated that he did not know the
condition of other fields with respect to the preval ence of weeds
during the sane tine period. Cuen said he was al so present when the
same Board agent took a second set of photographs ( GC Exhibits 25,
26 and 27). He identified the field as one which both the Varel a
and Flores crews had worked, but only on an hourly rate schedul e.
Al though the crews did not conmmence working on a piece rate basis
until February 28, 1983, or a fewdays later, Quen testified that
the pictures were taken sometime in February. As the first of the
unfair |abor practice charges in this case was not filed until March
1, 1983, we find it highly unlikely that a Board agent could have
occasion to col |l ect photographic documentation prior to that tinme.
Aside fromthe unreliability of Cuen's testinony as to when the
pictures were taken, they are not useful absent conparison photos of
other fields taken on the same day. Moreover, in response to a
question fromthe ALJ, Cuen stated that one (unspecified) set of the
phot ographs was taken i mediately after the field had been harvested.
Therefore, they could not serve to depict the productivity of the
asparagus crop in that particular field, either standing alone or in
conparison to other fields.

Lastly, while the ALJ relied in part on the fact that the

al legedly inferior field assigned to Varela on a piece rate
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basis was di sced under at the end of the season, which, in his view,
added substance to the allegation, Varela hinmself conceded that
several fields were simlarly abandoned.

We cannot conclude fromthe foregoing that the Varela crew
was given an inferior field or that such assignment was made for
reasons proscribed by the Act.

D. Supervisor's Alleged Threats and Coercive Statenents

It is alleged that certain conments and epithets which
Supervi sor Al fredo Medrano addressed to various nenbers of the Varela
crew constituted a violation of section 1153( a) of our Act. That
section prohibits an enployer frominterfering with, restraining or
coercing agricultural enployees in the exercise of rights guaranteed
in section 1152.

At the end of each day, Varela crew nembers approached
Medrano' s pickup truck one-by-one to receive cash paynent for their
day's piece work. Crew nenber Roberto Medina testified that he had
contact with Medrano only during those times and that the supervisor
"cusses at us and he humliates us . . . he calls us Chavistas,
sons-of -bitches" and "he's mstreated us this way" ever since 1980.
Medina testified further that Medrano had many times stated that "t he
Uhion didn't mean very nmuch to him. "

Medrano testified that Roberto Gomez, also a menber of the
Varela crew, always wore UFWbuttons on his hat and woul d thrust his
head t hrough the open w ndow of the pickup in order "t o taunt ne,
make sure | saw [t he] buttons."™ Medrano described how he "woul d act
like | was really frightened" of the Union and "Conez woul d | augh,

try to make fun of me. According to Gonez,
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Medrano asked himdaily to "take those things of f" and once asked
"what are you doing with those f . . . . .. things -- the Union is not
worth a dam." Medina once overheard Gomez tell the supervisor he
woul d continue to wear them because "he respected the Union's
buttons."”

The ALJ found Medrano's approach devoid of any hunor
what soever, and expressly discredited the supervisor's assertions
that his comments were not intended to be taken seriously. He
concl uded that Medrano had m streated the crew, in violation of
the Act, in an effort to discourage it fromcontinuing to work for 7

Respondent s. &/

Al'though we deplore the derogatory statements and epithets
whi ch supervisor Medrano directed to the menbers of the Varela crew,
we find that those remarks contain no threats of force or reprisal,
nor prom ses of benefit, and are thus within the protection of section
1155 of our Act and cannot be used to prove interference, restraint or

coercion under the provisions of section 1153 (a) .%

1% The ALJ also found that Roberto Medina and Robert CGonez
conpl ai ned to Medrano about the "l ow wages" Respondent was paying,
and inplied that their actions constituted concerted activity within
t he meaning of section 1152. W, find only that on one occasi on,
during the 1983 asparagus harvest, Medina conplained to Medrano that
t he supervisor had shorted the wages actual |y due himfor that day.
In response, Medrano told himhe would pay himonly what he had
earned. As Medina had reference only to a personal situation, his
conmpl ai nt would not constitute concerted activity within the neaning
of section 1152,

25ince we thus have no occasion to apply the interference,
restraint, or coercion standard of Section 1153( a) , we do not
kg uire as to the objective effect of the words actual |y enpl oyed by
r ano.
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Section 1155 of our Act, patterned after section 8( c) of
the national act, exists to protect both the enpl oyer's and the
uni on's free speech interests under the First Anendnent of the

U. S. Constitution.2Y In words nearly identical to Section 8( c)

of the national act, our Section 1155 provides that "The expressing
of any views, argunents, or opinions, or the dissemnation thereof,
whether in witten, printed, graphic, or visual form shall not
constitute evidence of an unfair |abor practice under the provisions
of this part, if such expression contains no threat of reprisal or

force, or promse of benefit." Enployer statements that contain no
threats of force or reprisal nor promse of benefit are protected
under Section 1155, and therefore do not violate Section 1153(a).
(Morris, The Devel oping Labor Law (2d ed. 1983), at p. 84,
addressing Section 8(c) of the national act.) The effect of the
| anguage of Section 8( c) and Section 1155 is

"to make it clear that the Board is not to construe

utterances containing neither threats nor pronises of

benefit as an unfair |abor practice standing alone or as

maki ng some act which woul d otherw se be |egal an unfair

| abor practice." (2 Legislative Hstory of the Labor

Managenment Rel ations Act of 1947, p. 1624.)

Thus, in an unfair labor practice context such as the

present proceeding, an enployer's expressions of antiunion

21/ Cf. NRBv. Gssel, (1969) 395 U.S. 575, 617 ‘[71 LRRV 2481]
(Section 8( c) inplements the First Anendnent); see also Abatti Farns,
Inc. v. ALRB (1980) 107 Cal.App.3d 317, 327 (Section 1155
speci fi cal IK establ i shes an enployer's freedom of speech unl|ess he
expresses threats of reprisal or force, or prom ses of benefit);
Merrill Farms v. ALRB (1980) 113 Cal . App.3d 176, 183 (Section 1155
acknow edges right of enﬁl oyers to express antiunion views and at the
sane tinme acknow edges that threats of reprisals can forma basis for
unfair |abor practice charges.)

14 ARB Nb. 9 41.



ani mus, whether directed at a | abor organization or at particular
enmpl oyee adherents or supporters, nust first be scrutinized for the
presence of proscribed threats or prom ses before the

restraint, coercion, or interference standard of Section 1153(a) (or

Section 8 (a) (1) of the national act) may be applied .%

(See, e.g., NRBv. TRWSemconductors, Inc. (9th Cir. 1967) 385
F.2d 753, 759 [ 66 LRRM2702]: "[T] he broadi, |anguage of section
8(a)(!l) [equivalent of 81153(a) of our Act] is not the test of

whet her el ection propaganda violates the Act. It nust first be found
that the challenged material contains a threat of force or reprisal or

prom se of benefit by the empl oyer.")

2l1t appears that, when enployer speech is under scrutiny, confusion
has arisen over whether to apply the threat or prom se standard of
section 1155 or the interference, restraint, or coercion standard of
section 1153(a). The reason for this is that the issue is nost
frequently encountered in the context of elections and/or

organi zational drives. An election can be set aside as a result of
an enpl oyer's speech when that sane speech will not, and cannot,
support the finding of an unfair |abor practice in the absence of
actual threats "of force or reprisal or promses of benefit. (Ceneral
Shoe Corp. (1948) 77 NLRB 124 [21 LRRM133. 7] .) Cases do exi st,
unfortunately, where the el ection set-aside standard is incorrectly
applied in the unfair |abor practice context. This often happens
when el ection objections are consolidated with unfair [abor practice
proceedi ngs. \Wen this consolidation occurs, an ALJ may find an
unfair |abor practice and set aside an election w thout considering
the effect of Labor Code section 1155 (section 8( c) of the NLRA) on
the enployer's speech. This is precisely what happened in EDM of Texas
Div., Chronalloy Arerican Corp. (1979) 245 NLRB 934 [102 LRRM
1405], which the dissent frequently cites. Wen, however, the
proper standard is applied, even in the organizational/election
setting, an enmployer's epithets directed at union organi zers/ nenbers
that do not contain procribed threats or prom ses are protected.
(See, e.g., CarromDivision, Affiliated Hospital Products, Inc.
(1979) 245 NLRB 703, 707 [102 LRRM1462]: enployer's reference to
enpl oyees as "clowns" for supporting union protected under section
8(c) of the NLRA due to absence of threats.)
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Supervi sor Medrano's statenents and epithets
denonstrate an unreasoning disdain for that nutual respect and
tol erance we view as essential to harnonious relations between
agricultural enployers and enpl oyees under our Act. Unpal atable and
offensive as they are to us, those remarks neverthel ess contain no
proscribed |anguage. Neither the epithets, nor the characterization
of union buttons, nor the statement that the union was "not worth a
dam" contains the forbidden threats of force or reprisal. The
ci rcumstances surrounding the utterances also indicate that no
inplied threat was concealed in the comments or epithets. W have
found no discrimnatory treatment of the Varela crew. The credited
accounts of Medina and Gonez indicate that they and Medrano engaged
in a give-and-take over a long period of time. It would al so appear
that Gonez was not deterred fromwearing union buttons or repeatedly
calling themto Medrano's attention in order to draw an antici pated
and predictable response fromthe supervisor. Mreover, the evidence
i ndicates that the comments were isolated and directed at Medina and
Gomez in one-to-one exchanges with Medrano. Under these
circunstances, we find no inplied threats concealed in the facially
protected | anguage.

W\ do not, however, wish to be m sunderstood as saying
that such statements and epithets as these would never constitute a
violation of section 1153( a) of our Act. W wll review nost
carefully, as we have done here, the totality of the circunstances
surroundi ng such utterances for indications of inplied threats or

promses. The inquiry will always be "what

14 ARB No. 9 43.



did the speaker intend and the listener understand.” (A. Cox, Law
and the National Labor Policy (1960) at p. 44.) Enployers and
supervi sors shoul d be extrenely wary of using |anguage such as that
found in the instant case as there is a very fine line between
protected free speech and coercive speech which woul d constitute an
unfair |abor practice.
I'll. D scharge of Varela on May 8, 1983
The hearing in this proceeding was held in May 1983, after

conpl etion of the asparagus harvest but at a time when two crews
(Flores and Vadillo) were harvesting onions and the Varela crew
pl anted asparagus in the fields which recently had been pl owed
under. Planting was conpleted on May 7, and the Varela crew was |aid
of f. The two onion crews were laid off a few days later. Varela
went to Medrano's house on May 8, to learn if nmore work mght be
available for his crew The ALJ found that Medrano told Varela not
to expect any nore work because the crew was giving himproblenms and,
In particul ar, because "Varela would not conply with [ Medrano' s]
request to get rid of Gomez, Medina and Ochoa." Medrano insisted
that he told Varela only that there was no nore work at that tine
and, al though Medrano denied that Varela was other than laid off due
to a lack of work, and Rochester testified that Medrano did not have
authority to fire a crew, the ALJ concluded that Varela was led to
believe that he had been di scharged.

Ve reject as unlikely the ALJ's finding that Medrano nade
reference to the three crew menbers who presumably had been the nore

active of the union supporters in the Varela crew
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Varel a was specifically asked on cross-exam nation whether he was
told by Medrano during the 1983 season that the supervisor did not
want Gomez and Medina working for Respondent. No nention was nmade of
(choa. The crew foreman replied, "No . . . . he never told ne that."
It is apparent that the ALJ's findings are prem sed not on
the record in the present proceeding but on the record in an earlier
unfair |abor practice proceeding involving Respondent herein. In his
Decision in the instant case, at page 61, the ALJ states as foll ows:
In April 1981 Varela testified as Respondent's witness at an
ALRB hearing and admitted that Medrano had instructed hi mnot
to recall two of his crew nenbers because of their union
activities.
O the three crew nenbers whomthe ALJ found that Medrano naned on May
8, 1983, only Cchoa was a discrimnatee in the 1981 proceedi ng. See
Courmet Harvesting & Packing Co. and Gournet Farns (1982) 8 ALRB No.

67, wherein the Board affirmed w thout comment the ALJ's finding that

Medrano had suggested to Varela at the start of the 1980 asparagus
season that he attenpt to exclude Ochoa fromthe crew. Although
Medrano apparently did not volunteer to Varela a reason for the
request, Varela only presuned that it was because Cchoa had been
active in the 1979 strike. Wrk for the 1980 harvest became

avail abl e on January 9, but Varela was not given authorization by
Medrano to hire Cchoa until January 17. The ALJ in that case only
specul ated that Medrano "recanted his order-- apparently so that the

conpany coul d avoid any [future] problems.”

45.
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(8 AARB No. 67, ALJD, p. 17.) W find no basis in that case for the
ultimate finding of the ALJ here that "Medrano . . . told Varela not
to rehire Cchoa since the conpany did not want any problenms."”
(ALJD, p. 72, fn. 79.) W note, parenthetically, that when Varel a
sought work from Medrano at the start of the 1983 asparagus season,
and was pronptly assured of work, he had brought two crew nenbers
with him one of whomwas Cchoa.

O the six crews enpl oyed during the asparagus harvest, only
three, including Varelas, were retained for work in subsequent
weeks. As there nornally woul d be no work between conpletion of the
spring onion/garlic harvests and the beginning of the fall weed/thin
in Cctober, Varela presumably sought onion or garlic work when he
contacted Medrano on May 8, to no avail. Varela was neither rehired
nor assured of work at that tine because the limted work that was
avai |l abl e had al ready been assigned to the Flores and Vadillo crews,
whi ch, in any event, were also laid off a few days later for |ack of
wor k. As Ceneral Counsel has made no showing to the contrary, there
was no unlawful failure or refusal to hire Varela on May 8.

Under these circunmstances, we are not persuaded that General
Counsel has proven by a preponderance of the evidence that
Respondent did not hire Varela on May 8, 1983, or would not hire him
I n subsequent seasons, for reasons proscribed by the Act.

V. Aleged Continuing "Violations"

Al though the earliest of the unfair l[abor practice charges

concerning the Varela crew was filed on March 1, 1983, the
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ALJ neverthel ess found that Respondents had inpl emented unl awf ul
uni lateral changes in violation of section 1153( e) and (a) by
failing to recall or rehire Varela according to seniority since
1980. He acknow edged that Respondents had tinely asserted the six-
month limtations proviso of section 1160.2 but held the defense not
appl i cabl e here because the conduct in question is in the nature of
a continuing violation. As he explained:

It appears that the ALRB and the NLRB consider such

uni | ateral changes and their continuing inplenentation

wi thout notification [to] the collective bargaining

representative as a continuing violation of the Act.
W di sagree.

A continuing violation is one which is shown to have
continued into the six-nmonth period prior to the filing of the
charges; that i s, "where occurrences within the six-nonth
limtations period in and of thenselves may constitute, as a
substantive nmatter, unfair labor practices.” (Local Lodge No. 1424

v. NRB(1960) 362 U.S. 411 [45 LRRM3212].) W findno failure

torecall or rehire Varela within the six-month period i mmediately
preceding the filing of the relevant charge on March 1, 1983.

Moreover, the unfair |abor practice charge alleges a failure
to recall the Varela crewin retaliation for union and other protected
concerted activity in violation of section 1153(c) and (a) .

Thus, the conduct alleged therein, evenif found to be a violation of
section 1153(c) (discrimnation in enploynment), would not constitute
uni | ateral changes within the neaning of section 1153(e)'s failure

of the duty to bargain unless supported by a

47.
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timely filed, independent unfair |abor practice charge expressly
alleging a violation of section 1153( e) . Under the NLRA, a section
8(a)(5) (correspondingly, ALRA section 1153(e)) charge alleging a
refusal to bargainis timely filed so long as the respondent has
unlawful 'y refused to bargain, upon request, within the six-nonth
period prior to the filing of the charge, even if the initial refusa
to bargain was nade outside, the NLRA section 10(b) (correspondingly,
ALRA section 1160.2) period. (The Pulitzer Publishing Co. (1979) 242
NLRB 35 [101 LRRM1101], enf. den. on other grounds (8th Cir. 1980)
[103 LRRM3115], cert. den. 444 U. S. 875[105 LRRM2657]; Qean
System Inc. (1977) 227 NRB 1593 [ 94 LRRM1396], enf. (5th Cir.
1978) 571 F.2d 589 [ 98 LRVI2271], cert. den. 439 U.S. 893.)

Concl usi on

We affirmthe ALJ's finding that Gournet Farnms is a
successor enployer to Gourmet Harvesting and Packing, I nc., and is
thereby obligated to bargain with the UFWconcerning its enpl oyees’
wages and ot her terns and conditions of enploynent pursuant to
section 1155.2 of the Act. W also find the successor liable for its
own failure to provide the Union with relevant information upon
request as well as for the predecessor enployer's failure to bargain
over the effects of its closure. W do not find, however, a general
failure by the successor to bargain in good faith within the meaning
of section 1155.2. Nor do we find any evidence to support the

numerous al |l egations of discrimnation against the Varela crew
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ORDER
By authority of Labor Code section 1160.3 of the

Agricul tural Labor Relations Act (ALRA or Act), the Agricultural
Labor Rel ations Board (ALRB or Board) hereby orders that Respondents,
Gournet Farms and Gournet Harvesting and Packing Conpany, Inc. and
their officers, agents, successors, and assigns shall:

1. Cease and desist from

(a) Failing or refusing to provide the UFWwith all
relevant information requested in the course of collective bargaining
negoti ati ons.

(b) Failing or refusing to tinely give notice and
offer to bargain with the UFWover the effects of the cessation of
operations at CGourmet Harvesting & Packing, Inc.

(c) Inany like or related nanner, interfere with,
restrain or coerce any agricultural enployee in the exercise of the
rights guaranteed by Labor Code section 1152.

2. Take the follow ng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Provide the UFWwith all relevant information
requested in the course of collective bargaining negotiations.

( b) Upon request, neet and bargain collectively with
the UFWconcerning the effects of the closure of Gournet Harvesting &
Packing, Inc. in accordance with the Decision herein.

(c) Sign the Notice to Agricultural Enployees attached

hereto and, after its translation by a Board agent into

14 ALRB No. 9 49.



al | appropriate | anguages, reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate |l anguages, within 30 days after the date of issuance of
this Oder, to all enployees enpl oyed by Respondent at any tine
during the period from Septenber 1, 1979 to September 1, 1980.

(e) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspicuous places on its
property, the period(s) and place(s) of posting to be determned by
the Regional Director, and exercise due care to replace any copy or
copies of the Notice which nay be altered, defaced, covered, or
renmoved.

(f) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees on conpany tine and property
at time(s) and place(s) to be determned by the Regional Director.
Fol | owi ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and managenent, to answer any
questions the enpl oyees nmay have concerning the Notice or enpl oyees’
rights under the Act. The Regional Director shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all
nonhourly wage enpl oyees in order to conpensate themfor tine |ost at
this reading and during the question-and-answer period.

(g) Notify the Regional Director inwiting, within 30
days after the date of issuance of this Order, of the steps Respondent

has taken to conply with its terns, and continue to

14 AARB No. 9 50.



report periodically thereafter, at the Regional Director's
request, until full conpliance is achieved.

IT 1S FURTHER CRDERED that the certification of the United
Farm VWrkers of Amrerica, AFL-A Q as the collective bargaining
representative of Gournet Harvesting and Packing, be anended to al so
name Gournet Farns as the enpl oyer.

ITIS ARTHER GRCERED that the all egations of the
Conpl aint with respect to which no violation of the Act was proved be
di sm ssed.
DATED August 19, 1988

BEN DAVI Dl AN, Chai r man?®

2 The signatures of Board Menbers in all Board Decisions appear
with the signature of the Chairman first (if participating), followed
by the signatures of the participating Board Menbers in order of their
tsﬁ'm or|tt3{. Menber Smith did not participate in the consideration of

Is matter.
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MEMBER GONOT, Concurri ng:

| agree with the findings and conclusions of the majority
opi nion, but | believe that further el aboration on the basic flaws
in Menber Ranos Richardson's dissenting opinionis required.?

The dissent is predicated on three "criteria" for
successorship which it derives fromthe recent Supreme Court
decision in Fall River Dyeing and Finishing Corp. v. NLRB (1987)
U.S. _, 107 S. Ct. 2225 [125 LRRVMI2441] (Fall River):

...[W hether the business of both enployers is essentially

t he same; whether the enpl oyees of the new conmpany are doing
the same jobs in the same working conditions under the same

supervi sors; and whether the new entity has the sane

ﬁroducti on process, produces the same products, and basically
as the same body of customers. (1d. at 2236.)

Y References to "the dissent" in this concurring opinion pertain

solely to the dissent of Menber Ranos R chardson and not to that of
Menber MCart hy.
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These criteria, however, are nerely a distillation of the seven
factors which the National Labor Relations Board (NLRB) has
traditional |y | ooked to in resolving the essential question of
whet her the "enpl oying enterprise" renains substantially the
same.? Such is evident fromthe citations which followthe

| anguage in question since they specifically refer to those
factors.

In the process of providing a thunbnail sketch of the
factors used by the NLRB, the court translates "substanti al
continuity of the sanme busi ness operations" as "whether the
busi ness of both enployers is essentially the same. " Unfortunately,
this rather | oose translation by the Suprene Court as been taken

literally by ny dissenting col | eague, who

2 The seven criteria are whether " (1) there has been a
substantial continuity of the sane business operations; (2) the
new enpl oyer uses the same plant; (3) the sane or substantially
the sane work force is enployed; (4) the sane jobs exist under the
same wor ki ng conditions; ( SY_ t he same supervisors are enpl oyed
( 6) the sane machinery, equipment and nethods of production are
used; and ( 7% the sane product is manufactured or the sane services
offered." order Steel Rolling MIIs, Inc. 204 NLRB 814, [ 815, 83
LRRM 1606, 1610] (1973).

The Court has not eschewed application of these factors in favor of
some new sets of rules. The "three rules" to which the Court
refers, 125 LRRM at 2447, sinply formthe analytical framework for
dealing with questions of successorship. They require that there
be: (1) a substantial continuity between the enterprises (i . e.
whet her successorship can arise), (2) a substantial and _
representative conmpl ement of enployees (i .e. - when successorship
can arise), and (3) a continuing demand for bargaining (i .e. -
what triggers successorship when the substantial and representative
conpl enent has been achieved). (Note that the Court, in accord
with prior rulings, has elevated one of the seven factors,

wor kforce continuity, to the status of one of the three rules.)

It woul d appear that the dissent has confused the court's reference
to the "three rules" for successorship with the court's abbreviated
listing of the factors used in addressing rule nunber 1.
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apparently reads the |anguage as establishing a requirement that the
business entity, or portion thereof, which is taken over, nust have
been engaged in the same overall type of business activity as that of
the all eged successor. In reality, the focus of the NLRB and the
courts is on the operation that is taken over and whether it remains
the sane basic type of business operation as it was before the
takeover. Thus, in Food and Conmercial Workers Local 152 v. NLRB
(1985) 768 F. 2d at 1463 [ 119 LRRM3473], (Spencer Foods, Inc.),
the Circuit Court for the District of Colunbia stated that the

appropriate analysis focuses:
. . . not on the continuity of the business structure in
general, but rather on the particular operations of the
usiness as they affect the menbers of the relevant bargaining
unit. (768 F.2d at 1470.)
Simlarly, in NNRBv. Cablevision (1982) 671 F.2d 737 [ 109 LRRM

3102], the Court of Appeals for the Second Circuit noted that the

"overal |l business of [the alleged successor] is quite different from
that of the [ predecessor]"”, but reasoned that the relevant

conmpari son pertained to the operation in question, as it existed
before and then after the transfer, and held that this operation was
essentially the sane after the alleged successor took it over as it
had been under the predecessor.

That the NLRB and the courts are only concerned wth what
happens to the affected operation, and not with the types of business
in which the two interacting conpanies are engaged, can be found in
the emphasis that they place on the perspective of the enpl oyees in
that operation and on the continued appropriateness of the rel evant
bargaining unit. The Supreme Court itself

54.
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in Fall Rver stated that,
In conducting the analysis, the Board keeps in mnd the question
whet her "those enpl oyees who have been retained wll
under standably view their job situations as essentially
unaltered." [Gtations omtted.] This enphasis on the _
enpl oyees' perspective furthers the Act's policy of industrial
peace. . . . (125 LRRMat 2447.)
In reaching its finding of successorship, the high court noted that it
was "[ o] f particular significance . . . that, fromthe perspective of
the enpl oyees, their jobs did not change." (ld. at 2448.)
In an earlier case upon which Fall Rver relies heavily,

NLRB v. Burns International Security Services, Inc. (1972) 406 U.S.

272 [80 LRRM2225], the Supreme Court took pains to point out that
di fferences between the nature of each conpany's overall business do
not come into play unless those differences have created a significant
I npact on the relevant bargaining unit.
It would be a wholly different case if the Board had
determ ned that because Burns' operational structure and
Bract!ces differed fromthose of \Wackenhut, the Lockhead
argaining unit was no | onger an appropriate one. . . But,
where the bargaining unit remains unchanged and a majority of
t he enPloyees_h]red by the new enpl oyer are represented by a
recently certified bargaining agent, there is little basis for
faulting the Board's . . . ordering the englo er to bargain
wi th the incunbent union. (406 U.S. at 280-281.)

It should al so be pointed out that the NLRB general |y has
no need to consider the entire line of business of either the alleged
successor or its predecessor because single plant and single craft
units are permssible, and in fact are conmonpl ace, under the National
Labor Relations Act (NLRA). This is yet another indication that NLRB

precedent in the area of
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successorship is keyed to changes in the specific operation that is
bei ng taken over. As long as the affected bargai ning unit renains
appropriate after the takeover, it is of little consequence that the
al | eged successor differs greatly fromthe conpany which ran the
operation in question.

Under the Agricultural Labor Relations Act ( ALRA), a unit
IS supposed to be enpl oyer-w de, unless the enpl oyer's operations are
in "tw or nore non-contiguous geographical areas." (Labor (ode
section 1156. 2.) However, that does not nean that we are required
to conpare the entire business of the alleged successor to the

operation being taken over. ¥

Here, as in Burns, the bargaining unit
remai ned viable after the takeover: all renaining nenbers of the
unit wound up working for one enpl oyer, their jobs stayed the sane,
and they continued working as part of a single work force. The fact
that the unit nay have undergone some shrinkage is not considered to
present a serious obstacle to a finding of successorship. (See
Morris, The Devel oping Labor Law Vol . I, p. 729.) As for Farm's
non- uni oni zed work force of 50 irrigators, they can be said to have
been accreted into the unit here in question: The unit contai ned a
substantially | arger nunber of enpl oyees than Farms work force, the
two groups were conpatible as they both consisted of agricultural

enpl oyees, and

¥ 1f that were the case, a conglonerate or other diversified

agricultural entity coul d never becone the successor to any

speci alized agricultural operation. Such does not conport with the
situation that exists in the industrial setting and woul d be
inimcal to the stability in labor relations which our Act seeks to
pr onot e.
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the operations of the business entities were apparently integrated
after the takeover. (See NLRB v. Security Col unbi an Banknote Co.
(1976) H541 F.2d 135, [ 93 LRM2049].)

Al'l of the foregoing clearly points to the fact that the
dissent errs in relying on the nature of the overall business of
Gourmet Farms versus that of Gournet Harvesting and Packing for a
determ nation of successorship. Rather, it is the changes, if any,
that the "enploying enterprise" and the affected bargaining unit
have undergone whi ch determ ne whet her successorship arises in any
given situation. For the reasons pointed out in the ngjority
opi nion, the relevant changes in this case were not of enough
significance to overcone the rebuttable presunption that the union
maintains its status as certified collective bargaining
representative for the enployees in the affected unit. Put another
way, the inquiry has not shown that "t he changes in the nature of
the enpl oynent relationship are sufficiently substantial to vitiate
the enployee's original choice of bargaining representative." (N.RB
v. Security-Col unbi an Banknote Co., supra, 541 F.2d at 139.)

In addition to the dissent's faulty approach to
successorship determnations, | also take issue with its assertion
that because an agricultural enployer, unlike an enpl oyer under the
NLRA, can neither express a good faith doubt about the union's
continuing majority status nor petition for a new certification
el ection, an "especially vigorous exam nation of factors said to
denonstrate successorship should be the norm. " (D ssenting

opinion, p. 9, fn. 8.) Wat this assertion overlooks is the
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fact that, because of the "wall-to-wall" and enpl oyer-w de
certifications that prevail under the ALRA, the takeover of a

uni oni zed agricultural operation by a non-unionized operation wl|
often result in the dissolution of the bargaining unit because the
represented unit will likely have been absorbed into a larger group
of non-unioni zed agricul tural enployees and thereby lose its identity
as an appropriate bargaining unit. (As previously noted, pursuant
to section 1156. 2, all agricultural enployees of the enployer nust
be placed in the sane unit unless the enpl oyer's operations are in
two or nore non-contiguous areas.) Under these circunstances, an
agricultural enployer who seeks to take over another operation wll
have an even greater opportunity for avoiding successorship than
will his or her counterpart in the industrial setting, where the
multiplicity of bargaining units tends to make the requisite finding
of an appropriate unit easier to achieve.

Far fromengaging in an "inpressioni st approach", as
claimed by the dissent, the mgjority is sinply cognizant of the
various factors which would or woul d not be considered rel evant by
the courts and the NLRB in making successorship determnations. In
finding successorship here, the ngjority has properly viewed
the totality of circumstances as mandated by applicable NLRB

precedent.? The dissent on the other hand, has nisread the

4" Thi s approach, which is primarily factual in nature and is
based upon the totality of circunstances of a given situation,
requires that the Board focus on whether the new conpany has
‘acquired substantial assets of its predecessor and continued,
wi thout interruption or substantial change, the Eredecessor's
busi ness operations.' (Fall River Dyeing and Finishing v. NLRB
supra, 125 LRRMat 2447.)
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Fall R ver case and has overl ooked key differences between
our Act and the NLRA
Dated: August 19, 1988

GREQRY L. GONOT, Menber
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MEMBER McCARTHY, Concurring and Dissenting:

| would affirmthe Adm nistrative Law Judge's (ALJ) finding
that Respondents, Courmet Harvesting & Packing, I nc., and Gournet
Farms, unlawfully harassed the Varela crew because of crew nenbers'
participation in union activities, and | therefore dissent fromthe
maj ority's reversal of that finding.

The majority has incorrectly anal yzed Medrano's comments
under section 1155Y of the Agricultural Labor Relations Act (ALRA or
Act) which protects the expression of views, arguments, or opinions
if they contain no threat of reprisal or force or promse of
benefits. The mere expression of views is not equivalent to
enpl oyer harassment of particul ar enpl oyees -- whether through
speech or other means -- that tends to interfere with enpl oyees'
protected activities. The majority's citation to NLRB v. TRW -

Sem conductorst Inc. (9th Cir. 1967) 385 P.2d 753 [ 6 6 LRRM 2707]

Y Al section references herein are to the Californi a Labor Code
unl ess ot herw se speci fi ed.
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IS inappropriate, as that case concerns el ection propaganda

consisting of the enployer's predictions of what mght happen to

enpl oyee wages, benefits and other working conditions in the event of
a union victory. The propaganda was found not to constitute an
unfair |abor practice because it did not contain a threat of force or
reprisal or promse of benefits by the enmployer. However, no threat
of force or reprisal or promse of benefits need be shown in order to
prove that an enpl oyer has violated section 1153( a) by interfering
with the free exercise of enployee rights protected under the Act.

By harassi ng enpl oyees because of their union activities, an enployer
s not merely expressing an opinion about the union, but is treating
enpl oyees in a discrimnatory nanner because of their protected
conduct. The National Labor Relations Board (NLRB or national board)
cases cited in this dissent clearly denonstrate that name-calling,

deprecatory comments, and ot her expressions of hostility directed to

and about enpl oyees because of their union or other protected
activities are not protected by enployer "free speech” rights.

Both the Agricultural Labor Relations Board (ALRB or Board)
and the NLRB apply an objective test in determning whether an
enpl oyer's speech or other conduct tends to interfere with, restrain
or coerce enployees in the exercise of their statutorily protected
rights. (Lawence Scarrone (1981) 7 ALRB No. 13; Anerican
Freightways Co. (1959) 124 NLRB 146 [ 44 LRRM1302] .) Thus, the

General Counsel need not prove that the Enployer's conduct herein had

an actual effect on the enpl oyees toward whom
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the harassnent was directed.? Rather, the test is whether, by an
obj ective standard, "the enployer engaged in conduct which, it may
reasonably be said, tends to interfere with the free exercise of
enpl oyee rights under the Act." (American Freightways Co., supra
at p. 147.)

Varel a crew nenbers credibly testified that Medrano had

continuously harassed and cursed at themever since the strike. Crew
menber Raul Cuen testified that Medrano was al ways calling them

"Lousy Chavistas, sons of bitches," and that sonetimes when they
were waiting for their pay, all Medrano had to do was see their crew
before he woul d say, "Here comes the sons of bitches, Chavistas."
Cuen also testified that in 1982 after the asparagus harvest, when he
asked Medrano when work woul d resume, Medrano replied that they woul d
not be working, "because we [the Varela cres] were .. .. ers."

Wien he asked Medrano why he had cal |l ed the crew nenbers

. ers, Medrano responded that it was because they were
Chavi st as.

Varel a crew nenber Roberto Medina testified that when
Medrano was paying them he woul d cuss at themand hum|iate them
calling them sons-of-bitches and Chavistas. Medina stated that
Medrano had "mstreated us this way" ever since 1980. On one
occasi on when Medi na asked Medrano for a pay receipt for immgration

status purposes, Medrano told him "I wish all you son

Z*[]nterference, restraint, and coercion under Section 8(a) () of
the Act [conparable to section 1153( a) of the Agricultural Labor

Rel ations Act (ALRA or Act)] does not turn on the enployer's notive or
on whether the coercion succeeded or failed." (American Freightways
Co., supra, 124 NLRB 146, 147.)
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of a bitches get your green cards taken away." Medina stated that
during the 1983 asparagus harvest, Medrano was constantly yelling

profanities at them such as, "Asshole Chavistas." A one point,

Medi na testified, the crew members brought a tape recorder to work
and attenpted to record the way Medrano was mistreating them

Crew nmenber Roberto Gonez testified that he wore a union

button on his cap, and that Medrano told him, "Get that ... .ing thing
off you," adding, "Wt are you doing with those ... .ing things?
The Union is not worth a damn." Wen Gonez asked himfor a pay

receipt to prove he had worked, Medrano gave himthe receipt and
said, "There you have it. Al | want is for your MCA your green
card, to be lifted, anyway."

The ALJ expressly discredited Medrano's claimthat his
comment s about enpl oyees' inmgration status were uttered jokingly.
Moreover, the ALJ found that the Varela crew nenbers who testified
were believable witnesses who testified in a straightforward and
consi stent manner about Medrano's treatnment of them?¥

NLRB cases have nmade an inportant distinction between
insults, nane-calling and other derogatory comments as directed at a
party and such comrents as directed at an enployee. Thus,
exaggerations, inaccuracies, half-truths and nane-calling directed at

the opposing party in an election will not constitute grounds

YBven if we were to credit Medrano' s clai mthat Gonez " provoked"
his reaction to the union button on Gnez' cap by poki ng his head
inside the truck wndow there is no claim-- and no basis for
finding -- that Medrano' s persistent cursing, nanme-calling and
humliation of the crewwere "provoked" by anything other than the
crew nenbers' protected activity.
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for setting aside the election. (Chromalloy Anerican Corp., EDM of
Texas Div. (1979) 245 NLRB 934 [102 LRRM1405].) Medrano's comment

herein that the Union was "not worth a damm" woul d thus
fall into the category of party-directed comments not violative of

enpl oyee rights.% However,

Wiere an enpl oyer engages in nanme calling of, or
deprecatory conments, directed t o, enployees based on
their support for or failure to support a |abor

organi zation, such remarks are neasured by a different
gtsaénd?rd. (Chromal | oy Anerican Corp., supra, 245 NLRB at

Such conments, as directed to enpl oyees,

.. . are an indication to the enpl oyees that engaging in
such protected activity has "pl ace[ d] [those enployees
who do so] in an unfavorable [ight wth the Enployer in
contrast to those enpl oyees who refrained fromexercising
their statutory rights. " (Chironmalloy Arerican Corp.,
supra, 245 NLRB at 936, q;Jotmg N.L.R.B. v. A Lasaponara
%3102]5, )Inc. (3d Cir. 1976) S1F.2d 992, 997 [ 93 LRV

Ther ef or e,

.. . 1t is well settled that statements or questions

i nplying that the enployer does not |ook with favor upon
enpl oyees engaging in protected activities are coercive
because they discourage enployees from engggl ng in protected
activities guaranteed themby . . . the Act. fThe rry
Schools (1979) 239 NLRB 1160, 1162 [100 LRRM1115].)

Thus, in Doral Hotel and Country Club (1979) 240 NLRB 1112
[100 LRRM 1392], the NLRB issued a cease and desist order against

an enployer for harassing an enployee by calling her a "bitch"
because of her union activities. In Ethyl Corp. (1977) 231 NLRB 431
[ 97 LRRM 1465], the national board found unlawful coercion in

t he conduct of a supervisor who, upon asking an

4 Such a comment is al so protected under the "expression of views"
provi sions of section 1155.
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enpl oyee why he was wearing a union button, and receiving the reply,
"I don't know |' m wearing them because everybody elsei s, "
responded, "I "' |1 be dammed if y'all can't . . . up awt dream "

In Chronal | oy Anerican Corp., supra, the NLRB found that the enpl oyer

had unlawful |y engaged in coercive conduct by telling a union

supporter than anyone who wanted a union was a "no-good son-of -a-

bitch" and was not "worth a shit," thereby "' convey[ing] to the
listener that [union supporters] are | ooked upon with disfavor or
hostility by nmanagement'" because of their protected activity.
(Caronmal oy Arerican Corp., supra, 245 NNRB at 936, quoting The

Ti mken Conpany (1978) 236 NLRB 757, 759, fn. 5[98 LRRM1267].)%

As in the above-cited NLRB decisions finding violations

% The NLRB cases cited by the majority do not support its
contention that no 1153( a) violation may be found unless a finding
is first made that the enployer's statenent constitutes a threat or
a promse. In CarromDivision, Affiliated Hospital Products, Inc.
(1979) 245 NLRB 703 [ 102 LRRM1462], cited in Footnote 22 of the
maj ority opinion, a conmpany vice-president sent a letter to all
enpl oyees in which he referred to "a coupl e of enployees" who wore
union T-shirts as "cl owns." The NLRB noted that the parties were
engaged in a hotly contested el ection campaign, and that the union,
inits campaign flyers, had referred to the vice-president's
"lying" and "cheating" and had conpared himto Htler. The national
board concl uded t hat, under all the circunstances, the vice-
president's letter was not coercive.

Mor eover, the NLRB cases cited in this concurrence/ dissent
do not exhibit any confusion over whether enpl oyer speech adequate to
set aside an election is sufficient, in the absence of a threat or
promse, to find a violation of 8é a)(l) [or 1153§a)] . Doral Hotel
and Country Cub, supra, and Ethyl CorHo._, supra, for exanple, both
find enployer coercion of enployees sufficient to constitute _
8(a) (1) .violations, although the enployers' conduct did not contain
threats or promses. Since neither of these unfair |abor practice
cases were consolidated with election objections proceedings, they
coul d not have involved the "confusion" the majority purports to
find in consolidation cases.
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of section 8(a) () of the National Labor Relations Act ( NLRA), the
statements Medrano nmade herein were not nerely an expression of his
opi ni on about the Union (with the exception of the statenent that the
Union was "not worth a damn"), but, rather, were insulting,
derogatory comments addressed to enpl oyees because of their union
support. It is not significant whether other enployees besides the
Varela crew heard or were affected by Medrano's statements, nor
whet her the Varela crew nenmbers thensel ves changed their behavior in
response to his statenents, because the law requires us to nmeasure
such conduct by an objective, not a subjective, standard.¥

| find Medrano's remarks indistinguishable fromthe kind of
remarks held to constitute violations of the national act in NLRB
decisions. Therefore, | would hold that Medrano's persistent verba
abuse of the Varela crew reasonably tended to intimdate, restrain or
coerce enployees in the exercise of their right to engage in union
activities, and woul d issue an appropriate cease and desi st order
Dated: August 19, 1988

JOHN P. McCARTHY, Menber

9 'n attaching significance to the facts that ( 1) Mdina and Gonez
had engaged in a give-and-take with Medrano over a | ong period of
ting, (2) Gonez was not deterred by Medrano' s renarks fromwearing
union buttons, and ( 3) Mdrano' s conments to Medina and Gonez were
"isolated" in a one-to-one exchange -- the najority inproperly
applies a subjective test to the Enpl oyer's conduct. See, e. g.

Bhyl Gorp., supra, 231 NLRB 431, wherein the NLRB found a viol ation
of an enpl oyee's rights even though the enpl oyee hinself and his

cowor kers |l aughed at the supervisor's disparagi ng renarks addressed to
the enpl oyee for wearing a union button.
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MEMBER RAMOS RI CHARDSON, Concurring and Di ssenting:
| concur in the majority's finding of no violation with
regard to Varela and his crew but | dissent fromthe Board's finding
that Gournet Farnms is a successor enployer to Gournet Harvesting and
Packi ng Conpany, Inc. (CGourmet Harvesting and Packing) and therefore
fromthe findings of legal obligation flow ng fromthat successorship.
As has been observed nore than once in this context, "the

doctrine of 'successor’ enployer in the field of labor lawis

"shrouded in somewhat inpressionist approaches.’" (NLRB v. Burns
International Security Services (1972) 406 U.S. 272, 299 [80 LRRM
2225]; Rehnquist, J. , concurring and di ssenting.) | believe that

the Agricultural Labor Relations Board (ALRB or Board) has strayed
into just such inpressionist approaches in nmaking the successorship
finding in this case. Rather, on the totality of the circumstances
test which we are mandated to use in nmaking a successorship

determnation (see, e. g., Fall Rver Dyeing
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& Finishing Corp. v. NLRB (1987) _ U.S. __ [107 S.Ct. 2225; 125
LRRM 2441, 2447]), it is evident that Gournet Farns is not a

successor to Gourmet Harvesting and Packing. The facts of this case,

as will be set forth below, bear out this result.—

The devel opment of the successor enpl oyer concept shows a
steady, if uneven, devel opment of the requisites for a successorship
finding. In John Wley & Sons v. Livingston (1964) 376 U.S. 543
[65 LRRM2769], the Suprene Court noted that a successorship

determ nation would not be inappropriate upon a show ng of
"substantial continuity of identity in the business enterprise before
and after a change." (l1d. at p. 551.) In NLRBv. Burns

International Security Services, supra, 406 U. S. 272, the court

refined and expanded the successorship criterion by stating, based on
I ts understanding of accumul ated precedent fromthe National Labor
Rel ations Board (NLRB or national board), that:

[I']t has been consistently held that a nere change of

enpl oyers or of ownership in the enploying industry is not
such an "unusual circunstance" as to affect the force of
the Board's certification within the normal operative
period if a mpjority of enployees after the change of
ownershi p or managenent were enployed by the preceding
employer. (1d. at p. 279.)

—The successorship question requires above all else a close
following of the facts if "inpressionist" results are to be
avoi ded. As the Suprene Court stated in Howard Johnson Co. v.
Detroit Joint Board (1974) 417 U. S. 249 [ 86 LRRM2449]:

Particularly in light of the difficulty of the successorship
question, the nyriad factual circunstances and |egal contexts
in which it can arise, and the absence of congressional

gui dance as to its resolution, enphasis on the facts of each
case is especially appropriate. (Id. at p. 256.)
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In Howard Johnson Co. v. Detroit Joint Board, supra, 417 U. S. 249,

the court further refined its successorship doctrine by observing
that sinplistic characterizations of successorship were to be avoi ded
(See id. at p. 262, n. 9. ) "Therei s," the court stated, "and can
be, no single definition of 'successor' which is applicable in every
| egal context. A new enployer, in other words, may be a successor for
sone purposes and not for others." (lbid.)

Finally, in Fall River Dyeing & Finishing Corp. v. NLRB,
(1987) supra,  U.S. __, 107 S. Ct. 2225 [125 LRRM 2441] (Fall

River), the court's latest pronouncement on the successorship
doctrine, it has given its nmost conplete and conceptual Iy coherent
statenment of the requirenents for a finding of successorship. First,
the court indicated the requisites for inposing a bargaining obligation
on a new enployer. The court determned that:

[ T]twe_neM/eano¥er has an obligation to bargain with that

union [ i . e., the union with a rebuttable presunption of

najor|tr status with the preceding enployer] so [ong as the

new enployer is in fact a sutfcesaoesaij the old enployer and

the majority of its enployees were enployed by its

predecessor. (ld. at p. 2447; footnote om tted.)
Second, to make this determnnation, a primarily factual inquiry based
on the totality of the circumstances (i bid.), the Board nust ask
whet her the new conpany has "acquired substantial assets of its
predecessor and continued, without interruption or substantial change,
the predecessor's business operations.” (Ibid.) Third, to answer

t he preceding question, the Board nust apply a number of
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related factors: (1) whether the business of both enpl oyers is
essentially the sane; ( 2) whether the enpl oyees of the new conpany
are doing the sanme jobs in the same working conditions under the sane
supervisors; and ( 3) whether the newentity has the sane production
processes, produces the sane products, and basically has the sane
body of custoners. (lbid.) Applying these criteria to the facts of
this case conpel s the conclusion that Gournet Farns is not a
successor to Gurnet Harvesting and Packi ng. ?

First and forenost, it is sinply unavoi dabl e that Gour net
Farns and Gourrmet Harvesting and Packing were, and so far as the
record before us shows, still are in conpletely different |ines of
busi ness. Gurnet Farns was founded in 1973 as a grow ng conpany.

As such it provided no services to other growers. |Its |line of
busi ness was the production of agricultural coomodities. Its

ZThe dissent believes that the majority failed to utilize the

anal ysis provided in Fall River, and that its finding that NLRB v.
Cabl evi sion Systens Devel opnment Co. (2d Cir. 1982) 671 F.2d 737 is
di spositive of the successorship issue in this case is erroneous.
Subsequent cases decided under the national act cite Fall River on
the successorship question (see, e. g., NRBv. Mrin Qperating, Inc.
(9th Cir. 1987) 822 F. 2d 890; Hawaii Carpenters Trust Funds v. VMiol a
Carpenter Shop, Inc. (9th Cir. 1987) 823 F. 2d 289 [125 LRM3442];
NLRB v. Qutter Dodge, Inc. (9th Cir. 1987) 825 F.2d 1375) [126 LRRM
2215], yet the ngjority does not. Cablevision, supra, 671 F.2d 737,
while fitting well with the majority"'s approach, nmust be viewed as
an extrene articulation of successorship |aw that reduces the inquiry
to the single question of "whether operations, as they inpinge on

uni on nembers, remain essentially the same after the transfer.” (1d.
at p. 739, citing ILBWv. NRB(B. C. Cir. 1979) 604 F. 2d 689, 694
[101 LRRM2864] . ) This approach i s consistent neither with Fall
River nor the earlier 7-factor test fromContee Sand & Gavel Co. ,
Inc. (1985) 274 NLRB 574 [118 LRRM 1479] upon which the majority
places explicit reliance. Mreover, Cablevision is distinguishable
on the facts since, as is denonstrated in the text infra, Gourmet
Farms never contracted out harvesting services as part of its grow ng
busi ness, then subsequently "recaptured" those sane services as part
of its continuing operations. ( Cf. Cablevisionat p. 739.)

Cabl evi sion is inapposite.
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princi pal crops were asparagus, |lettuce, onions, garlic, alfalfa, and
melons. Its customers woul d have been, as is appropriate for a grow ng
conpany, agricultural wholesalers or other institutional buyers of its
produce. Gourmet Harvesting and Packing, on the other hand, was
founded in 1974 to conmpete in a completely different |ine of business.
CGour met Harvesting and Packing was an enterprise offering general
farmng services. It was in the business of providing weeding and

t hi nni ng, harvesting, packing, marketing, and shipping services for

ot her independent growers such as Gourmet Farns.¥ It did not grow
crops, and did not engage in any direct farmng activities on its own
behal f. [Its customers were agricultural crop producers, such as
CGourmet Farms, for whomit provided the above services. Under the

first factor fromFall River, supra, it seens clear that Gournmet Farns

and Gournet Harvesting & Packing were not in essentially the same
busi ness.? (Cf. Georgetown Stainless Mg. Corp. (1972) 198 NLRB

234 C80 LRRM 1615] [ no successorship because business different

where earlier enployer manufactured high-quality sinks and

Y@urnet Farns was, in fact, a custoner of Gournet Harvesting and
Packing. It seens clear that only extrenely rarely wll conpanies
furni shing products and/ or services to each other be in the sane
overal | business. | amunaware of any national board precedent in
whi ch an exi sting custoner of a business has subsequently been found
the successor of that business.

YThe sinpl est description of the relationship between Gour net

Farns and Gournet Harvesting and Packing is that when Gournet

Har vest | n?_and Packi ng ceased active operations in August 1979, Gour net
Farns utilized those resources from Gurnet Harvesting and Packing' s
operations that it could not easily, readily, or economcally acquire
el sewhere. Gournet Harvesting and Packi ng did not becone a grow ng
conpany. Gournet Farns did not becone a services conpany. The
products and custoners of each remained distinct and different.
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custom produced plastic products while new enpl oyer nmade cheap sinks
and did not manufacture custom plastic products]; Radiant Fashions,
Inc. (1973) 202 NLRB 938 [ 82 LRRM 1742] [no successorship because

busi ness different where earlier enployer nmanufactured | adi es'

brassieres and sold themunder its own |abel to retail outlets while
new enpl oyer was nmerely sew ng subcontractor, performng prearranged
sew ng operations on materials supplied by custoners, and did not work
on brassieres]; and Mne Wrkers, District 23 (1984) 271 NLRB 461

[116 LRRM 1487] [ no successorship because businesses different
where earlier enployer engaged solely in transloading of coal while
new enpl oyer engaged in both blending and transloading of coal].)

The majority points to several factors that arguably satisfy
the second prong of the Fall River inquiry, vi z., whether the
enmpl oyees of the new conpany are doing the same jobs in the same
wor ki ng conditions under the same supervisors. The majority
reasonably assunes that the harvesting conditions previously
obt ai ni ng anong Gourmet Harvesting and Packing's enpl oyees while
wor ki ng at Gournet Farns should al so obtain when those sane enpl oyees
performthe sane operations directly for Gournmet Farms. The majority
al so notes that Gournet Harvesting and Packing's operations nanager,
field supervisor, and at |east one foreman performed the sane
services for Gourmet Farns, and that Gourmet Farns naintained the
same job classifications and followed other terns and conditions of

enmpl oyment that were
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negoti ated at CGourmet Harvesting and Packing.®

These factors, however, are sinply not dispositive. Were
other factors of continuity are not present, or the facts and
totality of circunstances indicate that an unbal anced reliance on
work force continuity woul d be inappropriate, successorship wll not
be found despite satisfaction of this prong. (Cf., e.g., GCeorgetown
Stainless Mig. Corp., supra, 198 NLRB 234; Radiant Fashions, Inc.,
supra, 202 NLRB 938; Lincoln Private Police (1971) 189 NRB717[ 76
LRRM1727]; and Norton Precision, Inc. (1972) 199 N.RB 1003 [ 81 LRRM
15851] . ) ¥

% The majority, however, inits desire to establish
simlarities in operations after Gournet Farns began to supply its
own harvesting services, overlooks significant dissimlarities in
those operations fromthe pre-transfer operations of Gournet
Harvesting & Packing. Gournmet Harvesting & Packing' s enployees
worked at many different |ocations, as many locations as furnished by
Gourmet Harvesting & Packing's total nunber of grower customers, not
merely the single |ocation provided by Gournet Farms. Moreover,
prior to the transfer, the CGournet Harvesting & Packing enployees
were part of a unit at least 2% tinmes as large as the surviving
contingent at Gournmet Farms. It is difficult to believe that such
dramatic changes in working conditions would not have sone
perceptible inmpact on enpl oyees' expectations.

¥The majority's reliance on an overenphasized continuity in the
workforce is |ikew se msplaced. Wile no single factor has

determ native significance in resolving the successorship question,
the keystone is not work force continuity, but substantial continuity
of the enploying industry. (Prem um Foods, Inc. (1982) 260 NLRB
708, 714 [ 109 LRRM 1328] enforced (9th Cir. 1983) 709 F.2d 623 [113
LRRM3261].) Thus, while the majority places great reliance on the
fact that 190 out of Gourmet Farns' 240 enpl oyees were previously
part of the certified unit at Gournet Harvesting and Packing, this
fact is not of controlling significance. 1In Lincoln Private Police,
supra, all the new enployer's enployees at one tine had worked for the
previous unionized enployer. (76 LRRMat.p. 1728.) Yet, on the
totality of the circunstances, the national board found no
successor shi p.
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The final Fall River factor, whether the new entity has the
same products and basically has the same body of custoners, weighs
heavily against a finding of successorship in this case. As noted
above in conjunction with the first Fall River factor, Gourmet Farns
and Gournet Harvesting and Packing have neither the same products nor
the sane customers. Gournet Farns produces agricultural crops while
Gourmet Harvesting and Packing furnishes various agricultural services
to growers |like Gourmet Farms. Gournet Farms sells its products to
agricultural whol esalers and institutional produce buyers while
Gourmet Harvesting and Packing sold its product, agricultura
services, to growers |like Gournet Farms. Under circumstances where
ei ther both product and customers of previous and subsequent enpl oyer
di ffer, or the product and custonmers separately differ, the
national board will find an absence of successorship. (See Lincoln
Private Police, supra, 189 NLRB 717; Georgetown Stainless Mg. Corp.
supra, 198 NLRB 234; Radiant Fashions, I nc., supra, 202 NLRB 938,
Norton Precision, I nc., supra, 199 NLRB 1003; Cagles, Inc. (1975)
218 NLRB 603 [ 89 LRRM1337], and Mne Wrkers, District 23, supra,
271 NLRB 461. )"

" The majority's failure to apply Fall River is especially
noteworthy on this point. [Imrediately after observing that the
enmpl oyees perceﬁtlons of working conditions woul d have remai ned
constant under the new conpany, the Supreme Court observed that over
hal f the vol ume of the new conpany's business was frovided by forner
custoners of the previous entity. (1d. at p. 2231.) There are no
facts to show that Gournet Farms drew any of its customers for
agrlculturalvﬁroduce from Gournet Harvesting & Packing's service
cust oners. ile the presence of this factor was deened worthy of
comment by the Supreme Court, its absence is not noted by the

maj ority.
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Thus, two out of the three Fall R ver factors wei gh agai nst
a finding of successorship inthis case. The third factor is
i nconclusive in isolation, but national board precedent has found
agai nst successorship where this factor is outwei ghed by
countervailing factors al so present in this case. (See Lincoln
Private Police, supra, 189 NNRB 717.) | therefore woul d not have

found Gournet Farns to be the successor of Gournet Harvesting and
Facking.g

It remains to note that having found no successorship, |
would al so find no duty to bargain in Gurnet Farns, and derivatively
no violation for failure to furnish requested information. | concur

in the Admnistrative Law Judge's finding

8l Havi ng considered continuity of business operations, working
condi tions as |oerce| ved by the enpl oyees, and the inpact of
continuity or lack of same in products and customers, | cannot agree
with the mpjority that this analysis fails to consider the totality
of the circunmstances and relies merely on differences in the |ine of
busi ness carried on by Gourmet Farms and Gournet Harvesting &
Packing, significant as those differences are. Nor can | accept the
maj ority's suggestion that a closer reading of the national board's
under | yi n% decision in Fall River would change ny conclusions. The
national board explicitly noted that there were no differences in
services or products between the old and new enpl o;ill ng entities.

See Fall River Dyeing & Finishing Corp. (1984) 272 NLRB 839,

40.) It also considered the inmportance of continuity in custoners
between the predecessor and successor entities. (Ibid.) Based on
the continuity of custoners, the national board found that "a
substantial part of Respondent's business is linked with [the
predecessor firm]." (Ibid.) Wile on the facts | reach a
different conclusion fromthat reached by the national board and
Supreme Court in Fall R ver, ny analysis tracks with both the Court's
and the board's. An agricultural enployer under our Act has neither
of the options for contesting inappropriate assertions of
successorshin avail abl e under the national act; he may neither
express a good faith doubt in the union's continuing mag ority status,
nor may he petition for a newcertification election. (Cf. Fall
R ver, supra, 107 S. Ct. at p. 2235, n. 8. ) Under these conditions,
| believe especially rigorous exam nation of factors said to
demonstrate successorship should be the norm
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of no alter ego or single integrated enpl oyer as well. In the
event Gournet Farns' conduct regarding the Uhited Farm VWrkers of
Anerica, AFL-A Os infornation request were found sufficient to

rai se an estoppel against denial of a duty to supply the
information, | would nerely order the information to be produced.
Gournet Farns is al so under no duty to effects bargai n the dor mancy
of Gournet Harvesting and Packing. Veére such a duty shown on any
basis, | would find wai ver based on the Union's express refusal of
Gournet Farns' offer to so bargain.

Dated: August 19, 1988

| VONNE RAMOS RI CHARDSQN, Menber
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigati nghcharges that were filed inthe H Centre

I:ePl onal O fice, the General Counsel of the Agricultural Labor

Rel ations Board (Board) issued a conplaint which alleged that we,
Gournet Harvesting & Packing, | nc. and Gournet Farns, had viol ated
the law After a hearing at which each side had an opportunity to
Pr esent evidence, the Board found that we did violate the | aw by
ailing to notify and bargain wth the United FarmVWWrkers of _
Anerica, AFL-A Q our enpl oyees' exclusive bargai ning representati ve,
over the effects on themwhi ch nmay have resul ted from Packi nfg' s
goi ng out of business and failing to provide the GFWw th information
whi ch the Uhion requested. The Board has told us to post and publish
this Notice. VW wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act
is alawthat gives you and all other farmworkers in Galifornia
these rights:

To organi ze yoursel ves;

To form join, or help unions; _

To vote in a secret ballot election to deci de whether you

want a union to represent you; _

To bargain with your enpl oyer about your wages and worKi ng

conditions through a union chosen by a najority of the

enpl oyees and certified by the Board,

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

A whpkE

Because it is true that you have these ri ghts, we pronmise that:

VE WLL NOT do anything, in the future, which restrains or

coerces you or any other farmworker fromdoing or refraining from
doi ng, any of the things |isted above.

VE WLL NOT fail to provide the Union wth rel evant infornation upon
request .

VEE WLL offer to bargain wth the Union about the effects of
Packi ng' s cl osure on our enpl oyees

Dat ed: GCURMVET HARVESTI NG & PACKING | NC. ,
GOURMVET FARVB

By:

(Representative) (Title)
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| f you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor

Rel ations Board. One office is |ocated at 319 Waternman Avenue, H
Centro, California 92243. The tel ephone nunber is (619) 353-2130.
This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOTI' REMOVE OR MUTI LATE
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CASE SUWARY

Gour met Harvesting & Packing, Inc. 14 AARB No. 9

and Cournet Farns Case Nos. 81-CE-2-EC

UFW 81- CE- 94- EC
82- CE- 18- EC
83- CE-55-EC
83- CE-60- EC
83- CE-62- EC
83- CE-90- EC
83- CE-103- EC

Backgr ound

Gour met Harvesting and Packing, Inc. (Packlng) was organi zed in 1974
by essentially the sane parties who had founded Gournet Farns (Farns)
one year earlier. Farms is a grow ng conpany of various agricultural
conmodities including al falfa and asparagus.” Packing came into
being in order to provide general |abor, harvesting, marketing and
shlﬁp|ng services tor independent growers on contract. Farns was one
such custoner of Packing's. Packing' s field and harvest egBIo%Fes
had been represented by the United Farm Wrkers of Anerica, AFL-T O
(UFW or Union) whereas Farm's own work force of year-round tractor
drivers and irrigators had never been the subject of representation
proceedi ngs. After econom c circunstances forced Packing to cease al
operations in 1979, Farnms assumed direct responsibility for harvest
and packing services which it had previously contracted out to
Packi ng. Accordlngly, Farns took back certain facilities which it had
theretofore | eased to Packing, assumed | eases on other facilities
used by Packlng,.and pur chased or took over certain equi pment from
Packln?. In addition, Farns hired Packing's fornmer general nmanager
to performfor Farns essentially the sane services as had been

provi ded by Packing and hired the same supervisor, crew foremen, and
enpl oyees whom Packi ng had assigned to Farnms' operations in prior
years.

ALJ' s Deci sion

Following a full evidentiary hearing based on unfair |abor practice
charges which the UFWfil ed agai nst both Packi ng and Farms, in which
nunerous violations of the Agricultural Labor Relations Act (ALRA or
Act) were alleged, the Admnistrative Law Judge (ALJ% found that
Packing had violated its duty to bargain by going out of business

Wi t hou tlnﬁly not|fy|ng and offering to bargain with the UFW over
the effects of its closure on e?Ponees. He al so found that Farns
becane a successor enployer to Packi ng and thereby assumed but
failed to properly carry out Packing's obligation to bargain with
the UFW including a failure to provide the Union with rel evant

i nformation when so requested. In addition, the ALJ found that Farns
had engaged in a pattern of harassnent and discrimnation, including
failuré to tinmely recall and/or denial of work, against the crew of
Abel ardo Varela over a period of years in retaliation for the crew s
participation in a 1979 strike.



Board' s Deci si on

_ The Board affirned the ALJ's finding of successorship and a
failure of the duty to bargain by conduct including (1) Packing s
failure to effects bargain and (2) Farms failure to provide
I nformation upon request. The Board, however, did not find that
Farns, followng its successorship, failed to bargain in good faith
wth the W Wth regard to the allegations concerning the Varel a
crew, the Board found no violations of the Act and reversed the ALJ's
finding in that regard. The Board directed Respondents to bargai n
over the effects of Packing' s closure, to provide the Lhion wth
rel evant information upon request, and to post, distribute, and read
t]g eﬂpl oyees the standard notice summari zi ng the Board' s disposition
of this natter.

Goncurring pi ni on

_ Menber Gonot agrees with the finding of successorship but
wites a separate opinion to el aborate further on the flaws which he
and t he rra% ority opinion perceive in Menber R chardson's dissenting
anal ysis of the successorship issue. Gontending that the dissent has
msread the Fall Rver case, he points out that the NLRB and the
courts are only concerned w th what happens to the affected
operation, and not wth the types of business in which the two
I nteracting conpani es are engaged, and that as |ong as the affected
bargaining unit remains appropriate after the takeover, it is of
little consequence that the all eged successor differs greatly from
t he conpany which ran the operation in question. F nding that the
bargai ning unit renai ned vi abl e after the takeover, he concl udes t hat
the dissent has erred in relying on the nature of the overall
busi ness of Gournet Farns versus that of Gournet Harvesting and
Packi nﬂ for a determnation of successorship. He also takes issue
wth the dissent's assertion that a nore rigorous approach to
successorshlﬁ Is required under the ALRA noting that, in this regard,
}\E%A di ssent has overl ooked key differences between the ALRA and t he

D ssenting and Goncurring oi ni on

Menber MCarthy would affirmthe ALJ's finding that the

Enpl oyer unl awful | y harassed the Varel a crew because of crew nenbers'
Part| cipation in union activities. Wile enployers are generally
ree to express their views, argunents and opi ni ons about uni ons,
they violate the | aw by engaging in nane-calling, insults and ot her
derogatory comments directed at enpl oyees if the cooments, as those
uttered by foreman Medrano herein, tend to interfere wth enpl oyees'
protected concerted activities.

D ssenting and Goncurring Qoi ni on

o Menber Ranos R chardson di ssented fromthe majority's
finding of successorship in Gurnet Farns. Wsing the anal ysis of
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the United States Supreme Court in Fall River Dyeing and Finishi n%
Corp. v. NLRB (1987) _—U. S. [t107 S.Ct. 222 A she woul d have
found the lines of business, products, wor ki ng

condi tions of enployees suffici entIK different to prevent a _

successorship finding. She would therefore have found no du.t%/ in
Gourmet Farms to furnish information or to effects bargain with the
union. She concurred with the majority in finding no violations of

Labor Code sections 1153(c) and ( a)

S, custoners, an

* * *

This Gase Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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AR E SCHOORL, Admnistrative Law Officer:

This case was heard before me on May 4, 5, 6, 9, 10, I, 12;
13, 14, 26, and 27, in E Centro. The original conplaint which issued
on Cctober 6, 1982, based on three charges (81-CE-2-EC, 81-CE-94-EC and
81-CE-18-EC) filed by the United Farm Wrkers of Anerica, AFL-CO
(hereinafter referred to as the UFW agai nst Gournet Harvesting and
Packing, Inc. and Gournet Farns (hereinafter referred to as Respondent
or GHP and GF) alleged that Respondent conmtted various violations of
the Agricultural Labor Relations Act (hereinafter referrred to as the
ALRA or the Act). On April 27, 1983, a first amended consol i dated
conpl ai nt, based on four additional charges (83-CE-55-EC 83-CE-60-EC,
83- CE- 62- EC and 83- CE-90-EC) and duly served on Respondent, alleged
that Respondent commtted additional violations of the ALRA. During
the hearing General Counsel anended the conplaint alleging an
additional violation of the ALRA based on an additional charge (83-CE-
103-EC) which was duly served on Respondent.

CGeneral Counsel, Respondent and Charging Party appeared at
the hearing and General Counsel, Respondent and Charging Party filed
post-hearing briefs.

Upon the entire record, including my observation of the
demeanor of the witnesses, and after consideration of the argunents and
briefs nade by the parties, | make the foll ows:

FI NDI NGS OF FACT

[. Jurisdiction

Respondent has admtted and | so find that Respondent is an

agricultural enployer within the neaning of section 1140.4( c) of the



Act and that the UFW the charging party herein, is a |abor
organi zation within the meaning of section 1140.4(f) of the Act.

1. The Alleged Unfair Labor Practices

Respondent is alleged to have violated its duty to bargain in
good faith (Section 1153( e) of the Act) from December 1979 to the
present by continuing to bargain in bad faith with no intention to
agree to a collective bargaining contract as manifested by the totality
of its conduct, including but not limted to the follow ng acts and
om sSi ons:

(a) Respondent failed and refused to provide information
requested by the union which was necessary to the union's perfornmance
of its function as the exclusive bargaining representative of
Respondent' s enpl oyees.

( b) Respondent has grossly del ayed negotiations by taking no
action over a year to nmeet with the UFW

( ¢c) Respondent has engaged in dilatory tactics to stifle
opportunities for productive discussion by unreasonably delaying in
maki ng tinely or adequate proposals or counterproposals.

(d) Respondent has failed to provide a negotiator who is
know edgeabl e and supplied with adequate information regarding
Respondent's operations so that fruitful negotiations could result.

( e) Respondent has nade a nockery and a sham of
negotiations by its conduct, including but not limted to the
fol | ow ng:

(1) Failure to informthe union that GHP had al r eady
ceased to enploy any agricultural enployees while naintaining the

appearance that it was still in operation



(2) Proposing a wage increase for its agricultural
enpl oyees on Septenber 1979 and in January 1981 while failing to
notify the union that it had already ceased to enpl oy agricul tural
enpl oyees.

GP is further alleged to have viol ated section 1153( c) of
the Act in March 1979 by transferring and diverting its harvesting
operation and bargaining work to GF, its alter ego, successor and/or
single integrated enpl oyer wthout bargaining with the UFWregardi ng
the decision and effect of this transfer, in order to enable GP to
avoid its bargaining obligations with the UFWand to di scourage
participation in the UFW

Respondent is further alleged to have viol ated sections
1153(c), (d) and (e) of the Act since ctober 1981 by unilaterally
and discrimnatorily refusing and failing to tinmely recall the Abel ardo
Varela crew (crew #1) for Respondent's weeding and thinning and
harvest seasons because of the crew nenbers' support for the acts on
behal f of the UFWand because of various crew menbers and the foreman's
participation in ALRB processes. It is further alleged in this respect
that Respondent's failure and refusal to recall Gew No. 1 was done
wi thout notice to or bargaining with the LFW

It is further alleged upon the return to work of the nenbers
of Gew No. 1, that Respondent by and through its agents A fredo
Medrano and Rodol fo Castillo engaged in nunerous acts of intimdation
and harassnment directed against the crew nmenbers in order to di scourage
their support for the union, in retaliation for their participationin

a 1979 strike and in an attenpt torid itself



of union supporters. These acts of harassnent and intimdation
include but are not limted to the follow ng:

(a) On February 20, 1983, Respondent through its agent
Al fredo Medrano laid off Crew No. 1 despite the fact that it was the
senior crew and other crews continued to work.

(b) In March 1983 Respondent through its agent General
Foreman Al fredo Medrano discrimnatorily refused to reappoint
agricultural enployee Raul Cuen to the checker position in Crew No. 1
in order to discourage Crew No. 1 fromparticipating in union and
protected activities.

(c) Since August 1982 and continuing to the present
Respondent had consistently assigned Crew No. 1 to very |ow yielding
fields and provided it with fewer hours work which has resulted in
| ower wages ear ned.

(d) Since on or about February 1983 Respondent through its
agent Medrano assigned Rodolfo Castillo to the "checker"” position in
Crew No. 1 in order to harass the crew by such acts, including but not
limted to, unreasonably requiring Crew No. 1 to overfill asparagas
boxes contrary to Respondent's past practice.

( e) On nunerous occasions A fredo Medrano has nade
threatening and coercive statenments directed to the returning strikers
referring to their prior participationin a 1979 strike and their
supporting the union in an attenpt to create an atnosphere of
i ntimdation.

Respondent is further alleged on May 5, 1983, during the
hearing of the instant case, through Medrano to have discrimnatorily

discharged or laid off Crew No. 1 because of the



participation of some of its menbers in ALRB procedings and in
concerted and union activities. It is further alleged in this respect
t hat Respondent in discharging or laying off nmenbers of Oew No. 1
viol ated Section 1153( e) of the Act by not complying with its own
seniority practices wthout notice to or bargaining with the UFW

I11. The Question of Alter Ego, Successorship or Single Integrated
Enterprise

A Facts

JimEnis, his brother, Rchard Eni s, JimBeauchanp and John
Jackson founded Gourmet Farms in 1973. Its purpose was the grow ng of
certain crops on land it owned and |l eased in the Inperial Valley. The
next year JimEnis, Rchard Enis, Harold Rochester, John Jackson, Jim
Beauchanp and Robert Beauchanp founded GHP. Its purpose was to
harvest, pack and market the crops raised by G- and other growers in
the Inperial Valley. Harold Rochester was the general manager of GP
and was in charge of the daily operations and conferred periodically
with Rchard Enis on the managenent of the business. John Jackson was
in charge of Gournmet Farns but in 1976 JimEnis took over the
managenment of GF's operations.

The principal crops at Gournet Farns were al falfa, |ettuce,
asparagus, onions, garlic and cantal oupe. The lettuce harvest season
ran from Novenber through January, the asparagus harvest season January
through March or April, the onion harvest April through June, the
garlic harvest June and July. There was little or no work in August
and Septenmber. In Qctober and Novenber, the cantal oupe harvest took
pl ace and there was weeding and thinning to be done wth other crops.

GP performed all of the harvesting,
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packi ng, thinning and weedi ng and narketing of those crops. Y ‘arold
Rochester was the general nanager and A fredo " Chassi s" Mdrano was
the general foreman. Medrano hired the agricul tural workers through
the individual foreman who would travel to Calexico on a daily basis
and pick up the workers at a central neeting point and transport them
In buses to GHP's work sites. There was a |large turnover in
agricultural workers especially during the asparagus season. |In 1978
GP hired approxi matel y 600 enpl oyees per day which added up to 15, 000
different persons that worked i n one asparagus harvest season. G
enpl oyed 300, 150 and 100 workers overall in the onion, garlic and
cant al oupe harvesti ng season respectively. There was no indivi dual
enpl oyee seniority systemutilized at G but rather a forenan
seniority system The practice was to recall the forenen and their
respective crews according to a forenan's

| ength of service at G and in Harol d Rochester's enpl oy before GP

was f ounded. 2

Oh March 22, 1977, GP agricultural enpl oyees el ected the
United FarmWrkers (URW to be their collective bargai ni ng
representative. The Board certified the UFWas such on March 29,
1978. The Board found that G- was a separate entity so that its
enpl oyees were not included in the G enpl oyee bargai ning unit.

@GP and the UFWentered into a col | ecti ve bargai ni ng contract

which was in effect fromJuly 10, 1978 to January 1, 1979.

1. Gournet Harvesting and Packi ng provi ded t hese sane
service to other growers but 33%of its work was exclusively wth
Gour net  Far ns.

_ 2. Harol d Rochester owned and operated a custom harvest
busi ness before joi ning GP.



In Cctober the UFWcontacted GHP and requested the initiation of
negotiations for a new contract. On Novenmber 27, 1978, GHP along with
ot her vegetable growers and harvesters began bargaining talks with the
UFW By January 19, 1979, no agreenent had been reached and the UFW
went out on strike against all of the vegetable growers and harvesters
i ncl udi ng GHP.

During January and February because of the strike GHP incurred
great difficulties in recruiting workers since the strikers engaged in
mass pi cketing, physical and verbal abuse of the nonstriking and
repl acement workers, etc. On February 21, 1979, GHP and the ot her
vegetabl e growers and harvesters nmade a final contract offer to the UFW
on a take-it-of-leave-it basis. On February 28, the union responded
rejecting the industry's offer and presented its own conplete contract
proposal. The enployers rejected the union's offer and declared an
inpasse.§/ However, GHP met with the UFWon March 7 and 8 to see
whet her the two parties mght reach an agreement on an interimwage
settlement. However their efforts were in vain. On June 5 GH

withdrew fromthe industrial group and so notified the uFw &/

The strike had a devastating effect on the GHP operations.

_ 3. In the Admral Packing (1981 7 ALRB No. 43) case which
included all of the vegetable growers and harvesters as Respondents, the
Board found that the enployers had bargained in bad faith, that it was
a fal se inpasse and the strike had been converted into an unfair |abor
practice strike.

4. After the founding of the two Gournmet entities there had been
sever al chan};es of ownership so by June 1979, the owners of GHP were
JimEnis 45% Richard Enis 18% Harold Rochester 10% Ji m Beauchanp 9%
and Gournet Farnms 18% The owners of Gourmet Farns were JimEnis 78. 6%
and Ji m Beauchanp 21. 3%



Because of the picketing and general intimdation of the non-striking
and replacenent workers it was very difficult to recruit asparagus
harvest workers so that GHP had only 300 asparagus harvesters enpl oyed
at any one tine. Since one half the asparagus crop was not harvested,
Respondent GHP and GF lost three mllion dollars and GHP found itself
in serious financial straits. In June 1979 GHP was unable to secure
addi tional financing and so as Harol d Rochester testified w thout nmoney
or workers JimEnis, Richard Enis and he decided to cease operations,
at |least tenporarily. The Enis brothers consulted with Harold
Rochester about the future of GHP and decided that GF woul d take over
the GHP operations in respect to the Gourmet Farms' crops. So in
August Rochester began to work as the general manager for G- and he in
turn hired Alfredo Medrano as the general foreman and all the other
foremen who had worked at GHP.

Gourmet Farns continued the same method of hiring
enpl oyees, through the forenmen, as had been utilized by GHP. From
August 1979 until the present CGournet Farns continued to nanage the GHP
operation regarding its own crops. In this respect G- continued to
weed, thin, harvest, pack, and nmarket the same crops GHP had done
before the 1979 changeover. GF continued to utilize, as GHP had
before, the same supervisory personnel, much of the same equipnent,@
the same personnel policy, the sane hiring system the sanme packing

shed Iocations,gl the same job classifications, the

5. & leased nost of GHP' s harvesting equi pment, buses,
trucks, etc.

6. Before the takeover GHP | eased 4 packing sheds including one

fromGF. Afterwards, G- operated the one it previously had |eased to the
GHP and | eased one of the packing sheds GHP used to | ease.
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same wages, the same fringe benefits, the same hiring procedure, the
same seniority system the sane enployee transportation system

(Cal i xi co-work site-Cal exico), the sane nunber of harvesting and
packi ng enpl oyees, and with the sane pattern of 70% of the harvest
enpl oyees returning each year.

Nei ther GF or GHP ever inforned the GHP enpl oyees that G- had
taken over the GHP operations. In October 1980 GHP resumed col | ective
bargai ning sessions wth the UFW The UFW I earned about the takeover
in April 1981 when GHP's general nanager Harold Rochester nentioned
the fact at an ALRB hearing with respect to charges which had been
filed against another agricultural grower. After that date GH met with
the UFWin bargaining sessions and stated that they would sign a
col l ective bargaining contract wwth the UFWif a court of conpetent
jurisdiction established that GF was the successor of GHP. G- and the
UFW br oke off negotiations in Novenber 1982 as the UFWfiled a 1153( e)
charge with the Board with one of its purposes being to secure an ALRB
ruling on the issue of successorship.

CH enpl oyed between 30 to 50 agricultural enployees before
the take over and approximately the same anount afterwards that is in
the growng of its crops in counterdistinction to the harvesting, etc.
Most of these enployees were year round tractor drivers and irrigators.

In Septenber 1982 James Enis becane the sole owner of GF. In
Sept enber 1982 Janes Enis became the owner of 72% of the partnership
interest of GHP, Richard Enis 18% and Harol d Rochester 10% In March

1983 James Eni s becane the sole owner of GHP
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B. Analysis and Concl usi on

It is necessary to determne whether G- is the alter ego or
the successor of GHP or that the two entities are a single integrated
enterprise. |If G-is any one of the three, it wll have succeeded to
GHP' s duty to bargain and will have the obligation to continue to
bargain in good faith with the UFW

The ALRB has foll owed NLRB precedent concerning the
criteria to determne whether entities are alter egos, successors or
single integrated enterprises. L

In John Bl nore, et al. (1982) 8 ALRB No. 20, the ALRB has

pointed out that the difference between an "alter ego" and a
"successor".

The term' successor' is ordinarily used to describe a business
entity which takes over the operations of another entity in a
bonaf | de business transaction, such as a nmerger, consolidation,
or purchase or assets. See (Golden Sate Bottling Co. wv.
N.L.R.B. (1973) 414 U.S. 168, 182-3, n. 5 (84 LRRM2839).
The term' alter ego’, on the other hand, is reserved for those
situations in which a successor entity is: . . . nerely a

di sgui sed continuance of the old enﬁl oyer. (Citations) Such
cases involve a nere technical change in the structure or
identify of the enploying entity, frequently to avoid the
effects of the labor [aws, w thout any change in the ownership
of managenent. (Howard Johnson, Inc. v. Detroit Loc Jt. EX.
Bd., Etc. (1974) 417 U.S. 249, 260 [86 LRRM2449].)

It is clear in the instant case that if any of the three
categories i . e. alter ego, successor or single integrated enterprise
woul d apply, GF would be the successor of GHP rather than either of the
other two. In ny opinion a business entity G- took over the operations

of another business entity in a bona fide business

7. Hghland Farms (1979) 5 ALRB No. 54; Rivcom Corporation
(1979) 5 ALRB No. 55; and Abatti Farnms (1977) 3 ALRB No. 83.
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transaction. The bona fide business transaction in the instant case
was a nerger of the G operations wth those of GF. 8/

The cases which involve an alter ego have to do wth a
busi ness entity which continues to operate the sane business but wth a
nere technical change in the structure or identity of the enpl oying
entity. Athough G- continued to operate its farmng operation as
before, it took on an additional and different operation the
harvesting, packing, etc. of crops, albeit its own. The ALRB had
already decided that the two entities were separate and distinct and
were not a single enployer and that the G- enpl oyees were not part of
the bargai ning unit conposed of GHP enpl oyees.

Now that | have determned that if there were an obligation
on the part of G- to bargain wth the UFW it woul d be as a successor
not as an alter ego, a reviewof the characteristics of a successor is
now i n order.

Both the ALRB and NLRB precedents consi der an enpl oyer who
takes over a business to be a successor to the previous enpl oyer's
col | ective bargai ning obligation when there is a substantial continuity
of the enterprise.

The ALRB has determined that the nost inportant factors to be

taken into consideration in determning successorship are:

8. Furthernore, although the ownership of the two entities
were simlar, | find that the changeover was not done to avoid the
effects of labor law i .e. the obligation to bargain wth union on the
part of the GP. In the sumer of 1979, GP found itself in serious
financial straits unable to continue to function w thout adequate
financing. The decision by Janes Eni s, Harold Rochester and R chard
Enis to have G- take over G s operations was a reasonabl e busi ness
decision. Janes Enis credibly testified that the banks woul d no
| onger lend funds to G but would provide only G- with credit for the
harvesting, packing, etc. of its own crops.
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substantial continuity of the business operations, simlarity of

pl ant and nachi nery, simlarity of products or services, simlarity

of working conditions and continuity of the work force.gl

In the instant case G- continued performng the sane services
as GHP the harvesting, the packing, etc. of the same crops (although
on a smaller scale since it no | onger harvested crops belonging to
other growers). It continued to utilize the sane supervisory
personnel, the sane working conditions (wages, fringe benefits
etc.) and the same systemof recruiting its work force. X 1t also
continued to utilize the same equipment and the sane plant e. g., the
packi ng houses as its predecessor GHP.

Accordingly based on the above-nentioned factors, | find that
G- is a successor to GHP.

Respondent argues that G- is a farmng conpany that grows
crops and its agricultural enployees have never been a part of the GHP
bargaining unit and have not voted for the UFW G- points out that
placing the G- enployees in the sane unit as the GHP enpl oyees
deprives the G- enpl oyees of the right to independently choose whet her
they wished to be represented by a bargaining agent and if so which

one.

However, there is NLRB and ALRB precedent for enployees

_ 9. The NLRB utilizes the sane criteria but it places
Brlnary I mportance on the continuity of the work force. Nevertheless,
ecause of the high mobility of the California agricultural |abor
force the ALRB does not place the same prlnar¥ I nportance on this
factor but considers it along with the other factors.

10. Approximately 70% of the previous years harvest
enpl oyees return every year.
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bei ng i ncluded in a bargai ning unit when they have not had an
opportunity to vote. In a vast najority of the successor cases, the
enpl oyees who are newy hired by the successor enpl oyer have never
voted for the union but are included in the bargai ning unit.
Furthernore, the NLRB precedent wth respect to accretion of
new enpl oyees to an al ready existing bargai ning unit al so includes
enpl oyees who have not voted in a unit wthin which they are incl uded.
The accretion doctrine ordinarily applies to new enpl oyees who have
common interests wth nenbers of an existing bargai ning unit and who
woul d have been included in the certified unit or are covered by a

current collective bargai ning contract. =

If an el ection took place at
Respondent s after the successorship occurred, the G pre-successorship
enpl oyees, who are nainly irrigators and tractor drivers, woul d have
been included in the bargaining unit, since under the ALRA all of the
enpl oyees of an agricultural enployer are included in a unit. Because
of this latter ALRA provision the ALRB does not have to deci de whet her
new enpl oyees have common interest with nenbers of an existing

bargai ning unit because under ALRA it is assuned that all of enpl oyees
of an agricultural enpl oyer have interests in conmon. e of the
factors that the NLRB takes into consideration in accretion cases is
the ratio of the nunber of new enpl oyees to the nunber of enpl oyees in
an already existing bargaining unit and in the instant case the new

enpl oyees are a very snall percentage of the nunber of the enpl oyees in

the ol der existing bargai ning unit.

11. See, N.L.R.B. v. Renaissance Center (1979) 239 NLRB
1247 [100 LRRM 1121].
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V. The Question of Respondent Not Informng the UFWof GHP's
Dormancy and GF's Takeover of its own Harvesting Operation 12/

A Facts

In the fall of 1979 G- continued the GHP operations w thout
variations as the same supervisory personnel and workers perforned the
same duties as they had at GHP. Harold Rochester and JimEnis admtted
that no one representing G- or GHP notified the UFWof GHP's goi ng
dormant and the GF takeover in the summer of 1979. Furthernore, they
testified that at no time did they informCharles Stoll, GHP's
negotiator to notify the union about the dormancy, etc.

In Septenmber Stoll wote a letter to Richard Chavez of the UFW
I nquiring whether the union would agree to an interimwage increase.
The UFWfailed to reply. Both Rochester and JimEnis testified that
t hey know nothing of this action by Stoll.

Rochester informed Stoll in Septenber or Cctober 1979 that GF

had taken over the GHP operations.ly

Rochester testified that he and
the other principals discussed on various occasions about notifying the

UFW and t hey decided not to do so without their

12. This section which treats the question of the lack of
notification about GHP's dormancy involved the follow ng allegations in
the complaint herein: Respondent has made a nockery and sham of the
negotiations by (1) failure to informthe union of the GHP dornmancy and
the G- takeover; ( 2) proposing wage increases for GHP enpl oyees when
CGHP had ceased operations. Respondent failed to provide a negotiator
know edgeabl e of GHP' s operations and viol ated Sections 1153( e) and
(c) of the Act by transferring the harvesting operations to GF w thout
negotiating with the union in order to avoid its bargaining obligations
with the UFWand to discourage participation in the UFW

13. Rochester testified to so informng Stoll. Respondent
never called Stoll as a witness to refute Rochester's testinmony in
this respect and Barsamian testified that when he called Stoll the
evening of April 27, Stoll indicated he al ready knew about it.
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attorney' s advi ce.

JimEnis testified that he never discussed the question of
dormancy wth Soll since he was concentrating on managi ng GF' s
operations and not the negotiations wth the UFWbecause that was the
concern of his brother R chard Enis and Harol d Rochester.

Charles Stoll continued to represent G as a negotiator until
Decenber 15, 1980, the date on which he attended his | ast negotiating
session. (Gonsequently he represented Respondent for approxi mately 16
nonths after G went dornant in the summer of 1979. During this
period he failed to informthe UFWof the fact that G had gone dornant
and that GH had taken over GHP' s operations wth respect to its own
Cr ops.

Barsaman testified that neither GHP's principals or Charles
Soll ever told himof the dormancy and that he first heard of it the
day, April 27, 1981, Harold Rochester testified about it at the ALRB
heari ng. Barsaman contended that until that date he had just heard

runors of a G takeover of G 14

14. Rochester first testified that he had tol d Barsam an
about the takeover in the latter part of 1979 or the early part of
1980. he later testified that he told himprior to a bargai ni ng
session while talking to himabout the preparations. So it woul d have
had to be after January 1981 when Barsam an took over as GP
negotiator. BEven later Rochester testified that he did not know
whether it was just prior to or during a negotiation session. Barsam an
deni ed havi ng know edge until the day Rochester nentioned at the ALRB
hearing. | find Barsaman's version and Rochester's | atest testinony
on this point of Barsaman's know edge to be the nore worthy of
belief. | believe that Rochester made a sincere effort to remenber as
accurately as possi bl e when he told Barsaman about the dornancy and
therefore his |ast version would be the nost trustworthy. 1 also
found Barsaman's testinony on this point to be credibl e since |
bel i eve his surprise was genui ne upon | earning of GHP' s dornancy at
the April 27 negotiations neeti ng.
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Nevertheless, it is beyond dispute that no one representing
@GP or G- ever inforned the UFWthat G4 had gone dor nant .

O April 27, 1981, David Martinez, the UFWnegotiator and Ron
Barsaman were in the mdst of negotiation tal ks when they
si nul taneousl y recei ved tel ephone calls: Martinez a call fromDavid
Arismendi, an ALRB fiel d examner and Barsaman a call from Sarah
Vol fe, one of his |aw partners. They inforned Martinez and Bar sam an
respectively that Rochester had just testified at an ALRB hearing t hat
the G- had taken over the G operations in 1979. Needless to say,
Martinez denanded to know from Barsam an whet her the news that they
had both just received was true. Barsaman, wth obvious
enbarrassnent, said that he did not know al though he had heard runors
about the dornancy and takeover.

Martinez demanded to know what woul d be Barsaman's next step
toclarify the situation and the latter asked for a couple of weeks to
I nvestigate and then report back to Martinez. Martinez consent ed.
Martinez added that the union would file charges and that it
represented at |east the harvest enpl oyees working at GF. At the April
30th nmeeting the union delivered a letter to Barsaman setting forth
Its position that it considered G- to be the successor and therefore
wth aduty to bargain with the UFWand the uni on woul d pursue its
| egal renedies to protect its statutory rights.

At the My 5 neeting, Barsaman responded to the letter and
said that he would put GHP's position in witing at the next neeting
My 18. A the May 18 session, Barsaman orally inforned Martinez
that the G- position was that it was not the successor or alter ego of

@GP but it was wlling to continue to bargain with the union so
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that in the event a court of conpetent jurisdiction found that it was
the successor or alter ego it would have conplied with its duty to
bargain. He added that as the representative of GP he stated that GP

was wlling to negotiate the effects of the takeover by & Y

The parties continued to negotiate a contract and at sone of
the neetings the subject of the successorship would cone up. The

parties would reiterate their respective positions and return to the

16/

negotiations.— A the February 16, 1982 neeting David Martinez stated

that the negotiations were a waste of tine wthout agreeing on a
contract and Barsaman agreed. Barsam an suggested at the February
1982 neeting to put the effects bargai ning i nto abeyance and Mrtinez
answered that "We' I'| think about it " .

The parties schedul ed neetings in May for both G and GP
negotiations. They were to nmeet in the norning to negotiate G+ and
the effects of the closure and in the afternoon to negotiate G- and
contract. However David Martinez was unavail abl e for the neetings and
they were cancel | ed by mutual agreenent.

I n June Mendoza repl aced Martinez as the UFWnegoti ator and
in July he contacted Barsaman and they agreed to have a neeting on
August 3. At the neeting, Mendoza promsed to prepare a three year

col | ective bargaining proposal for Respondent. O August 9

15, Barsaman never put in witing Respondent's position
regarding the duty to bargain for a contract and/or effects of closure
until the Spring of 1982.

_ 16. The neetings took place in June and July 1981. There was
a interval of six nonths during which the parties did not neet. In
1982 neetings took place in January, February and August.
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Barsam an sent Martinez two letters on behalf of GF and G
respectively. In the first letter he contended that the UFW was not
the certified bargaining representative of G- enployees but that G-
was willing to negotiate with the union for the purpose of agreeing
to a collective bargaining agreenent which G- would accept and sign
in the event of a court of conpetent jurisdiction held that G- was
the successor to GHP. In the second letter Barsaman infornmed the
union that he was awaiting a comunication from the union about its
position, proposals and scheduling regarding the effects of GF s

cl osure.

On August 12 Martinez sent a letter to Barsaman in which he
requested that G- admt it was the successor to GHP and comence
negotiations. Martinez added that if G- failed to do so the UFWwoul d
have to resort to court action to resolve the issue of successorship.

On Novenber 15 Martinez sent a letter to Barsam an stating
that he had not yet received a reply to his August 12 letter but sent
hima new contract proposal and suggested sane neeting dates.

B. Analysis and Concl usion

There are two possible effects of Respondent's conceal ment of
the fact that G- had taken over the GHP operations. First, there
woul d be the effect of depriving the UFWof the opportunity to bargain
over the effects of Respondent's decision to close the GHP' s
operations and turn themover to GF. Secondly, there would be the
effect on the collective bargaining negotiations with the UFW

Ceneral Counsel has alleged that the effects of the

conceal ment have been to make a nockery and a sham of the



negoti ati ons and Respondent engaged in such secrecy to avoid its
obligation to bargain wth the UFWand to di scourage participation in
the UFW

The initial inpression of what has occurred seens to coi nci de
with General CGounsel's allegations but a careful review of the facts
reveal s that the effects of the concealnent are mninal and of little
or no advant age to Respondent .

S nce the LFWdid not |earn of the G- takeover of GHP' s
operations for alnost two years, it was deprived of the opportunity to
bargai n with Respondent over the effects of the takeover. However, the
effects of such takeover were mninal since all of the G enpl oyees
who worked on GF' s crops continued to do so wth the sane wages, sane
fringe benefits, same supervisors, same working conditions, etc. as
before. Incidentally, General (ounsel proved all those facts in his
presentation of his case to showthat G- was the successor to GP. S0
even if the UAWhad known about the takeover in 1979, there were
hardly any effects to negotiate about . 17

Furthernore, the effects of the conceal ment on the bargai ning
process were also mnimal. Respondent resuned negotiations wth the
UFWin Qctober 1980 and continued to neet wth the UFWat the

bargaining table until the autumm of 1982.

~17. The only exception woul d be the G enpl oyees who wor ked
exclusively on farns other than G-. General Counsel failed to present
any evi dence that such enpl oyees exi st ed.

-20-



It can be argued that Respondent's conceal nent of this fact
del ayed the bargai ning process in that the UAWhad to halt the
bar gai ni ng process and recur to the ALRB to determne the question of
successorshi p. However, that del ay was not caused by the conceal nent
but rather by Respondent's refusal to assune G+ s duty to bargain as
the successor. The fact that the ALRB action in respect to
successorship is taking place in 1983 rather than in 1979 when the
succession took place is due to a conbination of factors including the
union not |earning of the dormancy until April 1981, the union
refraining fromrecurring to the ALRB until 1982 for a clarification of
GF' s status as successor (due partly to Respondent's conti nual
participation in the collective bargai ng process) etc.

So it appears that there were virtually no adverse effects of
the conceal mrent and no advantage to Respondent. Rather than being an
advant age to Respondent, the conceal nent has turned into a detri nent
because it reveal s Respondent’'s aninmus towards the UFWwhich is a
factor to be considered in the determnation whet her the Respondent
bargai ned in good or bad faith wth the union. In particular, the
conceal nent reveals in a very graphic formthe attitude of JimEnis,
the main principal of the two entities, G and GF, towards the UFW

It was quite evident at the hearing fromEni s' deneanor in
answeri ng questions about the union that he placed conpl ete
responsibility of GHP's financial troubles and loss of 3 mllion
dollars on the union. He testified that before the union gave himan

opportunity to bargain about a new contract, it called a strike
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and nade it inpossible for himto harvest the asparagus crop. 18/

According to his testinony the | ettuce growers were able to still make
a profit during the strike because they harvested less but sold at a
hi gher price. He, on the other hand, since he was dealing wth
asparagus, could not do the same because of the peculiar nature of
harvesting asparagus. It was evident his rancor toward the UFWas he
testified how their conduct not only caused himto lose three mllion
dol lars but al so the sanme anount of |oss for the workers.

So after G5 took over G, JimEnis' general attitude toward
the union was to conply with the duty to bargain to a certai n degree
but according to his criterion it was none of the union's
busi ness what financial and other arrangenents he had achi eved to

19/

keep his farm ng and harvesting operations afl oat. |t seens the

fact that attorney Charles Soll knew about the dornmancy and the

t akeover had no effect on Enis’ reluctance to informthe URWabout this
changeover. However, Soll's advice about the continuing duty to
bargain with the UAWon either the part of the G and/or G- was

i nportant enough to Enis and the other principals to authorize resum ng
negotiations with the UAW Accordingly, | shall take into
consideration, in determning Respondent's good or bad faith in

bargai ning, JimEnis attitude of rancor toward the UFW that is union

ani nus, as reveal ed by his conceal nent of GHP' s dornancy and

_ 18. | amnot passing judgnent on the truth or falsity of
Enis' testinony in this respect. The inportant aspect of his testinony
isthat it clearly reveals his beliefs and feelings regarding the UFW

19. JimEnis was the majority owner and | can safely infer
that he had the nost weight in deciding policy.
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his statenents about the UFWduring his testinony at the hearing.

It is clear fromny analysis of JimEnnis’ notive that it was
not his intent in concealing the fact of dormancy fromthe union to
di scourage enpl oyee participation in the UPWW Nor do | think
Respondent transferred the harvesting operations fromGP to G- to
avoid its duty to bargain wth the UFWsince the GP was in serious
financial straits and JimEnis could only obtain credit for G- but not
for GP in respect to harvesting G- crops.

General (ounsel's argunents that the purpose of Respondent

requesting wage increases in 1979 and 10812%

was to conceal the
dormancy and to avoid its obligation to bargain is defective. The
actual purpose for Respondent to request a wage increase was to
nmaintain its conpetitiveness with other Inperial Valley growers and
harvesters so it would attract sufficient enpl oyees to harvest its
crops. |If the union had agreed to a wage increase, no doubt G- woul d
have put it into effect for the G enpl oyees working for GF.

| also disagree with the allegation that Respondent failed to
provi de a negotiator wth know edge of Respondent's operations. |
assunme General Gounsel did not present any argunent in this respect in
its post-hearing brief, because the proof of this allegation was that
Barsaman did not |earn of the dormancy until April 27, 1981, and so
up to that tine he did not have sufficient know edge to effectively
carry out the bargaining. However, General Counsel has tried to prove

the opposite that Barsam an had know edge of the dormancy and therefore

know ngly conceal ed the truth about

20. Incidentially, Respondent did not put into effect the
wage i ncreases it had proposed to the UFW
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the dormancy fromthe union and also tried to mslead the union
regardi ng the dornancy.

Al though | have found that Barsam an did not have know edge
on this particular point, he did have sufficient know edge on
Respondent's operations and his [ ack of know edge on this one point had
no adverse effect on the negotiations.

Incidental |y, General Counsel had requested no additiona
remedy for Respondent's failure to informthe union about GHP's
dormancy and the G- takeover over and above what he had requested in
respect to Respondent's alleged bad faith bargaining. Furthernore,
General Counsel failed to present proof of the existence of any GHF
enpl oyees who had worked exclusively on farms other than GF' s so
consequently | shall not recommend an order to conpel Respondent to

bargain with the UFWregarding the effects of dornancy.gy

21. The Charging Party has requested an award for negotiator
and attorney fees because the UFWal | egedly incurred unnecessar
eépenses due to Respondent's conceal nent of the dormancy of GHP and
GF' s refusal to accept the duty to bargain as the successor of GHP.

_ I will not recomrend such fees because | find that the UFW
did not incur additional expenses for its negotiator due to such
conceal nent because it woul d have still enployed a negotiator during
t he bargaining sessions even if Respondent had informed it of the
dormancy. Furthermore, | find that the UFWis not entitled to attorney
fees or litigation expenses because Respondent's defense that G- was
not the successor to GHP was not frivolous.
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V. Respondent's Alleged Bad Faith in Negotiations,and Refusal to
Provide the Union with Requested Information ==

A Facts
In the fall of 1980 Ann Sm th, UFWnegotiator, contacted

Charles Stoll about renew ng negotiations with respect to Gourmet

and two other Inperial Valley enployers Mario Sai khon and Lu-Ette
Farns. 2 The parties nmet on Cctober 30, 1980, with Charles Stol

and Ron Barsamian representating the three enployers and Ann Smith
the UFW Smth made an oral request for information regarding the
approxi mate nunber and the names of the current enpl oyees, the

number of acres, the projected crops and the |ocation of conpany
operations.gﬂ/ Stoll queried Smth about her reason for such a
request and she replied that, as the bargaining representative of

Respondent's enpl oyees, she was entitled to them To Stall's

22. This section which deals with the totality of
Respondent's conduct during the negotiations involves the follown
al | egations: Respondent has continued to bargain in bad faith with the
UFWas nanifested by the totality of its conduct. Respondent has
engaged in dilatory tactics to stifle opportunities for productive
di scussion by unreasonably delay in making proposals or
count erproposal s. Respondent has grossly del ayed negotiations by
taking no action for over a year to neet with the UFW Respondent has
failed and refused to provide information requested by the union which
was necessary for the union's performance of its function as the
excl usive bargaining agent of Respondent's enpl oyees.

_ 23. The negotiations would be carried on in unison but the
parties woul d sign separate contracts.

24. The exact |anguage was: (1) CQurrent and projected crop
programs of the company, including the nunber of acres of each crop
grown and/or harvested by the conpany; ( 2) Location of Conpany
operation by canal and road names; ( 3) Nunber of enployees enpl oyed
and/ or expected to be enployed in each job classification. Wether the
conpany enpl oys |abor contractors to perform bargaining unit work; (4)
Qurrent rates of pay for each job classification; (5 Names, addresses
and ??C%FI Security nunbers of current enpl oyees and those to be
recal | ed.
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specific question about her need for the enployees addresses, Smith
responded "in order to visit then.

Both parties maintained their positions as reflected by their
contract proposals in February 1979. The one exception was that the
UFW changed the enpl oyer's contribution to the RFK health plan to 36C
an hour. Smth also made a pitch for a provision in its contract
proposal whereby an enpl oyee woul d be conpensated by the enpl oyer for
the entire tine he or she spent on union business.

Two days later Smith sent a letter to Respondent requesting
the sane itenms of information that she had asked for orally at the
negoti ations meeting.

December 15, 1980 Meeting
The parties met again on December 15 with Charles Stoll and

Ron Barsam an representing GHP and Ann Smth representing the UFW

Stol | broached the subject of interimwages but Smth retorted that

the union wanted an entire contract and woul d treat any wage increases
initiated by GHP as an unfair |abor practice. Stoll mentioned that GHP
did not intend to furnish any data requested by the UFWat the QOctober
30 neeting or inits November 1 letter. Stoll gave as a reason for
Respondent's reluctance to provide information concerning the names and
addresses of enployees and the |ocation of operations, the UFW s
continuing harassnent of nonstrikers and replacement workers and damage
to equipnent.gy Stoll once again asked Smith why she needed the

i nformation about the number of acres and she replied that it would be

useful in the

25. Al strike activity had stopped at GHP by Septenber 1979.



preparation of proposals. Stoll told Ann Smth that there was no
change in the conpany's offer of February 21, 1979. Stoll informed
Smth that he was leaving the Western G owers' Association to go
into private practice and Ron Barsam an woul d replace himas GHP' s
negoti at or.

Decenber 15, 1980 to March 31, 1981 Interim

The first week of January, Barsami an conversed with Smth and
prom sed her that he would prepare two drafts (1) a list of the
articles that they had previously agreed to (identical |anguage in the
parties' last proposals in February 1979) and a conprehensive article-
by-article proposal for a three-year contract. Barsam an added that in
order to prepare the drafts, he would have to reviewall his files.
Smthreplied it would be a good i dea.

In January and February Barsam an and Smth frequently
conversed about negotiations between the UFWand the three agricul tural
enpl oyers GHP, Sai khon and Lu-Ette plus other conpanies represented by
Barsam an. During these conversations Smth nmentioned that she was
i1l and furthermore that she had a very busy schedule. Neither of the
two nentioned anything about another negotiations neeting regarding
Respondent, Sai khon or Lu-Ette.

During January, February and that 1st days of March,

Bar sam an reviewed the proposals the parties had made to each other in
1979 but according to his testinony it was tine consum ng since Stol
had |l eft the negotiating material mxed in with the Admral Packing
litigation materials. He conpleted the review of the articles but did
not prepare a conpl ete proposal as he had prom sed.

In any event, on March 12, Barsaman sent a letter to Smth
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suggesting a neeting to review proposals so they coul d determne the
articles they had already agreed to. However, he nade no nention in
the letter about his earlier promse to prepare a conpl ete three-year
contract proposal. Before Smth received Barsaman's | etter, she sent
hima letter pointing out that she was waiting for the proposal that he
had prom sed two nonths before. Furthernore, she questioned hi mabout
GF s intention to provide the infornation previously requested by they
UFWand about his thinking regarding the nedical plan and the paid
uni on representative proposed by the UFW

Ch March 18, Barsam an tel ephoned Smth and they conversed
about their two letters that had crossed in the mail. They agreed to
meet and exchange position papers. Smth informed Barsam an that David
Martinez woul d replace her. Before the next neeting Smth spent a day
with Martinez reviewing with himthe |atest contract proposals of the
two parties.
March 31, 1981 Meeting

At this nmeeting Ron Barsaman represented the G and David

Martinez the UFW They reviewed and di scussed each parties' contract
26/

proposal article by article.= Barsam an expl ai ned t hat
after all the strife of the 1979 strike G was desirous of a three-
year contract. The UFWpreferred a 16 or 18 nonth agreenent as it

woul d expire on the sane date as the other vegetabl e industry

26. Barsaman led the discussion since he had brought a set
of each parties' proposals which Martinez had failed to do so.
Respondent argues that this fact indicated that Martinez was not
adequately prepared for the meeting. Mrtinez failure to bring sets of
each party's ﬂroposals I's an uninportant detail because it did not in
the | east way hanper negoti ations.
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contracts. Barsam an responded that such an expiration date was not
realistic as there was a mnimmof activity in the Inperial Valley at
that time of the year. He added that he was opposed to any contract the
UFWhad with any Salinas vegetable grower or harvester since conditions
inthe Inperial Valley were different.

Barsam an asserted that the GHP woul d accept the NLRB
| anguage in respect to union security but not the ALRB "good standing"

Ianguage.gﬂ

The previous contract between the two

parties contained the "good standing" |anguage the union was currently
requesting. Barsam an pointed out that the UFWhad consented to NLRB
| anguage for union security in contracts with two other growers.
Martinez expressed that the UFWdesired to have a hiring hall operated
by the union and Barsam an stated that GHP did not need a hiring hal
and besides it was an enotional issue. Mrtinez replied that the UFW
woul d be willing to discuss a nodification that would fit Respondent's
needs.

Martinez enphasized that the hiring hall and the ALRA good
standi ng union security were inportant to the UFW Barsam an nentioned
the need for a flat crop differential (a |ower rate of pay for tractor
drivers and irrigators who work on flat crops i . e., wheat barley,
etc., rather than rowcrops, i . e., lettuce, asparagus, etc.)

Martinez explained how wel | the systemof a paid union representative

was functioning at other agricultural establishments.

27. By "ALRAgood st anding," is neant the power of the union
to cause an enpl oyee' s di scharge for breach of any "reasonable term
and condition of union nenbership”". The NLRB union security only
Pernits the union to cause a discharge for the failure to pay dues and

ees.
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Barsam an replied that that nay be true but it was nore noney that
his principals were willing to pay.

Martinez renewed the request for the information from the
union that had been asked for in Ann Smith's letter of Novenber 1
1980. Barsam an responded that there was no lettuce crop at that
tine and that the cantal oupe work was about to start and he would try

to accommodate the union's request, regarding that crop.gﬁ/

Bar sam an asked Martinez the reason that the union needed the names of
the enpl oyees and the location of the crops. Martinez answered for
"bargaining". Barsaman responded that he woul d endeavor to obtain
data regarding the nunber of enployees, anount of acres under
cultivation and Respondent's anticipated needs of enployees.

Martinez testified that Barsam an prom sed himto send a
conpl ete contract proposal by mail before the next meeting. Barsam an
denied such a promse. He contended that it was his customto send
sone articles of a wage package by mail but never a conplete proposal

The parties agreed that they would first work on the |anguage
of the non-economc articles and subsequently resol ved their economc
differences. Barsaman testified that they agreed not to deal with
package proposals but Martinez testified that that agreement only

applied to an entire contract proposal and not a smaller group of

articles.
28. At the end of March, the asparagas harvest was w nding
29mn|but was still in process and the onion harvest was to comence in
pril.
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Meeting of April 15

Barsam an delivered a conplete contract proposal 2 o

Martinez and they reviewed it article by article. Barsam an stated
that GHP maintained its position with respect to the NLRB union
security clause, no hiring hall or paid union representative, a
probationary period for new enpl oyees and no higher medical plan costs.
He voiced GHP' s insistence that it would have the right to seek
injunction relief in case of an illegal strike, the requirement that
| eaves of absence by in witing be applicable to only those | eaves
| onger than 3 days, that the appeal tine for grievances be 30 rather
than 60 days, that warning notices not be submtted to the grievance
procedure, that it would not have to bargain over a decision to
mechani ze but only the effects thereof, and that its supervisors be
able to do pusher wor k. 2
Martinez expressed the union's outright opposition to nost of
these positions. In addition, Martinez provided detailed costs of the
fringe benefits requested by the Respondent. The parties further
stated their differences in respect to the articles on Health and
Safety, Holidays, Jury Duty and Successorship.

The parties cane on an agreenent on the foll ow ng

~29. Respondent nade few nodifications fromits February
1979 inpasse proposal and no nodification of the major articles.

- 30. Pusher work consists of supervisors or harvest workers
fol | ow ng behind the asparagus cutting crews to assure that the crews
keep up a certain pace in their work.



provi sions: Rest Period, ﬂ/, Ber eavenent , @, Managenent Ri ghts,
Lhi on Label ,@, operations, Bulletin Boards, Famly Housi ng, No
D scrimnation, Subcontracting, %/, Q ower - Shi pper s, @, Locat i ons,

Mbdi fi cations, Recogniti on,@ Access, Qedit Union and Savi ngs
d ause.

However, ten of the articles agreed upon came about because
the parties had identical |anguage in their respective proposals. So
they actual ly negotiated and cane to accord on only six itens.

After Barsaman and Martinez reviewed all the articles and
either came to an agreenent or stated their positions in respect
thereto, Martinez presented to Barsaman a package consisting of 11
articles. The nost inportant aspect of the package was the follow ng:
the union's agreenent to GHP' s proposal of a NLRB union shop, and a
five-day probationary period but insistence on a union hiring hall,

all |eaves of absence in witing, enployees to be

~31. @GP had offered a ten mnute rest period during any four
hour period and the U-Whad asked for 20 m ntues, so they conprom sed
at 15 m ntues.

32. The union wanted two additional days of pay for those
enpl oyees traveling nore than 300 mles and the G agreed to one
addi ti onal day.

33. The UWWWw shed the GP to provide it wth additional
infornmati on about the destination of its products so the union woul d
not unknow ngly boycott vegetabl es harvested by its own menbers. GP
obj ected and the uni on conceded.

_ 34. The union proposed nore restrictions on the enpl oyer's
right to subcontract but dropped the proposal and agreed to retain the
sane | anguage as was in the previous contract.

35. The WPWwanted to nodi fy | anguage in the previous
contract that permtted GHP to subcontract work and take work away
fromthe bargaining unit. G objected and the union dropped its
reguest for the change.

_ 36. The parties agreed on basically the sane | anguage t hat
was in the previous col |l ective bargai ning contract.



di scharged only for just cause, 37 and 60 days rather than 30 days

for a second step grievance appeal. Qher subjects included in the
package of fer were Wrker Security (the right to cross picket |ines
w thout bei ng subject to dismssal by the enpl oyer), Mintenance of
S andards, Health and Safety, Incone Tax, Wthhol ding, Canp Housi ng,
Records and Pay Periods and a Labor Managerment Rel ations Cormttee.

Martinez admtted in his testinony that his offer of a
partial package in the mddle of a day's negotiations was unusual . He
expl ai ned though that if Respondent rejected it, it would still be
useful since the parties could discuss each article within the
package. Barsaman testified that he was surprised and upset and
called Martinez attention to their previous agreenment about no package
of fers which he clainmed they had reached at the March 31 session.
Martinez replied that he believed that the agreenent only applied to
conpl et e package proposal s. Barsaman rejected the package and
Martinez suggested that Barsaman could reviewit article by article
and i nformhi mwhat was right and what was wong wth each article and
per haps they coul d reach agreement on sone of the articles in the
package separately.

Barsaman testified that Martinez was supposed to prepare a
suppl enentary agreenent on seniority but he had failed to do so.
However, Martinez credibly testified that the parties had agreed to
| eave the issue of seniority and suppl enents thereon and ot her | ocal

subj ects until the end of the negotiations and besides it woul d have

37. QP proposed to change the provision in the previous
contract fromthe general "or just cause" to a listing of specific
grounds for discharge of an enpl oyee.



been difficult for himto prepare a seniority suppl enent since
Respondent had not provided himw th the necessary infornation such as
the nanmes and addresses of the enpl oyees, seniority |ist, etc.

April 27, 1981 Meeting

S nce Barsaman had rejected the union's partial package
proposal , Martinez suggested that they review each article in their
respective overal |l proposal s which they proceeded to do. Barsaman
pointed out that G did not need a hiring hall. Mrtinez responded
that he was worried about discrimnation in hiring and Barsam an asked
himto point out any particular occurrences in that respect. Martinez
commented that he could see it would be difficult to secure a hiring
hall fromGf. They reviewed their differences on the grounds for
di scharge without any resolution. The UFWwanted to retain the
| anguage in the previous contract and the G wanted to change the
contract |language from"j ust cause" to a listing of specific grounds
for the discharge of an enpl oyee. Barsaman failed to tell Martinez
why GHP wanted t he change.

Barsaman reiterated the reason the GP wanted the probation
period was because it wanted to obtai n conpetent enpl oyees. Martinez
pointed out that the previous contract did not contain such a
provision. Mrtinez nmade no new proposal s and the parties nai ntai ned
their positions on the renmaining articles.

Martinez renewed his request for informati on and Bar sam an
replied that he was still "getting the stuff" but coomented that the
information that Ann Smth requested woul d not hel p Martinez. Martinez
answered that he needed the information so the union could fulfill its

duty to duly represent the enpl oyees and that he needed
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their nanes, addresses and social security numbers. Barsam an
repeated as a reason for not supplying the information the picketing
and harassing by the strikers and added that he m ght provide the
union with a list of coded names of the enpl oyees.@/ Martinez said

such a list was useless. Barsam an pointed out that the union could

reach the enpl oyees by posting on the bulletin board. 89/

May 4, 1981 Meeting

Martinez requested that Barsam an comply with Ann Smith's
information request both orally and in a letter (GCX-7) that he
delivered to Barsam an at the neeting, Barsam an had no information to
give Martinez.

Bar sam an brought up the subject of supervisors being able to
do the work of the "pushers". Mrtinez replied that he did not |ike
the idea of "pushers"” but would be willing to discuss the matter with
Barsamian. It was agreed that the latter would check with GHP (Harold
Rochester) about the details of this practice.

Martinez delivered to Barsaman a witten sumary of the
union's position on each article including the union package offer of
April 15. Martinez informed Barsam an that the union had
returned to UFW s original (1979) proposal for the RFK nedical plan

(6% percent of wages) thus dropping the nodificati on?? made by Ann

38. There had been no strike activity or picketing at
Respondent' s since Septenmber 1979.

39. At the April 15 neeting the parties had agreed that the
UFW coul d use GHP bul I etin boards on the prem ses for notices to
enpl oyees.

_ 40. The 6% percent of wages was | ess noney than the
previous requested 36¢ per hour.
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Smith at the first negotiation session in Cctober 1980. Barsam an
conmented that it was still a lot of noney.

Barsam an once again expressed his opposition to the union
proposal for a union-management conmittee and Martinez said that he was
not serious about it and agreed to drop it. The parties reviewed the
remaining articles. Barsaman and Martinez reached an agreenent on two
articles: Mintenance of Standards and Canp Housing by utilizing the

conprom se | anguage fromthe Sunharvest contract . 2

May 5, 1981 Meeting

Victoriano Ochoa, a harvest enployee, attended the meeting,
since he had suffered some ill effects frompesticide that had been
used in Respondent's fields. Barsaman and Martinez discussed the
Health and Safety article in this respect and other paragraphs in such
article.

Martinez ceded on a conplete ban on mechanization and said
the union was interested in solely obliging the enployer to bargain on
any prospective mechani zation.

Barsam an stated that he realized that a conprom se was in
order for the nechanization article and he would present a proposal at
the next meeting. Barsam an explained the difficulties GHP had in
respect to indicating on the pay checks the accumul ated earnings and

the union dropped its request. The two parties agreed to Sun

41, In the sumrer of 1979, the UFWsigned a collective
bar gai ning agreement with Sun Harvest, a Salinas based vegetabl e grower.
Virtually all the articles in the agreenent represented a conprom se
between the two ﬁartl es. So when the UFWpresented Sun Harvest |anguage
!n_{tslofgfr, the UFWargues it already had nade novement fromits
initial offer.
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Har vest | anguage in respect to the successorship cl ause?? and jury
duty.
May 18, 1981 Meeting

Barsam an and Martinez worked extensively on conprom se
| anguage for the Health and Safety article and agreed on five
paragraphs (80% of the article. The union insisted that Respondent
pay an hourly rate to the piece rate workers during the time they were
traveling between work sites as it did the hourly enpl oyees. Barsam an
obj ected and pointed out that it is traditional for piece rate workers
to be paid for the anmount they harvest and besides an hourly rate based
on their piece rate would add up to $15 an hour. The union agreed to
Respondent ' s proposal regardi ng enpl oyees' authorization forns for
i ncone tax withholding in light of the fact that the |ettuce and
asparagus seasons overlap into two years (Decenber, January, February,
etc.)

Barsaman failed to present a counter-proposal on the subject
of mechani zation. He nentioned somet hi ng about advising the union
ahead of tine about the conpany's intention to introduce mechanization.
The UFWhad agreed with anot her grower six nmonths previously to just a
si x-nmonth ban on nechani zation rather than a year ban. Mrtinez
testified that the reason the union did not revise its proposal dowward

inthis respect, e. g., one year to siX

42. However the Sun Harvest | anguage in respect to the
successor ship clause was the sane as in the previous G contract. The
uni on had requested nore than just the old language. It had wanted the
successor to be obliged to notify the pension plan trustees and the
nedi cal plan trustees of the change of ownership. So when the union
agreed to the Sun Harvest | anguage, it had nade sone novenent.
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nont hs, was because he was waiting for a counter offer from Barsaman
and did want to bargain against hinself. Barsaman told Martinez that
he did not see arbitration as a solution to the nechani zati on probl em
since the arbitrator mght deci de agai nst Respondent installing

nechani zati on whil e conpetitive growers and harvesters mght nove right
ahead wth the | atest nachi nery. Barsaman nai ntai ned that Respondent
opposed the supervisor's acticle because it wanted supervisors to be
able to do bargai ning unit work while pushing the asparagas cutters.
Martinez requested additional information about this practice and
Barsaman repl ed that he woul d have Harol d Rochester attend a sessi on
so the probl emcoul d be sol ved. &

June 30, 1981 Meeting

Martinez presented another partial package proposal to
Barsam an. Once again the union would agree to the NLRB union security
clause and a five day probation period that Respondent wanted but still
held fast to a union hiring hall. On the remaining articles in the
package Seniority, Gievance and Arbitration, Leave
of Absence and No Strike, the union would agree to Sun Harvest

| anguage. 44" Bar sani an rejected the package even though he admtted

_ 43. Barsaman failed to bring Rochester to a negotiations
][reet{ng 38 the latter could provide details of how the pusher system
unct i oned.

44, Except the language in the articles that the parties had
al ready agreed to.
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Martinez had given a lot. Al though Respondent obtained the union

security clause and the probation period it wanted, it still objected
to the union hiring hall, the 60 day appeal period and no injunction
relief for illegal strikes in the Gievance and Arbitration article,

the requirement for a witing for all |eaves of absence and the wording
inthe Seniority article.

As Barsaman had rejected the union's package offer, he
decided to propose his own and with that purpose he and Martinez
reviewed all the articles still not resol ved.

Barsam an's package consisted of Respondent's own position on
Union Security, Seniority, Gievance and Arbitration and D scipline
and Discharge, a Health and Safety clause practically agreed to al ready
by the parties, conpromse |anguage on the Leave of Absence C ause
(extend |eaves of absence of 3 days to steady enpl oyees for union
business but limted to 10% of such crew at any one tine) and a one
year postponenent of a hiring clause. It is obvious that such a
package had no concession by Respondent on any major issue.

Barsam an pointed out that the hiring hall was still a major
itemto be settled. He suggested to Martinez that they m ght reserve
that subject until the end of the first year of the contract.

Barsami an told Martinez that since the latter had failed to submt a
draft on a supplenentary clause, it was inpossible for himto agree to
that article until he knew the contents of the supplenent. Barsam an
offered to agree to no nore severe punishment for the |eaders of an
il1legal work stoppage if the UFWwoul d agree to the injunction

provision in the Arbitration and Gievance
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article. Barsaman still objected to the warning notice being part of

the grievance systens.ﬂy

The parties agreed to sone changes in the Leave of Absence
section so that enployees could not take |eaves during critical periods.
The previous contract had not contained this restriction

Bar sam an asked whether the UFWstill needed information and
Martinez answered in the affirmtive.? Barsaman answered that the
cant al oupe season was approaching and there would be no lettuce for a
while so he had provided all the information he had available. The

parties continued to work on the Health and Safety

45. If a warning notice were nade ﬁart_of the grievance
system an enpl oyee coul d appeal it through the different grievance
| evel s and Respondent wanted to avoid putting the whole grievance
machinery into operation for just one warning notice.

46. Barsaman testified that a short tine after the April
27th meeting, at which time the UFWhad | earned of the dornancg, he and
Martinez engaged in an off the record discussion during which Barsan an
told Martinez he was expecting information requests on both "effects”
bargaining for GHP and "contract" bargaining for G- and subsequently he
had never received any information requests. He further testified that
he considered the union's request for GHP information inapplicable to
GF and therefore the question of a duty to provide information per Ann
Smth's letter and subsequent requests about GHP operations was noot,
However, additional testinony by Martinez and Barsam an makes this
particular testinony by Barsam an suspect.

~ Martinez testified that at the June 30 neeting, Barsam an
asked hi m whet her he still needed information and he, rtinez,
answered in the affirmative. Barsaman testified that at "the third
meeting" he asked Martinez whether the union needed nore information
than was in Ann Smith's letter and Martinez answered in the negative.
| find Martinez' testimony nore credible not only as to the
affirmative answer but also as to the date of the conversation.
Martinez admtting that Barsaman manifested a spirit of cooperation by
testifying that he inquired about the need for information makes his
statement more trustworthy than Barsam an's self-serving renark.
Moveover Martinez had noted down in his negotiation notes what was
evidently Barsam an's comment at the June 30 meeting, "Information
slowing us down, let us knowif we need".



article and were comng very close to agreenent.

July 21, 1981 Meeting

Martinez offered a new partial package (7 articles)
proposal to Barsaman. it was simlar to the previous two packages. The
new feature was the union's abandonment of a hiring hall inits
proposal s and the substitution thereof of a field hiring systemwth
application forms adm nistered by Respondent but with advance notice of
the UFW about prospective enploynent. Respondent would still secure a
NLRB uni on shop and a probationary period and the UFWwoul d prevail wth
respect to all leaves of absence in writing, no enployer right to an
I njunction, a 60-day grievance appeal period, the warning notice part
of the grievance system and its own seniority provision. Martinez
testified that the union was willing to cede on these three itens in
order to salvage some of the Sun Harvest and the previous contract
| anguage, and noreover, the parties would renove the |anguage items from
the agenda and they could then nmove forward to settling the economc
matters. In connection with this latter purpose, Martinez offered an
econon ¢ package based on Sun Harvest amounts but excluding wages.

Bar sam an di scussed both packages. He also did not think the
new y proposed hiring procedure would work. Barsam an testified that
with the new hiring procedure in the package, he was glad that Martinez
had nmoved of f dead center on that issue. He proceded to explain to
Martinez the reasons the new systemwoul d not work, e. g., the
| ogistics of a high daily turnover would not fit in with a system of
applications in the field. Barsaman did not outrightly reject the tw

packages but indicated he would not give a response
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and in fact would prepare a conplete counter-proposal.

Meanwhi | e the parties finished their negotiations on the
Heal th and Safety article and signed off the |anguage on such.
Jul'y 1982 - January 1983 Interva

There was no negotiations meeting until the follow ng January.
David Martinez was involved in a | engthy ALRB hearing, negotiations
wi th other compani es and he was expecting a counter-proposal from
Barsam an all during these nonths as Barsam an had prom sed himat the
July neeting. At the beginning of January, Martinez tel ephoned
Bar sam an and they schedul ed the next bargaining session for January 12.
The January 12, 1982 Meeting

At the beginning of the nmeeting Barsam an pointed out to
Martinez that he had not received a wage proposal fromthe UFWto go
along with the two package proposals either at the previous July
meeting or since. Martinez agreed and said that he would put it all
together. Barsaman still had not accepted either of the two UFW

package proposals.ézl Barsam an delivered a witten counterproposa

of a contract to Martinez and they reviewed it together. Respondent
mai ntai ned the same position on all the articles except two. Barsam an
suggested that a warning slip would not be subject of the grievance but
t he warned enpl oyee could place his contentions in his personnel file.
Barsam an al so agreed that the life of a warning notice would only be

effective for nine nonths rather than a year.

o 47. In the union's econonc proposals, it had noved fromits
original 1979 stance to the conprom se Sun Harvest figures while
Respondent was still at its original 1979 position.
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However, Martinez would still not agree to that as he wanted a shorter
period of time. Barsam an suggested that if the UFWwoul d consent to
the right of the Respondent to obtain an injunction in respect to an
ill1egal strike, he would agreed to a provision whereby the |eaders of

such a strike woul d not be nore severely treated as other participants

inthe strike. There was still disagreements on the same provisions,
e. g. leaves of absence in witing, injuncti on,ﬂg/ 60 days appeal,
etc.

Bar sam an poi nted out how the new hiring system proposed by the
UFWwas unwor kabl e for the harvest workers but it could be for the
steady workers. He suggested that in lieu of it GHP coul d provide the
UFWwi th a list of the new enployees within a week of hire, informthem
of their obligation to join the union, and advise the union two weeks
before a season starts. However, this signified a small concession on
the part of GHP since Respondent had the duty to provide the union with
a list of the newy hired enployees according to the old contract and to
notify these sane enpl oyees of their obligation to join the union
according to Respondent's inpasse proposal. Barsam an rem nded Martinez
he wanted the seniority systemin the body of the contract and not in a
suppl ement and Martinez said he would attenpt to do so. Mrtinez told
Barsam an that he would be willing to consider a special rate for

enpl oyees working on flat crops.

- 48. Martinez pointed out to Barsaman that GHP was entitled
to an injunction b¥ | aw. Barsam an agreed but said he wanted cl ear
| anguage to that effect in the contract.



The February 16, 1982 Meeting

Martinez read a proposal consisting of 25 articles both on
econoni ¢ and non-econom ¢ itens including wages, enphasized the fact
that it was not a package. He explained that since GHP had rejected the
packages and was unwilling to accept previous contract or Sun Harvest
| anguage despite the union's major concessions, the union decided to
utilize an alternative tack. The new proposal provided for the UFWto
retain the union security clause with the ALRA definition of good
standing and elimnate the probationary period in the Discharge and
Discipline article. Mrtinez added that since they did not have the
information for a wage offer as requested by Ann Smth, the union salary
proposal was based on the econom ¢ provisions in the union's contracts
W th vegetable growers in the Salinas and Cal exico areas. The union
of fer however retained the Linmonaria |anguage in respect to a hiring
hal | .

Barsam an pointed out to Martinez that the union had made no
movement on union security since the NLRB | anguage had only been offered
I n packages. Barsam an added that the UFWhad never responded article
by article to GHP's proposals. He also nentioned that due to the UFW
i nsi stence on a Septenber 1983 term nation date, they were actually
bargaining for a six nonth contract. Martinez replied that the union had
al ready signed contracts with a duration of 6, 8 or 10 nonths.

Bar sam an asked Martinez whether he would be willing to accept a three-
year proposal. Mrtinez said yes and Barsam an suggested that they end
the neeting so he, Barsam an, could draw up a three-year contract

proposal. Martinez agreed and the neeting ended.



The Interval Between the February 1982 and August 1982 Meeti ngs

A few weeks after the February neeting Barsaman ran the
union's latest proposal past Respondent's principals and they were not
I nterested so Barsaman began to prepare a counter proposal .

O April 12, 1982, Martinez wote a letter to Barsaman and
pointed out to himthat it had been two nonths since Barsam an had
said he woul d prepare a three-year contract proposal and Martinez had
not heard fromhim In response to the | etter, Barsaman contacted
Martinez and they agreed to a negotiations neeting on May 11 or 12.
However, Martinez had to postpone the neeting because the uni on
presi dent assigned himto attend negotiation neetings wth a conpany
the uni on had been boycotting for three years. He so notified
Barsaman and they decided to neet May 18. However, Martinez had to
cancel the nmeeting since he had to travel to Texas because his father
was gravely ill. UWon his return, Martinez turned over the
negoti ati on chores to Arturo Mendoza and notified Barsaman of the
changeover. In July, Barsaman wote a |letter to Mendoza
acknow edgi ng the notification. Barsaman testified that when he
| earned of the new negotiator he thought that what he had pl anned wth
Martinez was pretty nuch "out the w ndow'. He had intended to get back
to Martinez and reach a short duration agreenent at |east on the
| anguage wi th an econom c reopener one year hence so that they woul d
not have to negoti ate a whol e new contract.

August 3, 1982 Meeti ng

Barsaman and Martinez revi ewed each party's respective

proposal s to determne which articles had been agreed on and whi ch
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had not. Barsaman admtted to Mendoza that he owed hima proposal .
However, Mendoza advi sed Barsaman not to nmake any count er proposal s
based on Martinez’ proposals. Mendoza expl ained to Barsaman that he
had not yet met wth the enpl oyees, but that he would do so in a coupl e
of weeks. At that tine he would send in a newrequest for infornation
and a new proposal. Barsaman testified that he assuned the new
proposal woul d be based on the | anguage the UFWhad agreed to in its
new contract with Sun Harvest. Mendoza expl ai ned to Barsam an t hat
since quite a bit of tine had el apsed since the | ast UFWoffer, that he
woul d have to nake some changes in the proposal s. Barsam an becane
upset and asked Mendeoza whet her that nmeant Mendoaz woul d reneg on
articles that Martinez had al ready agreed t 0. Mendoza assured Barsam an
that he did not intend to.

In respect to Martinez saying he planned to send a new
request for information, Barsaman remnded Mendoza that it was summer
and the secretaries were on vacation so that it woul d take several
nonths to conpile the infornmation. The neeting ended.

The Events Posterior to the August 3, 1982 Meeting

h August 9, 1982, Barsaman sent a letter on behalf of G- to
Mendoza whi ch confirned the negotiation session of August third and
listed the nanes of the articles agreed to and not agreed to. In his
| etter Barsam an expressed his apprehensi ons about Mendoza consi deri ng
to reopen articles already agreed to and strongly advi sed Mendoza
agai nst such action and in effect warned Mendoza that if he attenpted
to do so, such attenpts woul d be net by unfair |abor practice charges
and any ot her action deened necessary to cause the union to negotiate

In good faith.
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On August 9 Barsam an sent another letter on behalf of GHP
offering to negotiate on the effects of the closure.

On August 12 Mendoza sent a letter to Barsam an requesting the
latter to clear up the question of successorship and informed Barsam an
that the Union was hopeful that G- would agree that it was the
successor so the parties mght enter into meaningful negotiations.
Mendoza added that if GF would not so agree that the union would have
toinitiate | egal action.

On November 18, 1982, Mendoza sent a conplete contract proposal to
Bar sam an whi ch consisted of a few changes in the union's previous
February 16, 1982 proposal. The changes had to do with articles:
Gievance and Arbitration, RFK Medical Plan, JDLC Pension Pl an,
Submitting Reports, Dues and Contributions, Cost of [iving, Duration
and wages.ﬂgl In describing the February 16 proposal, Mendoza in a
adj ective clause wote "which you have not responded to yet".

In his Novenmber 23, 1982 reply | etter, Barsam an picked up on
that remark and treated it as if it were an accusation of intentional
delay on his part. He pointed out to Mendoza that he need not rem nd
hi m of the changed dates and cancel | ed neetings caused by Dave's
personal situation. He went on to say that he found it quite
perpl exi ng that Mendoza was expecting a counterproposal to the union's

February 16th proposal because Dave

49. The nost salient features of the new proposal s were the
increase in the enployer's contributions to the fringe benefit funds
and the loser to pay the arbitrator's fees. Mndoza expl ained to
Barsam an the reason for the increase in contribution was because wth
t he passage of tine since the |ast proposal the costs had risen for the
benefit pl an.
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Martinez had asked for a contract proposal with a specific duration
that would expire in September 1982. Barsam an rem nded Mendoza t hat
he had stated quite clearly at the August neeting that he, Mendoza,
woul d make a proposal around the first of Septenber and he had failed
to do so. There was no response to the UFW s proposal or request for
bar gai ni ng session dates, although Barsam an said he woul d contact
Mendoza about future schedul ing

Barsam an failed to follow up on his coment in the letter
that he would be contacting Mendoza about future bargaining sessions.

On February 4, 1983 Mendoza net with Barsam an to negotiate
contracts for Saikhon, Lu-Ette and Pricola. Mendoza queried
Barsam an, "Wat are we doing on GF?" Barsam an replied he woul d | et
Mendoza know in 2 weeks. Mendoza did not hear from Barsam an until
April 4, 1983 when the latter tel ephoned hi m, mentioned the i nm nent
hearing in the instant case and wanted to di scuss the question of
successor shi p.

ANALYSI S AND CONCLUSI ON

Al t hough negotiations conmenced on Cctober 30, 1980 and
continued through a total of 12 bargaining sessions until August 3,
1982, they proved fruitless.

\When, as here, the enployer engaged in a | engthy series of
negotiation nmeetings, which achieved only agreenent on matters of |esser
| nportance, the question is whether it is to be inferred fromthe
totality of the enployer's conduct that it went through the notions of
negotiation as an el aborate pretense with no sincere desire to reach an

agreenent if possible, or that it bargained in
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good faith but was unable to arrive at an acceptable agreement with the
uni on.

Respondent's position is that it bargained in good faith since
It periodically nmet with the union and discussed in detail contract
articles and reached agreenment on many of them However, | find that
Respondent only reached an accord with the union on relatively
uni nportant issues and steadfastedly refused to vary its position on
any of the inportant itenms as its actual purpose in participating in
periodi c negotiations was to engage in the forns of collective
bargai ning but wthout the substance or a sincere desire to reach an
agreenent .

An overall assessnment of the bargaining process over a 2 %
year period clearly indicates that the union was making the novenents,
denonstrating flexibility and providing alternative proposals while
Respondent literally sat back and played it cool by agreeing through
time consum ng conprom ses on relatively uninportant items but
steadfastly holding firmon the inportant issues without suggesting any
alternatives. Regardless of Barsaman's alleged aversion to package
deal s, it was the union that was offering a number of variations on the
substantial issues while Respondent remained static on every one of the
inportant itens be it hiring hall, union security, probation period,
etc. O course during the seemngly heavy bargaining in the Spring and
Summer of 1981 Respondent and the union were agreeing and signing of f
numerous articles; but they were on subjects of |esser inportance, nany
of them because of the original |anguage of the respective 1979

proposal s were identical and virtually all the rest because the
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uni on conceded to sonet hing Respondent insisted on. There were only a
few i nstances where an agreenent was reached by mutual conprom se and
there was virtually no instance where Respondent gave in conpletely on
an article.

At the April 15 rneeting, the UFWoffered a package that woul d
concede to Respondent the NLRB version of a union shop and a five-day
probationary period for new enpl oyees but retained a union hiring hall
w th conpromse Sun Harvest |anguage on the renaining 8 articles.
Respondent rejected it and failed to offer a different variation or any
novenent on any of its positions in respect to the subjects included in
t he package.

At the June 30, 1981 neeting the UFWof f ered anot her package
proposal simlar to the April 15 offer regardi ng the uni on shop
probationary period and hiring hall, but wth another variation of the
remai ning articles. Respondent rejected this offer.

Then on July 21 the UPWpresented a package that even
Barsaman admtted "t hey were ceding al ot". The union went al ong
wi th Respondent on the latter's version of the union shop and a five-
day probationary period but it abandoned its insistence on a hiring
hall and offered a hiring systemoperated by the enpl oyer but wth sone
union input. Included in the new package were additional articles upon
whi ch the union of fered conprom se Sun Harvest |anguage. Barsam an
rejected the package and specifically the new hiring system because as
he expl ained to Martinez at the negotiation session it woul d not work
at Respondent's . Barsaman made no counterproposal s at the neeting

but as the neeting ended he said
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that he owed the union a proposal and promsed to submt one. S X
nont hs passed with no neetings and no proposal forthcomng from
Bar sam an

Respondent's rejection of all three of the UFV¢ package
proposals, its failure to offer any alternatives and its delay for six
nonths in presenting a counterproposal is eloquent proof of its
negative attitude toward negotiating wth the UFW The concessions in
the three package offers, inthe Sring and Sunmer of 1981, clearly
indicated that the union was very favorably di sposed to reach a
contract on reasonable terns and the Respondent declined to capitalize
on such a state of affairs. Rather, it turned the offers down and
then prol onged its response for 6 nonths.

In his January 1982 response Barsaman virtual |y repeat ed
Respondent's 1979 position on the articles left to be deci ded.
Barsaman did provide an alternative to the hiring system however it
signified very little novenent by Respondent since it was virtually the
sane provisions as in the parties' previous contract and Respondent's
I npasse proposal. He had two ot her suggestions but they were of a
mnor order. >

At the next neeting in February 1982 the union changed its
tack and nade two separate proposal s, one non-economc and the ot her
economc. Neither of the two was a package, so the union changed its
positions on sone articles, i . e., wunion security because wthout the

advantage of a trade off provided by the package approach, the

50. Awarning notice would not trigger the grievance
procedure but an enpl oyee coul d pl ace his version of what happened in
his personnel file and the leaders of an illegal strike would not be
nore severely puni shed than other strike participants.
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union was unwi |l ling to concede on each issue individually. Nevertheless
on the major issue, the hiring system it continued to offer Linobneira
| anguage (the enployer in charge of hiring with sane safeguards for the
uni on agai nst descrimnation in hiring.)

Barsam an made no counter offer but rather pointed out the
union's shortcomngs is not responding article by article to
Respondent's proposals and that in reality the union had made no nove
on union security because because it had only offered NLRB | anguage in
packages. Since the UFW proposed term nation date was only 6 nonths
away, Martinez indicated to Barsaman that he would be willing to accept
a three-year contract and so it was decided to end the meeting so
Barsam an coul d draw up a three-year contract.

Barsami an did not submt the prom sed three-year proposal. In
April the UFWcontacted Barsam an about the proposal and a meeti ng.

The parties agreed to neetings in My but they were postponed because of
the unavailability of Martinez, the UFWnegotiator. In June Mendoza
replaced Martinez and in July contacted Barsam an about a neeting and
they decided to neet in July in the first part of August. During the
entire interimperiod, Barsaman failed to present the three-year
contract proposal that he had prom sed at the February 16 neeting.

The August 3 meeting took place and Barsam an still had not
presented the three-year contract. Barsam an and Mendoza reviewed the
parties' respective positions. Mendoza suggested that since so nuch
time had passed since the UFW s l|ast proposals that he, rather than
Barsam an, would prepare a three-year contract proposal.

At the August 3 nmeeting and later in an August 8 letter
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Bar sam an warned Mendoza agai nst reneging on any articles already
agreed upon because any attenpts to do so would be met with the filing
of unfair |abor practice charges.

On Novenber 18 Martinez sent a conplete contract proposal to
Bar sam an whi ch was by and |arge the sane as its February 16 1982
proposal in many respects. In the cover letter, Mendoza referred to
the February 16 proposal and in describing it added an adjective
cl ause "which you have not responded to", 2

Barsam an in his response to the UFW s conpl ete proposal and
the cover letter made no response to the union's suggested dates of
t he week of Novenber 30 or Decenber 6 for the next bargaining session
ot her than conmmenting that he woul d contact Mendoza about future
scheduling. In the letter, he mainly defended hinself with respect to
Martinez comment that he had not responded to the UFW s February 16
proposal .

| find Respondent's behavior fromJanuary 1982 to the date of
the hearing a continuation of the sane surface bargaining and dilatory
tactics as previously found.

Once agai n Respondent made no counteroffers on any inportant
subject, renmained steadfast to virtually all of its positions of 1979
and prom sed a conpl ete counterproposal which it never produced. To
this array it added another tactic of diversionary antics such as

criticizing the union for bargaining

. 51. Mendoza admtted in his testinony that it was a m stake
for himto have added the clause because its contents did not reflect the
true situation at the tine since the UFW s February 16 proposal had been
| ong superseded by subsequent negotiations between the parties.
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shortcomngs wth little or no support in fact: the union not
respondi ng to the Respondent's January 1982 proposal (virtually the
same 1979 stance), the union not naking any real novenent on uni on
security (highly ironic considering the enpl oyer never nade any naj or
novenent on any article, including union security, where in fact the
enpl oyer had agreed to the ALRA good standing union security clause in
the previous contract) the union attenpting to nmake changes in articles
al ready agreed upon, and the union representative unfairly accusing its
representative Barsaman of intentionally del ayi ng the bargaini ng
pr ocess.

There is a duty on the part of the enpl oyer and the uni on
to engage in bargaining wth a "si ncere" purpose to find a basis of
agreenent".gg/ There is no necessary inconsistency between hard
bargai ning and an effort to reach an agreenent. Nevertheless, "the
enpl oyer is obliged to make some reasonable effort in sone direction to
conpose his differences with the union, if Section 8  a) (5) is to be
read as inposing any substantial obligation at all ", 53! The hard
bargainer, while firm not only will discuss but will vary the terms
of its proposals so long as it doesn't undermne his |awf ul
objectives. In the instant case the Respondent descussed but rarely
varied the terns of its proposals. The only understandings Respondent
agreed to during the over two years of negotiations were with respect

to mnor subjects. Those agreenents do not indicate

52. See N. L. R.B. v. Herman Sausage Conpany, Inc. (1958) 122
NLRB 168 [ 43 LRRM1090], (5th Cir. 1960) 275 F.2d 229 [45 LRRM 2929]

53. Kayser Roth Hosiery Conpany, Inc. v. N.L.R. B. (6th
Cir. 1970) 430 F.2d 703.



any spirit of conpromse or desire to resolve differences.

It was not necessary for Respondent to consent to a hiring
hall; it was not necessary for it to agree to inprovenments in fringe
benefits, it was not necessary for it to agree to the union's version
of "Discipline and Discharge" but where as here Respondent offered
virtual 'y nothing whatsoever that was attractive to the union,
steadfastly held to its positions on the major issues and prol onged the
i nterval s between bargaining sessions for nonths on end by not
produci ng conpl ete contract proposals as it had prom sed,
it is evident that it was not seeking to reach an accord on a

col l ective bargaining agreement with the uni on. ¥ The ALRA I nposes

an obligation on an agricultural enployer to make sone reasonabl e
effort to reach an agreement with the Union. The negotiations here

were essentially neaningl ess. Respondent's approach to the

54. In January 1981 Barsam an prom sed a conpl ete contract
groposal to Ann Smith. en the parties resuned negotiations on Mrch
1, 1981, he had prepared no proposal as promsed in the interim At

the end of the negotiations in July 1981, he promsed a conplete
contract proposal. Wen the parties resuned negotiations in Januar
1982, he had prepared a proposal but did not deliver it to the UF
until the day negotiations resumed. At the end of negotiations in
February 1982, he prom sed a conplete contract proposal. Wen the
parties resumed negotiations in August 1982, he had prepared no
proposal as promsed in the interim In view of Barsaman's prom sed
counterproposal, it is understandable why the UFWwoul d not be
contacting Barsanmian for future negotlat[on neetings since they

consi dered that the next move would be his. On each occasion after
some months had passed, it was the union who contacted Barsaman to
resume negotiations. (The one exception was in Mirch 1981 when his and
Ann Smth's letters crossed in the mail .) Accordln%Iy, | find that
Respondent was responsible for the delays and thus these periods of
time are included in the overall period of bad faith bargaining. Al so,
see M H Ritzwoller Conpany v. N.L.R.B. (7th Cir. 1940) 114 F. 2d
432 (6 LRRM894) which states that even though the |aw places the burden
on the union to initiate the bargaining process with a request to the
enpl oyer, the latter cannot sit passively by and force the union to
continually renewits requests to meet and to move bargaining forward.



negotiations was to reduce its obligation to bargain in good faith to a
mere formality and to the observance of procedural requirenments.

Surface bargaining is the antithesis of collective bargaining
and is contrary to the Act's fundanental tenet of "encouraging the
practice and procedure of collective bargaining". Respondent's unlawf ul
conduct in this regard was aggravated by its refusal to furnish the
uni on, upon its request, information which was relevant and necessary
in order for the Union to engage in effective negotiations. Further
unl awful conduct on the part of Respondent was its delaying tactic of
spending an inordinate amount of tine to reach agreement on mnor issues
and to engage in unfounded criticismof the union's conduct of the
negotiations. Underlying Respondent's attitude towards the negotiations
was an intention to discourage the enployees in their expectations that
they would receive inprovenents in the ternms and conditions of their
empl oynent through the representation of the Union. This attitude
toward the union was el oquently manifested by Respondent's cavalier
treatment of the union in regard to its failure to informthe union
representatives that GHP had gone dormant some nonths before and to
carry on negotiations in the nane of a firmthat was no |onger
functioning. | find that by engaging in surface bargaining, by
unreasonably delaying in making timely or adequate proposals or
count er proposal s, respondent has violated Section 8( a) (I ) and (5) of
the Act.

It has been alleged in the conplaint and litigated at the

hearing that the period of Respondent's bad faith bargain continued



after the December 7, 1979 date before which the Board has already
found Respondent guilty of bad faith bargaining.gy Respondent nust

bear the responsability for the delay from December 7, 1979%% until the
UFW cont act ed Respondent and suggested that the parties nmeet. Since
Respondent has done nothing to break with its past unlawful conduct, I
must find that it continued to bargain in bad faith during this period.
Its conduct did not "represent a substantial break with its past

unl awf ul conduct on the adoption of a course of good faith
bargaining."iy

Now in respect to the allegations with regard to
Respondent's per se violation of Section 1153( e) of the Act by not
providing the union with the information it requested.

Even since the parties comenced to bargain in Cctober 1980
the UFWhas repeatedly requested certain basic information about
Respondent's personnel and operations. Two years |ater in November
1982 when negotiations broke off Respondent still had not provided the
union with the information requested.

Respondent contends that certain information requested by the
UFW regarding projected crops and | ocations was not relevant for
bar gai ni ng purposes. However, it has been a |ong standing rule with

the NLRB that a union is entitled to information froman enpl oyer

55, The exact wording was that Respondent del ayed
bargai ning for over a year

. 56. Respondent has previously been found to have refused to
bargain on a continuous basis fromFebruary 1979 to Decenber 1979.
(See Admral Packing (1981), supra.)

57. See Joe Maggio, I nc., Vessey & Co., et al. (1982) 8
ALRB No. 72.




that it needs in order to prepare its bargaining proposals. In fact

the ALRB, follow ng the NLRB precedent ruled in the Lu-Ette Farns 58

case that the identical information described in the same terns in Ann
Smth's letter was needed by the union and therefore the enployer had
the duty to provide necessary information.

Respondent argues that it had a valid reason not to deliver the
i nformation about the names and addresses of its enployees and the
| ocation of the fields because this data could be used to harmand
intimdate its current enployees at Respondent and disrupt the
operations. However, Respondent to substantiate this reason could only
point to the violence in the 1979 strike. To assert this reason for not
turning over requested and needed information for bargaining in Decenber
1980 and in March of 1981, 8% when Respondent informed the union that
this was its reason for its too rennte intine to be a legitimte
def ense.

Respondent further argues that beginning in My 1981 neither of
the two UFWnegotiators, Martinez, or Mendoza renewed a request for
information. However, not only did the union renewits request for
information at the Decenber 15, 1980 and March 31, 1981 meetings and by

16/

letter on March 14, =— but contrary to Respondent's assertions, at the

May 4 and June 30 nmeetings. At the May 4 meeting

58. Lu-Ette Farns (1982) 8 ALRB No. 55.

59. Sell Al Co. v. N.L.R.B. (9th Cir. 1972) 457 F. 2d
615, 79 LRRM 2997. The court held that a valid defense nust be
based on a clear and present danger of violence.

60. Under section " A. Facts" | decided that the facts do
not support Respondent's contention that the UFWonly nade requests to
GHP for information and not to GF.



the UFWin addition to an oral request, also put it inwiting. At
the June 30 neeting, Barsam an asked Martinez whether he still needed
information and Martinez answered in the affirmative.

Anot her argunent by Respondent is that Respondent had no
information available at the times of the union's request since it was
bet ween seasons. O course, this is not a valid defense because the
union's request for information applies not only to information that
the enpl oyer presently possesses but to any information that comes into
hi s possessi on subsequent to the request. Furthermore, in March 1981
Barsam an declined to provide information claimng there was not nuch
activity at Respondent's. However, in March there was activity:

I . e. the asparagus season would end in a week or two and the onion
harvest would begin in April and the garlic harvest season in June.

There were no negotiation neetings between June 30, 1981 and
January 11, 1982. The UFWfailed to nake any additional requests for
information at the neetings in January and February 1982. At the next
meeting in August 1982, the union negotiator Mendoza inforned Barsam an
that we woul d be nmaking a request for information in the future.
However, he failed to do so and sent Barsam an a conpl ete contract
proposal in Novermber 1983 just before the negotiations broke of f.

In light of the above |I find that Respondent is guilty of a
per se violation of the Section 1153(e) and (a) of the Labor Code by

not providing the UFWw th the requested information.

-59-



VII. Aleged Discrimnation Against Crew No. 1
A, Facts

Abel ardo Varela was the foreman with the nost seniority at
Respondent Gourmet Harvesting and Packing Co. and previous to its
inception for Harold Rochester, when the latter was operating a custom
harvesting business. Fernando Flores had al so worked as a foreman for
Harol d Rochester and later for Gournet Harvesting and Packing but had
gone to work for Rochester |ater than Varela.

Harol d Rochester and Alfredo Medrano both testified that
Respondent had no formal seniority systemwth respect to forenmen or
har vest enployeesgy but they always gave preference to the forenen who
had worked at Respondent's the longest with respect to recalls and
| ayoffs. So in effect the only seniority benefits an individual
enpl oyee woul d enjoy woul d be as a menber of a crew whose foreman had a
certain seniority.

In 1979, the UFW the certified representative of Gournet
Harvesting and Packing agricultural enployees called a strike and

Abel ardo Varela and his crewﬁy observed the strike and did not work

at Respondent's during the entirety of 1979. The other crews under
their respective foremen, including Fernando Fl ores, continued to work
at Respondent throughout the strike. Varela testified that before the
strike he and his crew had first priority with respect to recalls.

According to Respondent's own records that preference ended

61. The reason for no seniority for individual enployees is
that there is a trenmendous daily turnover of harvest enpl oyees.

62. The nanes of some of the enployees in Varela's crew in
1979 were: Roberto Medina, Victoriano Cchoa, and Juan Parti da.
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wth the 1979 strike. %

The systemutilized at Respondent's in respect to recalls
was as follows: The foremen would come to Medrano' s residence at the
begi nning of each season and find out the exact date Medrano woul d
need themand their respective crews to report to work. The one
exception was Abelardo Varela. At the start of each season Medrano
woul d contact himby tel ephone or go personally to his house.

In the 1980 and 1981 asparagus and oni on harvest seasons
and the autum thin and hoe seasons Respondent first recalled the

FIores§4/ and the Vadillo crews and then the Varela crew with the

exception of the 1981 onion harvest when the Varela crew was the eighth
crewto be recalled but it was only 8 days after Flores and three other
crews began to work.

In April 1981 Varela testified as Respondent's witness at an
ALRB hearing and admtted that Medrano had instructed himnot to recal
two of his crew nenbers because of their union activities. In August
of the sane year the Adm nistrative Law judge issued a decision finding
t hat Respondent had been guilty of an unfair |abor practice based
largely on Varela's testinony. Respondent appeal ed the decision to the

Board.gg

63. G.C. Ex82indicates that after the 1979 stri ke,
Respondent relegated Crew No. 1 to third place or an even | ower
priority in regards to recalls.

64. Flores testified that since the 1979 strike his crew
was No. 1 in respect to recalls as Respondent appreciated his staying
on the job during the 1979 strike.

~ 65. On Septenber 27, 1982 the Board issued its decision
affirmng the ALO decision. See 8 ALRB No. 67.

-61-



The Varel a crew began the 1981 thin and weed season at the
same time as the Flores crew but worked a shorter time. %

In the 1982 asparagus harvest season Respondent recalled
Varela's after Floras' and Vadillo's crews. Toward the end of the
season, Medrano decided to switch Varel a's crew, who had fini shed their
assigned field for the season, over to a field where Vadill o' s crew had
been working during the season. Medrano stated to Mendez at the tine
and also in his testinony that his reason for doing so was to give
Varela' s crew nore work as Varela had nore seniority than Vadill o.

The followng day Varela' s crew replaced Vadillo's in the
field where Vadi |l 0's crew had heretofore worked. Before the swtch
Varel @' s crew had worked under one area supervisor and since Vadillo's
crews field was in another area the Varel a crew cane under the
supervi sion of F del Mendez, an area supervisor, for the first tine
that season. During the day's work according to Mendez testinony he
observed on three occasions that Varel a was standi ng sone di stance away
fromthe edge of the fields shouting in a |oud voice to the
burrero' s2” to call out to himthe nunber of boxes pi cked and di d not
appr oach the boxes to inspect thempersonally to check on quality,
quantity, etc. After the third tine he notified Medrano of Varela's

lack of diligence in his work. At the end of

66. \Varela crew nenber Roberto Gonez credibly testified
that Varela's crewonly worked three weeks in the weed-and-thin crew
season and were laid off while the Hores crew continued to work.

o ~67. Each crew of approxinmately 25 to 35 harvesters is
divided into "burros" of 5 or 6 snmaller groups. The cutters place the
asparagus in rows for the burrero who picks up the spears, places them
into boxes, and takes themto the edge of the fi el d.
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the work day, Medrano, in a very angry manner, reprinanded Varel a
telling himthat he was not inspecting the boxes; that the boxes were
not being filled enough; that the asparagus were not packed properly
and that he wanted corrective action. Varela replied that what Mendez
had told Medrano were lies and if Medrano believed those things it
woul d be better for him, Varela, not to return

At the end of the day Medrano, Mendez, the forenen and crews
in that area traveled to a neeting place just outside of the town of
Heber where Medrano paid the daily wages to the crew nenbers. En route
in Cew No. 1's bus Varela explained to his crew that Medrano had
criticized himvery harshly for his supervision of the crew that day,
so much so that he was not going to return the next day. The crew
assured himthat if he did not return to work, they would not either.

Medrano, Mendez and Vadillo all testified that after Medrano
paid off the crew nenbers at the meeting place, they overheard Varel a
say to his crew seated in the bus "We' ve been fired". Mdrano and
Mendez testified that they had not fired the Varela crew nor had they
informed Varela that the crew had been fired. However, neither of them
made any conmment to Varela or any nmenber of his crewthat Varela's
remark to the crew that he and the crew had been fired was incorrect.

Medrano told foreman Vadillo to check with himthe next
mor ni ng because according to Medrano's testinony he had doubts due to
Varel a's comment about being fired that the Varela or his crew woul d
report for work. Vadillo checked with Medrano the next norning and

since Varela nor his crew had shown up for work Medrano
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assigned the Vadillo crewto their old field.

Respondent harvested its onion crop in April and May 1982 and
its garlic crop in June with crews other than Varela's as Medrano did
not contact Varela as in previous years about working those harvests.
Medrano also failed to contact Varela for the thin and weed season in the
fall of 1982% put some of Varela's crew menbers secured enpl oynent on
sone of the other crews. Raul Cuen, one of the Varela crew menbers, who
had secured enpl oyment at Respondent's during the thin and weed season
asked Medrano when was he going to recall the Varela crew. Medrano
answered that he would not do so since the Varela crew nembers were
jokers and Chavistas. He added that he would hire the crewif Varela
came to his place to ask for work but he would not go to Varela since to
do so would give Varela an exaggerated sense of his inportance.

During January 1983 Varela went with two crew menbers to
Medrano' s house and asked himfor work in the asparagus harvest. Medrano
told themto check back |ater. Approximately one week |ater Varela
checked back with Medrano and since there was an opening for a new crew
the latter put Varela and his crew to work the next day.

Varela's crew worked for approxi mately one month harvesting

asparagus w thout incidents and were conpensated on an hourly

68. Medrano testified that the reason he did not contact

Varel a regarding these seasons was because Varela had told himhe did
not want to return to work. However, ny interpretation of the facts is
that the only time Varela said anything of this nature to Medrano was
when at the end of the [ast day his crew worked in the 1982 asparagus
harvest Varela conplained to Medrano about Mendez' and Medrano's harsh
criticismof his supervisory work that day and it would be better for
himnot to return.



basi s. 69/

At the beginning of March Respondent switched the crews from
an hourly to a piece rate. Medrano assigned a new checker, Rodolfo
Castillo, to crewno. 1 and relegated the previous checker Haul Cuen
to the position of a cutter. Medrano decided to nake the change
wi thout consulting Varela but did informhimof his decision before
inplementing it. Medrano testified that the reason that he nade the
change of checker was because he did not like the work Cuen was doi ng
in the 1982 season so he decided to replace himin the 1983 season.
Flores credibly testified that it is the foreman who deci des who his
checker will be.’% cCuen testified that during the three years of
his checker work neither Medrano nor any supervisor or foreman had
criticized his work. He added though that in 1982 Varela had on
several occasions pointed out to himthat his work was not good and he
shoul d pay nore attention.

Robert Medina credibly testified that on the first day of the
piece rate work Medrano told himand his fellow crew nmenbers that he
had really maltreated them by assigning them Castillo as a checker.

The new checker, Ruben Castillo, did not remain at the edge
of the fields to check the boxes. He entered the field and constantly
reprinmanded the cutters about the cutting of the asparagus and the
correct length and the burreros about the packing of the boxes. Many

of the crew menbers conplained to Varel a about

69. Respondent paid crews tine and a half for Sunday wor k.

70. FHores testified that he had designated his wife as his
checker.
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Castillo's conduct. Varela told themto bear with the new checker and
to continue to work. Wen a few of the crew nenbers conplained to
Castillo, he replied that he was just follow ng Quznman's and Medrano' s
or ders.

Cuen testified that it was not the checker's duty to go into
the field and supervise the cutters. The checker's duties were to
check the boxes for size, fullness, etc. and to only give directions to
the burreros. Respondent failed to present any evidence to offset this
testinony and in fact its witness foreman Flores confirmed it.

Jesus " El Perro" Quzman, the area supervisor spent an
i nordi nate anount of tinme supervising Varela' s crew T He criticized
Varel a about the size of the asparagas, so nuch so, that Varela
brought a tape measure to the field to neasure the asparagas in an
attenpt to convince Quzman they were the correct size.

Varela testified that ever since the strike, Mdrano was very
demandi ng regarding the crew s work and continual | y hassl ed hi m about
the crews perfornmance despite the fact the crew was doing its work
correctly. Ever since Oew No. 1 returned to work in 1980,
after the 1979 strike, Medrano has been treating its menbers with

/

di srespect, nocki ngB them and insulting themw th contenptuous and

71. Not only did the crew nenbers who only worked in Varela's
crewtestify to Guzman"s near constant presence but also a Varela crew
nmenber Jorge Ccegueda who worked in Flores crew for one week testified
that he noticed that Guzman, who had the same duty to supervise the Flores
crew spent very little time with the Flores crew and was a const ant
visitor to the Varela crew

72. Medrano testified that his so-called nmocki n? comrent s
were uttered injest. | discredit this testimony as | found his
comments, at best, to have been negative and sarcastic.



vul gar epithets. The verbal abuse occurred on a regular basis at the
end of the work day when Medrano paid the daily wage to them

During the 1983 asparagus harvest season Gonez taped sone of
Medrano' s renmarks to the workers on a cassette which he carried
concealed in his shirt pocket. The words on the cassette were
authenticated, played and translated at the hearing herein and they
substantiated the testinony of the crew menbers about Medrano' s vul gar
| anguage and his derisive attitude toward thembut not the fact that
Medrano woul d refer to the crew nenbers as Chavi stas. (O one occasi on
during the 1983 asparagus season, Medrano tol d Roberto Gonez, who was
wearing two UFWbuttons on his cap, to take themoff, and that the
uni on was not worth a damn.

During the 1983 asparagus harvest Gonez and Medi na prot ested
to Medrano about paying very | ow wages. Medrano reacted by telling
themto go to hell and added that he woul d pay themwhat they earned
and they could do anything about it that they wanted. On anot her
occasi on when Gonez and Medi no requested a pay recei pt fromMedrano for
wages ear ned whi ch they needed to showimmgration authorities to
naintain their inmgration status current Medrano conplied but told
themthat he hoped that they woul d be deport ed. £

Foreman Abel ardo Varel a and checker Raul Quen and crew nenber
Roberto Gonez testified that Respondent assigned Oew #1 a bel ow
average field for the piece rate asparagas harvest work in 1983.

They expl ai ned because of the abundant grass and weeds it was

73. Qew nmenber Roberto Gonez testified in detail about
Medrano's mstreatment of the crew nenbers. | found himto be an
excellent wtness. | was favorably inpressed by his sincere nmanner
and his obvious effort to be accurate in all his testinony.
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74.

75.

very difficult to harvest the asparagus and consequently the crew s
earning were adversely affected. Rochester admtted that at the end of
t he harvest season Respondent disked the field under because a noxious
weed had overrun it. Rochester testified that it was an exceptionally
good field (only 4 years ol d, while the average |ife of an asparagus
field is 10 years) but the noxious weed had reduced its production but
only to the point that it yielded an average amount of asparagas.
Varela testified that the previous year his crew had harvested two
fields one of which was this year's field
#46, on a piece rate basis. He added that in the current year Crew
#1 had harvested two fields on an hourly basis #46 and #175 and the
latter was a good field but Respondent did not want crew #1 to work it
during the piece rate period of the harvest and let crew #1 just work
field #46. The piece rate production records confirmVarela's and
Cuen's testinony that #46 was an inferior field. During the piece rate
work in March Flores' crew enjoyed the highest earnings 22 out of 24
days of the season and 2nd best the 2 other days while
Varela's crew was second twice, third 6 time, fourth six tines, fifth
six tines and sixth four times.’# Furthernore the phot ogr aphs, GCX, 22
through 29, confirmVarelals, Cuen's, and Gonez descriptions of the
fields.

Several menbers of Crew No. 1 testified that on Sunday
February 20, 1983 Respondent |laid themoff and that another crew
harvested the field that they had been harvesting before and after that

date. On Saturday Crew No. 1 harvested asparagas in field #46

. ~ 74.During the first part of March, there were five crews
doi ng pi ece-work and during the latter part 6 crews.
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for three hours and in field #175 for 3% hours. Fl ores' crew harvested
infield #175 for 1 hour and 6 hours in three other fields. On Sunday
February 20 no crew harvested field #46 and the Flores crew harvested
field #175 for 3 hours and harvested other fields for 3% additional
hours on Sunday February 20. Two other crews worked for five hours
and 5% hours respectively harvesting in their custonary fields and a
fifth crewdid not work at all. On Monday Crew No. 1 worked two hours
infield #175 and 4% hours in field #46. Al the other crews
continued working in their customary fields.

Medrano testified that the reason Respondent did not recal
Varela and his crew sooner during the various seasons in 1980 and 1981
was because Varela was engaged in work el sewhere. Medrano was not
clear in his testinmny whether Varela was working at Respondent's in
non- harvest work or traveled to Sonora and/or Coachella for work.
According to Medrano, he would go to Varela's residence in Calexico to
notify himabout work but only to find that he was not at home. =/

Area supervisor Mendez testified that Varela told himthat
he, Varela, traveled to Sonora and to the Indio-Coachella area, that
he had gone to work in Coachella and three years ago had noved to
Coachel | a.

75. In his testinony Medrano did not provide any details as
to the particular season he went to Varela's home. Moreover Varela
credibly testified that during the time he was in Sonora or Coachella in
1982 his nother-in-law continued to |ive at his Calexico residence and
ﬁhe did not informhimthat Medrano had come to the house | ooking for

i m.
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Both Medrano and Mendez further testified that Varel a woul d
comment that he did not want to work too | ong because the nore tine he
wor ked t he hi gher woul d be his house paynents.zg

Varela admtted that he traveled to Sonora and in fact went
every summer and spent 45 to 60 days during July and August during a
peri od when there was no work at Respondent's. |In 1982 after the
aspar agus season, Varel a not hearing from Medrano about the onion
season, decided to seek work in Coachel | a harvesting grapes. He did
not want to approach Medrano about returning to work at Respondent's
because he resented the way Medrano had treated himat the end of the
1982 asparagus season. Varela worked in Coachella fromJune 1 to July
7. Varela also testified that he rented a house in (achella and |ived
there in Novenber and Decenber 1982. He thought he woul d secure work
in the area but he was unsuccessful .

Furthernore, foreman Fernando Flores, a wtness for
Respondent, testified that all he knew was that Varela went on his
vacation to Sonora and once Varela told himthat he had gone to

Goachel la to work in the grapes.zy

76. | have serious doubts about the veracity of Medrano' s
and Mendez' testinony on this point since Varela's crew worked in the
onion and garlic seasons in 1980 and 1981 whi ch fol | ow t he asparagus
season so It would not nmake sense for Varela to want the season to end
soon since his crewwould return shortly for the onion and garlic
season. Varel a deni ed maki ng any such statenents to Medrano and Mendez
and credibly testified that although he was naki nhg nort gage paynents on
his house, and they varied, the only time he had to submt information
regarding his earnings was when he first purchased the property.

77. | credit Varela s version regarding his trip to Sonora,
his work in Coachella, in every respect. Varela testifiedin a
straightforward and sincere manner and readily admtted vacationing in
Sonora and working and residing in Coachella. On the other hand,
Mendez and Medrano were general ly vacilating and vague in their
testinony in this area.
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During the hearing the Varela crew worked at Respondent's
pl anting asparagus plants. During the sane period of tine, the Floras
and Vadillo crews were working at Respondent's harvesting onions. On
May 7, Medrano laid off the Varela crew as there was no nore asparagus
planting to be done. The Flores and Vadillo crew continued to work for
a few additional days but then Respondent |aid themoff because of the
drop in the market demand for onions. Medrano testified that in the

event there was work for three crews.E/

Foreman Varela and Medi na, Gonez, Cuen and Partida, all
menbers of the Varela crewtestified at the hearing herein
on May 5. On May 8, the day after asparagus planting ended,
Varela went to Medrano's house to see about nore work for
the crew. According to his testinmony he asked Medrano

whet her the crew was going to work the foll owi ng Mnday and
Medrano replied that he, Varela, could do whatever he wanted
to fromthen on because there was no nore work for them the
crew was giving the conmpany problens and that is what he had
been told at the conpany and the crew could go to hell.
Medrano added that he hoped that he and Varela coul d
continue to be friends.

Var el a concl uded from Medrano's words that he and the crew
had been fired. Varela further testified that Medrano told hi mthat

he had asked Varela many tines to termnate Medi na, Gomez and

78. From Medrano's testinony it is evident that at the tine
of the hearing herein he considered the Varela crew third in seniority
following the Flores and Vadillo crew in that order.
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79/

OCchoa— but that Varela did not conmply and when he told Flores to

| et a worker go, Flores would do so inmediately and there were no
probl ems. Varela answered that he was |eaving and woul d comuni cate
the news to the crew the follow ng day, which he did at the pickup
point in Calexico. Medrano in his testinmony denied ever making
those commrents to Varela and contended that he told Varela that the
work had ended for the time being and he would be in contact with
himin the future.

B. Analysis and Concl usion

General Counsel has presented evidence that denonstrates that since
the 1979 strike Respondent has engaged in discrimnatory treatnment
of the menbers of Crew No. 1 because of its union activities and

participation in ALRB processes.@y

There have been various manifestations of disparate treatment
over the years, sone of themconstant and sonme varying

The nost constant manifestation has been Respondent's
demotion of Varela's crew fromnunber one priority to a third
position behind the Flores and Vadillo crews because of their

participation in the 1979 strike. Respondent's conduct in this

79. In a previous case, the Board found that Medrano had
instructed Varela not to rehire Ochoa because he was a union advocate
and the union was giving themproblems. A few days after giving these
instructions, Medrano relented and told Varela to rehire QOchoa since the
conmpany did not want any probl ens.

_ 80. | do not devote any lines to the listing of the factors
of circunstantial evidence, as is usually found in discrimnation
cases, such as the enployer's know edge of union activities etc.
because it is beyond dispute that Respondent knew that Varela's crew
went out on strike in 1979, that Varelacfrovyded danagi ng evi dence at
the 1981 ALRB hearing, and that GComez and Medina protested to Medrano
about wages and/or working conditions to general foreman Medrano during
the 1983 asparagus season
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regard is clear fromthe record as Respondent's own witness, forenman
Fernando Flores testified that his crew enjoyed top priority after the
1979 strike because Respondent was greatful for himand his crew
wor ki ng throughout the strike. Respondent's records also confirmthe
fact that Varela's crew was relegated to third place in regards to
recal | s during the years 1980, 1981, 1982 and 1983.

Respondent's treatment of the Varela crew has varied froma
mld formof harassnment and mistreatnent in the years 1979, 1980 and
1981 to an accentuated form of harassnent and nal treatnent during the
1983 asparagus season.

It is interesting to note that in April 1981 Abelardo Valera
testified at an ALRB hearing and because of his testinony, admtting
that General Supervisor Medrano had ordered himnot to hire Victoriano
Cchoa a union activist, an Adm nistrative Law judge found Respondent
guilty of an unfair labor practice in a decision that was issued in the
fall of 1981. During the subsequent weed-and-thin season, Respondent
laid off Varela's crew after only three weeks of work while Flores crew
finished the season.

In 1982 Varela's crew did not work until the end of the
asparagus season because Varela and his crew refused to continue to

wor k because of Medrano's criticismof Varela's supervision of the

crew s work. In fact, Varela's crew did not seek morkgy or were

they call ed back to work at Respondent's until the 1983 asparagus

season when Varel a requested to return.

81. Sone of the nenbers of Orew No. 1 sought and secured
work on an individual basis at Respondent’'s during the 1982 fall weed-
and-t hin season and worked for other forenen.
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Once again it is clear fromthe record evidence that during the
1983 asparagus harvest Respondent stepped up its discrimnatory conduct
against Varela's crew because of their union activities. The disparate
treatment took the formof a canpaign of harassment during the work day
and at the end of the day at paytinme and a reduction in their
renmuneration by the assignment of a low yield field.

During the work day, a new checker appointed by Medrano,
entered the fields and reprimanded the workers cutters about their work.
At the same time supervisor Guzman criticized Varela about the size of
t he asparagus being picked.

There is no dispute that Castillo, the new checker,
reprimanded the cutters and that the normal duties of a checker is only
to count the boxes and point out to the burreros not the
cutters any problem about the packing of the asparagus, the fullness of

t he boxes, etc.gg/

There i s convincing evidence that supervisor Quznan spent an
inordinate armount of tine with the Varela crew and criticized himfor

not adequately controlling the size of the asparagus being

82. Another aspect which indicates that Castillo's
interference with the cutters was part of Respondent's intentiona
harassnent of the crew was the manner in which Castillo replaced Quen
the crew s regul ar checker for the previous three years. Mdrano
testified he did not like Cuen's work as a checker in 1982 so he
decided to replace him However, he failed to informeither Quen or
Varel a about this decision nor the reason for it. Furthernore, forenan
Fl ores, a witness for Respondent, testified that foreman select their
own checkers. Medrano nerely inforned Varel a of the change in 1983
w thout first seeking his counsel.
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Pi cked.

Anot her salient fact that points to a discrimnatory notive
behind the treatnment of Varela and his crewin 1983, is that Varela was
Rochester's and Respondent's ol dest foremen in years of service and
there is no record evidence that Varela's work as a foreman had ever
been criticized by Rochester, Medrano or any other supervisor at
Respondent's until that one day in March 1982 and now again in the
spring of 1983. Medrano testified that Varela was too friendly wth
his crew nenbers but there is no evidence that he ever treated his
workers in any other manner than in a friendly way throughout the years.

Respondent's harassnment of crew menbers continued at the end
of each day upon receiving their daily wages from supervisor
Medrano. Medrano general ly mstreated themby insulting themwth

vul gar epithets and calling them Chavi st as. 84/

83. Oceqhuac};a' s, Valera's and the crew nenbers' testinony
clearly establish the fact that Guzman spent most of his time with
Varela"s crew and keFt after Varela about the size of the asparagus to
the extent that Varela had to resort to bringing a tape neasure to work
with himto counteract Guzman's criticism

- 84. | found General Counsel's wtnesses Comez, Medina, Cuen
and Partida believable witnesses as they testified in a straightforward
and consi stent manner. Their testinmony about Medrano's treatnent of
t hem coi nci des and reinforces other credible evidence. Gonez and
Medina testified that Medrano reacted in a very angry manner when the?/
Brot ested about |ow wages and later told themthat he w shed they woul d
e deported. Varela confirmed Medrano's attitude toward the two
Robertos when he described how Medrano wanted himto get rid of Gonez,
Medina and the UFWcrew representative Victoriano Ochoa. The recording
on the cassette, although | do not depend upon it for ny findings
herein, confirms that fact that Medrano treated the Varela crew
menmbers in anything but a friendly fashion.
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The other aspect of Respondent's canpai gn against Crew No. 1
was its assignnent of a lowyield field No. 46 for the piece rate period
of the 1983 harvest season. The daily crew averages clearly indicate
that Varela's crews's average was a great deal |ower than the Flores
crew and in fact ranked fourth or bel ow average since there were 5 crews
and at tines 6 crews at work. This docunentary evidence plus the
phot ographs of the conditions of the fields and that fact that it was
di sked under after the season ended confirms Varela's, Cuen's and
Gonez' description of the inferior quality of the field.

It can be argued that Respondent had no duty to recall Crew No.
1 for the 1982 onion or garlic harvest or the 1982 weed-and-thin season
or grant it a nunber one preference after it had returned to work in the
1983 asparagus harvest, because the crewfailed to finish the 1982
asparagus harvest and in fact did not seek work as a crew until the 1983
asparagus harvest. However, | interpret the 1982 asparagus harvest
incident and its denouenent as further proof of Respondent's prejudiced
attitude toward Crew No. 1 and its desire that such crew no | onger work
at Respondent's.

The only likely interpretation of Medrano's conduct with
respect to Crew No. 1 was that he wanted the crewto no |onger work at
Respondent's. He fully realized that the reason that Varela and Crew
No. 1 failed to return to work and finish out the 1982 asparagus season
was because Varela was very upset at, what he considered to be, the

unfair criticismof his supervisory work that
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one day, and the crew s mistaken belief that they had been fi red. &/

Despite this know edge, Medrano did nothing during the rest of 1982 to
mol lify Varela's reaction or dispell the crew s belief that they had
been fired. | amconvinced that if the crew had not been strikers and
union activists, Medrano woul d have nade anends with Varela, a highly
capabl e foreman as attested by his many years of experience at
Respondent's (he must be good to have had Medrano seek himout at his
resi dence each season) and woul d have cleared up the m sunderstanding
with the crew that they had been fired since the crew consisted of
Respondent's nost experienced workers. For the rest of 1982 to make
sure the crew woul d not have returned to work, Medrano did not go to
Varela's residence, as he had for many years, to informhimthat the
onion, garlic and weed-and-thin seasons had begun. Shedding further
light on Medrano's true nmotivation is his conment in the fall of 1982 to
Raul Cuen, the crew s checker, that the reason that he would not recall

the Varela crew was that the 8 crew nembers were j okers and Chavi st as. &

However, | find that Respondent did not lay off Crew 41 on
February 20 because of their union activities since Respondent had a

| egitimate business reason for so doing. On Saturday, February 19,

_ - 85. As | already stated in the "Facts" section, |
discredit Medrano's testimony that he believed that the reason Varela
did not finish out the 1982 asEaragus season was because Varel a want ed
to travel to Coachella and work there.

~86. Cuen also testified that Medrano added the reason that he
had failed to go to Varel a's house was because it would give Varela an
exaggerated sense of his inportance. | discount this alleged reason as
being authentic since for more than ten years Medrano had gone to
Varel a's house to announce the beginning of each season.
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Qew No. 1 had harvested field #46 and part of field #175. The
Floras' crew had harvested the other half of field #175. O February
20, Respondent did not have any crew harvest field #46 and only O ew
Nb. 1 also harvested field #175 for three hours. It used Hores' crew
for this latter task which was this particular crew s "ornal work
since they custonarily worked this field.

O course, Respondent could have had Gew No. 1 harvest field
#175 that Sunday and consequently Varel a's crew woul d have worked for
only 3%hours and Hores' crewfor 3 hours. However, it seens | ogical
for Respondent to have just one crew put in alnost a full day rather
than two crews put in a few hours each. It was logical to select the
Flores crew for work that day because it worked on fields it
customarily worked. Accordingly, | find that there was no violation
by Respondent in laying off Oew No. 1 on February 20, 1983 and |
recommend that the all egation be di sm ssed.

Furthernmore, | find that on May 8, when varel a conversed
w th Medrano about work for his crew, Medrano inforned Varel a that
there was no nore work for himand the crew and al so pointed out to
himthat Varela would not conply wth his request to get rid of
Gonez, Medina and choa as FHores would conply with a simlar
request. A though Medrano deni es such a conversation, | credit
Varel a's version and not Medrano' s because Varel a inpressed ne as a
very sincere person and a concientious and accurate wtness while
Medrano gave the inpression that he answered questions wth the first
thing that would cone to his mnd which would suit Respondent's
version of the pertinent facts in the case.

In viewof the foregoing, | find that Respondent
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uni laterally and discrimnatorily refused to tinely recall foreman

Abel ardo Varela and Crew No. 1 for the 1982 weed-and-thin season and the
1983 asparagus season because of the crew menbers' union activities and
because the crew s foreman Abelardo Varela testified against
Respondent's interests at an ALRB hearing and accordingly violated section
1153 (a), (c), (d)% and (e) of the Act.

Furthernore, | find that Respondent engaged in numerous acts of
intimdation and harassnent of Crew No. 1 menbers during the 1983
asparagus and oni on seasons because of the crew nenbers' union
activities and because the crew s foreman Abel ardo Varela testified
agai nst Respondent's interests at an ALRB hearing and thereby violated
section 1153( c¢) and (a) of the Act. In addition, | find that
Respondent unilaterally and discrimnatorily denmoted Raul Cuen fromhis
checker position and assigned Crew No. 1 a lowyield field during the
piece rate period of the 1983 asparagus season because of the crew
menbers' union activities and because its foreman testified against
Respondent's interests at an ALRB hearing and thereby violated sections
1153(a), (c), (d) and (e) of the Act.

Finally, I find that Respondent unilaterally and

discrimnatorily discharged foreman Abelardo Varela and Crew No. 1

_ 87. The National Labor Relations Board stated in General
Services Inc. (1977) 229 NLRB 940 that both it and the courts have
recogn!zed that if the Board is to performits statutory function of
renedyi ng unfair |abor practices, its procedures nust be kept open to
i ndividual s who wish to initiate unfair |abor practice proceedings, and
protection nmust be accorded to individual s who participate in such
proceedings. Therefore, it is not surprising that "the aefroach of
section 8(a) (4) (the ALRB counterpart is section 1153( d) )
general |y has been a |iberal one in order to fully effectuate the
section"s remedial purpose. Under this approach, the Board has
included withinits protections of 8(a) (4) job applicants, and
enpl oyees of other enployees as well as supervisors.



on May 8 because of the crew nmenbers' union activities and their
testifying at an ALRB hearing and consequent|y viol ated section
1153(c), (d), (e) and(a) of the Act.

REMEDY

I will recommend that the menbers of Crew No. 1 receive the
make- whol e remedy for the weed-and-thin season and the 1983 asparagus
harvest season until they returned to work in Crew No. 1.

It is true that foreman Varela and the crew menbers failed to apply for

88/

work as Crew No. 1 for these two seasons. However, the

reason is that they were effectively discharged by Respondent when its
agents, general foreman Medrano and area supervi sor Mendez, overheard
Varela tell the workers they had been fired and did nothing to clear up
this mstaken belief. 1In fact, Medrano confirmed the fact of discharge
by failing to go to foreman Varela's house, as he had done for over 10
years, and inform Varela that a new season had begun and his crew coul d

comence work. 89/

The fact that the testinmony of foreman Varela and crew
menbers indicate that the reason that Varela and the crew nenmbers did

not return to seek work at Respondent's because of a belief they had
been fired but rather in solidarity with Varela is not naterial because
liability is determned by the enployer's conduct fromhis point of view

in a

88. Sone nmenbers of Oew No. 1 worked during these seasons
but as nmenbers of other crews.

89. Ineffect, Respondent changed its recal|l procedure wth
respect to Varela' s crew because of a discrimnatory reason.
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section 1153( c) viol ation. %

| will reconmend a make-whole remedy for Crew No. 1 for the
difference between their piece rate wages and those earned by nenbers of
the Flores crew during the 1983 asparagus harvest season. However, |
wi Il decline to do so for any difference there mght be in the wages
earned on an hourly basis. The reason is that General Counsel has
failed to prove any such differences in regards to hourly based wages.
General Counsel attenpted to do so for only one day, e. g., February
20, when the CGrew No. 1 did not work at all but | decided the Respondent
had a | egitimte business reason for the one day |ayoff and recomrended
that the allegation be di sm ssed.

Respondent has raised the issue of the Statute of
Limtations in respect to the allegations of discrimnatory conduct
agai nst the menbers of Crew No. 1. The charges in respect to those
allegations were first filed on March 1, 1983 having been previously
served on Respondent. Consequently, the six nmonth statute of
limtations began to run Septenber 1, 1982. So | cannot order any

remedy for Respondent due to it's not recalling the Varela crew for

90. It is well established by NLRB precedent that a section
8(a)(3) violation (the ALRB counterpart is section 1153(c)) violation
I's determ ned bK_the enployer's notivation to act in a certain way
whet her or not his version of the actual facts are accurate or not.

ALRB and NLRB precedent holds that information or belief concerning an
enployeefs union activities or sKnpath!es need not be accurate if that
information or belief provided the notivation for discrimnatory action.
gSee Mranda Mishroom Farm Inc. and Ariel Mishroom (1980) 6 ALRB No.
2 and Riverfront Rest (1978) 235 NLRB 319, 97 LRRM1525.) Al though
the notivation, in the instant case, was not based on inaccurate
information or belief the enployer did react in a discrimnatory nanner
to what it believed the facts to be, i . e., Medrano overheard Varel a
informthe enpl oyees that they had been fired. Since the fact whether
Varela actually told the crew menbers what Medrano clainmed he overheard
isirrelevant, | will not make a determ nation one way or the other.
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the onion or garlic harvest in April 1982 nor for Respondent's delay in
recalling the Varela crewin the 1980 through the 1982 seasons because
t he conduct by Respondent occurred before the six nonth statute of
limtation began to run. However, | will be able to order a renedy for
Respondent not recalling the Varela crew for the weed and thin work in
the autumm of 1982 because the three crews that did performthat work
were recalled in Cctober and Novermber 1982 well within the six nonth

statute of Iinitations.gy

| will reconmrend an award of backpay and reinstatement to
foreman Abel ardo Varela. It is true as a general proposition that
supervisors are not entitled to the protections of the Act. However,
di scrimnatory conduct toward a supervisor may violate section 1153(a)
In certain circunstances which are present here. In Pioneer Dilling

Co., Inc. (1967) 162 NLRB 918 enf' d. in pertinent part 391 F. 2d

{10th Cir. 1968) the National Labor Relations Board found that the

di scharge of the supervisors to be a nmechanismto effectuate the

empl oyer's efforts to rid itself of union adherents and to find it
necessary to reinstate the supervisor and award hi m back pay, along with

the empl oyees, as an effective remedy. | find

91. General Counsel alleged that Respondent unilaterally and
discrimnatorily refused to tinely recall Crew No. 1 since Cctober 1981
and therefore has violated sections 1153(e) in addition to (c) and
(d) of the Act. | have so determned but there is the question of the
Statute of Limtations which has been plead by Respondent. Respondent
has failed to timely recall Crew No. 1 since 1980 the year after the
strike until and including the 1983 asparagus and onion seasons. It
aﬁpears that the ALRB and NLRB consider such unilateral changes and
their continuing inplementation without notification of the collective
bargai ning representative as a continuing violation of the Act and
therefore | find section 1160. 2 of the Act inapplicable and that
Respondent viol ated section 1153(e) of the Act In this respect.
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that the circumstances of the Pioneer Drilling case to be strikingly

simlar to the circunstances of the instant case and to be controlling.
RECOVMENDED ORDER
By authority of Labor Code section 1160. 3 of the Agricultural
Labor Relations Act (Act), the Agricultural Labor Relations Board

(Board) hereby orders that Respondent, Gourmet Farns and Cour net
Harvesting and Packing Conpany and its officers, agents, successors
and assigns shall:

1. Cease and desist from

(a) Failing or refusing to bargain collectively in good
faith with the United Farm Wrkers of Anerica, AFL-CIO (UFW) with
respect to wages, hours, and other ternms and conditions of enploynent
of its enployees, or the negotiation of an agreement covering such
enpl oyees, or in any other manner failing or refusing to so bargain
with the UFW

(b) Failing and refusing to provide the UFWw th all
rel evant information requested in the course of collective bargaining
negoti ations.

(c) Failing and refusing to give notice and bargain
with the UFWover the decision to cease operations at GHP and to
transfer those operations to G

(d) Failing and refusing to give notice and bargain
with the UFWabout changes in its crew seniority system

(e) Assigning enployees to |ow yield asparagus fields
during harvesting seasons because of their union activity or

participation in ALRB proceedings.
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(f) Refusingtotinmely recall Gew No. 1 or otherw se
failing to recognize their seniority rights because of their union
activity or their participation in ALRB proceedings.

(g) Laying off, denoting, or discharging enpl oyees
because of their strike activity or union activity or participation in
ALRB proceedi ngs.

(h) Harassing, and otherw se mstreating enpl oyees
because of their union activity or participating in ALRB
pr oceedi ngs.

(1) Inanylike or related nanner, interfere with,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by Labor Code section 1152.

2. Take the follow ng affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) Make whole its agricultural enployees for al
| osses of pay and ot her econom c | osses they have suffered as a result
of Respondent's failure and refusal to bargain in good faith with the
UFW such anounts to be conputed in accordance with the Board's

Decision and Oder in Lu-Ette Farnms, Inc. (1982) 3 ALRB No. 55. The

make whol e period shall extend from Decenber 8, 1979 until the date on
whi ch Respondent conmmences good faith bargaining with the UFWwhi ch
results in a contract or a bona fide inpasse.

(b) Provide the UFWwith all relevant infornation
requested in the course of collective bargaining negotiations.

(c) Upon request, neet and bargain collectively in good
faith with the UFWas the certified exclusive collective bargaining

representative of its agricultural enployees, and if an
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understanding is reach, enbody such understanding in a signed
agr eenent .

(d) Mke whole menbers of Gew No. 1 for all |osses of
pay and ot her econom c | osses they have suffered as a result of
Respondent's failure or refusal to assign the crewto a field that was
superior to or equal to the Flores crew average piece-rate earnings in
March 1983, such amounts to be conputed in accordance with established
Board precedents, plus interest thereon, conputed in accordance with
the Board's Decision and Order in Lu-Ette Farns, Inc. (Aug. 18, 1982)
8 ALRB No. 55.

(e) Make whole foreman Abel ardo Varela and the menbers
of Crew No. 1, for all economc |osses they have suffered because of
Respondent's failure and refusal to recall the crew for the thin-and-
weed season of 1982, and failure and refusal to recall Cew No. 1
prior to recalling the other crews for the 1983 asparagus and onion
har vest .

(f) Inmmediately offer to foreman Abelardo Varela and the
menbers of Crew No. 1 full reinstatement to their forner jobs or
equi val ent enpl oynent, w thout prejudice to their seniority rights or
other enpl oynent rights and privil eges.

(g) Imediately offer to Raul Cuen, full reinstatenent
to his forner job of checker or equival ent enploynent w thout prejudice
to his seniority rights or other enploynent rights and privil eges.

(h) Preserve and, upon request, nmake available to the
Board or its agents, for exam nation, photocopying, and otherw se

copying, all payroll records, social security payment records, tinme
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cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Director, of the
backpay period and the anount of the backpay due under the terras of
this order.

(i) Sign the Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
purposes set forth hereinafter

(j) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Order, to all enployees enployed by Respondent at any time during
the period from Septenber 1, 1982, until the date on which the said
Notice is mail ed.

(k) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspicuous places on its
property, the period( s) and place(s) of posting to be determ ned by
the Regional Director, and exercise due care to replace any copy or
copies of the Notice which may be altered, defaced, covered, or renoved

(1) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate | anguages, to its enployees on conpany tine and property at
time(s) and place(s) to be determned by the Regional Director
Fol | owi ng the reading, the Board agent shall be given the opportunity,
outside the presence of supervisors and managenent, to answer any
questions the enpl oyees may have concerning the Notice or enpl oyees

rights under the Act. The Regional Director shal
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determ ne a reasonable rate of conpensation to be paid by Respondent to
all nonhourly wage enployees in order to conpensate them for time |ost
at this reading and during the question-and-answer period.

(m) Notify the Regional Director inwiting, within 30
days after the date of issuance of this Order, of the steps Respondent
has taken to conply with its terms, and continue to report periodically
thereafter, at the Regional Director's request, until full conpliance
i s achieved.

IT IS FURTHER ORDERED that the certification of the United
Farm Workers of Anerica, AFL-CIO as the collective bargaining
representative of Gourmet Harvesting and Packing be amended to al so
name CGourmet Farns, as the enployer and that said certification be
extended for one year fromthe date Respondent commences to bargain in
good faith with the United Farm Wrkers.

I T IS FURTHER ORDERED that the allegations of the Conplaint
with respect to which no violation of the Act was proved be di sm ssed.

DATED: Decenber 2, 1983

AR E SCHOCRL

(e i irrsl

Adm ni strative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the El Centre Regiona
Office, the General Counsel of the Agricultural Labor Relations Board
XBoard) I ssued a conpl aint which alleged that we violated the |aw

fter a hear|n% at wnich all parties had an opportun|tg to present
evidence, the Board found that we did violate the lawby (1) refusing
to bargain collectively in good faith with the United Farm Wrkers of
Anerica, AFL-CO (UFWor Union), the certified representative of our
enpl oyees; (2) refusing to provide the UFWw th relevant information
requested by it during negotiations; (3) refusing to give the UFW
notice of its decision to cease oPeratlons at CGournet harvesting and
Packing ( GHP) and the transfer of these operations to Gourmet Farns
(GF); ( 42_ assi gning enpl oyees, namely Crew No. 1 to harvest |ow yield
asParagus I el ds because of the crew nmenbers' union aCtIVLtIES;.(_5¥
refusing to tinely recall menbers of Crew No. 1 or otherwise failing to
recognize their seniority rights because of the menbers' union
activities; (6) laying off, demoting, or discharging enpl oyees because
of their union activities or participation in ALRB proceedings; (7)
harassi ng or otherwi se mstreating enpl oyees because of their union
activities; and (83 di scrimnating agal nst enpl oyees because their
foreman testified adversely to our interest in an ALRB hearing. The
Board has told us to post and publish this Notice. W wll do what the
Board has ordered us to do.

W also want to tell you that the Agricultural Labor Relations Act
LA%ﬁ) is alawthat gives you and all farmworkers in California these
rights

To organi ze yourselves;
To form join, or help unions; _
To vote in a secret ballot election to decide whether you want a
union to represent you, _
To bargain with your enployer about your wages and worKing
condi tions through a union chosen by a mgjority of the enployees
and certified by the Board;
5. To act together with other workers to help and protect one
anot her; and
6. To decide not to do any of these things.

il

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do or stops
you fromdoi ng, any of the things |isted above.

Especi al | y:

VE WLL NOT refuse or fail to give the UFWNotice of any change in the
operations in reference to G and/ or GF.

VE WLL NOT refuse to provide the UFWwi th any rel evant information it
requests during negotiations.



VE WLL NOT refuse to tinely recall a foreman and his crew because of
the crew nenbers' union activities or their participation in ALRB
pr oceedi ngs.

VEE WLL NOT assign a crewto a |l owyield asparagus field because of
the crew nenbers' union activities or their participation in ALRB
pr oceedi ngs.

VE WLL NOT di scharge nenbers of a crew because the foreman and/ or
nenbers of the crewtestified at an ALRB heari ng.

VEE WLL NOT di scharge or harass enpl oyees because of their union
activities or participation in ALRB proceedi ngs.

WE WLL nake each of our enpl oyees whole for all |oses of pay and ot her
economc | osses he or she has suffered because of our failure and our
refusal to bargain in good faith with the UFW our enpl oyees certified
bar gai ni ng representati ve.

VE WLL nake whol e the foreman and each nenber of Gew No. 1 for any

| oss of pay or any other economc | osses he or she has suffered because
we did not tinely recall GewNo. 1 for the 1982 oni on and weed- and-
thin season and the 1983 asparagus season and because we assi gned O ew
No. | alowyield field and offer to reinstate the foreman and nenbers
of OGewNo. 1totheir previous j obs, or to substantially equival ent

j obs, wthout |oss of seniority rights or privileges.

VE WLL offer to reinstate Raul Quen to his previous job as a checker,
or to a substantially equivalent j ob, wthout |oss of seniority rights
or previleges, and we wll reinburse himfor any |oss of pay or other

mgne;k/ | osses he incurred because we denoted himfromhis position as a
checker .

VEE WLL neet and bargain in good faith wth the respondent Gour et
Packi ng and/ or Gournet Harvesting and Packi ng.

GOURMET FARMG
GOURMET HARVESTI NG AND PACKI NG

By:

(Representative) (Title)

This is a notice of the Agricultural Labor Relations Board, an
agency of the Sate of California. |If you have a question about
your rights as farmworkers or about this Notice, you nmay contact
any office of the Agricultural Labor Relations Board.

DO NOT REMOVE OR MUTI LATE



	GOURMET HARVESTING AND PACKING
	JOHN P. McCARTHY, Member
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