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DECI SI ON AND CORDER

h March 11, 1986, in an unpublished decision, the
California Court of Appeal for the Fifth Appellate D strict reversed
and renanded the Decision of the Agricultural Labor Relations Board
(ALRB or Board) in Bruce Church, Inc. (1983) 9 AARBNo. 74. (Bruce
Church, Inc. v. AARB(1986) 5 Cv. No. F003587. )

Subsequently, on Cctober 31, 1986, the Board requested t hat

the parties brief the renanded i ssues. Respondent Bruce Church, | nc.
(BClI or Respondent) and Charging Party United Farm Wrkers of Anerica,
AFL-AQ O (UFWor Union) filed bri efs.
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Respondent also filed a reply to the brief of the UFWY

V¢ have considered the Court of Appeal's decision, the
briefs of the parties, and the record in this proceedi ng, and
her eby i ssue the attached Decision and O der.
Uni | at eral Changes

The Board found in 9 ALRB No. 74 that Bd had

unilaterally inplenented contract proposals nade to the UFWduri ng
the prolonged bargaining at issue inthis matter. It was
determned that such unilateral changes were in violation of
section 1153( e) 2/ and (a) 3/ of the Agricul tural Labor Relations
Act (ALRA or Act). It was also determned that Respondent engaged
in bad faith bargai ni ng, thereby precluding a bona fide inpasse that
woul d make the unilateral inplenentation by Respondent of changes in
wages and wor ki ng conditions | awf ul .

The Court of Appeal reversed the Board's determnation that
BA was bargaining in bad faith prior to July 12, 1979, as well as
the related finding that the unilateral changes in wages, hours and
wor ki ng condi tions inplenented by B on July 12, 1979, were

unlawful. The court al so remanded the unil ateral actions of

Y While our order did not specifically request reply briefs, we have

accepted and considered BCl's reply brief as no party objected to its
filing.

2—/AI | section references are to the California Labor Code

unl ess ot herwi se specifi ed.

¥ Those sections provide that it shall be an unfair |abor practice for
an agricultural enployer to refuse to bargain collectively in good
faith with certified |[abor organizations ?§ 1153(e)) and to thereby
interfere with, restrain, or coerce agricultural enployees in the
exerci se of their section 1152 rights (8 1153(a)).
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February 27, 1980, and Septenber 1, 1980, for a redetermnation by

this Board as to whether the inplenentations occurred during

i mpasse. 4

Specifically, the court found:

Rat her than supPorti ng a reasonabl e inference that B was
engagi ng in surface bargaining, the evidence coul d suggest
that after prolonged and intensive hard barfgai ning on both
sides, the parties were nearing 'the end of their tether® and
appr oachi n% an inpasse in the negotiations. It is readily
apparent that at the conclusion of Phase Il of the

negoti ations, good standing and other Union 'institutional
needs' concerns were the overriding obstacles separating the
parties. Wwen negotiations were nmutually broken off on
February 5, 1980, the parties still had not reached agreenent
on several other contract provisions. These included:

mai nt enance of standards, successor cl ause, grower-shipper

cl ause, subcontractor clause, health and safety, grievance
and arbitration procedure, seniority, and managenent rights.
These provisions were [ower priority issues than good standing
and the Union's other "institutional needs.

* Those who bargain collectively are nornally under an
obligation to continue negotiating to inpasse on all
mandatory issues. [Citation.] The law relieves them of
that duty, however, when a single issue |oons so |arge
that a stalemate as to it may fairly be said to cripple
the prospects of any agreenent .’ SI\LRB v. Tonto

Gonmuni cations, Inc. (9th Cir. 1978) 567 F.2d 871, 881.)
(Carl Joseph Maggio, Inc. v. Agricultural Labor Relations
Bd., supra, 154 Cal . App. 3d at pp. 58-59.)

* * *

After careful review of the entire record and
consideration of the totality of the conduct of the
parties, we conclude the Board's finding that ' BCl
viol ated section 1153( e) and (a) of the ALRA by its
failure to nake some reasonable effort to conpose its
diffe:jrences with the UFWis not supported by the
recor d.

4l Still pending before the court are unilateral actions taken

by BA on Septenber 1, 1981. (See Bruce Church, Inc. (1983)
9 ARBNo. .75.)
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On February 27 and Septenber 1, 1980, BCl unilaterally
changed its enpl oyees wages, hours and worki ng conditions.

The ALJ and the Board concl uded no i npasse existed on either
February 27 or Septenber 1. However, this conclusion was
based on the premse BCl bargained in bad faith during this
time. W have concluded that BC was not bargaining in bad
faith up to February 5, 1980, when the parties nutually
broke off the negotiations.

Bef ore we can consider the events which occurred during
Phase |1V, the question whether the parties were at

i npasse during this period nust be resol ved.

Since the Board is better suited to resolve the inpasse
qguestion, we remand this case to the Board for
consideration of this issue.

(Bruce Church, Inc. v. ALRB, (1986) 5 Civ. No. F003587,
Typed Qon. at pp. 25-31.)

Before turning to the changes inplenented on February 27,
1980, we note that the factual record of this case is now controlled
by the Court of Appeal's decision. Were their findings and
inferences differ fromour previous findings, the court's decision
prevails as the law of this case. (See, e. g., Athbro Precision
Engineering Corp. (1968) 171 NLRB 21 [ 68 LRRM 1001] enforced (1st
Cir. 1970) 423 F.2d 573 [73 LRRM2355]; International Ladies
Garnent Workers Union v. NLRB (1939) 305 U. S. 364 [3LRRM663] .)

Accordingly, we reject the UFW s suggestion that we consi der events
occurring after February 5, 1980, to draw inferences inconsistent
with the court's deci sion.

Onh February 29, 1979, during the course of negotiations,
and before Respondent had been given the opportunity to present its
full counterproposal, the UFWbegan five nonths of intensive strike
activity against Respondent. The Union al so commenced a boycott of

Respondent's top-line Red Coach brand | ettuce on
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Cctober 5, 1979, which continued throughout the entire bargaining
period. The court found that a UFW proposal conveyed to BO in
Novenber 1979 sent only mxed signals to BCl; that the UFWdid not
signal the |ikelihood of concessions on any major subject in dispute;
that both sides were "digging i n; " and, that good standing and the
other union "institutional needs" were overriding obstacles
separating the parties. The court found that as of February 5,
1980, while agreement was still to be reached on other significant
contract provisions, those terns were of |esser priority to the
parties than good standing and other "institutional" issues. The
“institutional" concerns |ooned so large as to create a stal enate,
crippling the prospects of agreement. Gven the court's findings,
it is apparent that an inpasse in bargaining existed as of February 5,
1980. W now look to see if any intervening events occurred which
may have broken the inpasse by creating a |ikelihood of further
fruitful discussions.
February 27, 1980

From February 5, 1980, to February 27, 1980, when BC

i mpl emented the remai nder of its first-year bargaining proposals,
not hi ng of substance occurred. There were no bargaining sessions,
and no correspondence between the negotiators was introduced into
the record. The inpasse continued to exist as of February 27, 1980.

On February 27, 1980, BA inplenented nost of its contract
proposal s effective March 1, 1980, wth wage provisions retroactive
to Septenber 1979, when BCO had first proposed an

14 ALRB No. 20 5.



econom ¢ increase. No argunent was made in these proceedings that
the changes of February 27, 1980, deviated fromBCl's |ast contract
proposal. (See, e.g., Atlas Task Corp., (1976) 226 NLRB 222, 227
enforced (1st Cir. 1977) 559 F.2d 1201 [ 96 LRRM2660]; Taft
Broadcasting Co., (1967) 163 NLRB 475, 478, affd. (D.C. Cir.
1968) 395 F.2d 622 [ 67 LRRM3032].) The February 27, 1980,

I mpl ement ations were consistent wwth BCl's |ast proposals and
not hing had occurred to break the inpasse. W accordingly find no
violation in the February 27, 1980 unilateral inplementations.
Sept enber 1, 1980

In March 1980, enployees who had joined the UFWstrike

began requesting that BCl reinstate themto their previous positions.
BCl enpl oyees, including replacement enployees with newy acquired
seniority, were recalled under new seniority practices, a
devel opment which pronpted unfair |abor practice charges by the
UFw 2 In April, BC Vice President Mke Payne informed BCl
supervisors of the company's policy: returning strikers could reclaim
their jobs when openings for which they were qualified by seniority
and skill became avail able. Payne also asked returning strikers if
their offers to return were unconditional. The UFWresponded that
all offers were, indeed, unconditional.

From March through Novermber 1980, BC continued to receive

offers to return to work fromUFWstrikers and to respond

% The UFW char ged that Respondent viol ated section 1153( e) and
(a) of the Act by refusing to reinstate returning strikers with no
| oss of seniority.
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with recalls, termnations, and announcenents of procedure. BQ,
primarily through Payne, also continued to receive and respond to
UFWboycott literature during this period. Payne continued to
publicize the good standing i ssue as being the greatest inpedi nment
to reachi ng agreenent.

In August 1980, the parties engaged in off-the-record
discussions. BQA negotiator Kenneth E Ristau, Jr ., testified that
t hese di scussions were the first discussions he had had with the UFW
fol I owi ng the suspension of negotiations in February. R stau
testified that in a tel ephone conversation which occurred on August
25, 1980, Jerry (ohen, the URWnegoti ator, indicated he wanted the
conversation to be on the record and offered to give up the good
standi ng provision the UFWhad previously denmanded. After Cohen
i ndi cated the UFWwoul d concede on good st andi ng, R stau and Gohen
continued to discuss other areas of disagreenent between the UFWand
BCl, including the UFW s other institutional denands as they rel ated
to the BO proposal. Cohen also requested that formal negotiation
sessi ons be resuned.

On Septenber 1, 1980, BA wunilaterally inplenented the
second year econom c increases contained in their contract proposals
of Septenber 1979. n Septenber 8, 1980, Payne notified BA
enpl oyees that negotiati ons were begi nning again and that the UFW
was apparently prepared to nmake some changes. Payne stated that in
response to UFWconprom ses, BA would "fine tune" their previous
proposal s. Payne was aware that on August 25, 1980, the U~Whad
requested an "on the record" negotiating session. Pavne al so' knew

that the UAWhad offered to accent BCl' s
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good- st andi ng provi sions during the August 25 tel ephone conver sa-
tion; that i s, the UFWwoul d accept National Labor Rel ations Act
(NLRA) restrictions on union security provisions. Payne testified he
felt at the tine that this infornal offer was either a trap or nere
posturing by the Union.

The fornmal negotiating session requested by Gohen was hel d
on Septenber 23. As they had previously indicated in the tel ephone
conversation in August, the UFWoffered to conformthe UFWuni on
security proposals to the type which would be permtted under the
NRA & The UFWalso altered its proposed nedi cal benefits
provi sion, and nade other changes inits "institutional" denands.
BA responded by requesting nore infornation. Payne inforned BA
enpl oyees on Septener 25, 1980, that the WFWhad nodified its
proposal s but that the parties still disagreed. Payne el aborated on
this communi cation on Novenber 3, 1980, when he inforned
enpl oyees that BCl's position woul d not change, and that woul d
continue to resist efforts by the Lhion to "erode" and "squander"
the enpl oyees' benefit provisions.

h Novenber 7, 1980, BA presented a counterproposal , whi ch
was |argely identical to the previous BA proposal. The UFW
rej ected sone of the changes, and offered to accept | anguage fromthe

parties' previous agreenent. At the last negotiating session

 Under the NLRA, a union nenber may be denied good standing in
his or her union, thereby jeopardizing his or her enployment, only
for failure to pay dues, initiation fees, and assessments. (NLRA §
8(a)(3), 29U.S.C. 8158(a)(3).) The ARA on the other hand,
permts nuch broader requirements for the nmaintenance of good standing.
(See 8 1153(c); Nams Inc. (1953) 102 NLRB 466 [31 LRRM1328];
and UFWSun Harvest (Moses) (1983) 9 ALRB No. 40.)
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inthis record, on Novenber 25, 1980, the UFW proposed a union-
security provision identical in all respects to the parties' previous
col l ective bargaining agreenment, and three "institutional" articles
(hiring hall, Juan de la Gruz pension pl an, and Robert F. Kennedy
medi cal plan) in exchange for the BCl proposals on all other
articles. BCl rejected this final conmpromse offer fromthe UFW but
the parties entered into mediation and nore off-the-record

di scussions. Payne inforned the BCl enpl oyees of these events, and

i ndi cated that BCl would not deviate fromany of its proposals.

Medi ation apparently failed -—according to Payne-—and the hearing in
this matter convened. Payne item zed the disputes in the BC - UFW
negotiations on January 14, 1981, for the BA staff, and in Septenber
1981, BO inplenented the third year changes contained inits
contract proposals. (See Bruce Church, Inc. (1983) 9 ALRBNo. 75.)

W note initially, that a bargaining inpasse does not
forever relieve an enployer fromhis or her duty to bargain in good
faith. In a discussion of the precedent and principles at work, the
court in Qulf State Manufacturing v. NLRB (5th Cir. 1983) 715 F. 2d
1020 [113 LRRM2789], stated that whether an inpasse in bargaining

exi sts depends on whether, in light of all the circunmstances, further

di scussion would be futile.

Anything that creates a new possibility of fruitful

di scussion (even if it does not create a |ikelihood of
agreenente breaks an inpasse; a strike may [break the
inpasse] [Citations]; so may bargaining concessions,
inplicit or explicit [Citations]; the mere passage of tine
may al so be rel evant. ,

(1'd. 113 LRRMat 2796; enphasis added.)

In the present matter, we find that inpasse was broken

14 ALRB No. 20 9.



prior to the Septenber 1, 1980, inplenentation. Respondent's duty to
bargain to i npasse or contract had been resurrected before it
unilaterally inplenented its second year contract proposals. Ve
recogni ze that the boycott was still in effect and that major

di fferences between the parties continued to exist. Several of the
Uni on denands that led to i npasse were anmong the nmaj or obstacl es to
reachi ng contract and the Union continued to press for its hiring
hal | proposal and the three Lhion benefit plans. Ve further

acknow edge that Respondent's strong opposition to these proposal s
conti nued. However, six nonths had passed, the strike had fail ed,
workers were returning to the j ob, and the UFWhad recently vyi el ded
on its good standi ng demand which was a central issue in the
stalemate. These circunstances all indicate that fruitful

di scussi ons mght have been possible at the ti ne Respondent
inplenmented its unilateral changes. In this regard, we note that
Respondent' s chi ef negotiator testified that the UFWs concessi on on
the good standi ng provision sparked i medi at e di scussi on bet ween

hi nsel f and Gohen during the tel ephone conversation of August 1980.
The parties discussed what BO woul d be required to deliver in return
for the UPWconcessi ons and whet her the UFWwoul d soften its position
with regard to its other institutional concerns. R stau specifically
guesti oned (hen- as to whether they mght reach settlenent if
were to accept one or nore, but not all four, of the UFWs renai ning
institutional demands. Gohen replied that the UFWwoul d require the
entire package. R stau and ohen ended the conversation intending to

proceed wth a fornmal negotiating session. As of that point in

14 ALRB No. 20 10.



time, it can be reasonably said that the parties had resuned
negot i ati ons.
The dynamcs of this situation are very simlar to those

present in R chnond Recording Gorporation (1986) 280 NLRB No. 77

[124 LRRM1081]. |In that case, tine was becomng critical and
conpany negoti ators were desperately trying to reach contract or

I npasse in order to inplenent new job classifications and ot her
changes. As in the instant case, the conpany continued to accept
and respond to union proposals in the context of declaring inpasse
and i npl enenting unilateral changes. Here, BC nanagenment was
distrustful of the Union's notives and urgently wanted to i npl ement
its wage changes prior to inpasse being broken. Thus, Respondent
refused to acknow edge that inpasse had been broken despite clear

i ndications to the contrary. The Union nade a nmaj or concession on a
termthat had been at the heart of the inpasse, further discussion
ensued about the parties' respective bargai ning positions and anot her

bar gai ni ng session was scheduled. As the court in R chnond Recordi ng

obser ved:

this is not evidence of inpasse; it is evidence of
the grinding tactical path of collective bargaining.

FE%:4 hnnngalgeego]rm ng Corporation, supra, 280 NLRB at
Wil | e the concession made by the Uhi on on good standi ng nay
not have been sufficient to bring the parties to full agreement on
all terns of a contract, the concession was of sufficient magnitude
to alert Respondent that further discussions mght be fruitful. W
find, therefore, that the i npasse was broken and the inpl enentation

of the unilateral changes in the
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terns and conditions of enploynent by BCl on Septenber 1, 1980 was a
per se violation of the Act. (NLRBv. Katz (1962) 369 U.S. 736 [50
LRRVI2177] . )

A full and final assessnent of the overall bargaining
conduct of the parties nust await further review by the Court of
Appeal . Confining our determ nations to the instructions fromthe
Court of Appeal, we make no determ nation regarding the bargaining
conduct of BCl after the Septenber 1, 1980, inplenentation of wage
i ncreases and no determination as to whether the parties again
reached inpasse in Novermber 1980. W merely conclude that, as there
was no inpasse on Septenmber 1, 1980, Respondent's unilateral action
on that date was not excused.

ER SA
In the remand instructions, the Court of Appeal

aut horized us to modify our remedial order to conformw th Fresh

International Corp., et al. v. ALRB(S. D. Cl. 1984) No. CV 81-

01160-EGB, as finally resolved. On December 9, 1986, the United
States Court of Appeal for the Ninth Grcuit reversed the above-
entitled case and remanded it to the district court with instructions
to abstain in favor of these ongoing state proceedings. (Fresh

International Corp. v. ALRB (9th Cir. 1986) 805F.2d 1353. )

In the absence of an injunction, it therefore appears that
the California Court of Appeal may, in its consideration of this
matter, reach one other issue raised by BCl in its appeal of our
order. That issue is whether the preenption clause of the Enployee

Retirement Income Security Act of 1975, 29 U. S. C.
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sections 1001-1461 (1982) (ERI SA) has any effect on the Board's

deci sion or order. 6/

Wil e we have previously ruled on this
question, we wish to take the opportunity to offer the parties and
reviewi ng court some clarification of our thinking in this area.

Respondent's preenption claimrests on section 514(a) of
ERSA(29 U.S.C. §1144(a)), which provides that, except for
certain specified exenptions, ER SA

. . . shall supersede any and all State laws insofar as
they may now or hereafter relate to any enpl oyee benefit
pl an described in section 1003$a) of this title and not
exenpt under section 1003( b) of this title.

The purpose of the preenption provision is to ensure
uni formregul ati on of enployee benefit plans. As noted by the
House Education and Labor Conm ttee when ERI SA was enact ed:

Because of the interstate character of enployee benefit plans,
the Coomittee believes it essential to provide for a uniform
source of lawin the areas of vesting, funding, insurance and
Portabl lity standards, for evaluation of fiduciary conduct, and
or creating a single reporting systemin |ieu of burdensone
mul tiple reports.” ié974) U.S. Code Cong. & Admn. News p. 4655.
S%ljoted in Azzarov. Harnett (S. D. N. Y. 1976) 414 F. Supp 437,

4; enphasis added.)

The ALRA does not purport to regulate any of these areas,
nor is our decision and order herein intended to do so. The ALRA
makes no nention whatsoever of enployee benefit pl ans; neither does
it set forth any standards for funding, vesting, insurance,
portability, reporting, disclosure, or any other aspect of such

pl ans.

% The Ninth Gircuit indicates that BC may have failed to

preserve this issue for review by the State Court of Appeal .
(Fresh International Corp., et al. v. ALRB, supra, at p. 1362.)
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Section 514(c)(2) of ERRSAdefines "State" as any state,

state agency, etc. "which purports to regulate, directly or

indirectly, the terms and conditions of enployee benefit plans
covered by [ ERI SA] . " (See, Lanev. Goren (9th Cir. 1984) 743 F. 2d
1337, 1339.) The ALRA does not prescribe the specific terns and

condi tions of enployment of agricultural enployees. It is only
concerned with the process by which such matters are negotiated when
there exists an exclusive bargaining agent for enployees. Wen we
assess bargai ning conduct, we are not concerned with whether or not an
empl oyer agrees to a particular health or welfare plan for its

enmpl oyees or whether such a plan provides certain benefits, vests at
a certaintime, or establishes fiduciaries charged with the plan's
admnistration. W enforce a statute which charges us with

adm ni stering the process by which such plans are agreed upon (or not
agreed upon) and to provide that unilateral action occur only after
good faith bargaining has been exhausted. W follow federa
precedents in performng this task (see 8 1148 of the Act), and we

eval uate not the content of , but the negotiations over, such plans

only because they are mandatory subjects of bargaining. ( See,

e.g., Cear Pine Mlding v. NNRB (9th Cir. 1980) 632 F.2d 721, 129
[105 LRRM2132]; Keystone Steel & Wre (7th Cir. 1981) 653 F. 2d 304
[107 LRRM3143] .)

It is clear that our order in this case, if enforced, would
empower the enpl oyees, through their bargaining agent, to require
BCl to return levels of coverage in certain of its health and pension

plans to their status at an earlier stage of
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bargaining. The terns and conditions of BA's benefit plans, both
at present and before the unilateral changes, were not dictated in
any nmanner by this agency or the State, but were designed by one or
nore of the parties to the collective bargaining rel ati onship. The
renote effect on such pl ans whi ch our decision mght have, coupled
wth the inportant state interest to be protected by the ALRA |eads
to the conclusion that ER SA was not designed to preenpt full
enforcenent of the order at issue here.
CROER

By authority of Labor Code section 1160. 3, the Agricultural
Labor Relations Board ( Board) hereby orders that Respondent Bruce
Church, I'nc., its officers, agents, successors, and assigns, shall
take the following affirnmative actions which are deened necessary to
effectuate the purposes of the Agricultural Labor Relations Act:

(1) If the United Farm Wrkers of Anerica, AFL-CIO ( UFW)
so requests, rescind the unilateral changes in wage rates, health
pl an, pension plan or any other such unilateral change determned to
be a violation herein.

(2) Meet and bargain collectively in good faith with the
UFWas the certified bargaining representative of its agricultura
enmpl oyees concerni ng wages, hours and working conditions and
concerning any unilateral changes heretofore made and enbody any
under st andi ngs reached in a signed agreenent.

(3) Sign the Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into al

appropriate | anguages, reproduce sufficient copies in each
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| anguage for the purposes set forth hereinafter.

(4) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enployees enpl oyed by Respondent at
any time during the period from Septenber 1, 1980 to August 31,

1981.

(5) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to replace any Notice whi ch
has been al tered, defaced, covered or renoved

(6) Provide a copy of the attached Notice, in al
appropri ate | anguages, to each agricultural enpl oyee hired by
Respondent during the 11-nonth period follow ng the issuance of this
Q der.

(7) Avrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enployees on conpany tine and
property at ti me(s) and pl ace(s) to be determned by the Regi onal
Director. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees nay have concerning, the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to al
nonhourly wage enpl oyees in order to conpensate themfor tinme |ost at

this reading and during the question-and-answer peri od.
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(8) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Order, of the steps Respondent
has taken to conply with its terns, and continue to report
periodically thereafter, at the Regional Director's request until
full conpliance is achieved.

(9) Because of the nature of the Renand fromthe Court of
Appeal , the execution of this order is hereby stayed until forty
(40) days following the final decision of the Gourt of Appeal in this
case.

DATHD Decentber 29, 1988.

BEN DAVI D AN Chai r man”/

JON P. MOCARTHY, Menber

GRECRY L. QONOT, Menber

" The si gnatures of Board Menbers in all Board Decisions appear wth

the signature of the Chairman first, if participating, followed by
the signatures of the participating Board Menbers in order of their
seniority. Mnbers Ranos R chardson and Hlis did not participate in
this case.
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional
dfice by the United Farm VWrkers of Anerica, AFL-OO? UFW , the
certified excl usi ve bargai ning agent for our agricul tural enpl oyees,
the General (ounsel of the Agricultural Labor Relations Board
(Board) issued a conﬁl aint which alleged that we, Bruce Church,
Inc., had violated the law After a hearing at whi ch each side had
an opportunity to present evidence, the Board found that we did
violate the |aw by unilateral |y changi ng our enpl oyees' wages,
benefits and terns of enpl oynent wthout first bargaining i n good
faith wth the UFWabout those changes, thereby failing to bargain in
good faith with the UPW The Board has told us to post and publish
this Notice. Ve wll do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricul tural Labor Rel ations Act
Is alawthat gives you and all other farmworkers in Galifornia
these rights:

To organi ze your sel ves;

To form |join, or help unions;

To vote In a secret ballot election to deci de whether you

want a union to represent you, _

To bargain with your enpl oyer about your wages and wor ki ng

condi tions through a union chosen by a majority of the

enpl oyees and certified by the Board,

5. To act together wth other workers to hel p and protect one
anot her; and _

6. To decide not to do any of these t hings.

> wbhk

Because it is true that you have these ri ghts, we promse t hat:

VE WLL NOTI do anfythi ng in the future that forces you to do or
not to do, any of the things |isted above.

VEE WLL NOI make any changes in your wages, benefits or terns of
enpl oyment w thout first notifying the UFWand gi ving thema chance
to bargain on your behal f about the proposed changes.

Dated: Decenber 29, 1988. BRUICE CHURCH | NC

By:

Representative Title
| f you have a question about your rifq_hts as farmworkers or about
this Notice, you may cont act_anY office of the Agricultural Labor
Rel ations Board. One office is located at 112 Boronda Road, Salinas,
California, 93907. The tel ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the State of California.

DO NOT' REMOVE OR MUTI LATE.
14 ALRB No. 20 18.



CASE SUMVARY

Bruce Church, Inc. 14 AARB No. 20

(UAWHector D az, Juan Castro) Case No. 79-CE 176-3C
79- CE-87-SAL
79- CE- 215- SAL
80- CE- 151- EC
80- C= 167- EC
80- C& 192- EC
80- CE- 255- EC
80- CE 261- EC
80- CE& 284- ED
80- CE& 26- SAL
80- C& 26- 1- SAL
80- CE- 64- SAL
80- CE- 168- SAL
80- CE- 168- 1- SAL
80- CE- 168- 2- SAL
80- CE- 168- 3- SAL
80- CE- 168- 4- SAL
80- CS- 168- 5- SAL

Backgr ound

Pursuant to instructions on remand fromthe Court of Appeal, the Board
consi dered whether inpasse existed when the enpl oyer inplenented

uni | ateral changes in wages and working conditions on February 27,
1980, and Septenber 1, 1980. The Board also provided its view on the
I ssue of whether the Preerrpti on clause of the Enpl oyee Retirenent

| ncome Security Act of 1975, 29 USC sections 1001-1461 (1982)

( ERI SA) has any effect on the Board's decision or order in |ight of
Fresh International Corp. v. ALRB (9th Cir. 1986) 805 F 2d 1353.

In Bruce Church, Inc. (1983) 9 ALRB No. 74, the Board determ ned
that the enployer engaged in bad faith bargaining. Based upon that
deternmination, the Board concluded that inpasse did not exist. The
Court of Aﬁpeal reversed the Board's findings of bad faith and
remanded the case to the Board to decide whether the parties were at
I npasse when the enployer inplenented the unilateral changes. Bruce
Church, Inc. v. Agricultural Labor Relations Board, (1986) 5 G v.
No. F003587.

Board Deci si on

The Board held that the findings of the Court of Appeal conpelled the
conclusion that the parties were at inpasse on February 5, 1980 when
t hey ceased bargaining. There being no significant intervening event
between February 5, 1980 and February 27, 1980, when the enpl oyer

i npl ement ed uni |l ateral changes consistent with its prior bargaining
proposals, it was concluded by the Board that inpasse continued to
exist and that the unilateral inplenentation by the enployer of its
February 27, 1980, wage and
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benefits proposals was |lawful. As to the second unilateral change
the Board cited, inter alia, the passage of tine, the end of a
strike, and the union's concession on a nmaj or union security
provision as factors indicating i npasse was broken prior to the
enpl oyer's inplenentation of its proposals on Septenber 1, 1980.

The Board confirned its earlier decision wth regard to the preenption
provision of ERSAfinding that it does not regul ate ER SA covered
plans and is not concerned with their content. The Board further
noted that any effect of the Board' s order on such plans is mninal.

* * %

This Case sutmary is furnished for information only and is not an
gfflgl al statenent of the case, or the Agricultural Labor Relations
oar d.
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