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SUPPLEMENTAL DEQ S ON AND GRDER
O July 20, 1988, Admnistrative Law Judge (ALJ) Thonas Sobel

i ssued the attached Decision in this natter. Thereafter, Respondent
tinely filed exceptions and a supporting brief and the General Gounsel
filed areply brief. The Agricultural Labor Relations Board (ALRB or
Board) has considered the record and the AL J ' s Decision in |ight of
Respondent ' s exceptions and the briefs of the parties, and has decided to
affirmthe ALJ ' s rulings, findings, and conclusions, except as nodified
herein, and to adopt his recommended Q der wth nodifications.
Backgr ound

In the underlying liability proceeding in this case, the Board
deternined that Respondent had viol ated the Labor Gode Section 1152Y
rights of Charging Party Qruz Mlina by discharging himfor engaging in
protected concerted activities under our Act. (See MVenus Ranches, Inc.

(1982) 8 ALRB Nb. 60) The Board directed Respondent to cease and desi st

fromsuch conduct, and to take

Y Al sectional references are to the Galifornia Labor Code unl ess
ot herw se i ndi cat ed.



certain affirnmative action including offering Mlina i nmedi at e
rei nstatenent and naki ng hi mwhol e

for all |osses of pay and ot her economc | osses he has
suffered as a result of his discharge, reinbursenent to be
nade i n accordance wth established Board precedents, plus
interest thereon, conputed in accordance wth our Decision and
Qder in Lu-BHte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(ld. at p. 9, enphasis added.) Follow ng Respondent's tinely petition
for judicial reviewunder section 1160.8, the Fourth Dstrict Gourt of
Appeal affirned the Board' s O der in an unpublished deci sion i ssued
Decenber 8, 1983.

Gonpl i ance procedures then commenced. On March 21, 1986,
Respondent was inforned by the Board's H Centro Regional fice that
Respondent ' s backpay liability to Mlina was $2, 209. 13 excl usi ve of
interest and expenses. As the ALJ noted, the record in this proceedi ng
does not indicate that Respondent ever replied to this notification.
August 21, 1986, the Regional Drector of the H Gentro Regional fice
issued a Notice of Hearing and Backpay Specification in accordance wth
standard Board practice. The specification found Respondent's total net
backpay liability amounted to $2,209.13 (1d. at p. 3), and alleged further
that "[t]he obligation of Respondent to nake whol e di scrimnatee Quz
Mol i na under the terns of the Board's Oder wll be di scharged by payi ng
the total amount specified in Paragraph 5 above [i.e., $2,209.13], plus
interest cal culated in accordance with the Board's Decision in Lu-Hte
Farns, Inc., supra.” (ld. at pp. 3-4, enphasis added.) A though required
todo so by Title 8, Galifornia Gode of Regul ati ons section 20290(d) (1),

Respondent filed no

14 ALRB No. 17 2.



answer controverting the allegations of this specification.

Thereafter on Septenber 3, 1986, Respondent was notified by
letter fromthe Regional Orector of the H Centre Regional Gfice that
i f Respondent’'s answer to the specification were not received wthin 5
days fromrecei pt of the notification, the General (ounsel woul d proceed
to take Respondent's default under the provisions of Title 8 GCalifornia
(ode of Regul ations section 20290(d) (3). FRather than answering the
speci fication, however, Respondent forwarded a check in the amount of its
net backpay liability, exclusive of interest, $2,209.13, tothe H Centro
Regional dfice on Septenber 23, 1986. Respondent acconpani ed the check
wth a cover letter that stated in pertinent part:

Encl osed is a check nade payabl e to the Agricul tural Labor
Rel ations Board in the sumof $2,209.13 as full and

conpl ete paynent of any and all suns due to the deceased
discrimnatee in this natter, 2/

h ctober 3, 1986, the Regional D rector again contacted
Respondent by letter, informng Respondent’'s counsel that the $2, 209. 13
paynent on princi pal had been recei ved on Septenber 24, 1986, and that
interest on that sumas of the date of paynent by Respondent anounted to
$1,593.25. The Regional Drector's letter renmnded Respondent that the
Board's Oder provided for interest on the net backpay liability, and
denonstrated the nethod of cal culating the anount of interest due.

Respondent, however,

Z The record states without el aboration that Charging Party
Guz Mlina died about August, 1983. It is well-settled that the death
of a discrimnatee does not void the Board's renedy; all anounts due are
payabl e to the deceased discrimnatee' s estate. (See, e.g., LFW(Qlis W
Scarbrough) 9 ALRB No. 17.)
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still nade no reply. Onh Cctober 10, 1986, Respondent's check was
deposited by the H Gentro Regional dfice, and the funds were di sbursed
to Mlina s estate on ctober 21, 1986. O Novenber 7, 1986, Respondent
was inforned by the H Centro Regional (fice that its interest paynent
still had not been recei ved and was consi dered overdue. Respondent was
inforned that further |egal action would followto collect the interest
due if Respondent did not remt the anmount ow ng by Novenber 21, 1986.
h Novenber 26, 1986, Assistant General Gounsel Eugene Cardenas
of the H GCentro Regional Gfice nenorialized, by letter of that date to
Respondent, the substance of a conversation hel d with Respondent's
counsel on the previous day. In that conversation, Respondent had
rai sed, apparently for the first tine, the argunent that the paynent of
$2, 209. 13 on Septenber 23 operated as a conpl et e di scharge of
Respondent' s entire nonetary obligation under the Board s O der.
Cardenas remnded Respondent's counsel of the efforts nade by the
regional office to communi cate wth Respondent concerning neeting its
liability under the Board's Oder, and specifically cited the Oder's
reqgui renent of interest and the regional staff's efforts to collect the
interest after the tender of the $2,209.13 on Septenber 23.
Respondent ' s counsel apparently renai ned uncertai n about Respondent’s
posture as to its obligation concerning the interest due, since he
i ndi cated that he woul d contact Cardenas by Decenber 3, 1986, to

i ndi cat e whet her Respondent woul d pay the outstanding interest.¥

9 The record does not reflect whether Respondent's counsel did in
fact contact Cardenas on Decenber 3.

14 AARB No. 17 4,



Nb interest paynent was nade in 1986 or 1987. Follow ng a
final unsuccessful effort at persuasion by the General Gounsel in
January, 1988, the H Centre Regional fice issued a second Notice of
Heari ng and Backpay Specification on February 2, 1988, alleging
interest due in the anount of $1,593.25. Respondent's tinely answer
denied any interest ow ng, and set up the paynent of $2,209.13 on
Sept enber 23, 1986, as a conpl ete discharge of all its nonetary
obligations under the Board's Oder.? ALJ Sobel's decision issued on
July 20, 1988, and Respondent excepted to the ALJ's determnation that
it owed discrimnatee Quz Mlina $1,593.25 in interest on its net
backpay liability.

Anal ysi s

Bef ore the Board, Respondent argues that dvil Gode Section
1584 supplies the legal justification for its contention that paynent
of the net backpay liability of $2,209.13 on Septenber 23, 1986
operated as a conpl ete discharge of its nonetary obligation to Quz
Mlina. Gilifornia Avil Gode section 1584 provi des:

Perfornance of the conditions of a proposal, or the

acceptance of the consideration offered wth a proposal, is
an accept ance of the proposal .

YRespondent al so argued in its answer that the proper forum
for determning questions concerning conpliance wth the Board s O der
was in the Superior Gourt of Rverside Gounty. General (ounsel had
applied for enforcenent of the Board s Qder, on July 22, 1986, and the
Superior Gourt decreed enforcenent on Septenber 3, 1986. A though
respondent nai ntai ned at the Pre-hearing Conference and before ALJ
Sobel that the Board was wthout jurisdiction to conduct conpliance
proceedi ngs as to the $1,593.25 in outstandi ng i nterest because of the
superior court's decree of enforcement, it did not file exceptions to
ALJ Sobel's contrary findi ng and t hus abandoned any opportunity to
litigate this questlon further before the Board.

14 ARB No. 17



Respondent construes this language in its ow favor when it states:
Inthis case the proposal nade in the letter was that the
respondent woul d pay the sumof $2,209.13 to the ALRB i f
that sumwoul d be full and conpl ete paynent of all suns
due fromthe respondent. The proposal was not rejected,
since the check was not returned. The check was
negotiated. ... The general counsel had the option to
reject the offer nade by the letter wth the check. The
general counsel could sinply have returned the check
wth areection of the proposal contained in the letter
Instead, the check was retai ned by the general counsel
and eventual |y negotiated by the board and paid. There
is no basis for any argunent that there was not an
accept ance of the proposal made by respondent’'s attorney
inthe letter of Septenber 23, 1986." (Respondent's
Exceptions to Decision of Admnistrative Law Judge and
Proceedings and Brief in Support Thereof at pp. 3-5.)

O the contrary, we find that there are at least three very good

argunents for finding that there has been no "acceptance" of any

pur ported "proposal ."

Hrst, we do not believe that a reasonabl e person in the
position of the Assistant General Gounsel in the H Centro Regi onal
Gfice, towhomthe letter and check of Septenber 23, 1986 were directed,
coul d possibly have interpreted as a bona fide settlenent offer the
statenent that paynent of the net backpay liability al one woul d
extingui sh Respondent’'s entire nonetary obligation to Quz Mlina. It
is, of course, well-settled that the legal effect of words of purported
offer or proposal is determned by the interpretation placed on those
words by a reasonabl e person in the position of the purported of feree.
(See, e.g., Gdlanari and Perillo, Gontracts (2d ed. 1977) § 2-2, pp. 24-
25. "Aparty'sintention wll be held to be what a reasonable nan in the

position of the other party woul d concl ude

14 ALRB No. 17



his nanifestations to nean.” [footnote omtted];

accord 1 WIliston on Gontracts (3d ed. 1957) § 21, p. 42; 17 CJ. S,

Qontracts, 8 35, p. 646; Fower v. Security-Frst National Bank (1956)
146 CGal . App.2d (37, 47 [303 P.2d 565]; F ndl eton v. Taylor (1962) 208
Gal . App. 2d 651, 652 [25 Cal . Rotr. 439].)

To such reasonabl e person we nust inpute know edge of the
Board's settlenment regul ations (see Galifornia Gode of Regul ati ons,
title 8, 8§ 20248 and 20298) and the policies and procedures of the
Board's Conpl i ance Manual Section 4-5000, et. seq., as well as the
know edge that by failing to file an answer to the specification of
August 21, 1986, Respondent failed to controvert the fact that interest
was due, thereby nmaki ng Respondent subject to default for the anount
ow ng. Thus, a reasonabl e person in the position of the purported
offeree in this case woul d know that she was w thout authority to accept
such an offer, and that the offer woul d have to be submtted in witing
for the Board s approval prior to its having any | egal effect
what soever. A reasonabl e person woul d al so know that the purported
of fer proposed a whol |y one-sided and unnecessary conpromse of two
undi sput ed nonetary obl i gati ons by paynent of only one of those
obl i gati ons.

n the basis of the above circunstances, we find that a
reasonabl e person in the position of the recipient of Respondent's
purported "proposal " coul d not have considered the terse and, at best,
eni gnati c statenent acconpanyi ng the tender of the check on Sept enber

23, 1986, as a bona fide settlenent offer. Respondent

14 AARB No. 17 1.



thus has failed to show a "proposal * to which dvil CGode Section 1584
could give legal effect.

Second, even if we could find a reasonabl e belief in the
presence of a bona fide settlenent offer in the |etter acconpanying
the check of Septenber 23, we would still be unable to find an
operative "acceptance" of that purported offer. It is clear that the
parties' conduct follow ng recei pt of purported consideration is
rel evant in determning whether in fact an acceptance of an all eged
proposal has occurred. (See, e.g., Ten Wnkel et al. v. Anglo

Galifornia Securities (. (1938) 11 CGal.2d 707, 723 [81 P.2d 958]

[offerer's conduct after submssion of offer and recei pt of
consideration by offeree defeats application of Galifornia dvil Code

section 1584]; Wight v. Gounty of Sonona (1909) 156 Cal . 475, 478

[105 P. 409] [county's retention of consideration for purported of fer
not acceptance under relevant circunstances].) The totality of the
circunstances present in this case denonstrates that the Board s
agents never accepted Respondent's al |l eged settl enent proposal .

h Gctober 3, 1986, Regional F el d Examner Jose Carl os,
acting for Regional Orector Honer T. Ball, Jr., inforned Respondent
t hrough Respondent' s counsel that:

[t]he principal paynment on backpay for Quz Mlinain the
above-capt i oned case was recei ved on Septenber 24, 1986. The
above-capti oned Board Order provides for interest on the
backpay due. Attached you wll find interest cal cul ations
[sic] forns which indicate interest due Guz Mlina. H ease

nake a check payable to the Agricultural Labor Rel ations Board
for the total anount of $1,593. 25.

14 ARB No. 17 8.



n Novenber 7, 1986, FHeld Examner Maurici o Nuno, again acting on
behal f of Regional Director Honer T. Ball, Jr., inforned Respondent
t hrough Respondent' s counsel that:
[with exception of the posting and reading, there renains
the paynent of the interest in the anount of $1,593.25 which
bﬁ letter dated Cctober 3, 1986, you were requested to subm't
the paynent (copy attached). P ease be advised that the
interest paynent is overdue and shoul d be remtted w t hout
further delay. Should said paynent not be received by
Novenber 21, 1986, | w || assume Respondent does not I ntend
toconply and at that time | wll refer the natter to our
| egal departnent.
h Novenber 26, 1986, Assistant General Gounsel Eugene Cardenas i nf or ned
Respondent t hrough Respondent's counsel that:
Respondent Venus Ranches has yet to conply wth the paynent
of Interest due. ...[T]he anount of interest due is
$1,593.25. ...Hease be advised that if voluntary paynent of
interest wll not be forthcomng, then alternatives wll be
sought in order to receive the paynent of interest.
Thi s cont enpor aneous and consi stent conduct by the Board s agents
denonstrates with nore than requisite clarity that no "acceptance" of

Respondent' s purported settlenent proposal ever occurred.

Third, Respondent's theory violates black-letter contract |aw
that tender of a sumconstituting a pre-existing | egal obligation does
not furnish legally sufficient consideration to support an additi onal
promse on the part of the offeree. As succinctly stated in Gorpus
Juris Secundum "[t]he performance of, or promse to perform an
existing legal obligationis not a valid consideration.”" (17 CJ.S
Gontracts § 110, p. 827; accord Calanari and Perillo, opn. cited, pp.
145, 150-53; WI i ston,

14 ALRB Nb. 17 9.



opn. cited, pp. 557, et seq.; Abino v. Sarr (1980) 112 Gal . App. 3d 158,
168 [169 Cal . Rotr. 136].)

Respondent was found |iable under the Board' s Qder for paynent
of $2,209.13 in net backpay to Quz Mlina. It did not dispute this
obligation, and in fact paid it on Septenber 23, 1986. S nce Respondent
was already legally obligated to pay $2,209.13 to the Board, it woul d
suffer no additional detrinent sinply by paying what it owed. The
$2, 209. 13 paynent, therefore, cannot serve as consideration for the
Board's all eged promse to conpromse the renaining i nterest obligation.
Having failed to present adequate consideration for its purported
settlenent "proposal ," Respondent has failed to bring itself wthin the
provisions of Galifornia Avil (ode section 1584 that require a legally
sufficient proposal supported by simlarly sufficient consideration.

V¢ therefore find, as did the ALJ, that Respondent owes
discrimnatee Guz Mlina $1,593.25 in interest on its net backpay
liability. Ve find further, however, that given the undue passage of
tine since the tender of the backpay portion of Respondent's total
obligation, the paynent of $1,593.25 woul d represent inadequate
conpliance wth the Board's earlier order. V&, therefore, find that,
pursuant to our responsibility to provide such relief as wll effectuate
the policies of the ALRA the Charging Party, Quz Mlina, is entitled
tointerest on the |iquidated sumof $1,593.25 fromQtober 3, 1986 when

Respondent was inforned of the

10.
14 AARB No. 17



exact anount of its undisputed interest obligation.¥Y

The sane policy interests that justify the addition of interest
to out standi ng backpay and contractual nakewhol e anwards in the first
I nstance al so counsel utilization of this renedy. The obligation to pay
the |iquidated sumof $1,593.25 creates a creditor-debtor rel ationship
bet ween the Charging Party and Respondent. (See Horida Seel Corp.
(1977) 231 NLRB 651 [96 LRRM 1070] citing Isis P unbing & Heating (.
(1962) 138 NLRB 716 [51 LRRM 11223.) Delay in paying this obligation

results in a "forced | oan" by Charging Party to Respondent of the anount
due, thus depriving Charging Party of the use of its funds until paynent
is made. (lbid.) In addition to producing a nore equitable result, the
inposition of interest on this |iquidated sumw || serve to encourage
nore pronpt conpliance wth Board orders wthout placing a significant

addi ti onal burden on Respondent. (lbid.)

Ve w il therefore order Respondent to pay Charging Party Quz
Ml i na the sumof $1,593.25 plus interest fromQctober 3,

Y W note that the |iquidated sumof $1,593.25 coul d al so be
considered the residual "principal" amunt due under the Board s
original order requiring backpay and interest in order for conplete
conpliance to be obtained. V¢ start the interest period on the
| i qui dat ed anount from Cctober 3, rather than fromthe Septenber 23
tender of the backpay anount, as it is wthin our discretion to do so
(see W R Gace & (. (1980) 247 NLRB 698, 699 [104 LRRM 1181]?, and
wll serve to forecl ose a subsequent argunent by Venus that it |acked
noti ce of the anount of interest owng when it paid its net backpay
liability on Septenber 23.

¥Menber Ranos R chardson does not believe that W R Gace supports
the proposition that the Board had the discretion to stop

(fn. 6 cont. on p. 12)

11.
14 ARB No. 17



1986, conputed in accordance with current Board precedent.”
RER

Pursuant to Labor Gode Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Venus Ranches, Inc., its officers,
agents, successors, and assigns shall pay to Guz Mlina the sum of
$1,593.25 plus interest thereon fromQtober 3, 1986, conputed from Gt ober
3, 1986 to April 26, 1988 in accordance wth the formul a established in Lu-
Bte Farns, Inc. (1982) 8 ALR3 Nb. 55, and thereafter in accordance wth
that set forthin EW Mrritt Farns (1988) 14 AARB No. 5. DATED  Decenber

19, 1988

BEN DM D AN Chai r nan®

JGN P. MOCARTHY, Menber

GREGRY L. GONOT, Menber

| VONNE RAMCS R CHARDSCON  Menber
(fn. 6 cont.)

the accrual of interest once a Board order requiring the paynent of
interest has been issued pursuant to Horida Seel.

7 As a matter which deserves sone conment, we note that the record
herein is replete wth Respondent's disregard for and msuse of the Board' s
conpl i ance processes. This conduct has had the unfortunate effect of
del ayi ng receipt of the entire anount to which this discrimnatee's estate
iﬁ Ifega ly entitled. Ve will seek to deter such reprehensi bl e conduct in
the future.

¥ The signatures of Board Menbers in al| Board Decisions appear
wth the signature of the Chairnan first, if participating, followed by
the signatures of the participating Board Menbers in order of their
seniority. Mnber JimBIlis did not participate in this case.

12.
14 AARB No. 17



CASE SUMVARY

Venus Ranches, | nc. 14 ALR3 No. 17
(Quz Mlina) CGase No. 79- (& 60- EC
ALJ Deci si on

In Venus Ranches, Inc. (8 ALRB No. 60) the Board found that Venus
Ranches, Inc. (Respondent or Venus) had viol ated Labor Gode section
1153(a) by di scharging Charging Party Guz Mlina (Mlina) for engagi ng
in protected concerted activities. The Board ordered Venus to cease and
desi st fromsuch conduct, and to offer Mlina i medi at e rei nst at enent
wth interest on the backpay award in accordance w th precedent. Venus
did not answer the subsequent backpay specification as required by

regul ation, but prior to the Board' s seeking a default judgnent, sent a
check to the regional office in the anount of the net backpay owed wth a
cover letter stating that amount was paynent in full. Wenus thereafter
refused to pay the liquidated interest owng, claimng that the paynent
of the net backpay anount operated as a conpl ete discharge of its
obligations under the Board s order. The ALJ determned that Venus owed
Mlina s estate liquidated interest in the anount of $1,593.25. The ALJ
found that neither the prerequisites of estoppel nor those of California
dvil (ode section 1526 (Accord and Satisfaction) were present. Inits
post -hearing brief Venus raised the provisions of Avil Gode Section 1584
as binding the Board. Glifornia dvil Gode section 1584 provides that
"[p]erfornance of the conditions of a proposal, or the acceptance of the
consideration offered wth a proposal, is an acceptance of the proposal."
The ALJ, finding Venus's argunent based on Avil Gode Section 1584

| i kew se unavai |l i ng, recommended that the Board order \Venus to pay
Mlina' s estate $1,593. 25.

Board Deci si on

The Board upheld the rulings, findings, and conclusions of the ALJ as
nodi fi ed, and adopted his recommended order wth nodifications. Snce in
its exceptions to the Board Venus relied entirely on Galifornia A vil
Gode section 1584, the Board devoted its analysis to that section. The
Board determned that a reasonabl e person in the position of the Board
agent to whom\Venus's counsel transmtted its purported settl enent
proposal woul d not have understood its contents to be a bona fide
settlenent offer. The Board s agents, noreover, had conveyed their
rejection of the purported proposal by continuing to insist on the
paynent by Venus of the liquidated interest owng. The Board al so
determned that Venus's profferred consideration was insufficient. The
Board inposed interest on the liquidated sumfromthe tine the Board' s
agents infornmed Venus's counsel of the anmount due.

* * %

This CGase Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.

* * %
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Charging Party.

After the issuance of ny decisionin this case, it cane to ny
attention that Respondent had submtted a Post-Hearing Brief inthis matter
consisting of a letter addressed to Chief Admnistrative Law Judge Vél pnan.
Because the letter never found its way to ne, | issued ny decision w thout
taking it into account. In viewof this office's tinely receipt of the
letter, the Executive Secretary ordered ny decision re-opened in order to
give ne an opportunity to consider the position expressed in the letter-
brief. Inthe letter-brief, Respondent cites Galifornia Advil Gode 81584
in support of its position that General Gounsel's "acceptance"” of its
tender of the net backpay amount extinguished its backpay obligation.

Avil (ode 81584 provides that "[p]erfornmance of the
conditions offered wth a proposal, or the acceptance of the
consideration offered wth a proposal, is an acceptance of the
proposal ." Respondent's argunent foll ows:

"Wien the check was negotiated and therefore accepted, the
consideration for the proposal set forth in the
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first paragraph of ny letter constituted acceptance of the
proposal. (Onhce the proposal was accepted and the check

negoti ated, the Respondent has no further obligation to nake any
further paynents to the discrimnatee."

Section 1584 recogni zes unilateral contracts. Davis v. Jacoby (1934) 1

CGal.2d 370. Acheck is aunilateral contract, insofar as it is a promse
to pay the instrunent "according to its tenor," so that, if dishonored, the
check w Il support a cause of action in the anount stated on the
instrument. Roff v. Qenshaw (1945) 69 Gal . 2d 536, 540.

But whet her Respondent can be said to have agreed to pay at |east
the anount it tendered is not the issue in this case.
The issue is whether General Gounsel agreed to accept the tendered anount
infull satisfaction of Respondent's backpay obligation. That dvil Gode
81584 does not speak to this question is clear fromconsideration of
related statutes. HFrst, the Whform Comercial Code expressly provi des
that acceptance of a negotiable instrunent does not "affect any liability
incontract, tort or otherwse." GCa. UXC 83409(2) and esp. dficial
Gonment 83. Since this section nust be harnoni zed wth dvil Code §1584, to

the extent 81584 applies to the present case, Roff v. Qenshaw supra,

woul d appear to describe the limts of any contract that mght have been
created by General (ounsel's "acceptance" of the check.? Second, if the

exi stence of UXC

1| should point out here that there is a separate question concerning the
nature of General Gounsel's "acceptance" in this case. General Gounsel
asserts, and Respondent has presented no evidence to contradict his
assertion, that General (ounsel did not

-2-
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83410 does not alone inply a limtation on the nature of the contract
created by 81584, it seens to ne that dvil Code 81526 would, for in that
section the legislature plainly set down the conditions under which
"acceptance” of Respondent's check woul d operate to extingui sh General
QGounsel *'s claim Those conditions not being present, | affirmny previous
ruling for the reasons earlier expressed.

DATED July 20, 1988

—

_,—'—"'_'-.‘ - -
1 )
\ B — A o=
THOMUS SOBEL
Adm ni strative Law Judge

——

(Footnote 1 conti nued)

deposit Respondent's check until after Respondent was notified that General
Gounsel did not consider the anmount tendered to be in full conpliance.
Joint Ex. 11. S nce, under the UOC the drawee's signature only becane
operative when the instrunent was presented, U3GC 83410(1), Respondent was
presurmabl y on notice that General Gounsel's acceptance was conditional .
Wiet her the provisions of dvil Code 81526 provide the only neans for
expressi ng conditional acceptance -- that is, by the dranee's striking out
the notation -- is a question | do not have to reach in viewof ny earlier
expressed conclusion that the conditions precedent for the operation of
Avil Code 81526 do not apply. Smlarly, I do not have to deci de whet her
under 81526, the condition has to be expressed on the instrunent presented
for deposit, as opposed to bei ng expressed on the tear-away portion of the
i nst runent .
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THOMAS SCBEL, Administrative Law Judge:
This case was heard by ne in April, 1988 and it concerns General
Qounsel 's attenpts to obtain the interest on the backpay awarded to G uz
Mlinain 8 ALRB No. 60. The dispute arose this way:

O August 31, 1982 the Board issued its Decision and Oder in 8
ALRB No. 60 directing Respondent to take certain affirnmative action
(including the Board s conventional posting and nailing renedi es), and
to nake whol e discrimnatee Guz Mlina for all |osses of pay and ot her
economc | osses suffered as a result of his discharge, plus interest
thereon to be conputed i n accordance wth Board precedent. Respondent
tinely sought review of the Board's Decision in the Gourt of Appeal
whi ch affirned the decision of the Board on Decenber 8, 1983.
Respondent failed to seek hearing in the Suprene Gourt.

Oh March 21, 1986, the Regional Drector of the H Centre
Regi on through Associ ate General (ounsel Eugene Cardenas, advi sed
Respondent ' s Gounsel David Smth that Respondent was |iable for backpay
in the anount of $2,209.13 exclusive of (1) Mlina s expenses in seeking
interi menpl oynent and (2) whatever interest woul d be ow ng on the
conpensatory award. (Jt. 7) Apparently Respondent nmade no reply (at
| east none in witing exists) and on August 21, 1986, Regional D rector
Honer T. Ball issued a Notice of Hearing and Backpay Specification
alleging, inconformty wth the letter of March 21st, that Respondent

owed net backpay in the



anount of $2,209.13 plus interest cal culated in accordance wth
appl i cabl e Board precedent. (Jt. Ex. 8, Paragraphs 5, 8.) Respondent
filed no response to the Specification.

Meanvhi l e, on July 17, 1986 General Gounsel had filed an
application for Qder of Enforcenent in connection wth 8 ALRB No. 60,
seeki ng "an order directing Respondent Venus Ranches, Inc....to conply
w th the Decision and O der of the Board in Case No. 8 ALRB No. 60."
(Jt. 10) On Septenber 3, 1986, the Superior Gourt issued its Judgnent
and Qder of Enforcenent, ordering Respondent, anong other things, to
I medi ately offer Mblina reinstatenent and to nake himwhol e for all
| osses of pay and ot her economc | osses plus interest on the
conpensatory award. (Jt. 9)

n the sane day the Qourt issued this Qder, Regional Drector
Bal | advi sed Respondent that if no Answer to the Backpay Specification
were filed shortly, he would nove for a finding that the Allegations of
t he Backpay Specification were true (that is, he woul d seek defaul t
agai nst Respondent. However, default was not sought; instead, on
Septenber 3, 1986, Smth sent General Gounsel a check in the anount of
$2209. 13, the anount of net backpay alleged to be owing in the
specification exclusive of interest. Inthe |etter acconpanying the
check, Smth described this net anount as "full and conpl ete paynent":

Encl osed is a check nade payabl e to the Agricul tural Labor
Rel ations Board in the sumof $2,209.13 as full and conplete
Pﬁy?ﬁpts ?Tl; ; ?2%/' and al |l suns due to the deceased di scri mnatee

h Cctober 3, 1986, Ball wote to Smth acknow edgi ng recei pt
of the $2,209. 13, which he characterized as "the princi pal
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paynent on backpay due for Gruz Mlina", and further stating:

The Board Q der Ior ovides for interest on the backpay due.
Attached you will find interest cal cul ations forns which

i ndi cat e |nt erest due QGuz Mlina. Hease nmake a check payabl e
tothe Agricultural Labor Relations Board for the total anount
of $1,593.25. Hease note that no deductions nay be nade on

i nterest paynents.

h Novenber 7, 1986 Ball wote to Respondent:

In your letter dated Septenber 23, 1986 addressed to Eugene
Cardenas, you inforned himthat the enployer wll be at peak
during March 1987, and that the reading and posting can be
acconpl i shed t hen.

M ease be advised that | have cal endared to conduct the readi ng
and Ioostl ng on Mrch 9, 1987 at 10:00 a.m |f you have any
probl ens/ conflicts wth the above date and tine, please contact
me wthout delay. Additionally, for pur ﬁoses of the posting
period, I need to know the duration of the season, and for the
readi ng, Ii[he nunber of enpl oyees the conpany anticipates to have
on payroll.

Wth exception of the posting and reading, there remains the
paynent of the interest in the anount of $1,593.25 whi ch by
letter dated Gctober 3, 1986, you were requested to submt the
paynent (copy attached). H ease be advised that the interest
paynent is overdue and shoul d be remtted wthout further delay.
Shoul d sai d paynent not be recei ved by Novenber 21, 1986, | wll|
assune Respondent does not intend to conply and at that tine |
wll refer the natter to our |legal departnent.

Apparently, Cardenas spoke to Smth on Novenber 25, 1986,
because on Novenber 26 he w ot e:

This is to confirmour tel ephone conversation of Novenber 25,
1986, regardi ng the above-referenced case. | inforned you
that despite requests nade by Regi onal Personnel, Respondent
Venus Ranches has yet to conply wth the paynent of interest
glie.s%l 2i;_)nf orned you that the anount of interest due is

You responded that it was your understanding that the paynent of
$2,209.13 to the discrimnatee was a conpl ete paynent of any and
al suns due. | inforned you that the Board O der in the above-
referenced case provided for the paynent of interest and that
correspondence sent to you after the paynent of the principal
anount ($2, 209. 13) requested the paynent of interest owed.



Pl ease see |letter attached fromRegional H eld Examner Jose
Carl os whi ch requested paynent of Interest owed and expl ai ned
how i nterest was cal cul at ed.

You informed ne that you would get in touch with ne by
Veédnesday, Decenber 3, 1986, and inform ne whether the
I nterest paynent woul d be paid or not.

M ease be advised that if voluntary paynent of interest wll
not be forthcomng, then alternatives wll be sought in order
to recei ve paynent of interest.

Apparently there was further discussion and correspondence between Smth
and General (ounsel Dave Sirling after Cardenas’ Novenber 26th letter.
The record only contains the General Gounsel's letter to Smth dated
January 8, 1988 in which the General Gounsel suns up the di spute whi ch
had energed and is now at the center of this hearing:

Followng ny letter to you of My 15, 1987, whi ch noted that
your client's failure to pay the anount of $1,593.25 in interest
on the princi pal amount was in contenpt of the court order of
enforcenent, you called ne to state that there was a letter or
docunent, of which a representative of this agency had been a
party to, that supported your Positi on that the sumyour client
paid constituted full and conpl ete paynent under the Board' s
Qder. Inny followup letter of June 23, 1987, | stated that
it was doubtful that such a | etter woul d support your position
because no agency representative is authorized to nodify a Board
Qder in such fashion.

In your letter of June 26, 1987, you enclosed a copy of a letter
you sent tothe H CGentro Regional fice which states that the
check in the amount of $2,209.13 was "full and conpl et e paynent
of any and all suns due to the deceased discrimnatee in this
matter." You stated in your June 26 letter that the above

r ef Idects "the understandi ng that was reached at the tine of the
tender."

There are several flaws in your position. FHFrst, there was
never any express under st andi ng between our agency and your

of fice that acceptance of the sumof $2,209.13 woul d constitute
full and conpl ete paynent, thereby elimnating any obligation on
the part of your client as to the interest owng. Nbo agent of
the ALRB did, or would having the authority to, enter into such
an



agreenent, and the ultimate authority in such matters, the
Board, woul d never accept it. In essence, you are argui ng
that by accepting the check acconpani ed by the | anguage of
gour letter (unilaterally submtted by you), this Agency is
ound by the terns thereof notw thstand ng the absence of an
express agreenent to do so and notw t hstandi ng t he | anguage
of the Board Oder itself as enforced by the Superior Gourt.
This position on its face is wthout nerit.

Second, you shoul d be advised that your client's check was not
deposited by the ALRB until Cctober 10, 1986, nor an agency check
drawn on these funds until Cctober 21, 1986. By your own
admssion, you were notified in aletter fromthe Regi on dated
Qctober 3, 1986, that the interest amount was still owng. Thus,
whi |l e you were on notice of our position prior to our cashing the
check and distributing the funds, it was not until Novenber 25,
1986, that you raised your argunent to the Region that the prior
check constituted "conpl ete" paynent. Unhder such circunst ances,
| amconfident that no court wll give your position credence.
Nevert hel ess, Respondent continues to maintain it?
QONCLUS ONS CP LAW
1. The procedure in unfair |abor practice cases established by
this Board calls for a two stage adj udi cati on process upon conpl ai nts
brought by the General (ounsel. The first stage is devoted to
determnation of the liability of a Respondent, That stage is represented
inthis case by the Board's Decision and Oder in 8 ALRB No. 60, in which
Respondent was found to have discrimnated against Guz Mlina. Qe

that liability finding

'I|' shoul d point out that Respondent has not submitted a Post-Hearing
brief. In speaking of its contentions, therefore, | amreferring to
those expressed by way of its Answer, at the Pre-Hearing Conference and
inthe hearing itself.



becane final, the Regional D rector enbarked upon the second stage of
procedures, nanely, determnation of the anount, if any, that was
required to nake Ml ina whol e.

Inline wth the next step of this bifurcated procedure, the
Regional Drector issued a backpay specification on August 21, 1986
al l egi ng that Respondent owed backpay in the anount of $2,209.13 and
further, that "the obligation of Respondent to nmake Ml ina whol e woul d
be di scharged by payi ng the $2,209.13 plus interest calculated in
accordance wth [Board precedent.]" The Specification alleged no
particul ar anount attributable to interest.

Under Board regul ati ons, Respondent had five days to answer the
specification; in the event of its failure to file an answer, the
regul ations provide that the Board nmay find the specification to be
true. Cal. Qode of Regulations, Title 8, section 20290(d). The backpay
procedures thus contenpl ate i ssuance of a new Board order fixing the
anount of backpay. Such an order is a newfinal order and, as such, is
subject to the statutory procedures for both review and enf or cenent .
Labor (ode section 1160. 8.

Athough it is not entirely clear, | infer fromthe sequence of
events briefly sketched above that the reason the Regi onal D rector
ceased to pursue the backpay procedures to their ordinary conclusion in
a default agai nst Respondent was Respondent's tender of the $2,209. 13.

It is also clear fromall



the attendant circunstances, that General (ounsel did not intend to
accept the $2,209.13 in full satisfaction of the Specification.?
Respondent has argued that because the Board sought and
obt ai ned enforcenent of the "nake-whol e provision” in Superior Gourt on
8 ALRB No. 60, Jt. 9 & 26, it lost jurisdictionto continue to prosecute
t he backpay proceedi ngs by way of having a hearing on the Regi onal
Drector's specification.® Wile it is true that the Board did obtain
an enforcenent order which purports to enforce the nakewhol e provi sion,

the fact is that, as | have outlined above, there has never been any

final backpay order to enforce. The Petition for Enforcenent coul d have

been plead and the final Qder of Enforcenent drafted, to nore
accurately reflect the stage of the proceedi ngs the parties were then
at, but it seens to ne that, the Board never having had an occasion to
pass upon the amount of backpay ow ng to Respondent, it never "lost"
jurisdiction of the question of the anount of backpay owng. This is
the first occasion the Board has had to pass upon the amount of

liability. The Board has jurisdiction.

et her Respondent nay rely upon Advil Code section 1526 to inply an
acceptance is a separate question which | wll shortly address; in this
section, | amonly trying to locate this case along the Board s well -
known process in order to sort out Respondent's jurisdictional

contenti on.

%General Qounsel nade an anal ogous argunent in his letter of January
8, 1988 when he treated Respondent's refusal to pay interest as
contenpt of the CGourt order.



2.

A though, as | have noted, Respondent has not troubled to
brief the issues it raised by Answer, at the hearing it appeared to be
relying on two doctrines to resist the paynent of interest: (1) estoppel
and (2) accord and satisfaction. | wll deal wth each in turn.

a

| do not believe estoppel applies since there is no show ng
that Respondent was induced by any conduct on the part of the Board to
believe that it owed no interest. The Board s position, expressed
t hroughout this proceedi ng, has al ways been that Respondent owes
interest. 7 Wtkin, Summary of CGal. Law (8th ed. 1974) 8132. As a
resul t, Respondent cannot show it acted in reliance upon anything the
Board did. Fnally, it can showno detrinent. Inre Lisa R (1975) 13
C3d 636, 645.

b.

The final question is whether General (ounsel's failure to
note its protest of Respondent’'s claimof full paynent on the draft
itself may be said to inply an accord and satisfaction. dvil code
section 1526 provi des:

Were a claimis disputed or unliquidated and a check or draft
Is tendered by the debtor in settlement thereof in full
discharge of the claim and the words "paynent in full" or other
words of simlar neaning are noted on the check or draft, the
acceptance of the draft does not constitute an accord or
satisfaction if the creditor protests agai nst accepting the
tender in full paynent by striking out or otherw se del eting

that notation or iIf the acceptance of the check or draft was
| nadvertent or



W t hout know edge of the notation. *

| do not believe Respondent can rely on this section
since, at the tine of the tender, General ounsel's claim was
nei t her di sputed nor unliqui dat ed.

It nust not be forgotten that Respondent never filed an answer
tothe initial Specification; accordingly, it nade no contest of either
(1) the anount of the conpensatory award ($2, 209.13) sought by the
Regional Drector or (2) the Board' s right to collect interest on that
award. Accordingly, General Gounsel was never on notice that there was
any dispute at all and Respondent cannot create a dispute by the partial
tender itself. Neither was the interest portion of this claim
unl i qui dat ed nerely because no nunerical anount was stated since the
interest was "capabl e of being nade certain by cal cul ation.” Overhol ser
& Hynn (1968) 267 Cal. App.2d 800, 810; Fizer v. Brown (1955) 133 Cal.
App. 2d 367, 374. Accordingly, the statutory preconditions for the

operation of section 1526 do not exist.>

4 shoul d point out that, although | have concluded that General Qounsel
did not intend to accept the $2,209. 13 in satisfaction of the backpay
claim | find that General (ounsel is chargeabl e with know edge t hat
Respondent intended the check to constitute full payment. A though no
evi dence was presented on how the check was processed, the acconpanyi ng
letter put General Gounsel on notice of Respondent's contention.

°S nce Respondent has never identified any authority for its clains, | am
only assuming that it is relying on section 1526 whi ch specifically
applies to tender and acceptance of checks. | should point out that, to
the extent Respondent is not relying on section 1526 to inply an accord
and satisfaction, but is contendi ng there was sone other sort of

"accord" reached, it woul d have to show an agreenent to accept |ess than
was due (dvil (ode section 1521: "An accord is an agreenent to accept,
in extinction
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In the absence of any dispute as to the amount of interest
ow ng, | hereby recommend that Respondent pay to Guz Mlina
$1593. 25.
DATED  June 14, 1988

/VE %@»{/\ v

1=

THOVAS SOBEL
Adm ni strative Law Judge

(Footnote 5 Gonti nued)

of an obligation, sonething different fromor |ess than that to which
the person agreeing to accept is entitled. ")
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