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DECI SI ON AND CERTI FI CATI ON OF REPRESENTATI VE

Following the filing of a rival union petition by the Conite
83, Sindicato de Trabajadores Canpesinos Libres (Comite) on Novenber
4, 1986, the Regional Director ( RD) conducted a representation
el ection anong the agricultural enployees of Hiji Brothers, Inc. and
Seaview Growers, Inc. (Enployer or Hiji) on Novenber 13, 1986. The

official Tally of Ballots showed the followi ng results:

Conite. 68
W, . . 54
Nounion. . . . 6
(hal | enged Ball ot s 69
\VoidBallots. . 2
Total . . 199

Y ANl dates refer to 1986 unless noted ot herwi se.



As the challenged ballots were sufficient in nunber to affect
the results of the election, the RD conducted an investigation and
i ssued a Report on Challenged Ballots in which he reconmended that 62
of the challenged ballots be sustained and seven of them be overrul ed.

The United Farm Workers of America, AFL-CO (UFW), the
certified incunmbent representative, excepted to 50 of the RD s
recommendati ons. The Board subsequently found that the 48 celery
harvest enpl oyees who had been chal l enged by Board agents because their
names did not appear on the eligibility list were ineligible to vote as
t hey had not been enpl oyed by the Enployer during the payroll period
i medi ately preceding the filing of the representation petition. On
that basis, the Board sustained the challenges to their ballots. In
t he absence of any exceptions thereto by any party, the Board adopted
pro forma the RD's recommendation that the challenges to twelve ballots
be sustained and that seven be overruled. ¥ The Board directed the
RD to open and count the ballots for which the challenges were
overruled and to issue a Revised Tally of Ballots to the parties.

(Comte 83, Sindicato de Trabajadores Canpesinos Libres (1987) 13

ALRB No. 16. ) The Revised Tally revealed the followng results:

comte . . . . . . . . . . . . . 1
No Union. . . . . . . . . . . . 6
Uresolved. . . . . . . . . . . 2
TOA. . . .. 137

2/ The Board directed that the the two renaining ballots be held
in abeyance, subject to investigation only if they ultinately proved
to be outcome determ nati ve.
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Thereafter, the Executive Secretary of the Board set seven
of the UFW s (bjections to the Hection for a full evidentiary
heari ng before an Investigative Hearing Examner (1 HE). O June
27, 1988, I|HE Thomas Sobel issued his decision in which he found that
(1) the Comte, or its agents, engaged in acts of viol ence and
intimdation which interfered with enpl oyee free choice, and ( 2)
the Enployer and its agents indicated favoritismfor the Comte by
obstructing access by U-Wrepresentatives prior to the el ecti on and
thereby interfered with enpl oyee free choice. Onh that basis, he
concl uded, and so reconmended, that the el ection be set asi de.

The Enpl oyer and Comte tinely filed exceptions to the
|HE's Decision with briefs in support of their exceptions.

The Board has considered the | HE' s recommended Deci sion, in
light of the record and the parties' briefs and has decided to
overrule the | HE' s decision to set aside the el ection. Ve affirm
the IHE's rulings, findings and conclusions only to the extent they
are consistent herewi th, and we hereby certify the results of the
el ecti on.

Comte Interference wth the H ection

The Enpl oyer and the Gomte except to the | HE's finding and
conclusion that a Comte agent engaged in acts of viol ence and

intinmdation sufficient to warrant setting aside the el ection. 3"

¥ The Enpl oyer takes particul ar exception to the | HE' s
credibility determnations which led to his findings and concl usi ons
wthregard to this i ssue. V¢ need not question the | HE' s
credibility resolutions since the msconduct described by the |H
does not warrant setting aside the el ecti on.
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Ve find that these exceptions have merit.

The I HE relies upon one incident of physical confronta-
tion, which occurred on Cctober 11, as the basis for his conclusion
that the election should be sat asi de. The incident, which occurred
approxi mately one nonth before the election and prior to the filing
of the rival union petition, was an altercation involving UFW
organi zer Gl berto Rodriguez (Rodriguez) and Hiji enployee
Franci sco Chavez, who was al so a UFWnenber and Comte president.
Three Comte wtnesses and two UFWwi tnesses testified as to the
altercation. Al wtnesses agree that Rodriguez entered a Hiji
field, was greeted with hostility by Chavez and Gtilio Sanchez, and
was urged to | eave. Beyond those limted areas of agreenent, the
W t nesses' accounts of the event vary substantially. The IHE
considered the testinony, concluded that the Comte w tnesses | acked
credibility, and credited the UPWs wit nesses.

UFWw t nesses Rodriguez and Hiji enpl oyee Antonio D az
testified that on Cctober 11, Rodriguez took access, as a UFW
agent, tothe Hiji lettuce field and, upon entering the field, was
approached by Diaz regarding a grievance D az wished to file against
the Enpl oyer. As Rodriguez was giving D az a tel ephone nunber to
call for assistance, Chavez approached Rodriguez from behind and
spun hi m around. Chavez then pushed Rodriguez two or three tines by
poking his finger into Rodriguez's chest. Chavez chall enged Rodri guez
toafight, called ima "son of abitch," and ordered himfromthe
field. Rodriguez testified that both Chavez and Ctili o Sanchez
nocked hi mand derided the UFWfor only comng for its dues (" You' re

here for your 2 %. ") . Rodri guez

14 ALRB No. 13 4.



further testified he was scared enough that he got into his car and
drove away with Chavez chasing himon a tractor.

In evaluating the testinmony of both Rodriguez and Di az, the
| HE concl uded that Chavez's conduct was sufficiently egregious to
warrant setting aside the election based on T. Ito and Sons Farns
(1985) 11 AARB No. 36 ( T. Ito and Sons Farms) and Phel an and Tayl or
Produce (1976) 2 ALRB No. 22 (Phelan and Taylor Produce). The

Enpl oyer and Comite argue that Chavez's conduct and the circunstances
cannot be equated to those presented in the cases cited by the | HE.
The Board has determ ned that the altercation between Chavez
and Rodriguez was isolated in time and was not connected with the
el ection. Moreover, this incident does not approach the |evel of
violence and intimdation found in prior cases where the Board has set
aside elections. W do not believe that it had the tendency to
interfere with the enployees' free choice of representation.
W agree with the Enployer that the cases cited by the | HE

are not controlling. In Phelan and Taylor Produce, supra, two

Teanst er organi zers assaulted and injured two UFWorgani zers w t hout
provocation during an election canpaign and in the presence of a group
of workers. One UFWorganizer was struck in the face with a fist and
the other was struck and kicked in the stomach and face. Both UFW
organi zers required medical treatnent for the injuries they
sustained. The events occurred near the tinme of the election,
during the canpaign, and were part of a canpaign of fear and

intimdation.
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T. Ito and Sons Farns, supra, involved nunerous instances

of violence, threats of violence, and threats of deportation which
were directed at |arge nunbers of enpl oyees by union supporters
before the el ection and which continued up to the tine and pl ace of
the el ection. The threats of violence began a few days prior to the
el ection in connection with a strike and included threats to workers
at the polling site. Specific threats included, inter alia, the
threat of calling the Immgration and Naturalization Service in the
event the Uhion | ost the el ection. Many of the workers were
undocurent ed.

The Enpl oyer argues that the facts in the instant case are
nmaterially different fromthe cases cited. V¢ agree. The Chavez-
Rodri guez incident occurred | ong before the el ection and prior even
to the time the rival union petition was filed. The UPWw t nesses'
testinony credited by the IHE indicates that the altercation
concerned the dissatisfaction of two enpl oyees with their uni on, as
opposed to the use of force, violence and intimdation to influence
the outcome of an el ection. There was no attenpt to di ssuade UFW
organi zers from canpai gning through threats of physical harmas was

the case in Phelan and Tayl or Produce. After the rival union

petition was fil ed, Rodriguez and ot her UFWorgani zers conti nued
t hroughout the canpaign to take access to the workers. There is no
evi dence to suggest that the enpl oyees were deprived of the
opportunity to receive information pertinent to the election as a
result of the incident.

Thi s pushing incident nust be contrasted with that in

Phel an and Tayl or Produce in which there were beatings and bl at ant
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attenpts at intimdating UFWorgani zers who were trying to convey
their nessage to the voters. Further, in contrast to T. Ito and

Sons Farns, this case does not involve a canpai gn of fear and

coercion designed to force enployees to vote in a particul ar manner.
The altercation between Rodriguez and Chavez did not occur in
connection with the election nor did it present a threat to
enpl oyees that mght cause themto vote in a particular manner.
There was no viol ence directed at enpl oyees who supported the UFW
and there was no destruction of enpl oyees' property.

By rejecting the | HE' s recommendati on the Board does not
condone Chavez"s actions. Qur decision does not represent a
departure fromthe Board's policy opposing acts of viol ence. The
altercation was sinply so far renoved fromthe el ection and of such
a nature that this Board cannot concl ude on an objective basis that
the altercation could have reasonably tended to affect the outcone
of the el ecti on.

The Enpl oyer' s Conduct

The 1HE found that a foreman's actions prevented the UFW
fromgai ning access to a Hiji crew on Novenber 11 at the conpany
fields on Cawelti Road. Relying exclusively on UFWw tness Karl
Lawson's (Lawson) testinony, the IHE found that on one occasion a
conpany foreman along with Comte officer Remedies Paz interfered
wth Lawson's access to the crew at |lunchtine by "shouting him
down" every tine he attenpted to speak to the crew. Lawson testified
that the foreman was "eggi ng on" Paz and al so said that the UFPW"was

a bunch of I'i ars." Lawson further
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testified that he entered the field when the lunch break was cal |l ed
at approximately 11: 35 and renmained in the field attenpting to tal k
to the crewuntil the lunch break was termnated by the foreman
approximately twenty mnutes | ater. After the |lunch break ended,
Paz remained in the field talking to workers and the forenan,

The Enpl oyer and Comte object tothe IHE's credibility
determ nations, claimthere is no evidence fromwhich the I HE can
concl ude that Paz was engaged in canpai gning after the |unch break,
and argue that the IHE failed to properly apply the Board' s standards
to the facts. Based upon a review of the | HE' s recomended
deci sion, the witnesses' testinony, and the parties' briefs in
support of the exceptions, we find the exceptions have nerit.

The sol e support for the | HE' s concl usi on that Lawson was
prevented fromdelivering his nmessage to the enpl oyees was Lawson's
testinony that the foreman and Paz continual |y shouted hi mdown and
that the foreman shortened the |unch period by 10 m nutes. Yet
Lawson, hinself, testified that he remai ned wth
the crew and attenpted to talk to themduring the 20 mnute | unch
Period. £

He was acconpani ed by UFWvol unteer i stobal Perez who
testified that the workers listened to Lawson and that Lawson was not

prevented fromdelivering his message to the crew.

4 Under all the circunstances present in this case, we are not
persuaded that the cutting of this single |lunch period by ten
mnutes woul d reasonably tend to interfere with this i ncunbent
union's ability to sufficiently wage its canpai gn and to deliver
It's nmessage to the Hji enployees.

14 ALRB No. 13 8.



Perez's recollection of the foreman's comrents al so differed from
Lawson's. 3 Wiile Paz's and the foreman's heckling may have been

di sconcerting to Lawson, who was speaking on behal f of the UPW the
testinony of Perez, a wtness whose vested interest woul d favor the
UFWand who woul d ordinarily be expected to corroborate the testinony
of Lawson, nust be given considerabl e wei ght.

The anmount of time Lawson spent in the field talking to the
crew al so lends support' to the testinony of Perez. It does not seem
likely that Lawson would remain in the field for twenty mnutes i f,
as he clains, he was "literally shouted down" every tine he attenpted
to speak. Furthernore, Lawson, hinself, testified that the
foreman's heckling consisted "nostly of egging on Paz." Perez's
testinony that the foreman did not inject hinself into the debate
bet ween Paz and Lawson cannot be di sm ssed.

The Enpl oyer correctly points out that there is no evi dence
in the record to support the IHE's finding that Paz continued to
canpaign with the approval of the foreman after the | unch break
ended. There is testinony that Paz remained in the field and tal ked
to sone of the workers but there is no evidence regardi ng the content
of those di scussions. As the Enployer points out, one could as
easily conclude that Paz was sinply engaged in performng his usual
field duties. In the absence of any evidentiary support therefor,

we reject the | HE' s finding that

% W agree with the IHE's credibility determ nations based upon
deneanor. W do not agree with the | HE' s characterization of the
testinony of Perez as nerely a failure to recall the incident to the
extent his testinony differed fromLawson's. V¢ perceive the
differences in Lawson's and Perez's testinony as differences in the
way the incident was perceived by t hem

14 ALPS No. 13 0.



Paz continued to canpaign after the lunch break.
The Enpl oyer contends that the Board correctly set forth
the test to be applied to the instant situation in Sam Andrews' Sons

(1978) 4 ALRB No. 59, which held that an el ection should not be set

aside unless it is established that the unlawful conduct of a party
prevented enpl oyees fromreceiving i nformation. The Board agrees
and finds that the election should not be set aside. The UFWwas
not prevented fromdelivering its nessage to the workers.
Furthermore, as the incumbent uni on, the UFWbenefited froma | ong
period of access to the enployees. The enployees were famliar with
the UFWas their bargaining representative. Thus, it cannot
reasonably be concluded that this incident was sufficient to have
deprived the enpl oyees of such know edge about the facts and issues
that it could have reasonably prevented them from exercising their
free choice in the election. (WIIiam Buak Fruit Gonpany, |Inc.
(1987) 13 AARBNo. 2.)

Accordingly, we shall, and hereby do, certify the results

of the election.

CERTI FI CATI ON OF ELECTI ON RESULTS

It is hereby certified that a majority of the valid ballots
were cast for the Comte 83, S ndicato de Trabaj adores Canpesi nos
Libres in the representation el ection conducted, on Novenber 13,
1986, anong the agricultural enployees of Hji Brothers, Inc. and
Seaview Gowers, Inc. inthe Sate of Galifornia and that the Comte
83, S ndicato de Trabaj adores Canpesi nos Libres is hereby certified
as the excl usi ve bargaini ng

FHrrrrrrrrrr
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representative of said enpl oyees for the purpose of collective
bargai ning as defined in Labor (bde section 1155.2( a) .
Dated: Qctober 28, 1988

BEN DAV DI AN Chai r nan®

JON P. MOCARTHY, Menber

GREQCRY L. QONOT, Menber
| VONNE RAMOS R GHARDSQN,  Menber
WAYNE R SM TH, Menber

% The signatures of Board Menbers in all Board decisi ons appear
wth the signature of the Chairman first (i f participating),
followed by the signatures of the participating Board Menbers in
order of their seniority.
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CASE SUWMVARY

Hiji Brothers, Inc. and 14 ALRB No. 13
Seavi ew G owers, Inc. Case No. 86- RD- 86- 3ALCOX)
(Comite 83, Sindicate de (13 ALRB No. 16)

Trabaj adores Canpesinos Li bras)

BACKGROUND

Following the filing of a rival union petition by the Comte 83,
Sindicato de Trabaj adores Canpesinos Libres (Comte), a
representative election was hel d anmong the agricul tural enployees of
H i Brothers, Inc. and Seaview G owers, Inc. (Hiji). The official
Tally of Ballots showed 68 votes for the Comte, 54 votes for the

I ncunbent United Farm \Wrkers of Anerica, AFL-QO ( UFW), 6 votes for
No Uni on, 69 Challenged Ballots, and 2 Void Ballots. As the

chal  enged bal | ots were sufficient in number to affect the results of
the el ection, the Regional Director ( RD) conducted an investigation
and issued a report on Chal l enged Ballots wherein he recomended
that 62 of the challenged ballots be sustained and seven of them be
overruled. The UFW the certified incunbent representative, excepted
to 50 of the RD's recommendati ons.

In Comte 83, Sindicato de Trabajadores Canpesinos Libres (1987) 13
ALRB No. 16, the Board found that 48 celery harvest enployees whom
Board alqents chal | enged because their nanmes did not appear on the
eligibility list were ineligible to vote as they had not performed
sone service for Hiji during the pre-petition payroll period and
sustai ned the chall enges on that basis. In the absence of any
exceptions by anx party, the Board adopted Pro forma the RD s
recommendation that the challenges to 12 ballots be sustained and
that 7 be overruled. « The two remaining ballots would be held in
abeyance and subject to !nvestlﬂatlon only if they ultinmately proved
to be outcome determnative. The Board directed the RD to open and
count the overruled ballots and issue a Revised Tally of Ballots.
The Revised Tally revealed the following results: Comte, 70; WW
59; No Union, 6; and Unresolved, 2.

The Executive Secretary set seven of the UFW s objections for full
evidentiary hearing before an Investigative Hearing Exam ner (IHE).

| HE Deci sion

Fol | owi ng an Investigative Hearing, the IHE recormended that the

el ection be set aside based on his findings that (1) the Comte, or
Its agents, were engaged in acts of violence and intimdation which
interfered with enployee free choice, and ( 2) the Enployer and its
agents indicated favoritismfor the Comte by obstructing access of the
UFWrepresentatives prior to the election and thereby interfered with
enpl oyee free choice. The Enployer and Comte filed exceptions.



The Board certified the Comte as the exclusive bargai ni ng
representative of the Hiji agricultural enployees in the Sate of

California for the purpose of collective bargaining as defined in
Labor Gode Section 1155.2( a) .

* * %

This Case Summary is furnished for information only and is not an

offi(cj:i al statenent of the case, or the Agricultural Labor Rel ations
Boar d.

* * %

14 ALRB No. 13
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THOVAS SOBEL, Investigative Hearing Examner: This case was
heard by me in Oxnard, California in February, 1988. It concerns
objections filed by the incunbent uni on, United Farm Wrkers of
Anerica, AFL-CIO to a rival union election held upon a petition
filed by the Conmite' 83, Sindicato de Trabaj adores Canpesi nos
"Libras. The followi ng objections were set for hearing

1. Wether the Enployer, or its agents, assisted,
supported and/or pronoted Sindicato de Trabaj adores
Cangesinos Libres (3TCL) by any or all of the follow ng
conduct :

a. interfering with UFWaccess;

b. allowng STCL representative Renedios Paz to
utilize a conpany venhicle on several occasions
which facilitated his taking of access;

c. allowng STCL representatives to canpai gn during
wor ki ng hours;

d. providing STCL representative Francisco Chavez
with information regarding the Enployer's reply to a
UFW | eafl et and all ow ng Francisco Chavez to
participate in the noticing and distribution of that

reply;

e. allowng company forenen to remain in the work
arga while STCL representatives are. taking access;
an

f. affording STCL representatives access
opportunities which were not available to the UFWon
t he sane basi s.

2. Wether STQ, or its agents, interfered wth UW
access and, if so, whether such conduct tended to affect
the results of the el ection.

3. Wether STA, or its agents, through acts of

i ntimdation, harassnent, coercion and/or vi ol ence,
created an at nosphere of fear or coercion rendering a
free choi ce of representative inpossible."*

A though the first three objections all involve incidents
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4. Whether Board agents failed to open the polls in a
tinely manner and, if so, whether such conduct tended to
affect the results of the el ection.

5. Wether Board agents failed to allow a voter to cast a
second bal | ot after being inforned that the voter's first
bal | ot had been inproperly cast and, if so, whether such
conduct tended to affect the results of the el ection.

6. Wether the Board agents failed to explain the chal | enged
bal | ot procedure to a group of enpl oyees and, if so,

whet her such conduct tended to affect the results of the
el ection.

I
A
OBJECTI ONS TO CONDUCT OF THE PARTI ES
Before detailing the evidence relating to (bjections 1, 2

and 3. | would like to outline what | regard as presently at issue.
In support of its allegations concerning Enpl oyer interference, the
UFWpresent ed evidence at the hearing that Comte representatives
were permtted to take access during work tine on two occasions in
Qctober, 1986. Athough the UFWdoes not rely on either of these
incidents inits Post-Hearing Brief as grounds for overturning the

election, | amnot sure that it intended to wai ve them

(Footnote 1 Continued) _ _ _

whi ch arose in connection wth access-taking, two different sorts of
msconduct are alleged in them (pjection 1, including its

subdi vi si ons, alleges Enpl oyer msconduct in interfering with UFW
canpai gn opportunities or in facilitating the canpai gn of the
Comte. pjections 2 and 3, on the other hand, while | ocking to
sone of the sane incidents alleged to denonstrate Enpl oyer

m sconduct, allege msconduct on the part of the Comt£ which woul d
warrant setting aside the election entirely apart fromany question
of Eml oyer responsibility in connection wth them



what ever UFW's intentions in this regard, | do not
believe that the matters proved in connection with these incidents
woul d warrant overturning the election. Wth respect to one of the
incidents (Cctober 16t h), Francisco Rendon testified that irrigator
sub-foreman Renedi es Paz (anong whose jobs it was to transport
enpl oyees fromfield to field,) passed out pro-Comte leaflets to
enpl oyees sitting in the conpany truck after the lunch hour had
ended, but before he took themto their next job site. Assum ng,
wi thout deciding, that, with the lunch hour over, travel time should
be considered worktime, the leafleting did not interfere with work
and the circunmstances under which it took place were neither coercive
nor intimdating. Absent any show ng of a discrimnatory pattern of
permtting worktime access to Comte" menmbers while denying it to UFW
representatives (a question which I will address | ater), at the nost
the UFW has shown a slight amount of "excess access." | believe the
i nci dent should be regarded as de mnims. See Md-State Horticulture

Co., (1978) 4 AARBNo. 101; K K 1to(1976) 2 ALRB No. 51.

The second incident (Cctober 22nd) was supported by the
testinony of G lberto Rodriguez, who observed three or four Conite
menber s canpai gni ng anong a celery transplant crew in the presence of
foreman at approximately 12.45 p. m. , which Rodriguez assuned was
wor ktime because, in his experience, the hal f-hour lunch period
normal |y began at noon. Because it was clear fromthe testinony of a

nunber of witnesses, that the transplant crew did



not always eat at noon, Rodriguez's testinony sinply fails to
establish that the Comte nenbers were canpai gning on work ti me.

Wth these natters elimnated, five "access" incidents
renain to be examned. | wll again briefly defer discussion of
these in order to provide sone background concerning the origin of
Gmte 83.

The UFWwas certified as the representative of the enpl oyees
of Hji Brothers in 1978. Followng certification, the UPANobtai ned
contracts in 1978 and in 1983. In connection wth these
negoti ati ons, UFWorgani zed a ranch coonmttee, initially called the
Qmte" ' 78, and eventually the Comte" ' 83. For reasons that are
not clear on the record,? a split occurred in the bargaini ng unit
sone tine prior to a decertification effort which preceded the rival
union petition. Watever happened, the anti-U~Wfaction sinply took
over the nane of the previous ranch coomttee, denomnating itself the
Qnmte 83.

Wth the exception of Wbaldo Otega, who apparently retired
in 1986, and who is considered Orector of the Comte, all the
nenbers and officers of the Comte' are current enpl oyees of the

Enpl oyer. Franci sco (havez, a tractor driver, is President;

*The Enpl oyer argues that the lettuce crewin particular was
vigorously anti-UWand that sone of the incidents about which the
UFWis objecting are nothing nore than spontaneous anti- UFW _
sentinent anong the enpl oyees thensel ves. The extent of such ani nus
anong the | ettuce crew was disputed by UFWwi t nesses. Thus, Q1| berto
Rodriguez testified that only Gilio Sanchez was openly hostile _
(1'1:191-192) and although Antonio Di az's testinony on this point is
somewhat confusing, | find he supported Rodriquez's testinony that
only sone of the nenbers of the lettuce crew specifically Gilio
Sanchez and Faustino Querras, were hostile to the UFW Conpare, |:
40, line 6 wthline 20.
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Renedi es Paz, an irrigator sub-foreman® is Vi ce-president; Teodoro Lopez
is Secretary; Qilio Sanchez, a lettuce picker, is Treasurer; and
Luis Ayala is first general menber.
1
The events of ctober 11, 1986

a

Thi s incident involves an encounter between UFW organi zer
Al berto Rodriguez and Franci sco Chavez which took place while
Rodri guez was taking access to the lettuce crew before the start of
work. Rodriguez and Antonio Daz (one of the |ettuce wor kers,)
testified that D az approached Rodriguez to ask himfor the tel ephone
nunber of the union just as Rodriguez entered upon Hiji's property.*
According to Rodriguez, just as he was giving D az the tel ephone
nunber, Franci sco Chavez cane from behind hi mand, spinning him
around, pushed himtwo or three tines; challenged himto a fight
(" Come on you son-of-a-bitch"); called himnanes ("son-of -a-bitch");
nmocked him (" You' re here for your 2%") °: and ordered himout of the
fields. Rodriguez also recalled hearing Qilio Sanchez in the

background shouting at him

%0az is a nmenber of the bargaining unit; there is no contention
that he is a supervisor.

JApparently D az was upset because he had not been permtted to
resune his stitching j ob and he sought the uni on's hel p.

>The references to the union's " 2%' nean the dues wthheld fromthe
enpl oyees.



to |l eave, and deriding the Union for only comng for its dues.
Rodriguez said not hing; he was so scared that he got into his car and
drove away, followed by Chavez who had nounted his tractor in order to
chase Rodriguez out of the fields. Rodriguez was not clear about how
many nmenbers of the crew witnessed the event. At the beginning of his
testinony, he said that 15 workers were in the crew, when asked how nany

workers were "near" himand Chavez, he said "several" were about 15
feet away. The foremen were about 20 feet away.®
Diaz corroborated the nmain points of Rodriguez'S
testinony. According to him, Chavez arrived on his tractor as he and
Rodriguez were talking. Chavez i medi ately began pushing Rodriguez,
cursing at him(saying sonething about his mother) and calling hima
robber or a bandit. After Rodriguez | eft, Chavez followed himto the
end of the field on his tractor. The entire incident took only a few
m nut es.
According to Francisco Chavez, he was working when he saw
Rodriguez arrive:
By now | needed to talk to him As an active menber of the
UFW | considered the right to do it [sic] since | wanted to
conplain regarding his conduct toward me. | sinply wanted
to ask himwhy every time that we run into each other, he
would [give ne the finger.]

He further explained:

°At one point, Antonio Diaz testified that the crew was about 200-
250 neters away from Chavez and Rodriguez, but | believe he was
tal king about the distance of the two fromthe crew at the point
}/\heni according to hi m Chavez broke off chasing Rodriguez on his
ractor.
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And | wanted to take the opportunity to ask hi mwhet her ny
two percent, if that was the attitude that the organi zers
or representatives of the UPNWwere taking. It's just that
by the tine | got there, it seened that he wanted to tal k
to ;t]_he p7eople or sonething. But | confronted himto tal k
to him

[11: 102-103

At this point, according to Chavez, Rodriguez "began to |et
go of his vocabul ary", telling Chavez "he had nothing to [ say] to
[ Chavez]. . . because [ he] belonged to another organization." As
Chavez insisted that, as a dues-paying union nenber, he had a right
to talk to Rodriguez, and to conplain about Rodriguez's attitude
towards him, the entire crewstarted to yell at Chavez, telling him
to make Rodriguez go. Chavez insisted that because he knew he had no
right to make Rodriguez |eave, he nerely pointed out to Rodriguez that
the crew did not want himthere.

Rodri guez now accused Chavez of poisoning the mnds of the
wor kers, and invited Chavez out of the field to settle the matter
between them Chavez could not respond to the chall enge because
Rodriguez junmped in his car and fled the field a few moments | ater.
Chavez denied chasing Rodriguez in the tractor, explaining that he
coul dn't have chased Rodriguez if he wanted to since the tractor

coul dn't go fast enough to chase a car.® He

‘Chavez later explained that it was not merely his desire to talk to
Rodriguez that caused himto come over; he also had to get sone
materials fromthe part of the ranch where Rodriguez happened to be.

8Rodri_guez expl ained that he didn't drive very fast on the way out of
the field because he was on a dirt road (1: 181); he also agreed that
b?; the time he turned onto the highway, Chavez had broken off the
chase.
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deni ed pushing or cursing Rodriguez, and even denied that D az was
present to witness the encounter. According to Chavez, D az

coul dn't have been there because Diaz al ways runs away when he sees
hi m

Qilio Sanchez corroborated Chavez's account. He
remenbered the crew asking Chavez to "nake Rodriguez go away";

i ndeed, he was one of those asking Chavez to make Rodriguez go. He
recal | ed Rodriguez's accusing Chavez of making the crew hostile and
Chavez, in turn, blamng the crew s hostility on the quality of UFW
representation. He renenbered Rodriguez's challenging Chavez to a
fight and Rodriguez's hurried departure, but he didn't notice

whet her Chavez followed Rodriguez because there was so nuch
confusion. He did not observe Chavez grab Rodriguez nor did he hear
himcurse at Rodriguez.

Faustino CGuerras testified that Chavez was sone distance
away (about a hundred feet) spraying the fields when Rodriguez
arrived. According to hi m, Rodriguez was begi nning some sort of
chant or cheer when Chavez approached himto ask "what Rodriguez
want ed", a question which he and other crew nembers picked up. Like

Sanchez, Guerras, too, recalled shouting at Rodriguez not to rob

us" anynore. According to him a nunmber of "t he people" encouraged
Francisco "t o nake" Rodriguez go; others asked Rodriguez what he was
doing there and others accused himof not being there when he was
needed. According to Guerras, the "majority" of the crewof 18 or

19 was present. Like Sanchez,



Guerras neither observed Chavez assault Rodriguez nor heard Chavez
curse at him  He also described Rodriguez's departure:

Q During the discussion between Mr. Rodriguez and Mr .
Chavez, did Mr. Rodriguez get into his car and | eave?

A Yes, because on one occasion he told himthat he woul d
wait for himover there on the freeway, that they would fix
their business over there or take care of their business
over there.

Q Who told who that they would fix their business over
t here?

AM . Glbertoto Mr. Chavez.

And when Mr. Rodriguez left in his car, did Mr.
Chavez fol | ow?

A Yes, but it was inpossible to catch up with -him
because the man | eft at about 60 m | es.

[1: 164-165
Q D d you observe Mr. Chavez at any tine junp on his

tractor and chase Mr. Rodriguez's autonobile all the way
down t he road?

* * %

A Yes, but | don't know whether he was chasing him
because his job was that way al so.

|'1: 184
Querras supported Chavez's and Sanchez's account about D az
not being present; according to him, Daz was in his car during the
encount er between Chavez and Rodri guez because whenever Diaz sees
Chavez he just runs away. QCuerras did acknow edge that D az had been
upset about having his stitching job taken away: he renmenbered D az
speaking to himpreviously about the incident, but he told Diaz not

to conplain to himbecause he was not the union representative.
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b.

W to certain point, the UFWWand Comte versions are
consistent: thus, there is no question that Rodriguez was greeted
wth hostility and Chavez was instrunental in naki ng himgo.

However, the parties disagree entirely about the tone of the
encounter between the two men, wth UPWw tnesses cont endi ng t hat
(havez was personal |y abusi ve, even viol ent, and chased Rodri guez
fromthe field; wiile Comte witnesses, in the main, portray Chavez
as a nere spokesnman for the entire crewin telling Rodriguez he was
not wel cone, and, in a variation on the U thene, represent that
I f anyone were aggressive, it was Rodri guez who chal | enged Chavez
to afight (although quickly fleeing in order to avoid fi ghti ng.)
Finally, the credibility of Antonio D az is attacked by the

consi stent assertion that D az was not even present during the
encount er.

Who is telling the truth?

The Enpl oyer argues that Diaz and Rodriguez were incredible
W tnesses; that Rodriguez's entire testinmny was "a mxed bag of half-
truths and m srepresentations;" that Diaz, too, was incredible in
that he replied "I don't renenmber” under cross-exam nation 34
times; that, since he was unclear about alnmst everything else
except Chavez's alleged m sconduct, he was an obviously coached
wi t ness; that his testinony conflicts wth Rodriguez with respect to
whet her Chavez was supposed to have pushed Rodriguez fromthe front

(Diaz said he did) or from behind
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(Rodriguez testified Chavez spun himaround); that he failed to
remenber that ilio Sanchez was present; and, finally, that his
testimony nust be suspect because he was the only enpl oyee wtness the
UFW coul d get to corroborate Rodriguez's story. Finally, the
Enpl oyer points out that there was no need for Chavez to run Rodriguez
out of the lettuce crewsince, the crewwas hostile to the UFWin the
first place.

Taking the comrentary on Diaz first, | nust first say | had
a favorable reaction to Diaz as a wtness and | do not wei gh any of
the factors recited by the Enployer against himnow. Even on re-
reading the transcript, | do not view his testinmony as suspiciously
selective. That he didn't remenber the answer to questions |ike,
“Di d you work late the day before the el ection," or "Every tine he
[ Chavez] pushed him, did he say, 'Where's ny nmoney, robber" ", or
"Did [ he] say anything el se" counts for littlein my m nd. Not
everything that happens is nenorable and that a person would roughly
recall the details of a physical confrontation while failing to notice
a lot of other things including, for exanple, whether or not Qilio
Sanchez was present, strikes me as perfectly natural. Since |l am
mystified by the characterization of Diaz's testinmony that Chavez
pushed Rodriguez on the chest as contradictory of ' Rodriguez's
testinony that Chavez spun him around before pushing himon the
chest, | will not discuss it further. Nor can | accept the
proposition that the testinmony of Rodriguez and Diaz nust be false

since the UFW
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could only get Daz to testify onits behal f; indeed, such a
principle would require ne also to disregard the testinony of Chavez,
Sanchez and Querras si nce, under such reasoni ng, Chavez and Sanchez
bei ng nenbers of the Comte, only Qierras woul d be presunptively
disinterested. Athough | did not have the sane i medi ate i npression
of Rodriguez's credibility as | had of Di az's, | did not find
Rodriguez i ncredi ble. Accordingly, | aminclined to credit the
Rodri guez/ D az version in the absence of a stronger reason to credit,
or a stronger belief in the veracity of the proponents of , the
opposi ng account .

To ny mnd, the only significant reason to credit the
Chavez/ Sanchez/ Querras account derives fromthe attenpt to portray
the lettuce crew as so hostile towards the UFWthat Chavez, as the
| eader of the anti-UAWComte, woul d plausibly be treated by such a
crew as the one to nake Rodriguez go. PHausible as it is, onthe
entire record, the Comte account sinply does not ring true. Inthe
first place, since, as | have previously noted, UWw tnesses did not
concede that the crewwas hostile, the credibility of the "Chavez-as-
spokesnan” therme ultinately depends on the credibility of Chavez,
Sanchez and Querras, and they do not inspire enough confidence as
W tnesses to overcone ny belief in the Rodriguez/D az versi on.
Moreover, the circunstances of the encounter as described by Chavez,
Chavez's attitude as a wtness and the attitude he exhibited towards
others in his testinony, and certain details of Querras' testinony

whi ch are nore consi st ent

-13-



wth the testinony of Rodriguez and O az than that of Chavez or
Sanchez, conbine with ny inpression of Chavez to convi nce ne that
the Rodriguez/D az version of events is the nore credi bl e one.

Chavez hinsel f explained that he spotted Rodriguez while he
was inthe fields on his tractor; Qierras, too, put Chavez sone
hundred feet away from Rodriguez when Rodriguez first entered the
field: the inportant point is that both nmen admt Chavez had to
cone some distance in order to get to Rodriguez. Chavez variously
described his reasons for comng over as the desire to find out why

Rodri guez al ways "gave himthe fi nger," (or to have Rodriguez
explain the attitude he took towards him which | presune amounts to
the sane thing) or to obtain sone materials. In view of the fact
that no one testified that Chavez picked up any materials before he
left, | discount this portion of his testinony. . Thus, the picture
that energes fromChavez's and GQuerras' own testinony is one of Chavez
not just comng to see, but going out of his way in order to
conplain t o, Rodriguez about Rodriguez's insulting hi m And once
Chavez gets there, according to Chavez hinsel f, Rodriguez is so busy
talking to workers that Chavez nust "confront"” Rodriguez in order to
get his attention. A though Chavez denied that it was D az to whom
Rodriguez was tal ki ng, his admssion that Rodriguez was talking to
workers, conbined with Querras® adm ssion that Diaz was angry about

losing his stitching j ob, lend support to Rodriguez's and D az's

testinony that Daz was talking to Rodriguez about the | oss of his
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stitching job. W tothis point, then, there is no hint of general
worker hostility, but plenty of Chavez's own, and the inpression I

have of Chavez is not that of a man on a diplomatic m ssion, but of
soneone prined to expl ode.

Ski pping monentarily to the end of the incident, Querras'
initial testinmony strongly inplied, as Rodriguez testified, that
Chavez chased Rodriguez fromthe field. A though Qierras tried to
soften this inpression when he later testified that Chavez happened
to be going Rodriguez's way, | have no confidence in the
afterthought. Accordingly, the Comte-nmen's own testinony
concerni ng both the begi nning and the end of the encounter strongly
corroborates Rodriguez's and Di az' s version of the incident.

W t h respect to what happened in between, the clinching
elenents of ny crediting the Rodriguez/D az version were provided by
ny inpression of Chavez hinself. In his description of D az as too
cowardly to face him he displayed a bullying personality that was
consi stent with the Rodriguez/D az version of events, but
i nconsistent with his ow portrayal of hinself. Mreover, he
testified with a kind of rehearsed cool ness that oozed insincerity
and which | found totally unconvincing. Indeed, so corrosive was ny
di strust of Chavez that | aminclined to disbelieve Sanchez and
Querras nerely because they corroborated hi m

Havi ng concl uded that Chavez confronted Rodri guez and

chased himfromthe field, it remains to discuss the |egal
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consequences of his having done so. And the first question that
arises in this connectionis: |Is Chavez's conduct to be attributed
to the enmployer?® Under our Act, this question becomes (1) would

t he enpl oyees "reasonably believe that [ Chavez] was acting on behal f of
the enployer or. . . (2) [did] the enployer. . . . [gain] an
illicit benefit fromthe msconduct and [did it] realistically

[ have] the ability either to prevent the repetition of such

m sconduct in the future or to alleviate the deleterious effect of the

m sconduct on enployees' statutory ri ghts. Vista Verde Farms v.

Agricul tural Labor Relations Board (1981) 29 Cal 3rd 307, 322.

The evidence going to the "enpl oyee perception” prong of
this test arises fromChavez's use of a conpany vehicle to nake
contact with Rodriguez and the foreman's failure to intervene-”~ in
the encounter between the two nen. In view of the speed of the
encounter, and the famliarity of the crew with Chavez and whom he
represented, | amnot inclined to view either of these factors as
arguing in the enployee's mnds for enployer responsiblity.

The second prong of the analysis depends upon nmy finding

that the Enployer supported the Comite in the election since,

It is not clear to me that the UFWis still arguing enpl oyer agency:
its Post-Hearing Brief does not mention Enpl oyer m sconduct, but
only that of Comte representatives. n the other hand, it is

equal |y uncl ear that the UFWhas abandoned its agency theory si nce,
at one point in connection wth another incident, it cites the
presence of conpany forenen as part of the objectionabl e conduct.
Since the Board has set the matter of Enpl oyer responsibility for

hearing, | feel bound to discuss it.
¢t is clear fromNLRB precedent that the acts of |eadnmen, even when
not supervisors, can lead to the perception of agency. |.A
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absent evidence that the enpl oyer wanted the UFWousted and the
Comte victorious in the el ection, it cannot be said to have derived
any illicit benefit fromChavez's strongarmtactics: the nere
substitution of one union for another cannot, as an abstract natter,

lllt

be said to "benefit" the enpl oyer. i s unnecessary to address

this question at this point, sincel believe that, entirely apart
fromthe question of enployer responsibility, Chavez's conduct *

woul d warrant setting aside the el ecti on.

(Footnote 10 Conti nued)

Mv. Labor Board (1948) 311 U5 72. In this case, however, we are not
considering the action of the foreman, but his failure to act. Wile
the failure to act, when action is reasonably required, may
constitute aratification, Rest. Agency 2nd 894, M sta \erde v.
Agricultural Labor Relations Board, supra, in viewof the brevity of
the encounter I amnot sure anyone coul d have been expected to
intervene. This espisode is distinguishable fromthe | abor canp
access incident in Vista Verde, supra, in that in Mista Verde the
agency of De D os was established by a course of conduct in the

enpl oyer's interest independent of the incident in question and then
corroborated by discrimnatory action on the part of the agent in
connection with the i nci dent.

“As stated above, there is another factor in this prong of the Vista
Verde anal ysis: the Enployer nust be shown not only to have derived

an illicit benefit, but also to "realistically have the ability to
prevent repetition of [the] msconduct. . . . or toalleviate [its]
effect...." | thinkit is obvious that, if the conduct of Chavez

were brought to the Enployer's attention, it could, wthout
interfering with enployee rights, have nade it clear that it would
not tolerate any enpl oyee conduct ainmed at preventing union organizers
fromtaking access to its property. In this case, however, there is
no evidence the UFWever brought the matter to the Enpl oyer's
attention. \Wether, on this record, the foreman's know edge of the
encounter could be inputed to the Enployer is a separate question
which | do not need to reach in view of ny disposition of this matter.
SeeZde.gg , Pioneer Natural Gs Co. v. NRB(5th Cir. 1981) 662

F. 408.

2A brief word about the standard to be applied in anal yzing Chavez's
conduct. Al though the Enpl oyer no |onger presses the point, at the
hearing its Counsel appeared to be arguing that because Chavez was
both an enpl oyee and a menber of the Comte, the standard for non-
party conduct should apply to him. | believe
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In Phelan and Taylor (1976) 2 ALRB No. 22 the Board set

aside in election when, six days before the el ection, a Teanster
organi zer assaulted and i njured UFWorgani zers while they were
canpai gning. The Board st at ed:

Violence or threats of violence by representatives of the
parties is objectionable for several reasons. The acts may

I mproperly influence an enployee to vote for the party
assocliated with the violence out of fear of retaliation.
Representatives of other parties, including other unions, nay
be deterred fromcanpaigning « for fear of the safety of their
representatives or fear that the enpl oyees and ot hers nmay
unwi | I'ing get involved in a dangerous or threating scene.
Violent acts may provoke retaliation by counter viol ence.

If we condone violent acts in the course of election
canpai gn, not only do we risk having an election in an

at mosphere not conducive to free choice, but the integrity
of the Board's election processes will be inpaired.

In this case, a representative of the Teansters conm tted
unprovoked violence in the presence of workers. W have
concluded that in order to insure that the enployees have an
opportunity to express their choice of a bargaining agent free
of intimdation, and in order to deter future threats and
attacks upon persons involved in election canpai gns, we nust
set aside the el ection.

2 ALRB No. 22, p. 4

Al though, in Phelan and Tayl or the incident took place

relatively closer to the election than did the encounter in this

case, | do not viewthat factor as decisive in the Board's

(Footnote IZ Continued)

t hat, as President of the Comte, Chavez's conduct is that of the
Comte. The Board has al so acknow edged that its relatively higher
tol erance for non-party msconduct is not at play when actual
violence is at issue, See T. Ito and Sons (1985) 11 ALRB No. 36,
pp. 9-10 and esp. note 11. Under either standard, Chavez's action
st ands condemmed.
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analysis. It only renains to point out that although the exact nunber
of workers who saw the incident is not cl ear, even Querras indicated
that it was a "majority" of the crew. Mrever, even though Rodriguez
only testified that "several " workers were nearby, fromall the
circunstances of the encounter, including the fact that the crew had
just emerged fromthe field, as well as the hostile nature of the

epi sode, it is reasonable to infer that the entire crew woul d have
been aware of it; after all, fights fascinate. S nce it would take a
majority vote to replace the UFW and the Comte's nmajority was only
11 votes, a change of only six votes woul d change the results of the
el ection. Accordingly, | find the nunber of workers who viewed the

i nci dent was out cone determnative and | conclude that the incident
warrants refusing to certify the results of the el ection.

The Bvents of Novenber 9, 1986

a

According to Rodriguez, he arrived at the Teal dub ranch
shortly after noon to pass out flyers. Wen he arrived the crew was
already eating. Chavez and Wal do Otega were present and, in the
presence of a nunber of workers, Chavez told himto "get the hell out
of [there]," snapping his fingers in a perenptory manner. Several
workers said "Let himtal k. " Athough the forenen was present, he
did not interfere. Rodriguez gave out a fewflyers, but |left because
Chavez "ran himout . "

Chavez recalled a tine when Rodriguez arrived while he,

Whal do Otega and Qilio Sanchez were canpai gni ng anong t he
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workers in the celery transplant crew at the Teal dub ranch.
According to him he did not speak to Rodriguez at any tine during
their encounter. The only exchange he recal |l ed was one he overheard
bet ween Rodriguez and Sanchez, and this was initiated by Rodriguez's
remarki ng to Sanchez sonething to the effect that, since Sanchez was
not in his own crew, he coul dn't make him(Rodriguez) go, Sanchez
replied that it was the people who di dn't |ike Rodriguez. Moreover,

t he exchange took pl ace while Rodriguez was in his van since,
according to Chavez, Rodriguez woul dn't alight while he was there.
Chavez deni ed snapping his fingers at Rodriguez.

Sanchez corroborated Chavez's story: Rodriguez arrived as
they were | eaving, remained in his van, had the exchange wth him
that Chavez descri bed, after which the three Comty-nen | eft. Ubal do
Qtega recalled that Sanchez and Rodri guez said sonething to each
ot her, but he had no idea what it mght have been. He did not know
whet her Chavez and Rodriguez said anything to each other.

b.

Vhi l e, | have no confidence in Chavez as a wi t ness, even
crediting Rodriguez's account, the episode has none of the viol ence
of the previous one. Chavez's conduct was rude and overbearing, but
not violent or physically intimdating. It may well be that, given
hi s previous experience with Chavez, Rodriguez didn't want to take

any chances with Chavez; however, since the
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standard by which to judge el ection msconduct is its tendency to
affect voter free choice, | nust judge the incident fromthe

enpl oyees' point of view, rather than fromthat of Rodriguez. So
far as the nature of the incident is contended to warrant setting
aside the el ection, | will not consider it further.®

3. The Bvents of Novenber 11, 1986

a

Karl Lawson, D vision Manager for the UFW testified that
he went to the conpany fields on Cavelti Road at about 11: 30 in
order to visit the celery transplant crew. As he arrived he saw two
conpany of ficials, (Personnel Manager) Tom Saito and Shogo Kananori,
enter the field to be followed shortly thereafter by Renedies Paz.
Paz, Saito and Kananori spoke briefly before Saito spoke to the
foreman, Jose Luis Raveles. (Saito denied speaking to Paz.) Snce
Lawson was observing this fromapproxi nately 100 yards away, he coul d

not say what either of the conversations was about.™

BA final word about presence of the foremen. This is the second
incident in which a foreman w tnessed an incident in which Chavez
took it upon hinself to control access to the Enpl oyer's property, a
matter which would ordinarily be within the foreman's area of
responsibility. Despitethis, | do not believe the Comty's
repeated arrogation of a right belonging to the Enpl oyer argues for
vicarious liability on the part of the Enpl oyer. Besides the
encounters related in this decision, the UFWtook access to the

Enpl oyer's prem ses on other occasions wthout any interference. It
seens to me, then, that the Enpl oyer did not have a policy of denying
access.

“Saito testified without contradiction that he went to tell the
forenman that Lawson was going to take access.
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In any event, Saito and Kananori |eft after speaking to the
foreman; Paz remained. As soon as Saito and Kananori | eft, --at
about 11:35 -- the crew broke for I unch. Uoon seeing the workers
break for lunch, Lawson entered the fields. As he attenpted to speak
to workers, he was interrupted by both Paz and the forenan. He
testified:

A The majority of the workers were seated on the ground
around the outside of the bus in a small circle when | got
there. Sone of them had gone up onto the bus to get their

| unches and had cone back down and were sitting there
eating. And the first thing | did was to pass out a | eafl et
that we had, and | requested that the forenan | eave t he
area. | asked him—inforned himthat it was all right to
converse wth the enployees in private, that he was not
allowed to surveil or listen to what we were sayi ng, and |
asked himto pl ease | eave the area. And he answered ne
rhetorically, "Well, where else can | eat ny |unch?" and
nade a nunber of statenents denigrating the Uni on, and he
kept talking in a rather |oud tone of voi ce.

Mr. Paz nade a nunber of statements'al so, telling people
first not to take the |eafl et that we were passing out,
second sayi hg that the Union was only com ng around when
it wanted noney, only com ng around when it wanted

sonet hi ng, that why should the workers believe all of the
lies the Uhion has stated over the years, a nunber of
statenents like that. He was rather, agitated.

Every tine | attenpted to say sonething, | was
literally shouted down by himand the forenan.

Q kay. You just stated that the foreman nade a
nunber of statements. Do you recall some of those
statenents he nmade?

A Mostly, he was egaing on Renedi es, saying, "Tell
him Remedies. Tell him You tell him. "

And he also said that the Uhion was a bunch of |iars, |ook at
the type of people the Union sends to represent them people
who are not even farmworkers, and who the hell was | to tell
hi mwhere he could eat his lunch. It was al so sone

di scussi on about the Union pension plan. Mr. Paz stated that
the group he represented, the Comte
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83, had nade arrangenents to transfer the Uni on pension
fund out of the bank it was in and into another bank, that
there was nothing to worry about, that their |awers had
assured themthat that was goi ng to be done.

QDo you recall if they said anything el se while you
were taking to the workers —while you attenpted to tal k
to the workers?

A It was a nunber of statements along those |ines. |

persisted there until the | unch hour was unexpectedl y cut
short.

I1:37-38

According to Lawson, the foreman hustled the crewto go
back to work after only twenty mnutes. (It is undisputed that the
' unch period under the contract is supposed to be 30 m nut es.)

Al though Lawson left the fi el d, Paz renained and Lawson observed
that he continued to talk to a snall group which included the
foreman and 4 or 5 crew nenbers. Lawson acknow edged t hat, as an
irrigator sub-foreman, Paz mght have occasion to visit the
transplant crewto deliver irrigation pi pe; however, according to
him Paz did not deliver or lay any pipe on this occasi on.

Oh cross-exam nation, Lawson recalled that the foreman had
not began to eat when he asked himto | eave. He also recalled
that, besides telling the workers not to pay attention to the union,
Paz al so sai d, "They only cone when they need somet hi ng"; that "his
group was going to transfer the noney fromthe union pension fund out
of the bank. . . into another bank. They had al ready checked wth
their lawers" and "t here would be no problem "™ He could not

renenber whether (ristobal Perez was present during this incident.
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Qistobal Perez, a volunteer for the UFW was present when
these events occurred. He, too, recalled arriving as the crew began
to eat at 11: 35 and also that the crewwas called back to work after
only 20 mi nutes. According to hi m one worker even commented t hat
Jose Luis was putting themback to work 10 mnutes early. He
recal | ed Lawson asking the forenman to | eave because it was agai nst
the lawto be there, and that the foreman replied he coul d not
because it was his lunch hour. On direct examnation, he did not
recal | Paz saying anythi ng about the pension pl an, but on cross-
examnation he did recall his saying sonething about it. Al though he
acknow edged that foreman generally take lunch with the workers,
Perez did not see the forenman eat while he and Lawson were t here.
Perez also testified the workers |istened to Lawson who was trying to
informthe crewthat the election was comng. He testified that Paz
did not prevent Lawson fromdelivering this nessage.

Rermedi es Paz recalled that he went to the field on Novenber
I1th. According to him he went to work with the irrigators who
were there at the tine. Lawson entered the field after the crew had
started | unch, when the forenman was al ready seated anong t hem and
eating. Paz ate lunch with hisirrigators. As Lawson was talking to
the workers, Paz admtted asking him"Wat was going to happen to our
pension pl an?" According to Paz, it was Lawson, not he, who said
that as long as the workers kept working the pension was

transferable, and it was Perez who
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criticized the Comte, telling the workers not to believe anything
the Comte said. Paz also testified that shortly after Lawson
stated the pension plan was transferabl e, he deni ed sayi ng any such
t hing, at which point he interrupted Lawson to point out the
contradi cti on.

b.

| find Renedies Paz to be atotally incredible witness. He
started testifying with naterials in front of himwhich had to be
renmoved at ny request; | ater, he refused to answer questions put to
hi m by Gounsel for the UFWand had to be told he had an obligation
to answer; and throughout his entire testimony he sweated, w ping
hi s hands and nopping his brow M determnation to disregard
anything Paz said does not end the matter since Lawson and Perez do
not entirely agree about what happened. S nce they do agree that
the foreman refused to | eave and that he cut the | unch hour short,
it wll be convenient to discuss the inplications of these actions
bef ore resol ving any questions raised by the differences in their
t esti nony.

First, inviewof ny total disbelief of Paz, thereis
nothing to contradict Perez's and Lawson's testinony that the forenan
cut the lunch hour short and that Paz returned to the fields to
canpaign and | find, therefore, that both events occurred. Second,
| do not find the foreman's refusal to | eave nerely because he was
asked to do so to be objectionable conduct. In Carl Dobler (1986)
11 AARB No. 37 the Board adopted the foll ow ng statenent of applicable

principl e:
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A finding of illegal surveillance nust be based on nora than
a denonstration that the supervisor was present in the area
where he was entitled to be during the tine the organi zers
are endeavoring to converse with workers in the sane area.

M| agros Thonmas, a UFWorgani zer testified that whil e she
conversed with a crew nenber in the parking | ot that

supervi sor, Don Alien was watchi ng her and the crew
menbers. According to her testinony, Alien was seated in
his pickup truck 20 feet distance and every tine she gl anced
over her shoul der toward hi mthat she observed hi ml ooki ng
in her direction.

However, she also testified that he was al ready parked
in the particular |ocation when she initiated her
conversation wth the worker.

However, nmore i s needed than a supervi sor's nearby presence
in a place where he was before the union organi zer began her
conversation with the worker and that he was | ooking in the
general direction of the two while they conversed to
establish that he was parked there for the purpose of
surveil | ance.

11 ALRB No. 37

ALJD p. 34-35

Smlarly, in kegana Farns ( 1983) 9 AARBNo. 26, the Board affirned

the statement of another ALJ that "illegal surveillance nust be based
upon nore than a show ng that a supervisor[ or a forenan as the case
nmay be] was in an area where he had a right to be during the tine
organi zers are attenpting to speak to workers." Uder the teaching of
Dobl er and Wkegawa, t hen, | do not believe that the foreman was
required to | eave the area nerely because Lawson asked himto do so.
However, in Wkegawa the board al so affirnmed the concl usi on of
the ALJ that when a forenman deliberately placed hinself in the mdst of
the crew the organi zer was visiting, the Act was violated. See 9 ALRB

No. 16, AJDp. 64. Inlight of this,
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| nmust determne first, whether Lawson's testinony that the forenan
"injected" hinself in the debate between hinself and Paz is to be
credited over Perez's failure to recall any such incident; and, if it
i's, | nust next, determne whether the conduct would interfere with
the free choi ce of enpl oyees.

Odinarly, the failure of a presumably interested w tness
such as Perez to testify to such an inportant elenent of a party's
case woul d rai se questions about the credibility of the wtness who
contended that such an elenent existed. In this case, however, ny
confidence in Lawson as a w tness nore than outwei ghs any doubts
created by Perez's failure to recall the incident. Lawson appeared to
be a careful and punctilious person, much nore self-concious than
Perez and, therefore, much nore inclined to take note of the exact
course of events than was Perez. Wile Lawson's testinony al so
reveal s that he was particularly inclined to note events for whatever
parti san advantage could be found in them | had no sense that this
interest would | ead himto nake things up out of whole cl oth.
Accordingly, | credit Lawson that the foreman not only injected
hinself into Lawson's effort to converse with the crew, but al so
denigrated the UFW

Wile there is no question that an enpl oyer (and,

t herefore, an agent of an enployer) nmay express a preference for one
uni on over another, Morris, The Devel opi ng Labor Law (2nd Ed) p.

287; Gorpus Engineering Gorp v. NLRB (1st Cir. 1953) 204 F. 2d 422,

| believe Lawson's access tinme was an i nappropriate setting
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for any such remarks since such strong anti-UWcomments woul d |ikely
stifle any posibility of exchange between the enpl oyees and Lawson.
But even if the foreman's entering the fray between Lawson and Paz
were not wong initself, he surely exceeded the limts of

perm ssi bl e conduct when he sent the enpl oyees back to work early and
then appeared to condone Paz' s continued canpai gning. Ravenswood
Hectronic Corp. (1977) 232 NRB609, 617 Mista Verde v.

Agricultural Labor Relations Board (1979) 29 Cal.3d 307. |

concl ude that such conduct warrants refusing to certify the results of
the el ection.
3.
The Events of Novenber 12, 1988

Two incidents took place on this day: one at lunch time,
the other after work.

a
Lunchti e
1)

Karl Lawson recalled arriving at the Teal d ub ranch
between 11: 30 and 11: 45 whereupon he parked a short distance from
the field in order to observe what time the crew stopped. As he
wai t ed, he saw a car with Franci sco Chavez and Gilio Sanchez pull
up, followed by Renedies Paz driving the conpany truck. A though
there was still "seven to eight" mnutes before the crew broke for
| unch, Lawson observed the three nmen enter the field and begin to

talk to workers. A though he was not certain, he
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bel i eved they passed out sone |eaflets. Sone five mnutes after the
three Comte representatives entered the field, the foreman called
the | unch break.

Lawson then entered the field bringing sone leaflets wth
himand, in fact, exchanged |leaflets with Chavez. Lawson |ater
admtted he was m staken; that, in fact he exchanged leaflets wth
Sanchez, not wth Chavez. He had leafleted half the crew, and was
addressing a snall group of workers when Chavez and Sanchez began to

shadow hi mand, apparently, to speak over hi m

A M. (Chavez nade a statenent to the workers which he
repeated several tines, not to pay attention to t he, quote,
"gavachos," that the Lhion sent them that no one shoul d pay
any attention to the "gavacho, " not to read our lies, and
that "Look at the kind of people the Union sends, " and he
used the —that word a nunber of tines in a rather insulting
nmanner .

Qilio was al so echoing the sane kind of statenents. He
speaks rather forcefully and was on a nunber of occasions
interrupting the statenents | was trying to nmake to workers.

QWile they were interrupti ng what you were saying to
the workers, about how nany workers were present?

A | believe that crew had about 18 or 20 workers, could be —
coul d be nore.

Q And how long were you there tal king to the workers?

A | remained for the full half hour. | should nention

Blawson testified " gavacho" is slang-pejorative for Angl o.

A though Chavez testified the termis not necessarily offensive
(11:17), Sanchez denied using "t hat sort of | anguage", thereby
inplying that it is offensive.
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that there were a couple of groups of workers, that it

wasn't just one big group as it had been the day prior. There
was a couple of scattered groups, and as | wuld go to one
group, either Mr. Sanchez or Mr. Chavez would follow me to
interject or interrupt, and there nust have been three or
four separate little groups of workers | went to.

Q Ckay. D d you hear Mr. Chavez talk to the workers at
all?

A Yes, | did.
Q And do you recall what he said?

A At one point he —well, |'ve already stated some of the
things he sai d, which were things he repeated throughout the
period of ti me, but one theme that he stated, he nade, at
one point he stood beside the bus and in a very |oud voice
made a snall speech about how the workers had received a
leafl et fromthe Union which accused himof working with the
management of the Egg Gty Oorrpan% in order to fight the UFW
Uni on. And Mr. Chavez stated that that afternoon the

wor kers woul d be receiving a quote, "very pretty letter,"
unquot e, which would explain the truth of the situation, which
woul d expl ain what really happened between himand the Egg
dty strikers.

And' he said they would be receiving this very pretty
Liettt'er that afternoon. And he spoke about that quite a
|'l:44-45
Lawson concl uded that the leaflet Chavez was referring to
was UFW2 because, (1) he was given it that afternoon by Ascencion
Garcia and ( 2) it matches Chavez's description of the letter that he
said would be distributed. UFW?2 was produced by the conpany;
i ndeed, Counsel for Respondent admtted he wote it. Onits face, it
is couched in the formof a reply to UFWcharges that the Comte was
conspiring with the Enpl oyer to reduce wages and benefits, although

it goes on to attack the UFWs conduct towards another enpl oyer .
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In any event, Chavez, Sanchez and Lawson |l eft the field at
the sane tine after the lunch break. However, when Lawson ret urned
to his car he observed Chavez and Sanchez again enter the field and
talk to a few people. Though he was not certain, Lawson thought he
mght have talked to the foreman at this ti ne. Lawson did not
descri be anything that Rermedi es Paz was doing at this nonent.

Franci sco Chavez recalled visiting the thin and hoe crew on
Novenber 12 during his lunch hour. According to hi m he was present
when Lawson arrived and he didn't interfere wth him rather, it was
the crewwhich didn't want to talk to Lawson. In fact, according to
Chavez, an enpl oyee naned Jesus Arreol a asked Lawson to read al oud a
| etter conplai ning about UFWrepresentation. According to Chavez,
Arreol a wanted Lawson to read the letter because Arreola "di dn't
have the guts to confront personally."”

Chavez further testified he and Lawson exchanged
greetings and Lawson congratul at ed hi m because he knew the Comte
was going to win. Chavez did acknow edge, that he stayed close to
Lawson because he was nore interested in hearing what Lawson had to
say then he was in talking to the workers. Chavez deni ed havi ng any
flyers with himand, therefore, having anything to exchange;
noreover, he did not have UFW2 at this tine and woul d not receive
it until later that day. He denied calling Lawson a "gavacho" and he

denied returning to the fi el d.
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Sanchez recal |l ed Chavez standi ng near Lawson when Arreol a
asked Lawson to read the letter. He did not recall Lawson reading it
al oud; but he renenbered Lawson telling Arreola that if he were not
happy he coul d go wherever he wanted. Al though Sanchez st opped
payi ng attention to Lawson after the encounter with Arreola, he did
not recall Chavez calling Lawson a gavacho or otherw se insulting him
or promsing to deliver any | eafl et.

b

The Enpl oyer argues that Lawson's testinony is incredible
for a nunber of reasons whi ch, because of ny disposition of the
matter, | wll not trouble to detail. Wth the exception of the
question of the | eafl et, which the Executive Secretary specifically
set for hearing and which | wll discuss separately, even crediting
Lawson, | do not believe anything Chavez said warrants overturning
the election. Wilike the previous incident, there is no hint of
enpl oyer support and no question of Comte violence in this incident.
Bven i f, as Lawson testified, Chavez and Sanchez entered the fields
bef ore noon or stayed afterwards, Lawson's failure to attenpt to
enter the fields at the same tines | eaves ne w thout any convi nci ng
proof of discrimnation. Mreover, there is no show ng that the
Comty-men were on their worktinme. At the nost, the testinony
poi nts to excess access which, by itself, is not grounds to overturn
an el ection.

This |l eads me to the question of whether the Enpl oyer
provi ded Chavez with the leaflet and, if it did so, whether that
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woul d affect the outconme of the election. As noted, UFW2 purports
to answer a UFW|l eafl et which alleged that Chavez and Rob Roy,
counsel for the enployer in this case, were conspiring to reduce-"
the pay and other benefits of Hiji enployees. The leaflet relates
that Rob Roy did ask Chavez to submt a declaration in NLRB
proceedi ngs invol ving anot her enployer and that he did so. The
letter also purports to relate the course of various other |egal
proceedi ngs invol ving either the other enpl oyer alone or the other
enpl oyer and the UFW and indicts the UPWs conduct in connection
wth them | just cannot see that a denial of collusion can be
treated as evidence of it even if the letter were given to Chavez
before it was given to everyone el se.
2.
After Vrk

Antonio D az testified that Gl berto Rodriguez and
Ascencion ("Chon") Garcia cane to his crew between 4: 30 and 5: 00.
They waited at the edge of the field as the crew continued to worKk.
As they wai ted, Paz arrived and approached Faustino Querras
renmarking out |oud that the people fromthe union were there "so they
can give us 2 percent." Wen the crewfinished work, Glberto and
Chon approached the crew al ong the edge of the field and asked to

talk to the crew D az continued:

“The leafl et says "rebucir™: | believe it probably neant to say
"rebucir", to reduce.



"And they didn't et them They all crowded around
saying things to them

Q Wat kind of things?

A Like "robbers" saying, "Vé only get 2 percent, " and
sayi ng ot her things

Q Ckay, then what happened?

A Well, when they wanted to talk to us, Francisco
Chavez, Renedies, and Qilio Sanchez and Mr. Querras,
they all lunged at hi m

Q At who?

A To Chon and G| berto

Most of the crew of 19 was t here; perhaps two or three
workers were m ssing. The two forenmen of the crew, Santos Andrade
and Jose Lenus were al so present. The UFWorganizers left. O
cross-examnation, D az explained that the only crew nenbers who
"went after” the UFWorganizers were Qilio Sanchez and Faustino
Querras.

Ascencion Garcia testified that Paz distributed flyers for
about half an hour anong the crew while the UFWrepresentatives
waited for work to end, all the while denigrating the UFW calling
it a bunch of robbers and gavachos. Wen work ended, and Garcia
attenpted to speak to the workers energing fromthe field, Qilio
Sanchez woul dn't let themtalk to anybody sayi ng, "You're not going
to do anything here because what you need is to make an exanmple." He
also said, "W are not going to be fattening pigs like you. "

A though Garcia testified that Sanchez had a knife in his hand which

he brandi shed as he energed
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fromthe field, at sone point he put it away al though he conti nued
to nake threatening gestures towards Garci a, resorting nowto
smacking his fist in his hand, all the while calling Garcia a pig
and saying the crew was never going to pay the 2 percent.

Wien Chavez arrived, he confronted Garcia belly to belly,
called himan "Arturo Durazo " (a corrupt Mexican political figure)
and tore the UPNflyers out of his hand, cursing at himas he did
so. Chavez then took sone fliers fromPaz, remarking, as he did
so, that this was the last letter the workers would receive. He
gave a copy to Garcia while Paz started to distribute the rest.

Alberto Rodriguez testified he arrived at the field at
around 4: 00 with Ascencion Garcia and waited until the crew fini shed
work. He recalled Paz being inside the field tal king to workers and
passing out |eaflets while they waited. The forenan were near by.

As workers energed fromthe field, he and Garcia were on opposite
sides of the truck. He heard |oud voices and a noi se, which he
recogni zed as the sound of hands hitting together, comng fromthe

ot her side of the truck. Wndering what was happening to Garcia, he
went around to the other side of the truck, where he saw Qilio and
Garcia. Rodriguez hustled Garcia out of the fields.

Chavez testified that he was driving by Victoria and Teal
ranch on that day when he observed the | ettuce crew about to finish

wor ki ng. He stopped because he was happy about a letter

-35-



his forenan had given himwhich replied to the UFWl eafl ets. He
observed Rodriguez and Garcia waiting in their van for the crewto
finish. As the crewenerged fromthe field, a nunber of the workers
began yelling at himasking himto nake themgo. Faustino Qierras
was gesturing and referring to Garci a, saying he could buy himlike a
fat pig. Qilio Sanchez was present, but neither he nor any ot her
wor ker waved a knife. |Indeed, he scoffed at the testinony of
Sanchez' s using deadly force. As Garcia started to hand out flyers,
a worker naned Julio threw one back at himand no one woul d take
anything. Chavez further asserted that Garcia grabbed the letter
from Chavez's hands and took it anay with him

Sanchez recalled the incident this way: the UrWpeopl e
arrived at around 4: 00 and waited at the edge of the field for work
to end. The crewcane out at around 5: 00. Sonetine before work
ended, Paz arrived and went into the fields to pack |ettuce for the
crew Chavez arrived sonetine later. A the end of work as the crew
was corning out Faustino Querras said "Here they cone to give us sone
[ beer] in paynent for the 2%. " Wen Garcia asked " Oh, you want

sone beer," Qerras refused, saying, "Here | have some noney to buy
the beer and to buy you as a fat pi g. " After that Garcia and Querras
stated arguing and the majority of the crew started yelling for
Garcia to leave. Sanchez says his knife was in his pocket and he
neither threatened Garcia wthit, nor displayedit. Qerras
essentially corroborated the story of Chavez and Sanchez, adding

sone details that do not bear on ny dispostion of this nmatter.
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Wile | would ordinarily be disinclined to credit Chavez
and Sanchez, in this matter, the UWFWversion suffers froma simlar
difficulty: ny severe mstrust of Garcia, who was sinply not
bel i evable. A though | generally credit Rodriguez, it is interesting
t hat, except for hearing sounds frombehind the truck, he does not
claimto have witnessed an attack on Garcia. This leaves Diaz's
testinony as the only support for that of Garcia: despite Di az's use
of the word "l unge", it is not clear to ne that he i s descri bi ng
anything nore than the Comte-nen suddenly surroundi ng Garcia and
shouting himdown. | find that the UAWfailed to prove any threats
or violence in connection with this incident.

This | eaves only the questions of Renedies Paz's canpai gni ng
on worktine and his use of a conpany vehicle. A though I do not
bel i eve Paz was present to pack | ettuce, the trouble with any
argurrent concer ni ng enpl oyer favoritismon this record is that
because the UFWrepresentatives chose to stay within the limts of
the access regulation, it is not clear that the Enpl oyer had a
policy of discrimnatorily providing canpai gn opportunities to the
Comte which it denied to the UFW

Al though | have already concl uded that the incidents of
Cctober 11 and Novenber 11, considered al one, do not warrant
overturning the el ection, there remains to consider whether Paz's
use of the conpany vehicle to go fromfield to field in order

canpai gn warrants overturning the el ection. There are cases in
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whi ch an enpl oyee's use of conpany vehicles for union purposes has
been held to evidence illegal assistance and dom nation, See MIgo
Undergarnent Co. (1953) 106 NLRB 767; Chio Power Conpany (1939) 12
NLRB 6, enf'd in pert, part the Chio Power Conpany v. NLRB ( 6t h

Cir. 1940) 115 F.2d 839. This is a close question; however, in view
of Paz's previous use of the vehicle and the |ack of any evidence that
the Enployer, or its supervisors (as opposed to foreman), knew of
his use of the vehicle for canpaign purposes, | do not find that it
evi dences either agency or enployer support.
[
OBJECTI ONS RELATI NG TO THE CONDUCT OF THE ELECTI ON
1.
Board agent Jack Matal ka testified that the eveni ng before
the el ection, he and fell ow agent Harry Martin di scussed the
mechani cs of voting with Regional Drector TimFoote. Because the
voting was to take place at miltiple sites, the three men di scussed
how to prevent duplicate voting. The Board's Representation Case
Manual suggests two procedures:

(1) dividing the eligibility list between the different sites so
that a voter could vote at the one site where his or her name
appeared on the list; or inthe event the eligibility list could
not be broken down, ( 2) requiring voters at the secondary sites to
vot e chal | enged:

Wiere the work | ocations are extremely distant from each

other or the workday is unusually short, simultaneous voting

sessions may be appropriate. In this circunstance, voters

shoul d be assigned to vote at particular | ocations, usually

determned by work | ocati on, which have been designated in
the Notice and



Drection of Election. The voter |ist should be broken
down by | ocation; no voter's name should appear on |ists
at nore than one polling place. |If a voter appears at a
| ocation where his/her nanme is not on the |l i st, s/he
shoul d vote there by chal l enged bal | ot, and shoul d not be
sent to his/her "schedul ed" | ocati on.

If the voter list cannot be broken down, it shoul d be

mai ntai ned at the | ocati on where the | argest nunber of
enpl oyees is expected. Voters at other |ocations wll
have to vote by chall enged bal | ot s, which can be resol ved
prior to the ballot count to ensure that no one voted
twice. In such a situation, the board agent at a

"chal | enged bal | ot" | ocation shoul d have a copy of the
enpl oyee list to use for identification purposes only.
Ballots fromall |ocations should be comm ngl ed and

count ed t oget her.

D scuss the procedure to be fol | owed during simltaneous
voting sessions thoroughly at the pre-el ection conference.

El ecti on Manual, Section 2-6710%

Before the polls opened at Col onia the next norning,
Matal ka tol d union representative Karl Lawson that the voters at
that site would be challenged. Both men agree that Matal ka expl ai ned
t he purpose behi nd conducting voting in this manner, and that Lawson
agreed to the procedure and asked only that the workers be informed
of the reason for it. Lawson enphasi zed that his agreenent was
grudgi ngly gi ven; according to him he told Matalka it was not a
good i dea because it violated the secrecy of the ballot, adding "i f
that's what you have decided to do, nake sure you tell the workers what
you're doing and why. " Matalka testified that pursuant to Lawson's

request, he asked Beto

"The national Board utilizes sinilar procedures when nmultiple polling
sites are used. N.RB Case Handl ing Manual, (Part Two)

Represent ati on Proceedi ngs section 11334. | should point out that
the recomrendati on on the H ection Manual quoted above to di scuss the
procedure at the pre-election conference refers to di scussing
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Mest as, anot her Board agent and one who spoke Spanish, to explain the
procedure to those waiting in line to vote. Since Matal ka does not
speak Spani sh, he could not testify that Mestas, in fact, so advised
anyone. Although sone workers testified they received instructions
about the mechanics of voting, including the challenge procedure —no
one testified about receiving any expl anation about why they were
voting chal l enged at the Colonia site

Jorge Vargas, another Spanish-speaking Board agent,
testified he was not told to explain the purpose behind the challenge
procedure and did not do so. Antonio Diaz, who voted at the Colonia
site, testified he did not receive any explanation about why his vote
was being placed in an envel ope bearing his name. He testified that
not only he, but also a nunber of workers (only one of whom he
named) felt the procedure jeopardi zed the secrecy of the ballot —
since, he explained, either the conpany or nmenbers of the Comtes 83
woul d be present when the ballots were counted. (I n fact, Qilio
Sanchez was present at the Tally.) Karl Lawson testified that a dozen
or nore workers expressed concern to himafter they voted about the
appearance of their names on the challenge envel opes and that perhaps
25 to 30 nore

(Footnote 17 Gonti nued)

it wth the parties, not the voters. There is a separate section of
the H ection Manual which instructs Board agents to advi se voters
"what it means to be chal |l enged."” Hection Mainual 2- 6600 However,
d?via;ions fromthe Manual are not necessarily grounds to overturn an
el ection.



wor kers expressed simlar concerns in the weeks after the
el ection.

It is clear the Board agents utilized a standard procedure in
voting the workers chall enged and the UFW does not contend that the
agent's abused their discretion in choosing the procedures. Rather,
the crux of the objection is that no one explained to the voters why
their names were being witten on the outside of the challenged
envel opes. Although, | find that no one did explain the reason for
the chall enges, | amnot persuaded that such an oversight requires
overturning the election.

The UFWcites no cases supporting its contention that a
voter's —even an outconme determ native nunmber of voters' —feeling
that the secrecy of the ballot was violated has a tendency to affect
the outcone of the election and | have found none. | have found cases
in which a voter's having reason to believe that someone coul d see how
his ballot was marked warranted overturning an el ection, Royal Lumber
Co. (1957) 118 NLRS 1015, Inperial Reed & Rattan Furniture Co.
(1957) 118 NLRS 911, and a case in which, even though a voter's

mar ked bal |l ot was visible, the Board refused to overturn the election
on the grounds that no one was aware of the |lack of secrecy, thus

i nplying that voter perception is inportant, Sewell Plastics Inc.
(1979) 241 NLRB 887; Crown Cork & Seal Conpany, Inc. v. NLRB 10th
Cir. (1981) 659 F. 2d 127, but, essential to the reasoning on all

these cases, was the possibility that the choice of the voter could

actually be seen.
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In this case there is sinply a msunderstandi ng about how the
chal | enge procedure works for, of course, once the challenge is
resol ved the ballot is coomngled with the others and, absent unusua
circunstances, the identity of the person is not known.

| recommend this objection be di sm ssed.

2.

A second UFW objection concerning the mechanics of voting
al so arose at the Colonia site when an enpl oyee, Luis Rodriguez,
wote his name on the ballot. After he sealed his ballot in the
chal I enge envel ope and placed it in the ballot box, he told a UFW
observer what he had done. The observer promptly asked for another
bal |l ot. The request was deni ed. There is no evidence that the Board
agents were responsible in any way for Rodriguez's signing the
bal | ot; he sinply nade a m st ake.

The El ection Manual specifically permts Board agents to
gi ve another ballot to any voter who returns a spoiled but I
understand the provision to refer to situations prior to the ballot's
havi ng been placed in the ballot box, Election Manual 2-6620 On the
ot her hand, the Board has endorsed permitting a voter to cast another
ballot in simlar circunstances. Sam Andrews (1978) 2 ALRB No. 28.

That Board agents did not abuse their discretion permtting

a voter to cast another ballot in the Sam Andrews el ecti on, does not

mean they were required to do so in this case. | recommend this

obj ection be dism ssed.
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3.

The final objection relating to voting procedures
concerns another site, the conpany's nursery at Seaview. Al though
the polls at Seavi ew were supposed to open at 8: 30, the Board agents
were del ayed at another site, and did not arrive at Seaview until
after 9: 00. Karl Lawson testified that he was present at the Seavi ew
site at 8: 30 when a wonman arrived prepared to vote. She waited for
10-15 mnutes but, despite being urged to stay by him did not wait
for the polls to open. A though the Board has overturned el ections
when the | ate opening of polls disenfranchised an outcome

determ native nunber of votes, (See Hatanaka & Ga (1975) 1 ALRB

No. 7, ) thesingle vote inthis case is not outconme determ native.
| recommend this objection be dismssed.
11
CONCLUSI ON
On the basis of the findings nade in connection with Part |
of the Decision, | reconmmend that the Board refuse to certify the
results of the election and that the Petition be di sm ssed.

DATE: June 27, 1988

! r
1T =~ N
THOVAS SOBEL
I nvestigative Hearing Exam ner
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