Salinas, Galiforni a

STATE GF CALI FORN A

AR ALTURAL LABCR RELATI ONS BOARD

UN TED FARM WIRKERS
- AMRCA AFL-AQ
Case No. 79-(-59- SAL
Respondent

and
13 ALRB \bo. 6

JUAN MART | NEZ, (8 ALRB No. 103)

Charging Party.

N/ el e e N e e o N N N

SUPPLEMENTAL DEQ S QN AND AREER

n Decenber 30, 1982, the Agricultural Labor Rel ations Board
(Board) issued a. Decision and Oder in this case (Decision anended
February 4, 1983). The Board found, in part, that the Uhited FarmV@rkers
of Arerica, AFL-A O (Respondent or URWY had viol ated Labor (obde secti ons
1154(b) and 1154(a) (D —by denyi ng Juan Martinez due process in suspendi ng
hi s uni on nenber shi p and causi ng hi s di scharge from Mann Packing in
January of 1980 . The Board ordered Respondent to nake Martinez whol e for
all losses of pay and other economc |osses suffered as a result of
Respondent ' s unl awf ul conduct .

A hearing was held on Gctober 9, 1985, before
Admni strative Law Judge (ALJ) Arie Schoorl for the purpose of
determning the amount of backpay due to the Charging Party.
Thereafter, on March 28, 1986, the ALJ issued the attached Deci sion.
Respondent filed tinely exceptions to the ALJ's

—A | section references herein are to the Galifornia Labor ode unl ess
ot herw se specifi ed.

Decision. The CGeneral Counsel filed a reply brief to Respondent's



except i ons. 2/

V¢ have considered the record and the ALJ's Decision in |ight
of the exceptions and the supporting and reply briefs and have decided to
affirmthe ALJ" s rulings, findings and conclusions, as nodified herein,
and to adopt his reconmended O der, also as nodified.

The UPWexcepts to the ALJ' s finding that the Union
stipulated to gross and interimearnings figures and thereby agreed to
the daily fornula for calculating | ost earnings. W find merit in
this exception.

V¢ agree that, the UFWrepresentative stipulated to the interim
and gross earnings figures listed in the proposed backpay specification.
However, those figures nmay easily be used for either the daily or the
quarterly method of calculating |ost earnings. Moreover, the daily
formula is not mentioned again in the record after Respondent adverted to
it inthe Answer to the Backpay Specification.

Stipulations nust be given a reasonabl e construction with a
view to giving effect to the intent of the parties. Unless it is clear
fromthe record that both parties assented, there is no stipulation.

(Palmer v. Gty of Long Beach (1948) 33 C.2d 134, 143-144.) W% do not

find any basis for concluding that, in stipulating to the anount of gross

and interimearnings, the Union

ZThe brief was filed in My of 1986. Anonth later the General
Gounsel wthdrewits opposition to Respondent's exception to the use of
the daily formula for conputing backpay.
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thereby stipulated to a particul ar nethod of cal cul ati ng backpay.

The WFWfurther excepts to the ALJ's finding that the daily



formula is the appropriate nethod of cal cul ati ng backpay in this case.

I n backpay cases, where the General Gounsel has established at a
hearing that the proposed backpay fornmula and cal cul ations are reasonabl e
and conformto the standards established in Board deci sions, the Board
nornal |y adopts the General Gounsel 's nethodol ogy. The Board w il reject
or nodi fy the nethodol ogy of the General Gounsel only where the respondent
proves it is arbitrary, unreasonable, or inconsistent wth Board
precedents, or where the respondent presents a nore appropriate nethod of

determni ng the backpay amount. (Robert H Hckam(1983) 9 ALRB Nb. 6.)

Inits Answer to Backpay Specification, Respondent reserved the
right to establish that the daily fornula was i nappropriate. However, at
the prehearing conference the UPNVrepresentative set forth several
potential objections to the backpay specification wthout nentioning the
net hod of conputation. A the hearing there was agai n no stated
opposition to the use of the daily formul a.

The backpay specification is only an approxi mati on and the Board
has consi derabl e discretion iri selecting a nethodol ogy which is
reasonabl y desi gned to approxi mate the anount of backpay a wongful |y
di scharged enpl oyee woul d have recei ved absent Respondent's wr ongf ul
conduct. (Butte MewFarns v. Agricultural Labor Relations Bd. (1979) 95
Gal . App. 3d 961, 967-968; R kai
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Veést, Inc. (1985) 274 NLRB No. 170 [119 LRRM 1018].) A respondent bears
the burden of establishing facts sufficient to reject or nodify the formul a

of the General (ounsel. (Robert H Hckam supra, 9 ALRB No. 6.) Here,

Respondent failed to furnish any alternative formul a or adduce evi dence in
support of the quarterly nethod as a nore appropriate neans of determning
the backpay amount in this case. n the record before us, we can only view
Respondent' s exception, i.e., that the quarterly formula is nore
appropriate, as an unsupported, specul ative assertion.?

The UFWs final exception takes issue wth the ALJ's concl usi on
that the UFWis liable for backpay during the period of tine when Martinez
was out of the | abor narket due to a stroke. V& find that this exception
has nerit.

In CGctober 1981, Martinez devel oped di zzi ness and bl urred vi si on
while working on the | ettuce wap nachine at an interi menpl oyer. He
testified that his illness was di agnosed as a stroke. He was hospitalized
for three days and sent hone to rest for a nonth.

The general rule in backpay cases is that backpay is tolled
during periods of disability. In Anerican Manufacturing of Texas (1967)
167 NLRB 520 [66 LRRM 1122], the National Labor

¥dting Nsh Noroian Farns (1984) 35 Cal . Sd 726, Respondent argues t hat
Martinez found "true substitute enpl oynent,” and therefore the daily
formula is inappropriate. However, the record is inadequate for a
determnation that "true substitute enpl oynent” existed. Because the
parties did not litigate this issue, we find the case before us to be an
I nadequat e vehicle for considering the General (ounsel 's request that we
reject the daily method as the preferred neans of cal cul ati ng backpay
awar ds under our statute.

13 AARB Nb. 6 4.



Rel ations Board (NLRB) set forth an exception to that rule on the basis of
the follow ng rational e:

The origins and causes of infections and organic infirmties,
such as influenza and heart attacks, for exanple, are usually
not known and cannot be determned or assuned. It is
ordinarily reasonabl e to assune, however, that absences from
wor k because of such illnesses woul d probably have occurred
even if the enpl oyee had not been discharged. As the
claimant's | oss therefore cannot be said to have a likely
relationship to the unlawful discrimnation, disallowance of
bci ckpay for all periods of unavailability because of such
i1l nesses is proper. (Arerican Manufacturing, supra, p. 522.)

Thus, the NLRB ruled that tine lost due to illness closely related to the
nature of interimenploynent or arising out of the unlaw ul discrimnation
woul d be conpensabl e, while tine | ost due to

il1lness arising fromthe hazards of living generally woul d not be

conpensabl e. ¥

Wien conpensation is sought for periods of illness during interim

enpl oynent, the burden of proof has two conponents:

Respondent contimes to have the burden of denonstrating that an
excl udabl e period of absence fromwork because of illness had taken
pl ace, and the General Gounsel nay rebut this by show ng the
unusual nature of the disability, its causes, probable relation to
the unl awf ul di scharge because of the hazards of interim

enpl oynent, search for work, etc.

(Anerican Manufacturing, supra, p. 522.)

Inthis case, the ALJ has incorrectly placed the burden of proof on
Respondent "to denonstrate that the stroke was the usual incident of the

hazards of living generally and not a result

“'As the ALJ correctly noted, this Board has adopted the rul e of

Arerican Manufacturing, supra, 167 NLRB 520, in Abatti Farns, Inc. (1983) 9
ALRB No. 59.
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of the interimenpl oynent.” (ALID p. 10.)¥ Respondent's burden was nerely
to denonstrate the exi stence of a period of absence fromwork because of
illness. This burden was net by show ng that Martinez was unavail abl e for

work for a nonth because of his stroke. Uhder Anerican Manufacturing, it

then becane the burden of the General Gounsel to denonstrate the
relationship of the disability to the peculiar hazards of the interim
enpl oynent .

A stroke appears to be anong those infirmties whose origins and

causes cannot be assuned. (See Anerican Manufacturing, supra.) The

General ounsel nust therefore establish that the stroke was related to the
interimenpl oynent. Martinez stated that his interi menpl oynent was easi er
than his work for Mann Packing and that he had to bend down about the sane
amount in both jobs. He indicated that he received no warnings fromhis
doctor to avoid cutting broccoli. The General Gounsel was able to show
only that the stroke occurred at the work site. V@ find that the General
Qounsel failed to neet his burden of denonstrating a probabl e rel ationship
between the illness and the hazards of the interimenpl oynent.

Because the stroke was not shown to have resulted fromthe

hazards of interi menpl oynent, the work tine lost due to

The ALJ referred to our Decision in Abatti Farns, Inc., supra, 9 ALRB
No. 59. Inthat case a 70 year ol d discrimnatee devel oped back pai ns and
rheunati smwhile enployed at lifting and pitching waternel ons. Hs forner
enpl oynent had been as an irrigator. In that case, General Gounsel net his
burden of denonstrating the causal connection between the interim
enpl oynent and the disability. To the extent that our Abatti Farns
Deci sion msstates the burdens of proof established in Anerican
Manufacturing, it is di sapproved.

13 ALRB Nb. 6 6.



hospitalization and recuperation is not conpensable. V& therefore assess
no backpay liability agai nst Respondent for the 33 days fol | ow ng Gct ober
18, the apparent date of the stroke.
RER

Pursuant to Labor Gode section 1160.3, the Agricultural Labor
Rel ati ons Board hereby orders the Respondent, Uhited FarmVWWrkers of
Awrica, AFL-AQ its officers, agents, successors and assigns, to pay Juan
Martinez the anount of $7,988.17 in backpay and $500. 00 rei nbur senent for
travel expenses, plus interest on such anounts conputed at rates determ ned

in accordance wth the Board's Decision and Oder in Lu-Bte Farns, Inc.

(1982) 8 ALRB Nb. 55.¥

Dated: March 26, 1987

JON P. MCARTHY, Menber”

PATR &KW HENN NG  Menber

GREQRY L. GONOT, Menber

& pppendi x A reflects the ALJ's backpay award as nodified by this
decision. Appendix Breflects the ALJ's conputation of expenses.

”'The signatures of the participating Board nenbers appear in order of
seniority. Chairnan Ben Davidian and Menber |vonne Ranos R chardson di d
not participate in the consideration of this case.
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BACKPAY AWMARD

January 1980

Interim




Dat e

o1 F
02
03
04
05
06
07
03
09
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26T

ZTONTNMOSAZTVOTNASAZTOOTNASHAZT OO

28 TH
29 F
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February 1980

G oss

Interim




March 1980

DCat e @ oss Interim Tot al
01 S 43. 22 22.50 20. 72
02 S .00 .00 .00
03 M 81.52 .00 81. 52
04T 81.52 40. 50 41. 02
05 W 81.52 36. 00 45,52
06 TH 81.52 40. 50 41. 02
07 F 81. 52 40. 50 41. 02
08 S 61. 73 36. 00 25.73
09 S .00 .00 .00
10 M 81. 52 40. 50 41. 02
11T 81. 52 20.25 61. 27
12 W 81. 52 40. 50 41. 02
13 TH 81. 52 40. 50 41. 02
14 F 81. 52 40. 50 41. 02
15 F 50. 11 24. 75 25.36
16 S .00 .00 .00
17 M 81. 52 40. 50 41. 02
18 T 81. 52 40. 50 41. 02
19 W 81. 52 4C 50 41. 02
20 T™H 81. 52 40. 50 41. 02
21 F 81. 52 22.50 59. 02
22 S 54. 08 25.75 28. 33
23 S .00 .00 .00
24 M 81. 52 40. 50 41. 02
25T .00 4. 50 .00
26 W .00 38.25 .00
27 T™H .00 40. 50 .00
28 F .00 40. 50 .00
29 S .00 24.75 .00
30 S .00 .00 .00
31 M .00 .00 .00

1, 513. 46 822.25 839. 71

3.
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April 1980

76.
76.

76.
76.

76.
76.

76.
76.

843.

Interim

.00
.00

76.
76.

76.
36.

36.
36.

67.
36.

631.
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My 1980

Interim

40.
40.
24,

.00
30.
30.
30.
48.
30.
30.

50
50
75

96
96
96




Date
01 S
02
03
04
05
06
07
08
09
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

zmm'nfg—lgmmﬂfg—lgmm'ﬂfg—lgmm'ﬂfg—lg
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G oss

.00
.00
.00
91.
.00
.00
.00
.00
91.
91.
91.
91.
91.
.00
.00
91.
91.
91.
91.
.00
.00
.00
91.
91.
91.
.00
.00
.00
.00
.00
1, 188.

46

41
41
41
41
41

41
41
42
42

41
41
41

40

June 1980

527.

97

47. 26

1, 029. 07
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85.
85.
1, 718.

July 1980

Interim

32.
32.
32.
32.
32.

85

85
85

Tot al

51.
51.
1, 057.
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031.

August 1980

Interim

415.

S S
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Sept enber 1980

G oss

94. 98

94. 98
94. 98

Interim




13 ALRB Nb. 6

Qct ober 1980

10.

Interim

39.
39.
39.
39.
.00
28.
28.
28.
28.
28.
28.
.00
39.
39.
39.
39.
39.
39.
.00
.00
.00
.00
.00
.00
.00
.00
.00
.00
.00
.00
.00
563.

18
18
18
18

34
34
34
34
34
34

43
43
43
43
43
43

34




Dat e G oss
01 S .00
02 S .00
03 M .00
04T .00
05 W .00
06 TH .00
07 F .00
08 S .00
09 S .00
10 M .00
11T .00
12 W .00
13 TH .00
14 F .00
15 S .00
16 S .00
17 M .00
18 T .00
19 W .00
20 T™H .00
21 F 73.83
22 S .00
23 S .00
24 M 73. 83
25T 73. 83
26 W 73. 83
27 T .00
28 F .00
29 S .00
30 S .00

— 235. 32
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Novenber 1980

11.

Interim

.00

73.

73.
73.
73.



Deceenber 1980

DCat e G oss Interim Tot al

01 M 91.63 .00 91. 63
02T 91.63 .00 91. 63
03 W 91.63 .00 91. 63
04 TH 91.63 .00 91. 63
05 TT 91.63 .00 91. 63
06 s .00 .00 .00
07 s .00 .00 .00
08 M 91.63 .00 91. 63
09T .00 .00 .00
10 W .00 .00 .00
11 TH .00 .00 .00
12 F 91.63 .00 91. 63
13 S .00 .00 .00
14 S .00 .00 .00
15 M 91.63 .00 91. 63
16 T 91.63 .00 91. 63
17 W 91.63 .00 91. 63
18 TH 91.63 .00 91. 63
19 F 91.63 .00 91. 63
20 S .00 .00 .00
21 S .00 .00 .00
22 M .00 .00 .00
23T .00 .00 .00
24 W .00 .00 .00
25 TH .00 .00 .00
26 p .00 .00 .00
27 S .00 .00 .00
28 S .00 .00 .00
29 M 91.63 .00 . 63
30T .00 .00 .00
31W .00 .00 .00
1,191 .19 .00 1, 191. 19
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January 1981

110.
110.

110.
110.
110.

110.
110.

1,217,

13.

Interim

20.

615.

64.
64.

64.
64.

64.

90.
110.

875.



Januarv 1980
Febr uary

Mar ch

April

Nay

June

July

August

Sept enber
Qct ober
Noveniber
Decenber
January 1981

13 ALRB Nb.
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14

288.
273.
839.
631.
758.
1. 029.
1, 057.
415.
163.
169.
295.
1,191

2

7,988,

10
48
71
50
64
07
71
58
35
16
32
19

17



APPEND X B
Expenses Anard

Januarv 14-18. 1980
January 21-25
January 2 8 -February 1
February 4-8
February 11-15
February 18-22
March 31-Aoril 4
Aoril 7-11

Aoril 14-18

Aori|l 21-22

June 9-13

June 16-20

Qctober 20-24
Cctober 27-31
Novenber 3-7
Novenber 10-14
Novenber 17-21
Novenber 24-28
Decenber 1-5
Decenber 8-12
Decenber 15-19
Decenber 22-24
Decenber 26
Decenber 29- January 2, 1981
Januarv 5-6

Tot al

13 AARB Nb. 6

20. 00 ( Thanksgi vi ng Dav)

5.00 (Chri stnmas Day)
20.00 (New Year's Day)
10. 00

$500. 00




CASE SUMVARY

Lhited FarmWrkers 13 AARB \Nb. 6

of Anerica, AFL-A O Case Nb. 79-A.-59- SAL
(Juan Martinez)

Al DEAOS ON

A hearing was hel d for the purpose of determning the anount of backpay due
the Charging Party as the result of the conduct found unlawful in 8 ALRB
No. 103. The ALJ found that Respondent had stipulated to the daily formil a
of backpay cal culation. He further determned that Charging Party had
diligently sought work and was due travel expenses, that Charging Party's
failure to appeal to the Lhion's Public Review Board was not a failure to
mtigate danmages and that Respondent's backpay liability included the tine
during which Charging Party was out of the work force due to a stroke.

BOARD DEA S N

The Board first considered the ALJ's finding that Respondent had sti pul ated
tothe use of the daily formula. After examning the record, the Board
determned that, although Respondent had stipulated to the gross and
interi mearnings of the backpay specification, there had been no
stipulation to a particul ar nethod of cal cul ating backpay. The Board then
consi dered Respondent's allegation that use of the daily formula is
unreasonabl e in this case. The Board deternmined that Respondent, who had
not litigated the issue at the hearing, failed to carry its burden, under
Robert H Hckam (1983) 9 ALRB No. 6, of establishing facts sufficient to
reject or nodify the formula of the General Gounsel. F nally, the Board
anal yzed the ALJ's determnation that tinme spent recovering froma stroke
was conpensabl e. The Board concl uded that the ALJ had incorrectly applied
the rule of American Manufacturing of Texas (1967) 167 NLRB 520 [ 66 LRRV
1122] whi ch had been adopted by the Board in Abatti Farns, Inc. (1983) 9
ALRB Nb. 59. The Board then found that, because the General (ounsel had
failed to denonstrate a probabl e rel ationship between the illness and the
hazards of the interi menpl oynent, the tine spent out of the work force,
due to the stroke, was not conpensabl e.

* * *

This Case Sutmary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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Case No. 79-QL-59- SAL
(8 ALRB No. 103

In the Matter of:

UN TED FARM WIRKERS

- AVMRCA AFL-AQ
Respondent

and

JUAN MARTIT NEZ,
An | ndi vi dual ,

Charging Party.)
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Appear ances:

Paul Lafranchi se, Esqg. for
the General QGounsel

Ned Dunphy
Margarette Reyes
for Respondent

Before: Arie Schoorl
Admni strative Law Judge
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AR E SCHOCR., Admnistrative Law Judge:

(n Decenber 20, 1982, and February 4, 1983, the Agricul tural
Labor Rel ati ons Board issued a Decision and Qder and a Suppl enent al
Deci sion and O der respectively in the above-captioned proceedi ng fi ndi ng
that Respondent Uhited FarmVdrkers of Anerica, AFL-A Q violated Labor
(ode section 1154(b) by denyi ng Juan Martinez due process in the
suspensi on of uni on nenbership for one year which resulted in M.
Martinez' discharge on January 13, 1980. The Board directed, inter alia,
that Respondent nake Juan Martinez whole for all |osses of pay and ot her
econom c | osses which he has suffered as a result of Respondent's UFW
di scrimnation agai nst hi mon January 13, 1980.

The parties were unabl e to agree on the anount of backpay due
M. Murtinez, and on August 21, 1985, the Salinas Regional Drector of the
ALRB issued a partial backpay specification. ' The Respondent filed an
answer on Septenber 3, 1985. General Gounsel filed an Anended Backpay
Specification on Septenber 26, 1985.

Respondent stipulated at the hearing that the anounts

1The speci fication was issued w thout reference to insurance
benefits, death benefits, and pension benefits, if any, due and ow ng M.
Martinez. At the pre-trial hearing General Gounsel contended that it had
retained the right to clai mpension benefits that mght have accrued to
M. Martinez during the period of suspension. However, | pointed out to
the parties that M. Martinez worked nore hours for interi menpl oyers who
were parties to a UFWcol | ective bargai ning contract wth the same
pensi on benefits than the amount of hours he woul d have worked for Sun
Harvest. In viewof this fact, General Gounsel agreed that M. Mrtinez
did not incur any economc |oss in respect to pension benefits during the
period of suspension.



set forth in the Backpay Specifications General Gounsel Exhibit No. 3 as
to gross earnings and interimearnings are correct. 1n so stipulating
Respondent has agreed to the daily nethod of cal cul ating | ost earnings and
has not argued agai nst such a nethod in its post-hearing brief.

Respondent has not disputed that the gross earnings were based on the
earnings of two enpl oyees who perforned the sane kind of work as the
Charging Party and had a seniority date the sane or wthin a very few days
as that of the Charging Party.

A hearing was held before ne on Gctober 9, 1985, during whi ch
the specification was anended orally, the parties defined the areas of
controversy and one wtness, Juan Martinez, the Charging Party, was cal |l ed
totestify. Al parties were given a full opportunity to participate in
the hearing, and General Gounsel and Respondent filed post-hearing briefs
pursuant to 8 Gal. Admin. Code section 20278.

. HNJINS G FACT

By way of pleadings, notions, stipulations or
references to post-hearing briefs the parties have placed into issue the
fol | ow ng:

a. Dligent Search for Vrk

Respondent contends that Martinez did not nake
diligent efforts to find interi menpl oynent.

b. Travel Expenses

Respondent contends that Martinez was inconsistent in his

testinony in regard to the weekly anmounts he paid for



transportation in search of enpl oynent and therefore his testinony
is suspect in this regard.

c. Failure to Appeal Suspension

Respondent contends Martinez knew about his right to appeal his
suspension and if he had taken advantage of such a right he woul d have
reduced the period of suspension to 6 nonths. Respondent clains he
thereby did not conply with his duty to mtigate his | osses and
t her ef ore Respondent shoul d be only responsible for a 6 nonth period of
| ost wages,

d Qut of Labor Mirket Due to Il ness

Respondent contends Martinez was out of the |abor narket
in Gtober and Novenber 1980 as he suffered a stroke early in the nonth of
Cctober and therefore was di sabl ed and coul d not work during the renai nder
of ctober and the entire nonth of Novenber.

1. Dligent Search for Wrk and Travel Expenses

A Facts
In January of 1980 the UPWsuspended Juan F.

Martinez for a period of one year and requested his enpl oyer Mann Packi ng
to discharge himin accordance wth the union security provision in the
col l ective bargai ning agreenent. Mnn Packi ng conpl i ed wth such request
and di scharged Martinez on January 13, 1980.

Martinez coomenced his efforts to seek enpl oynent .
immedi ately after the discharge and in fact signed up at the UFWhiring

hall for job referrals. Mirtinez successfully secured



enpl oynent with two agricultural enpl oyers, General M neyards (through a
UFWreferral) and G owers Exchange and worked at the two entities during
all or part of the nonths of February, March, April, My, June, July,
August, Septenber, Cctober 1980 and January 1981.

During the periods of tine Martinez was not enpl oyed he
searched for work 4 to 5 tines a week during an accumul ated period of
approxi nately 5 nonths. Martinez paid $5.00 to a driver each day (Mrtinez
rode wth over 20 different drivers during his search for enpl oynent) and
the driver and he and perhaps another agricul tural worker drove to various
conpani es and | abor contractors in the Salinas, Geenfield, Chualar,
Gonzal ez, Sol edad area and requested enpl oynent .

Martinez credibly testified that he sought enpl oynent at such
conpani es as Sun Harvest, Bud Antle, Hansen Farns and Nunez (by filing
applications) and wth such labor contractors as B as Val enzuel a,

Segundi no Garci a and Pascual Linas.

Respondent argues that Martinez failed to nmake a diligent
effort to find interi menpl oynent. Respondent points out that Mrtinez
could recall only a few nanes of enpl oyees and | abor contractors whom he
contacted for enpl oynent and coul d not renenber the names of the drives'
or the latters' pickup poi nts.2 However, Martinez' search for enpl oynent
took place 4 years before the hearing, and it appears that Martinez does

not have a

2Mil’ti nez credibly testified that there was no common pi ckup point.



good nenory for nanes or dates of his discharge and rehire, the dates of
his illness, the dates of his enpl oynent, the nanes of the drivers, etc.3
Mbreover, Martinez renenbered the nanes of sone of the conpani es and | abor
contractors. Furthernore, the fact that he put his nane on the union
hiring hall list is an indication of his resolve and resourceful ness in
seeki ng i nteri menpl oynent .

Accordingly, | find that Martinez testinony about searchi ng
for enpl oynent is true.

B. Analysis and Goncl usi on

The burden of proof is upon Respondent to prove that the
discrimnatee failed to mtigate his | osses by not naking a reasonabl e
effort to seek and maintain interi menpl oynent. (S & F Gowers (1979) 5
ALRB No. 50; Phel ps Dodge Gorp. v. NL.RB (1941) 313 US 177 (8 LRRV
439).)

| have found that Martinez |ooked for work 4 tines a week and
at tinmes 5 tinmes a week wth nunerous enpl oyers and even placed his nane
on the WAW hiring hall list even though he was not eligible for job
referral. | categorize such efforts as a diligent effort to find interim
enpl oynent and that Respondent has failed to show ot herw se.

Respondent argues that Mirtinez testinony as to his travel
expenses was not rational because at tines he clained to have spent $20 a
week and at tines $25 a week (since he testified that he | ooked for work 5

days a week at $5 a day). Any apparent

Mirtinez testified that he only knew the drivers by sight.
6



i nconsi stency is easily explained by the fact that during sone weeks
Martinez search for work 4 days ($5 a day tines 4 = $20) and ot her weeks 5
days ($5 a day tines 5 = $25). Mrtinez never waivered in his testinony
that his travel expenses consisted of $5 a day paid to the driver with
whom he rode in search of enpl oynent.

A though Martinez testified that he | ooked for work 5 days a
week during the entire interimperiod, it is nore credible that at tines
it was 4 tines a week and at other tines it was 5 tines a week as that is
consistent wth his testinony that sone weeks he spend $20 a week on
transportation and other weeks $25 a week.

2. Failure to Appeal Suspension

A Facts

Inlate 1979, Martinez attended his trial which was hel d before
the UFWRanch Cormittee of Mann Packing. The Ranch Cormittee found hi m
guilty and inforned himthat the UPWhad suspended nenbership and that he
no longer had any rights at Mann Packing. At the begi nning of January
1980 the UFWal legedly sent hima letter informng hi mthat his suspension
had been reduced to one year and that he had the right to appeal the
suspension. Martinez testified that he did not renenber receiving such a
letter. Martinez admtted on cross-examnation that he knew of his right
toreviewbut he did not "call themany nore."

General ounsel argues that the interpreter had transl ated

Martinez' answer about his lack of know edge of this



right toreviewbut later the interpreter was nade to change the testinony
to the effect he had such know edge. The interpreter did not change her
translation. Qn cross examnati on Respondent's representative asked

whet her Martinez had know edge of his right to reviewthe suspension.
Martinez answered, "Yes, yes, but no|l didn't call themany nore". The
interpreter translated only "No, | did not call themany nore".

Respondent requested that the tape be pl ayed back. The tape was pl ayed
back and the interpreter translated the first three words of the answer
"Yes, yes but". This was sufficient to clear up any confusion over the
transl ation. 4

B. Analysis and Goncl usi on

Respondent argues that the discrimnatee, Juan Martinez, failed
inhis duty to mtigate damages by not taking advantage of his right to
appeal his suspension. Respondent contends that Martinez knew about his
right to appeal and if he had appeal ed he coul d have prevail ed and had hi s
suspensi on reduced to 6 nont hs.

In the underlying case 8 ALRB No. 103, in which

4Thereafter, General ounsel went on to request additional coment
by the interpreter. | granted the request and the interpreter proceeded to
explain that Martinez understood that he had a right to revi ew but
"cultural ly" speaking as a natter of pride since they did not want him
back, he was not going back. At the nonent | stopped the interpreter
because it is not wthin the interpreter's province to explain why a
wWtness acted in a certain way but to just translate accurately each word
spoken. It is interesting to note that the interpreter's defense of her
translation actually was prejudicial to General Gounsel's contention that
Martinez did not have know edge of his right to review



liability was determned, Respondent Lhion presented as a defense the
failure on the part of Juan Martinez to exhaust his internal union
procedures. The Board stated that Martinez had appeal ed his initial two-
year uni on nenber shi p suspension to the Uhion's National Executive Board,
on January 2, 1980, had obtai ned a deci si on reduci ng his suspensi on to one
year, and thereafter had not appeal ed his suspension to the Public Review
Board. The Board decided that Martinez' failure to appeal to the PRB was
reasonabl e because, at the URWs request, he was di scharged by Mann

Packi ng on January 14, 1980. The Board reasoned that since the Uhion

| acked | egal neans to require that the enpl oyer Mann Packing Go. reinstate
Martinez to his forner job wth his forner seniority, only unfair |abor
practice charges agai nst both the UFWand Mann Packing could result in the
full relief sought by Martinez. The Appellate Gourt, Frst Dstrict,

D vision Two, upheld the Board's decision in this respect in 156

Cal . App. 3d 312.

S nce the Board has al ready decided that the discrimnatee' s
failure to appeal to the PRB was reasonabl e, Respondent Uhion's argunent
inrespect to the alleged failure of the discrimnatee to mtigate danages
is to no avail.

3. Qut of Labor Market due to Il ness

A Facts

In Qctober 1981 while Mrtinez was working for QGower's
Exchange he suffered a stroke. He was operating the wap nachine in the

| ettuce harvest and as he straightened up after working in



a bent over position, he suffered an onset of dizziness and bl urred
vision. The doctor diagnosed his illness as a stroke. Martinez fol | ow ng
the doctor's instructions and renained in the hospital for 3 days and then
30 days at hone before returning to the |abor narket.

B. Anal ysis and Goncl usi on

Respondent contends that it is not responsible for Martinez'
backpay during the fourth quarter of 1980. Respondent argues t hat
Martinez had taken hinsel f out of the | abor narket because of the
disability caused by the stroke and therefore he is not entitled to
backpay during Cctober, Novenber, Decenber.

The | aw hol ds that an enpl oyer or a union has the burden of
proof to denonstrate that the illness or accident, causing the disability,
was the usual incident of the hazards of living generally and not a result
of the interimenploynent in order to avoid liability for backpay.

The Board in Abatti Brothers 9 ALRB Nb. 59 quoted from

Anreri can Manufacturing Gonpany of Texas (1967) 167 NLRB 520, 66 LRRVI 1122

"Wiere an interimdisability is closely related to the nature of the
interimenpl oynent or arises fromthe unlawful discharge and is not a
usual incident of the hazards of living generally, the period of
disability will not be excluded fromback pay". In the Abatti case the
Board poi nted out that Respondent had failed to prove that the enpl oyee' s
rheunati smand back pains were a usual incident of the hazards of |iving

generally and not a result of his interi menpl oynent and
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determned that the period of disability would not be excluded from
backpay. That woul d i ndicate that Respondent woul d have the burden of
proof in respect to the cause of the disability.

In the instant case Respondent has failed to prove that
Martinez' disability was an usual incident of the hazards of |iving
generally and in fact it appears fromthe evidence that Martinez' efforts
during the interi menpl oynent "stoopi ng and bendi ng over to cut |ettuce"
was the precipitating cause of the stroke.

Accordingly | find that Martinez is entitled to backpay for
the period he was disabled to work due to the ill ness.

1.  THE CALOULATI ONS

| have attached (as Appendix A, a sunmary of the pertinent
backpay period, gross backpay, interimearnings and net backpay due and
ow ng the Charging Party Juan Martinez. The anounts are listed nonthly,
W th daily breakdowns of gross backpay, interimearnings, and net pay
ow ng. The conpensation for travel expenses is contained in Appendi x B
| have found that sone weeks Martinez spent $20 on transportati on and
ot her weeks he spent $25. onsequently he is entitled to $22.50 (the
average of the 2 anounts) per week for travel expense rei nbursenent.

RECOMMENDED CREER

Pursuant to Labor Gode section 1160.3 the Agricul tural Labor
Rel ati ons Board hereby orders the Respondent Uhited FarmVrkers, AFL-AQ

its officers, agents, successors and assigns,
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to pay to Juan Martinez the anount of $8,800.30 in backpay and $500. 00
rei nbursenent for travel expenses, plus interest on such amounts conputed
at rates determned in accordance wth the Board s Decision and Qder in
Lu-Hte Farns, Inc. (1982) 8 ALRB No.

55. DATED. March 28, 1986

ﬁ(;, Aetornl

AR E SCHARL Administrative
Law Judge

12



G oss

112. 22
63. 37
49. 14

APPEND X A

BACKPAY AWMRD

January 1980
Interim

13

Tot al

112. 22
63. 37
49. 14



February 1980

Dat e G oss
01 F .00
02 S .00
03 S .00
04 M .00
05T .00
06 W .00
07 TH .00
08 F .00
09 S .00
10 S .00
11 M .00
12 T .00
13 W .00
14 TH .00
15 F .00
16 S .00
17 S .00
18 M 65. 83
19 T 65. 83
20 W 65. 83
21 TH .00
22 F .00
23 S .00
24 S .00
25 M 65. 83
26T 65. 83
27 W 65. 83
28 TH .00
29 F .00

394. 98

14

Interim
.00

65. 83
65. 83

25. 33
25. 33
25. 33



ZOOTHEAZTVOTNHSAZIV T NGEAZ OO NISHAZO O

March 1980

Interim
22

15

839




April 1980

16

Interim

.00




My 1980

DCat e @ oss Interim Tot al
01 ™ .00 40. 50 .00
02 F .00 40. 50 .00
03 S .00 24.75 .00
04 S .00 .00 .00
05 M .00 30. 96 .00
06T .00 30. 96 .00
07 W .00 30. 96 .00
08 TH 91. 28 48. 96 42. 32
09 F 91. 28 30. 96 60. 32
10 S 91. 28 30. 96 .00
11 S .00 .00 .00
12 M 91. 28 41. 93 49. 35
13 T 91. 28 41. 93 49. 35
14 W 91. 28 41. 93 49. 35
15 TH 91. 28 41. 93 49. 35
16 F 91. 28 41. 93 49. 35
17 S 91. 28 41. 93 49. 35
18 S .00 .00 00
19 M 91. 28 45, 85 45, 43
20T 91. 28 45, 85 45, 43
21 W 91. 28 45, 85 45, 43
22 T™H 91. 28 45, 85 45, 43
23 F 91. 28 45, 85 45, 43
24 S .00 45, 85 00
25 S .00 .00 .00
26 M 91. 28 47.03 44, 25
27 T 91. 28 47.03 44, 25
28 W 91. 28 47.03 44, 25
29 T™H .00 47.03 00
30 F 00 47.03 00
31 S 00 47.03 00

1, 551. 76 1, 118. 37 758. 64
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SOOTHEAZTOONHSAZIVNNISHAZOONISHZ 0

G oss

91

91
91
91

1,188

June 1980

Interim

ERRERR

18

*00

*15
«15
«15
«15

«15
«00
«00
«00
«00
«00
*00
«00
«00
*00
<00
*00
«00
«00
«00
«00
«37
*37
«37
<37
«37
«37
«00
*85
«97

47

1, 029




July 1980

19

Interim
32.

85

Tot al

51.
51.
51.

1, 057.



N
(o]

NWONGSHZVOTNIASHAZT VN TGS HAZOOTISHZON T

G oss

62
62
62

931

August 1980

Interim
34

20

00 00 00

415




(I
\l
ZOVNGSHZTOOTHSHAZNN IS HZON T

Sept enber 1980

Interim
40. 53

40. 53
40. 53
40. 53
40, 53
40. 53
.00
44. 94
44. 94
44. 94
44. 94
44. 94
44. 94
.00
29. 19
29. 19
29. 19
29.19
29. 19
29. 19
.00
53. 40
53. 40
53. 40
53. 40
53. 40
53. 40
.00
39. 18
39. 18
1, 086. 72

21




22

Qct ober 1980

Interim

563. 34




VOTHESAZOOTNIS ATV T s 200N ds

23

1, 107. 45



o1.

1,101,

Decenbber 1980

24

Interim
.00

o1.

1,191,



G oss
110

110

110
110

110
110

110
110
110

110
110

1, 217

January 1981

Interim Tot al
00 110. 68
00 110. 68
00 .00
00 00
00 00
.00 00
46 .00 00
46 .00 64. 68
46 .00 64. 68
28 .75 00
.00 00
46 .00 00
46 .00 00
46 .00 00
46 .00 64. 68
46 .00 64. 68
28 .75 00
.00 00
46 .00 64. 68
46 .00 64. 68
46 .00 64. 68
31 . 62 00
00 00
00 00
00 00
.00 .00
20 .12 90. 56
00 110. 68
00 .00
00 00
.00 .00
615 .24 875. 36
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APPEND X B
Expenses Awnard

January 14-18, 1980 $22.50

January 21-25 22.50

January 2 8 -February 1 22.50

February 4-8 22.50

February 11-15 22.50

February 18-22 22.50

March 31-April 4 22.50

Aoril 7-11 22.50

Aoril 14-18 22.50

Aoril 21-22 10. 00

June 9-13 22.50

June 16-20 22.50

Qctober 20-24 22.50

Cctober 27-31 22.50

Novenber 3-7 22.50

Novenber 10-14 22.50

Novenber 17-21 22.50

Novenber 24-28 20. 00 (Thanksgi vi ng Day)
Decenber 1-5 20. 00

Decenber 8-12 20. 00

Decenber 15-19 20. 00

Decenber 22-24 15. 00

Decenber 26 5.00 (Christnas Day)
Decenber 29-Januarv 2. 1981 20.00 (New Year's Dav)
Januarv 5-6 10. 00

Tot al $500. 00

| find that the Charging Party did not seek enpl oynent on these
hol i days.
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