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SUPPLEMENTAL DEA S AN AND CREER

h August 29, 1983, Administrative Law Judge (AL)) Suart A
Vi n issued the attached Decision in this matter. Thereafter, Respondent,
General ounsel and Charging Party tinely filed exceptions to the ALJ's
Decision with briefs in support of exceptions.

The Agricultural Labor Rel ations Board (ALRB or Board)y has
consi dered the record and the ALJ's Decision in light of the exceptions and
briefs of the parties and has decided to affirmthe ALJ's rulings,
findi ngs, and concl usi ons, - except as nodified herein, and to adopt his
recommended Q- der, wth nodifications.

Backgr ound
The Lhited FarmVrkers of America, AFL-Q O (WFWor

YThe signatures of Board Menbers in all Board Decisions appear with the
signature of the Chairnan first (if participating), followed by the
signatures of the participating Board Menbers in order of their seniority.
Menber MCarthy has disqualified hinself fromparticipation as he did in
the underlying liability phase of this case. Mnber Ranos R chardson t ook
no part in the consideration of this case.
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Lhion) was certified by the Board on March 17, 1977, as the excl usive
bargai ning representative of all agricultural enpl oyees of Q P. Mirphy

Gonpany (APV), the Respondent herein. (Q P. Mirphy S Sons (1977) 3 ALRB

No. 26.) Thereafter, Respondent and the URWengaged in 11 bargai ni ng
sessi ons between June 29, 1977 and ctober 13, 1977. Those neeti ngs
conprise the extent of the bargaining history litigated in the underlying
liability phase of the instant case. (Q P. Mirphy Produce ., Inc. dba
Q P. Mirphy & Sons (1979) 5 ARB Nb. 63.) Inthe liability phase, the

Board found that Respondent violated the duty to bargain in good

faith in violation of Labor (ode section 1153(e) and (a),—Z

begi nning with the first bargai ning session, by engaging in dilatory
tactics designed to preclude consunmati on of a collective bargai ni ng
agreenent during the 1977 tomato harvest season. The Board al so found
that Respondent engaged in several per se violations of the duty to
bargain by instituting unilateral changes in the terns and conditions of
enpl oynent for its enpl oyees and that those violations contributed to the
inability of .the parties to reach agreenent. As a renedy for its failure
or refusal to bargain in good faith, Respondent was ordered to nake its
enpl oyees whol e by payi ng thema sumbased on the difference between their
actual rate of pay and the prevailing wage as reflected in a. conparabl e

I ndustry contract. The nakewhol e award was assessed for the period
commenci ng on June 29, 1977, the date of the first bargai ning neeting, and

ending on the date on whi ch

Z/All section references herein are to the Galiforni a Labor Code unl ess
ot herw se specifi ed.
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Respondent "commences to bargain in good faith and thereafter bargai ns
to a contract or a bona fide inpasse.”

In addition to the bargai ning viol ati ons di scussed above, the
Board found that Respondent viol ated section 1153© and (a) by
discrimnatorily discharging a significant portion of its tonmato harvest
work force on Septenber 13, 1977, inretaliation for the enpl oyees’
participation in a one-day work stoppage on Septenber 12 as wel | as
threatened strike activity on the norning of the discharge. Thereafter,
enpl oyees pi cketed various of Respondent’s work sites for approxi nately
one nonth. The Board concl uded that the di scharged enpl oyees were
entitled to backpay fromthe date of their discharge until Cctober 15,
1977, the date on which Respondent offered to reinstate them Thus, all
enpl oyees found to have been unlawful | y di scharged woul d be entitled to
the standard backpay renedy as wel|l as a suppl enental nakewhol e award,
wher eas enpl oyees who had not been di scharged woul d receive only the
nakewhol e awar d.

h Novenber 10, 1980, the CGalifornia Gourt of Appeals for the
First Appellate Dstrict denied Respondent’s Petition for Reviewof Q P.
Mirphy, supra, 5 ALRB Nb. 63, and the CGalifornia Suprene Gourt denied

Respondent’ s request for hearing on Decenber 10, 1980. Accordingly, the
Regional Drector of the Board' s Salinas Regi on conputed backpay
specifications for the discharged discrimnatees. In addition, he

conpi | ed and i ssued a proposed bargai ni ng nakewhol e schedul e based on a
conpar abl e contract.

Followng a full evidentiary hearing pursuant to
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Respondent ' s obj ections to the proposed wage specifications, the ALJ
determned that the contractual nakewhol e period ended contenporaneousl|y
wth the close of the 1977 harvest season, which occurred sonetine in
Novenber of that year. He found no contractual nakewhole liability for the
basi c wage rate as Respondent's wage scal e equal | ed the rel evant UFW
contract rate, but did find that Respondent had a nonetary obligation for
enpl oyee fringe benefits.  the 174 individual discrimnatees whom
General ounsel alleged were in the class of enpl oyees wongful ly
discharged', the ALJ ruled that only those enpl oyees who actual |y testified
In the conpliance hearing were potentially entitled to a backpay renedy.

S nce the discharge occurred prior to the start of work on Septenber 13,
1977, there is no payroll data for that date for the all eged
discrimnatees. { the 114 enpl oyees who testified, he found that 105 of
themcredibly testified as to their presence and di scharge on the perti nent
date. He al so recormended that the record in this natter renain open for a
period not to exceed two years in order to permt other potential clainmants
to cone forward shoul d they seek to qualify thensel ves as di scri m nat ees.
Al parties filed exceptions to the ALJ's Suppl enental Deci sion and QO der
whi ch, in conbination, go to virtually every ruling, finding and concl usi on
of the ALJ, as discussed bel ow

"Sure-Tan" Mtion to Reopen Record

n January 17, 1985, Respondent filed a Mtion to Reopen Record
inlight of the US Suprene Qourt's deci si on which held that, although

undocunent ed al i en workers are enpl oyees wthin the
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neani ng of the National Labor Relations Act (NLRA), and are ot herw se
entitled to all renedies under that Act, they are not eligible for the
standard rei nstat enent and backpay renedi es when not legally present in the
Lhited Sates as they woul d not have been "avail abl e" for work. ((Sure-
Tan, Inc. v. NLRB (1984) 467 US 833 [116 LRRM2857] (Sure-Tan); see Rgi
Agricultural Services, Inc. (1985) 11 ALRB No. 27).)

Rei nstat enent was never an issue in this case, as Respondent
offered reinstatenent to the entire class of alleged discrimnatees prior

to issuance of the conplaint in Q P. Mrphy, et. al., supra, 5 ALRB Nb.

63. Therefore, reinstatenent was neither prayed for in the conpl ai nt nor
ordered in the Board' s Decision in the underlying liability case.

In any event, it is inportant to observe that the
di scri mnat ees were discharged, as well as reinstated, nearly nine years
prior to enactnent by the 99th (Gongress of the Inmgration Reformand
Gontrol Act of 1986 (IRCA). Section 101(a)(3) of that. Act nakes cl ear
that it has no application to "continuing enpl oynent of an alien who was
hired before the date of the enactnent of ARCA." See al so 8 (FR section
274a.2(b) (viii), adopted pursuant to | RCA which defines "continui ng
enpl oynent" to include situations where, as here, an enpl oyee is
reinstated followng a termnation which an admni strative body has rul ed
was wongful. Thus, but for Respondent's unl awful di scharge of the
di scrimnatees, their enpl oynent woul d not have been interrupted and thus
there woul d have been no question concerning their imnmgration status,

even were the new Immgrati on Act applicabl e
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her e. & Accordingly, the Mdtion to Reopen Record i s deni ed.

Sriker M sconduct

V¢ are not persuaded that, as Respondent woul d have us find, the
ALJ erred in denyi ng Respondent an opportunity to introduce evi dence of
striker msconduct in the conpliance hearing for the purpose of mtigating
its backpay liability.

In the underlying unfair |abor practice proceedi ng, the Board
acknow edged t hat enpl oyees engaged i n misconduct in Respondent’s fields
during the course of a one-day work stoppage or strike on Septenber 12,
1977, as well as on certain occasions follow ng their subsequent
di scharge. The Board ultinately concluded that the incidents of viol ence
were not so flagrant as to justify wthhol ding renedy for the entire cl ass
of strikers, but did find that certain naned enpl oyees engaged i n conduct
sufficient to warrant forfeiture of their individual backpay

awar d. 4 The Board al so found that although sone enpl oyees suffered
vehi cul ar danage, there was an absence of proof that the danage was

caused by striking enpl oyees.

¥ Moreover, as we acknow edged in SamAndrews' ' Sons, Inc. (1986) 12 ALRB
No. 24, passage of the Immgration Reformand Gontrol Act nmakes it "even
nore unlikely that the Board' s order woul d ever present an actual conflict
wth final action by the inmgration authorities" as a result of the
increased availability of neans by which illegal aliens nay establish
| egal residency.

4 For exanpl e, the Board found that FH del and Quadal upe A cantar
nade threats which would tend to coerce and restrai n enpl oyees and on t hat
basis declined to include themw thin the class of discrimnatees entitled
to backpay. The Board al so found that 'while Sal vador Hurtado engaged in
conduct sufficient to deprive himof backpay, Hurtado al so was deened to
Bav_e been |awful |y di scharged and thus not entitled to backpay on that
asi s.
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S nce the issue of msconduct was, or could have been, litigated

and decided in Q P. Mirphy, supra, 5 ALRB No. 63, the ALJ did not abuse

his discretion in denyi ng Respondent an opportunity to raise that question
In the conpliance phase of this proceedi ng. o

Enpl oyees Entitled to Recei ve the Makewhol e Suppl enent

Respondent excepts to the ALJ's ruling that enpl oyees hired on or
after Septenber 13, 1977 are entitled to benefit fromthe contractual
nakewhol e renedy in the sane nanner as enpl oyees who were enpl oyed prior to
that tine. V& find no nerit in the exception.

Respondent argues that since the repl acenent workers

§/The ALJ based his ruling denying Respondent's request to submt evidence
relative to alleged striker msconduct on what he found to be an
insufficient offer of proof by Respondent. Because we find that the ALJ's
result was a correct one, albeit on different grounds, we need not reach the
guestion of the offer of proof. However, if our resolution of the natter
were to turn on the sufficiency of the offer of proof, we note that under
the Federal Rules of dvil Procedure, which bind the National Labor
Rel ati ons Board (NLRB), Respondent did not proffer a sufficient offer since
it "contains only general allegations and, therefore, raises no issue of
fact." (Neuhoff Brothers Packers, Inc. (1965) 154 NLRB 438 [59 LRRM 1761] .)
Asimlar situation arose in Louisiana Industries, Inc. (1968) 170 NLRB
1257 [67 LRRM 1593], enforced sub nom N.RB v. Louisiana Industries, Inc.
(5th dr. 1969) 414 F.2d 227 [71 LRRM 2975], cert. den. (1970) 396 U S 1039
[ 73 LRRM 2129], although in the context of a technical refusal to bargain.
There, the enpl oyer sought | eave to present evidence relative to the
underlying representation matter on the grounds that the evi dence was not
available at the tine of the hearing on objections. The NLRB excl uded t he
evi dence on the grounds that Respondent had "failed to describe wth any
specificity the nature of the evidence it seeks to present." Here,
Respondent has not in any nanner set forth the nature of the evidence it
woul d present and thus the Board has no way of know ng, for instance,
whet her the al |l eged m sconduct constitutes specific acts engaged i n by
i ndi vi dual discrimnatees or whether Respondent’'s reference is to
general i zed group msconduct which it intends to assert as a defense to the
reinstatenent of the entire class of discrimnatees.
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woul d not have been hired in the first instance absent vacancies created by
the strike, it is error to permt themto share in the nakewhol e suppl enent
in the sane nanner as those enpl oyees who worked prior to the strike.

The ALJ properly found that the repl acenent workers whom
Respondent hired on or after Septenber 13, 1977, were, in actuality, hired
to repl ace enpl oyees who had been unl awful Iy di scharged on that date and
not to fill vacancies created by departing strikers. Accordingly, he
concl uded that all enpl oyees who were enpl oyed during the nakewhol e peri od,
as well as those enpl oyees who woul d have worked but for their unl awf ul
di scharge, are entitled to the nakewhol e suppl enent. V¢ adopt his
conclusion in this regard.

Extent of Makewhol e Peri od

Bot h Respondent and General Gounsel except to the ALJ's Novenber
1977 termnation date for the nakewhol e period. Respondent believes that
t he makewhol e period shoul d not extend beyond that conduct which was
actually litigated in the underlying liability phase of this case; i.e., a
peri od whi ch woul d end on Gctober 13, 1977. General (ounsel, on the ot her
hand, believes that . Respondent failed to establish that it commenced good
faith negotiations prior, to January 6, 1978. Ve find no nerit in either
of the exceptions.

The ALJ first relied on the Board's finding, as expressed in Q
P. Mirphy, supra, 5 ALRB Nb. 63, that Respondent was not bargai ning i n good

faith on Qctober 13, 1977, the date on which the hearing cl osed. Next, he
took notice of a subsequent case involving this same Respondent in which

the parties stipul ated
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that they did not neet for the purpose of collective bargai ning until
Qctober 27, 1977 and, upon concl usion of that neeting, agreed to neet agai n

on January 5, 1978. (Q P. Murphy Produce (., Inc. (1981) 7 ALRB No- 37.)

That case al so reveal ed that Respondent did not tender a package offer to
the Uhion until an unspecified day i n Novenber 1977. The offer was still
pending at the tine of the January neeting. The ALJ herein al so observed
that the ALJ in 7 AARB Nb. 37 had found that "the fornal offer of 6 January
1978 -- General Gounsel concedes to have been nmade in good faith —was
identical to the 'package' proposed previously in Novenber 1977 . . . ."
He then found that neither General (ounsel nor the Lhion succeeded in
rebutting the inference that the January package proposal evi denced good
faith negotiations by Respondent. He concl uded that the nakewhol e period
ended when Respondent initially submtted that sane package proposal , that
is, in Novenber 1977. V¢ agree wth his analysis and adopt his findi ngs
and concl usi ons.

Met hod of Gonputing Makewhol e Liability

In selecting the "nodel " uni on-negotiated contract wth anot her
enpl oyer to serve as the basis for ascertai ning what Respondent' s basic
wage rate mght have been had it in fact bargained to contract, General
Gounsel , wth approval of the ALJ, relied on the bargai ni ng agreenent
entered into between the UFWand the Meyer (onpany, al so a Salinas area
tonat o grower, whose operations conpare to those of Respondent. But, in
determni ng the anount of the fringe benefits for whi ch Respondent woul d

also be liable, the ALJ adhered to the prevailing Board, formula which
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assigns a finite 22 percent of the basic wage rate. Respondent argues in
the main that where, as here, General (ounsel prevails in establishing that
a particular contract is the nost appropriate neasure of the basi c wage
rate, logic dictates that that sane contract, rather than the Board s 22
percent formula, would al so be a nore accurate assessnent of the fringe
benefit package Respondent woul d have assuned had it consunmated a
bar gai ni ng agreenent wth the Uhion.

The standard for eval uati ng Respondent’' s exception was set forth

in Kyutoku Nursery, Inc. (1982) 8 ALRB So. 73 (Kyutoku) in this nanner:

. where the General (ounsel has established at the hearing that
t he proposed nakewhol e fornul a(s) and cal cul ati ons are reasonabl e
and conformto the standards set forth in our decisions, we shall
adopt the General Gounsel's formul as and conputations. Vé nay
reject or nodify his or her formul as and/ or conputati ons where-a
respondent proves that the General ounsel's nethod of cal cul ating
nmakewhol e i s arbitrary, unreasonable, or inconsistent wth Board
precedents, or presents some other method of determining the
nakewhol e amount which is nore appropriate, (Enphasis added.)

Because we construe the second sentence quoted directly above in the
disjunctive, we are not required to find that General QGounsel 's proposed
backpay specifications are "arbitrary, unreasonable, or inconsistent wth
Board precedents" before exercising our discretion to determne whether a
different conputation submtted by a respondent is a preferabl e
alternative.

In Perry Farns, Inc. (1978) 4 ALRB Nb. 25, the Board established

a standardi zed formul a for conputing the value of the fringe benefit
portion of a nakewhol e award in order to avoid the conpl exities and del ay

attendant to a "costing-out" approach.

10.
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conplexities and del ay attendant to a "costing-out" approach. Thus, in
reliance on US Bureau, of Labor Satistics (BLS data show ng the

rel ati ve proportions which various fringe benefits occupy in relation to
total enpl oyee conpensation in nonnmanufacturing industries, the Board
concl uded that henceforth it woul d wei gh the basi c nakewhol e wage at 78
percent of the total nakewhol e conpensati on package enpl oyees are entitled
to recei ve froma wongdoi ng enpl oyer, wth the bal ance of 22 percent
representing fringe benefits. Thereafter, in ctober 1982, the Board
reexamned BLS data, found it unchanged since 1978, and reaffirned the 22
percent formula initially derived therefrom

(Kyutoku Nursery, Inc., supra, 8 ALRB No. 73.)

Rarely has the Board deviated fromthe concept of averagi ng
mul tiple "conparabl e contracts” for determning the average general | abor
hourly wage. There are, however, two notabl e exceptions to the general
rule first enunciated in AdamDai ry dba Rancho Dos R os (1978) 4 ALRB Nb.
24 (AMdamDairy). In Holtville Farns, Inc., (1984) 10 ALRB No. 13, affirned
(1985) 165 Cal . App. 3d 388 (Holtville), the Board approved of the General

Qounsel ' s reliance on only one contract (i.e., Sun Harvest) for the general
| abor base rate because Holtville operated in the sane general area as Sun
Harvest, raised the sane crops, drewfromthe sane | abor pool, and, in
particular, had tw ce rai sed wages to neet the Sun Harvest contract rate.
Smlarly, in Kyutoku, the Board affirned General Gounsel's reliance on a
single contract for the basic neasurenent but on the grounds that the
nature of the nursery business is unique and there were no other industry

gui del ines. A though neasuring the basic wage rats by a single
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contract in both Holtville and Kyutoku, supra, the Board nevert hel ess

continued to adhere to the 22 percent fornula for determning the fringe
benefit conponent of a nodel contract in order to avoid a cunber sone
costing out and to achieve uniformty of renedy.

Thereafter, follow ng a presentation of views by interested
parties as to the manner in which the Board has historically cal cul at ed
the fringe benefit conponent of a nake-whol e award/ we concurred in the
General (ounsel 's proposal that the Board periodical ly undertake a survey
of collective bargaining agreenents in order to assure that the fringe
benefit formula is premsed on current data. Toward that end, we agreed
to attenpt to seek funding for such a survey. V¢ also held that, in the
interim we would calculate fringe benefits on a case-by-case basi s and
indi cated that such an anal ysis woul d be based (as is the general |abor
wage rate) on an averagi ng of conparable contracts. (J. R Norton

Gonpany, Inc. (1984) 10 ALRB No. 42 (Norton).)

However, we limted Norton, insofar as we held in that case that
any deviation fromthe established fringe benefit formul a coul d be had
only in those cases whi ch had not yet gone to hearing before an ALJ.

S nce the ALJ's Suppl enental Decision in the instant case i ssued on August
29, 1983, prior to issuance of Norton, the standard 22 percent fringe
benefit formul a ostensi bly should control here. But, in his Suppl enent al
Decision inthis case, the ALJ expressly invited the Board to consi der

that, should it find a particular non-AdamDairy contract "conparabl e" for
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pur poses of the basic nakewhol e hourly wage rate, it mght accept that

sane contract as an equal ly suitabl e basis for conputing the fringe

benefit conponent. V& agree with his observation that:
Vére the Board inclined to depart fromthe .22 fringe factor
nmandat ed by AdamDairy, the instant action provides, in sone
aspects, a paradigmcase for such refornul ation. Respondent
herein is able to refer to one existing contract (Myer)-- which
General Qounsel concedes contains the prevailing wage rate upon
whi ch to base nake-whol e earnings. The fringe benefits of the
‘nodel ' contract are readily cal cul abl e as a percentage of the
entire 'package' (see RX44). And, the actual bargai ning history
bet ween the UFWand Respondent suggests the acceptability of the
Meyer contract during the period in question (ALJD, p. 18, fn. 14)

V¢ recogni ze that Norton, as well as the Board s prior approach
to both the wage rate and fringe benefit conponents, contenpl ates an
averaging of nultiple contracts. Here, however, it is General Qounsel's
position that there is no conparabl e contract other than the Myer
contract. A's General (ounsel argues, the Meyer contract was negoti at ed
I n 1977, contenporaneously wth the bargaining viol ati ons at issue herein,
both Meyer and Respondent are Salinas area operations, and fresh narket
tomato contracts fromother areas of the state generally exhibited a | ower
wage rate than did the Meyer contract. In any event, General QGounsel
concedes that even when neasured agai nst the Meyer contract, Respondent
pai d prevailing wages and therefore incurs no actual nonetary liability
for the basic wage rate.

Uhder present circunstances, where only one contract nay be
deened conpar abl e for purposes of assessing the basi c nakewhol e wage rate,
we believe that sane contract provides a useful basis for conputing the

fringe benefit portion of the overall

13.
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contractual nakewhol e renedy. Qur finding in that regard shoul d not be
construed as an indication that the Board has necessarily abandoned its
belief in the appropriateness of a single and consistent fornula for
conputing fringe benefits. Rather, we sinply look to the intent of the
Interimprocedure approved in Norton , but only insofar as the record

herein permts. Norton calls for a survey of the fringe benefit conponents

of multiple contracts whereas here we ook only to the Meyer contract.

Norton al so establishes a specific procedure for conputing fringe benefits

on the basis of precise data neasured by actual hours worked. Srict
adherence to that procedure would require that we remand this natter to the
Salinas Regional Ofice of the Board for new nakewhol e specifications.
However, we are persuaded that, as the ALJ acknow edged, we can derive a
wor kabl e percentage fornmul a fromavail abl e data, specifically, Respondent's
-Exhibit No. 44.

The foregoing exhibit is the result of a stipul ated agreenent
bet ween General Gounsel and Respondent as to the actual dollars expended by
the Meyer Gonpany in fringe benefits. That stipulation also sets forth the
total dollar expenditure in wages by Meyer and thus provi des a neans by
which we nay derive a ratio of earnings to fringe benefits.

During 1977, the relevant year for neasuring Respondent's
nonetary liability for makewhol e fringe benefits, Meyer paid out
$967,231.23 in general |abor wages plus $56, 511 i n nonmandat ory negoti at ed
fringe benefits. Those benefits break down as fol | ows :

TITTETTETTTT T
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Bonuses pai d under contract ....... $ 8,329.00

Vacation Pay ..................... 142. 67
Qeertine Pay ...................... 131. 95
R P. Kennedy Fund. . . . . . . . . 17,305.28
Juan de la Quz Fund. ............. 10, 488. 05
Martin Luther King Fund ........... 5,244. 04
Labor Day Holiday Pay ............. 14, 870. 23

Thus, for every dollar Meyer paid in basic wages, the Gonpany paid out an
addi tional .058425546 in nonmandat ory fringe benefits.

Appendi x A attached to the ALJ's Decision represents General
ounsel ' s revi sed post-hearing cal cul ati ons for approxi natel y 600
i ndi vi dual s who were enpl oyed by Respondent during the rel evant nakewhol e
period, excluding the discharged discrimnatees. As noted previously,
si nce Respondent incurs no nakewhole liability for its basic wage rate,
Appendi x A pertains only to the fringe benefit conponent of the nakewhol e
renedy for the enpl oyees listed therein.

The fornul a utilized by General (ounsel, and affirned by the ALJ,
(subject to corrected payroll data for enpl oyees listed in ALJ Deci sion,
p. 19, fn. 15), is consistent wth Board practice as set forth in Adam

Dairy, supra, and Robert H Hckam (H ckan) (1983) 9 ALRB Nb. 6. That

formul a contenpl ates that of the total nmakewhol e package (wages and fringe
benefits conbi ned), 15.7 percent represents negotiated nonnandatory fringe
benefits and 6.3 percent represents enpl oyer contributions to gover nnent
nandat ed enpl oyee benefit prograns. Accordingly, General Gounsel first

di vi ded each enpl oyee' s year-endi ng gross earnings by .78
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(100 percent mnus 22 percent for fringe benefits), then took 93.7 percent
of the resulting anount (i.e., 100 percent mnus the 6.3 percent which

H ckampermts an enpl oyer to deduct for actual paynents into nandatory
funds) and, finally, subtracted the total gross earnings fromthe anount
derived fromapplication of the 93.7 percent figure.

In accordance wth, our Decision herein, all of the figures in
the Net Makewhol e col umms of the ALJ's Appendi X A are subject to revision
pursuant to the fringe benefit percentage factor drawn fromthe Myer
contract. To facilitate that conputation, Respondent is directed to
conput e the net makewhol e due the enpl oyees in the ALJ's Appendi x A by.
mul tiplying its enpl oyees actual gross year-end earnings by the 6 percent
(i.e., 1.058425546 rounded off) Meyer fringe factor. S nce the Meyer 6
percent figureis inthis instance a substitution for only that portion of
the AddamDairy fornula which is assigned to negoti ated nonnandat ory
benefits, the Meyer add-on is not subject to the Hckamsetoff for
nandat ory contri buti ons. o F nal conputations are subject to review and
approval by the Regional Drector.

Wth respect to those enpl oyees whomthe ALJ found were
discrimnatorily discharged, and therefore were not enpl oyed by Respondent

during the backpay period, he conputed their individual

*'g nce gover nnent nandat ed enpl oyee benefit prograns are not covered by
col l ective bargai ning agreenents but nust be nade by the enpl oyer even in
t he absence of a collective bargai ning agreenent, they are not a factor
when conputing nonetary liability for backpay or nakewhole. (J. R Norton
(1984) 10 ALRB 42, at p. 17.)

16
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backpay anount, the nmakewhol e suppl enent due t hembased on the Adam Dairy
formul a, and added expenses where applicable. Those conputations are
attached to the ALJ's Decision as Appendices B-1 through B-105. Attached
herew th as Appendix Ato the Board's Decisionis alist of the

di scrimnatees found by the Board to have been discrimnatorily di scharged
on Septenber 13, 1977, and the net anount due each of them Appendix Bto
the Board' s Decision is a summary of the worksheet conputations by which
the Board reconputed the ALJ's figures to conport wth the Meyer 6 percent
fringe benefit figure. As we have done wth nondi scrimnatees entitled to
t he makewhol e renedy, we nake no al |l onance for nandatory contri bution
setoffs for the di schargees.

The O ssent argues that it is error for us to apply a fringe-
benefit formul a derived fromthe Meyers contract "because there i s nothi ng
inthe record to indicate that Mirphy and Meyers woul d have spent the sane
proportion of their payroll on [fringe benefits]." Accordingly, we are
urged to apply an AdamDbDairy-type formula. However, application of an Adam
Dai ry-type formil a assunes no | ess than what we have assuned in this case,
nanel y, that the nakewhol e anount the enpl oyer woul d pay is the sane
percentage of fringe benefits as the sanpl e of enpl oyers fromwhomt he
formula is derived. In the final analysis, the only real difference
bet ween the approach we utilized and the approach urged by the dissent is
the sanpl e fromwhi ch our respective fornula is derived. Inplicit in the
di ssent's approach is the assunption that an average derived froma survey

of nonnanuf act uri ng
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enpl oyers is nore likely to represent what the UFWand Respondent woul d
have agreed to than woul d a contract negoti ated between the UFWand an
al nost exactly situated tonato grower. V¢ have rejected that assunption.

Gonput ati on of the Backpay Anount

Respondent objects to the anount of the uniformgross backpay
amount whi ch the ALJ recomrmended serve as the threshol d award to each of
the discri mnatees, subject of course to deductions for individual interim
earnings setoffs. Respondent contends that the ALJ shoul d have conputed
earnings on the basis of a weekly rather than a daily average on the
grounds that sone enpl oyees work | ess than a full week. u V¢ find no nerit
in the exception.

In Hgh & Mghty Farns (1982) 3 ALRB No. 100, the Board

affirmed its policy of conputing net backpay (gross backpay mnus interim
earnings) on a daily basis. UWilization of a daily formula to conpute
backpay renedi es was approved in N sh Noroian Farns v. Agricul tural Labor

Rel ati ons Board (1984) 35 Cal.3d 726 and properly foll oned by the ALJ in

this case. Respondent has not denonstrated extraordinary circunstances to
warrant a deviation fromthe standard formula, particularly where, as
here, the backpay period is of approxinately one nonth durati on and
concerns enpl oyees who were enpl oyed in a clearly seasonal tomato harvest

oper at i on.

LETTHETTEET T

7 Respondent arrived at an average gross earning of $789.44 on the basis
of weekly rather than daily averagi ng.
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Recovery of Travel Expenditures

Respondent excepts to the ALJ's al |l onances for recovery of the
cost of gasoline incurred by discrimnatees while seeking interim
enpl oynent. The exception | acks nerit.

The NLRB does not add such expenses to an enpl oyee' s gross
backpay award but rather deducts themfrominteri mearnings. Thus,
expenses are irrelevant under the federal rule where there are no interim
earnings. (NLRB Case Handling Manual, Part I11; Harvest Queen MII &
Hevator Gonpany (1950) 90 NLRB 320 [26 LRRM 1189].) This Board, however,

has not followed the NLRB rul e, di stingui shing NLRB precedents on the
basis of our adoption of a daily rather than a quarterly conputation of
gross and/or net backpay. Earnings are not conputed on a quarterly basis,
as under the NLRA but rather for the entire backpay period. For that
reason, we allow a discrimnatee to deduct expenses incurred "seeking or
working at interimenpl oynent at any tine during the backpay period from
interi mearni ngs accumul ated during the entire backpay period." (Hgh &

Mghty Farns, supra, 8 ALRB No. 100, citing Butte Miew Farns (1978) 4 ALRB

No. 90.) The ALJ's addition to gross backpay for travel expenses incurred
in conjunction wth efforts to seek work is consistent wth our prior
hol di ngs whi ch have fol | owned a uni f or m appr oach.

Applicable Interest Rate

The WFWexcepts to the ALJ's ruling that the interest rate
formula as set forth in the Board's Decision in LUEte Farns, Inc. (1982)

8 ALRB No. 55 be applied prospectively fromthe

[T
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8/

date of this Suppl enental Decision and Qder. V¢ find no nerit in the

exception, and adopt the ALJ's rational e.
M ssing D scri m nat ees

Respondent excepts to the ALJ's recommendation that the record in
this proceeding renain open for a period not to exceed two years in order
to permt an additional sixty alleged and naned di scri mnatees to cone
forward and attenpt to prove that they were di scharged on the norni ng of
Sept enber 13, 1977.

W find nerit in Respondent’'s exception. As General (ounsel has
never noved the Board to reopen, the hearing for the taking of evi dence
wth regard to any other discrimnatees, we do not believe it woul d
further the purposes and policies of the Act to prolong this natter. Qur
ruling does not preclude General Gounsel fromfiling a Motion for
Reconsi deration of this issue on the grounds that he possesses i nfornation
concerning potential discrimnatees other than those covered by the O der
her ei n.

Aleged D scharge of Oews 4 and 5

Respondent excepts to the ALJ's inclusion of nenbers of Gews 4
and 5 wthin the class of discrimnatees entitled to renedy. V¢ find no
nerit in the exception.

Respondent contends that an estinmated 41 nenbers of those crews

were not discharged but voluntarily joined the strike. The

Y January 20, 1983, prior to issuance of the ALJ's Suppl enent al
Decision in the instant proceeding, and in reliance on Hgh and Mghty
Farns, supra, 8 ALRB No. 100, General (ounsel noved the Board to nodify
its Oder in5 ALRBNo. 63 so as to provide for the Lu-Ete formul a
wher eas Respondent argued that the Board is not free to nodify the
interest rate after appellate court review The positions of both parties
was consi dered by the ALJ herein in rendering his ruling.
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ALJ observed that while there is language in both the ALJ's and the Board' s
Decisions in the underlying liability proceeding in support of Respondent's
position, he finds the record in that case to be anbi guous. Accordingly,
he ruled that the anbiguity requires an anal ysis of the testinony of each
of the alleged discrimnatees regardi ng his/her presence during the events
inquestion. In our reviewof the record, we find that the enpl oyees for
whomthe ALJ granted renedial relief were those who credibly testified that
they reported to work on the norning of Septenber 13, found entrances to
the fields bl ocked, and were advi sed by supervi sors Frances Arroyo and/ or

M ke Mirphy that there was no | onger any work for them Respondent did not
succeed in rebutting that testinony. &l

The I ndi vidual D scri m nat ees

V¢ have careful ly reviewed Respondent's and General Gounsel 's
nuner ous exceptions to the ALJ's findings and concl usions that 107 of
the 114 al |l eged di scri mnatees who testified at the conpliance hearing

were discrimnatorily di scharged. =

9/The UFWdi d not except to any of the ALJ's findings as to the backpay
awards of the individual discrimnatees who testified at the hearing.
Nei ther did the Uhion except to any of the ALJ's conclusions that certain
enpl oyees failed to qualify as nenbers of the class of discrimnatees.
Thus, we adopt, pro forma the ALJ's findings and conclusions as to the
follow ng discrimnatees for whomno party filed exceptions: Jose Luis
Gnez (Cabrera), Goncepcion Gonez, Roque T. Lopez, Esequiel Z M| al obos,
Ventura Luna, Angel Ramrez, Angel Villagonez and Raf ael Quznan.

1o See Respondent' s exceptions to the ALJ's findings relating to
Nativi dad Moral es Lopez, Augustin Nava, Rafael Mbnroy, Lucia Ganpos, David
Canpos, Socorro Canpos, Maurilio Vasquez, Carnen Vasquez, A berto Zaval a
(havez and Manuel Sanchez.
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Respondent ' s exceptions do not present any factual or |egal -
argunent which the ALJ failed to either consider or properly analyze in his
Suppl enental Decision. V¢ wll only briefly di scuss them here.

Respondent ' s exceptions to the backpay findings can be grouped into the
follow ng categories: (1) sone discrimnatees wllfully failed to report
their earnings, thus rendering themineligible for any backpay; & (2) the
interi mearnings of sonme discrimnatees were not properly credi ted;l—Z (3)

the bulk, of the discrimnatees failed to nake an adequate job

ngee Respondent ' s exceptions to the ALJ's findings relating to N col as
Chavez Mral es, Joaquin Chavez Chavez, R cardo Gonzal es, |Irnma Mral es
Lopez, Surelia Chavez, M rgina onzal es,. Cervando Gonzal es, Adel a L.
Perez, Maria Quadal upe Perez, Sal vador Zaval a Lara, |smael Zuniga, Miria
Quadal upe Zuniga, Mcaela Ml lal obos Zuniga, Aflredo Gil | ardo ( Mreno),
Angel ina Perez, denentina Perez/ Ranon C Perez, Gegorio Gnzal es,
Raf ael Zaval a, Adela C Zaval a and-Maria Luz Sanchez.

1—Z/See Respondent' s exceptions to the ALJ's findings relating to
Nat i vi dad Lopez Mral es, Rene (nzal es, Jose Gonzal es, Maria Oejel,
R chardo Rojas, Antonio Vaca, Qoria Chavez, Anelia L. Chavez, Joaquin
Chavez C(havez, Maria Al daco Mel chor, Trinidad Vaca A daco, Jose Carnen
Vaca A daco, Anvelia C (Chavez, Angelina Chavez, R cardo Gonzal es,
Faustino Gontreras, Irnma Mral es Lopez, Jose A Garcia, Maria Garcia, Jose
N Chavez, BEverado (ontreras, Jose Luis Ramrez, N col as Gasco Zaval a,
Surelia Chavez, Daniel Torres, Yolanda Lopez GQuznan, Mguel Andal on,
N col as Zaval a, Maria de Jesus ontreras, Euedi na Macias ontreras, Mria
de Jesus Chavez, Antonio Ruiz, Jose Luis Zavala, Vicente Martinez, BEma
A zano, and N colas P zano. See additional exceptions to the ALJ' s
findings relating to Margarita Hernandez, Mirginia Gnzales, Lidia Z de
Vasquez, David Sanchez Gaytan, Gervando Gonzal es, Maria Martinez, Adel a.
L. Perez, Maria Quadal upe Perez, Salvador Zaval a Lara, Luis Ramrez Lopez,
Anita M Lopez, Isnmael Zuniga, Maria Quadal upe Zuniga, Mcael a M || al obos
Zuniga, Afredo Gallardo (Mreno) , denentina Perez, Ranon C Perez,
Margarito Chavez, Antonio Andalon, Isidro C Puente, Pedro Gnzal es,
.Jose Luis Zanudi o, Ernesto Gnzal es, Quadal upe Al cantar, Manuel Mra
Luna, Rafael P. Chavez, Julian Gnzal es, Delfina M Hernandez, Gegorio
Gonzal es, Rafaepl o Zaval oa, Adela C Zaval a, Manuel Sanchez, Maria Luz
Sanchez, Delia H Mrales, Mguel Gnzeles, Idolina Martinez, Bma
Martinez Sanchez.
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search as evidenced, inter alia, by their failure to recollect the nanes of
the contractors to whom they spoke, by their reliance on contacts wth
famly nenbers and friends to find work, or by the discrimnatees failure

13/

to recall the nunber of enployers they contacted,=— (4) the travel

expenses of sone discrimnatees were not reasonabl e; 4 and (5) the

recol | ecti ons of sone w tnesses were generally so vague that no findi ngs
can properly be nade. e Respondent al so chal | enged the status of nine of
the di scharged workers as discrimnatees. Respondent clai ned t hat

Quadal upe Chavez Moral es, Guadal upe Mral es Chavez, and Merced P. Chavez,
Mirginia Qnzal es, David Sanchez Gaytan and Davi d Aquil era Her nandez wor ked

for OPMduring the afternoon of Septenber 13, and

13/ See Respondent's exceptions to the ALJ's findings relating to travel

expenses cl ai ned by di scri mnatees Rene Gonzal es, Antoni o Vaca, N col as
Chavez Moral es, Augustin Garcia, Jose Luis Ramrez, and Jose Luis Zamudi o.
For the nost part, Respondent indirectly challenged the travel expenses
awarded by the ALJ by chal | enging the sufficiency of the job search or

di scrimnatees’ veracity in describing their job searches, see, e.g.,
exceptions relating to Arturo Juarez Mendoza and Augustin Garibay. In
conput i ng expenses, the ALJ took into account the whol e of each w tnesses'
testinony. He arrived at an estinated al |l onance for expenditures incurred
by 45 of the 105 di scri mnatees which were directly related to their search
for interi menpl oynent. Those al | onances range froma | ow of $2.50
(BEverardo Gontreras) to a high of $108.00 (David Sanchez Gaytan). V¢
percei ve no basis in fact for altering his findings in that regard.

14 See Respondent' s exceptions to the ALJ's findi ngs concerning

the all eged vague testinony of David Aguil era Hernandez, Roberto Lenus,
FPomaldo G Mranontes, Arturo Torres, Aurelia Garcia de Chavez, Quillerno
G®nzales, Rcardo M Hernandez, Jose T. C Chavez.

= But each of the foregoing credibly described the events of Septenber
13, 1977 in detail and wth sufficient specificity to warrant the ALJ's
findings that they indeed qualified for inclusion wthin the class of
di scri mnat ees wongfully di scharged on that date.
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thus were not discharged wth the other discrimnatees on the norning of
Septenber 13. Respondent asserts that Delfina M Hernandez, Maria Luz
Sanchez, Mguel Gonzal es and Rafael Chavez were not present at all at the
worksite on Septenber 13, 1977, and thus coul d not have been di scharged.
Respondent' s exceptions to the ALJ's Decision are grounded in
fundanent al m sappr ehensi on of our backpay proceedings. In our
suppl enental proceedi ngs, "the burden is on the enpl oyer to establish facts
whi ch woul d negative the existence of liability to a given enpl oyee or
which would mtigate that liability." (N.RBv. Brown & Root, Inc. (8th
dr. 1963) 311 F.2d 447, 454 [52 LRRM 21151.) Respondent nust establish

its affirmati ve defenses, including interimearnings and any wllful |oss
of interimearnings, by a preponderance of the evidence. Mreover, it is
axiomati c that any uncertainties in the record in these proceedings are to
be resol ved agai nst the enpl oyer as wongdoer. (NLRBv. Flot Freight

CGarriers, Inc. (5th dr. 1979) 604 F.2d 375, 378 [102 LRRM 2579].)

The record in this case indicates that Respondent failed to carry
its burden of proof as to its assertions that certain discrimnatees
inflated the expenses which they incurred in seeking interi menpl oynent
and that the interimearnings of sone discrimnatees were not properly
credited so as to reduce Respondent's backpay liability. Respondent
failed to denonstrate that the discrimnatees' estinmate of their travel
expenses was unreasonable. |In excepting to the ALJ's recomended awar ds

of travel expenses, Respondent offers no concrete infornation or
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argunent as to howthe ALJ erred or why the workers' testinony shoul d be
disregarded. Qur reviewof the record convinces us that it supports the
travel expenses clained by the discrimnatees in seeking interim
enpl oynent. Respondent |ikew se failed to provide informati on as to when
chal | enged earnings were actual ly received; the only infornmation in the
record —other than the workers' own testinony -- was provi ded by
Enpl oynent Devel opnent Departnent (EDD) printouts, which showonly a
quarterly listing of earnings. The ECD printouts, wth the i nconpl ete and
I nconcl usi ve i nformation which they offered, could not negate the testinony
of those discrimnatees who deni ed working during the strike.

W agree wth the ALJ that each of the discrimnatees engaged in
a reasonabl e search for interimenploynent. It is inportant to reenphasi ze
that the discrimnatees were unl awful |y di scharged on Septenber 13, 1977,
whi | e the conpliance hearing did not take place until Gctober and Novenber
1982, sone five years later. The backpay period was only one nonth. It is
not surprising, then, that many of the discrimnatees could not recall the
nanes of each of the | abor contractors wth whomthey spoke, the | ocation
of the fields which they visited in search of work, or the nanes of the
conpani es to which they applied for work. Although their testinony nay have
| acked the specificity that Respondent denmands, each testified to a
reasonabl e effort to mtigate the | osses caused by Respondent's unl awf ul

conduct .

TEHEHETTTTETTT ]
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I ndeed, nany of the discrimnatees found interi menpl oynent. 16/

Respondent al so chal | enges sone di scri mnatees' reliance on
personal contacts wth famly nenbers/ friends, and Q P. Mirphy (OPV
coworkers as a nmeans of securing interi menpl oynent. However, this nethod
of job-seeking is common in agricultural enpl oynent, and sone of the
di scrimnatees custonarily sought and found enpl oynent in this nanner. It
can hardly be said to be unreasonabl e to have utilized this sane net hod
follow ng their unlawful di scharge by CPM

Respondent al so argues that, because sone di scri mnatees did not
recall all of their interimearnings, they should be denied all backpay.
However, given the five-year |apse between the interimenpl oynent and
conpl i ance proceedi ngs, as well as the very short backpay period, it is
hardly surprising that sone of the discrimnatees were confused as to their

i nteri mearni ngs.

16/ For exanpl e, Respondent argues that Rene Gonzal es did not conduct an

adequat e job search because he contacted only one interi menpl oyer.
However, I1n addition to contacti ng Gnzal es Packi ng, Gonzal es actual | y
obtai ned work, wth two other enployers during the backpay peri od.
Respondent al so argues that Qoria Chavez did not conduct a reasonabl e job
sear ch because she only checked at two conpani es; however, Chavez al so
testified that she relied on her famly to find work as she had done in
the past. Respondent al so argues that Trinidad Vaca A daco shoul d be

deni ed backpay because he only checked for work wth | abor contractors.
However, Vaca testified that he also went to the UFWhiring hall and ED
Li kew se, Respondent chal | enges Anelia C Chavez's job search, saying that
she only asked friends for work. Chavez al so testified that she checked
wth labor contractors. Respondent clains that Aurelia Chavez asked only
one enpl oyer for work; however, her testinony clearly indicates that she
principally relied on her husband who repeatedly sought work for the two
of them Respondent al so states that Maria de Jesus Gontreras only | ooked
for work at one place, yet her testinony indicates that she checked wth
friends and checked at various pl aces where she saw peopl e wor ki ng.
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Certainly Respondent failed to denonstrate that any di scrimnatee
intentional |y conceal ed infornation or fraudulently attenpted to claim
backpay for periods in which he/ she was actual | y worki ng.

V¢ believe that the ALJ correctly rejected the pi cker cards of
Quadal upe Chavez Moral es, Quadal upe Mral es Chavez, and Merced P. Chavez
i ntroduced by Respondent as concl usi ve evi dence of their enpl oynent in the
afternoon of Septenber 13. The three all testified very specifically that
they did not work that afternoon, and the date on the cards appears to
have been altered. Thus, we uphol d the AL)'s recommended backpay award to
the three workers.

The General (ounsel excepts to the AL)'s award of |ess than
t hree-days' backpay to discrimnatees Faustino OQejel and Del fina Perez
Qejel. The exception |acks nerit. The ALJ found that both Faustino and
Celfina Oejel testified credibly about their search for interim
enpl oynent. A so, based on their testinony, he found that they were
present when Frances Arroyo fired the discrimnatees on Septenber 13.
However, he determned that Respondent's backpay liability was cut off as
of Septenber 16, in |ight of picker cards submtted by Respondent show ng
that a Faustino Qejel and a Delfina Oejel Perez worked for Respondent on
Septenber 16 al though Delfina Oejel testified enphatically that she and
her husband did not return to Respondent's enpl oy foll ow ng the di scharges
and during the subsequent strike. She also specifically testified that
she had not filled in the picker card wth her nane and that the card was

not hers. n the card for Septenber 12, she is listed as Del fina
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P. Qegjel, the name M. Qejel testified that she used while working at
OPM However, our review of nunerous picker cards admtted i nto evi dence
I ndi cates that enpl oyees thensel ves probably never fill in their own
nanes; that task bel ongs to the respective crew checkers. e card for
Septenber 16/ 1977, clearly designates Faustino Oejel, crew No. 5.
Another card for the sane date is in the nane of Delfina Q Perez, wth Q
Perez crossed out and replaced wth Oejel Perez, also crew No. 5.

The General (ounsel 's exception to the ALJ's decision not to
award backpay to Josefina Quznan is wthout nerit. Quznan nowhere appears
in Respondent’s payrol| records for the 1977 harvest, thus the ALJ
correctly concluded that she was not a discrimnatee since, if not
enpl oyed, she coul d not have been fired on Septenber 13. Likew se, the
General (ounsel 's exceptions as to Gabi no Chavez, Jose Garcia Zaval a, and
Armando Lopez Paul are wthout nerit. The ALJ correctly limted their
backpay awards to the period prior to their reinstatenent by GPM Chavez
admtted that he returned to OPMon Septenber 15; the General Counse
stipul ated that Zaval a returned on Septenber 17, and Paul never
specifically denied returning to OPMon Septenber 17; as indicated by the
Gonpany' s payrol | records. The General Gounsel nowhere argued that, the
three workers' subsequent departure/discharge fromPMwere violative of
the Act, and the record does not establish why they | eft and/or were
termnated. The ALJ concluded that in light of their reinstatenent by OPV
Respondent ' s backpay liability termnated. General Gounsel offers no

per suasi ve argunent as to why the backpay period shoul d not be
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t erm nat ed.

General (ounsel excepts to the- ALJ's exclusion of Quillerno
Gnzal es fromthe class of discrimnatees. V¢ find no nerit in the
exception. (onzales testified that he al ways worked under the sane nane
and social security nunber, as well as his own picker card- However, he
does not appear anywhere on Respondent's 1977 payrol | records. For that
reason, the ALJ believed that even though Gonzal es testified in a sincere
nanner, sonet hing nore was requi red such as coenpl oyee W t nesses or
evi dence corroborating his enpl oynent during the tine pertinent herein. V¢
agr ee.

General (ounsel believes the ALJ, in excluding Maria Ana Lenus,
Aurelia Garcia de Chavez, and Franci sco Mendez H noj osa fromthe cl ass of
di scrimnatees on the grounds of insufficient recall of operative events
failed to accord adequate consideration to the | apse of tine between their
al | eged di scharge and the hearing. V& find no nerit in the exception.

Failure of recall was only one factor in the ALJ's anal ysis
concerning Maria Ana Lenus and Aurelia Garcia de Chavez. = Uhl i ke nost of
the other discrimnatees, there was no i ndependent supporting evi dence
placing themin Respondent's enploy at tines naterial herein. Ms. Lenus
testified that she had been on. maternity | eave, returned to OPMon

Sept enber 13,

glV\é note that failure to recall al so woul d have worked to Respondent' s

advantage but for other independent data. For exanple, Mguel A onzo
Espinoza's failure to recall the dates of his interi menpl oynent al nost
cost hi mni ne days backpay. Espi hoza bel i eved he had worked at Paul Masson
fromlate Septenber: 1977 through the end of the harvest that foll ow ng
Novenber. However, Masson payrol| records reveal enpl oynent there only

t hrough Crt ober 6.
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wor ked under her own picker card and was paid for approxi mately 1% hours of
work that day. However/ she does not appear on Respondent's payrol |l until
Novenber 4, 1977. Athough Ms. Chavez testified that, she | ooked for.
work w thout success during the strike, and participated, in picket |ine
duty, she could not testify at all about the events of Septenber 12 and 13,
1977. She said she al ways worked under her own picker card but does not
appear on the payroll for Septenber 12, or, for that natter, at any tine
after Septenber 7.

Wth regard to M. Mendez, the ALJ found that he was not
di scharged on Septenber 13, but had in fact worked 6%hours that day.
Moreover, M. Mendez testified that he subsequently joined the strike, did
not | ook for work during the two weeks foll ow ng, returned to Respondent's
enpl oy on Septenber 30, 1977, during the strike, for about eight, days and
then voluntarily left to work for Paul Masson where he renai ned t hrough
Novenber of that year.

Inlight of the thoroughness of the ALJ's anal ysis of the

backpay clai ns of the discrimnatees who testified, which, analysis

. : o 1
we have adopted, we believe no further discussion is necessary. 18

Respondent's Mbtion to Reopen Record in |ight of the

18/ Uoon concl usi on of the hearing, the ALJ granted General

Gounsel 's notion to exclude the followng individuals fromthe |ist of
alleged discrimnatees: Rafael Quznan, Jose Luis Gnez, and Goncepci on
Gnez. General ounsel conceded that none of the above had been enpl oyed
by Respondent at any tine during the rel evant 1977 tonat o harvest season.
Ve affirmthe ALJ's findings that four additional enpl oyees failed to
qgual ify as nenbers of the class.-of enpl oyees di scharged on Sept enber 13,
1977 on grounds, for exanple, that they did not report for work on that
date and thus coul d not have been di scharged. They are Josefina Quznan,
Gbino G Chavez, Qiillerno Gnzal es, and Franci sco Mendez H noj osa.
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Decision of the Third Dstrict Gourt of Appeal in WlliamDal Porto & Sons
v. Agricultural Labor Relations Board (1987) 191 Cal . App. 3d 1195 is hereby

denied wthout prejudice to refile said Mition in accordance wth the
Board's Oder in Mario Saikhon, Inc., Gase No. 81-CE5-EC (13 ALRB No. 8),
dat ed Novenber 16, 1987.

GROER

Pursuant to Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (ALRB or Board) hereby orders that Q P. Mirphy Gonpany,
Inc., doa Q P. Mrrphy & Sons, its officers, agents, successors, and
assigns shall:

1. Pay to the enployees listed in the attached Board Appendi x A
the anounts set forth therein beside their respective nanes, plus interest
thereon conpounded at the rate of seven percent (7% per annum conputed
guarterly, through the date of this Suppl enental Decision, and thereafter

in accordance wth our Decisionin Lu-Bte Farns, Inc. (1982) 8 ALRB Nb.
55.

2. Wth reference to the basic wage data refl ected i n Appendi x
A of the ALJ's Decision, but pursuant to our Decision herein approving
utilization of the Meyer 6 percent fringe benefit factor in lieu of the
standard AdamDairy formul a, Respondent w || reconpute the fringe benefit
portion of the nmakewhol e anard w thin 30 days of the issuance of this
Deci si on and, upon revi ew and approval by the Regional Drector, pay the
amounts resulting therefromto the enpl oyees listed in the ALJ's Appendi x
A plus interest thereon, conpounded at the rate of seven percent (7% per

annum conputed quarterly, through the date of this Suppl enental

31
13 ALRB No. 27



Decision, and thereafter in accordance wth our Decision in Lu-Bte

Farns, Inc. (1982) 3 ALRB No. 55.

Dated: Decenber 30, 1987
BEN DAM DO AN, Chai r nan

GREGRY L. GONOT, Menber
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MEMBER HENNLNG  oncurring and O ssenti ng:

By recalculating the fringe benefit portion of the nakewhol e
award pursuant to the Admnistrative Law Judge's (ALJ) ill-advi sed
suggestion that Q P. Mirphy's fringe benefits are "readily cal cul abl "
fromthe Meyers' costs "as a percentage of the entire package," the
Agricultural Labor Relations Board (ALRB or Board) has nade an unfounded
assunption that under the Uhited FarmVWrkers of America, AFL-AQ O (UFWor
Lhi on) contract, Mirphy woul d have spent the sane percentage of its overall
pay package on fringes as did Meyers. There is nothing in the record
before us to indicate that Mirphy and Meyers woul d have spent the sane
proportion of their payroll on such itens as overtine, vacation and
standby. It was precisely the realization that even ot herw se conparabl e
enpl oyers spend different anounts under the sane contract provisions that

pronpted the Board, inJ. R Norton Gonpany, Inc. (1984) 10 ALRB No. 42,

(Norton) to announce its intention to survey the cost-out figures of nany

enpl oyers to

33.
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devel op an updated fringe benefit percentage wth which to repl ace the Adam
Dairy 22 percent formula. (AdamDairy dba Rancho Dos, R os (1978) 4 ALRB
No. 24 (AdamDairy).)

The AdamDairy figure is an average derived froma 1974
survey of nonagricultural enpl oyers by the Bureau of Labor Satistics of
the US Departnent of Labor. The Board was concerned that the figure nay
not accurately reflect actual expenditures under nore recent URWcontracts.
h the other hand, it recogni zed the excessive anount of litigation |ikely
to be generated by attenpts to procure through subpoena cost -out
information froma representative sanpl e of conparabl e enpl oyers who were
not even party to the case. Therefore, the Board decided that, in the

i ntervening period between the issuance of its decisionin Norton and its

pl anned devel opnent of a survey and new fornula, it would attenpt to apply
the fringe benefit provisions of conparable contracts to the Respondent's
operations as reflected in the Respondent's own payrol | records. The new

approach announced in Norton is admtted y conpl ex and unw el dy, (see ny

dissent to 10 ALRB No. 42) conpared to the percentage fornmul a approach,
especially with respect to cal cul ation of such el enents as vacation pay,

overtine and standby tine. For that very reason, the Board held in Norton

that in cases such as Mirphy's, in which the ALJ' s decision had al ready
i ssued, the calculation of fringes by the AddamDairy formul a shoul d not be

disturbed. (AdamDairy dba Rancho Dos Ros, supra, 4 AARB No. 24.) Sated

t he Board:
[HHEEEELrr
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The new formul a for cal cul ati ng makewhol e fringe benefits
announced in this Decision shall be applied to all cases which
have not yet gone to hearing before an ALJ. {dven the anount of
tinme and expense that has gone into nakewhol e cases whi ch have

al ready been decided by ALJs, we find it inprovident and
unnecessary to utilize additional limted resources on those
cases. In those cases in which an admnistrative hearing has been
held, but in which an ALJ's Decision has not yet been transferred
to the Board, we shall |eave to the discretion of the ALJ whet her
to reopen the record and/ or order recal culation in accordance wth
this Decision. The limted retroactive application of this
nakewhol e fringe benefit formul a effectuates the policies of the
Act without unduly burdening or del aying the admnistrative
process and wthout unfair surprise to parties who relied on our
prior rues. (See In Re Marriage of Brown (1976) 51 Cal . 3d 838.)
(J. R Norton Gonpany, Inc., supra, 10 ALRB No. 42, pp. 23-24;
enphasi s added.)

The Board now di sregards its own precedent and seeks to change
the formul a on an i nconpl ete record.
There is one other aspect of the Board's Decision that requires

coment. | stongly oppose the majority's suggestion that the decision in

WlliamDal Porto & Sons v. ALRB (1987) 191 Gal . App. 3d 1195, has any

application to this case. Aside fromthe pervasi veness of the bad faith
conduct which easily distinguishes this case onits facts fromDal Porto,
the makewhol e award agai nst this Respondent was | ong ago finalized by the
appel late courts. The Board's decision to reopen this and other simlarly-
situated cases for reconsideration in light of a single decision froma
different appellate district is contrary to the principles of res judicata
and | aw of the case and is inconsistent wth this Board s statutory nandate
to pronote stability in agricultural labor relations. (See Holtville Farns

v. Agricultural Labor Relations Board (1985) 158 Cal . App. 3d 388; see

35.
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also NNRB v. Deena Artward (1960) 361 U S 398, 411, Justice Frankfurter
concurring; ALRBv. Abatti Produce, Inc. (1985) 168 Cal . App. 3d 504,
Lhited Dredging G. v. Industrial Acc. Com (1930) 208 CGal. 706, 713-

714; International thion of Mne, MIl and Svelter Wrkers v. Eagle
A | cher Lead Gonpany (1945) 325 U S 335, 341-342.)

After taking four years to reviewthis conpliance case, and
after laboriously reconputing the ALJ's makewhol e award for over 600
enpl oyees, the Board nowinvites the Respondent to convince it that
nakewhol e shoul d never have been awarded in the first place. Such an
approach can serve neither farnworker nor enployer interests. This case
has gone on | ong enough.

Dated: Decenber 30, 1987

PATR KW HENN NG  Menber

36.
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(Net Anount Due Enpl oyees Discrimnatorily D scharged)

Nat i vi dad Moral es Lopez
Rene Gonzal es

Jose Gonzal es

Augustin Nava
Faustina Qe el

Maria Qejel

Raf ael Monr oy

R cardo Ry as

Luci a Canpos

Beatrice Zaval a

Cavi d Canpos

Socorro CGanpos

Antoni 0 Vaca

Qoria 3. (havez

N col as Chavez Moral es
Anelia L. (havez
Joaqui n Chavez Chavez
Mari a Al daca Mel chor

Ti ni dad Vaca A daco

Jose Carnen Vaca A daco

. Amelia C (Chavez

. Angel i na Chavez

R cardo Gonzal es
Fausti no Contreras

I rma Moral es Lopez

13 ALRB No. 27

$1, 240.
$1, 107.
$1, 346.
$1, 057.
$ 131
$1, 346.
$ 989.
$1, 486.
$ 804
$1, 391.
$1, 035.
$ 542
$1, 476.
$1, 346.
$ 616.
$1, 106.
$ 736.
$1, 346.
$1, 346.
$1, 346.
$1, 001.
$1, 001.
$1, 346.
$1, 134.
$1, 247.

68
63
26
20
38
26
45
26
40
26
04
83
26
26
65
76
64
26
26
26
64
64
26
26
39



26. Jose A Garcia $ 682.32

27. Mria Garcia $ 846.79
28. Jose N Chavez $1, 396. 26
29. Bverardo Contreras $ 928.05
30. Agustin Garcia $1, 355. 39
31. Jose Luis Ranirez (A onzo) $1, 263. 52
32. Quadal upe Chavez Mral es $1, 380. 01
33. Ncolas Gasca Zaval a $1, 358. 76
34. Merced P. Chavez $1, 346. 26
35. Aurelia Chavez (Pantoja) $1, 346. 26
36. Daniel Torres $ 733.13
37. Yol anda Lopez Guznan $1, 346. 26
38. Mguel Andal on (Sanchez) $1, 360. 32
39. Ncolas Zaval a $ 652.61
40. Maria De Jesus Qontreras (Maci as) $1, 346. 26
41. Enedi na Maci as Qontreras $ 982.68
42. Maria De Jesus Qontreras $1, 421. 26
43. Antonio Rii z (Estrada) $1, 346. 26
44. Arnmando Lopez Paul $ 185.49
45. Jose Luis Zaval a $ .912.05
46. M cente Mrrtinez $1, 162. 86
47. Bwa R zano $1, 064. 30
48. N colas P zano $1, 064. 30
49. Jose Garcia (Zaval a) $ 179.86
50. Margarita Hernandez $ 730.69
51. Mirginia Gnzal es $1, 342. 16
52. Maurilio Vasquez $ 472.68
2.
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53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
12.
73.
74.
75.
76.
77.
78.
79.

Carnen Vasquez (Ramrez)
Lidia Z De Vasquez
Delfina P. Qegjel

Cavi d Sanchez (Gayt an)
CGervando Gonzal es

Foque T. Lopez

Maria Martinez

Cavi d Agui | era Her nandez
Adela L. Perez

Maria Guadal upe Perez
Sal vador Zaval a (Lara)
Luis Ramrez Lopez
Anita M Lopez

M guel A onzo Espi nosa
Roberto Lenus

Fonal do G Mranont es
Arturo Torres

| snael Zuni ga

Maria Quadal upe Zuni ga
Mcael a M || al obos Zuni ga
Ezequel Z M| al obos
Afredo Gl ardo
Angel i na Perez

d enentina Perez

Ranon C. Perez
Margarito Chavez

Ant oni 0 Andal on

13 ALRB No. 27

$ 550.
$1, 346.
$ 131
$ 948
$1, 395.
$ 252.
$ 739.
$1, 391.
$1, 020.
$1, 020.
$ 694
$1, 150.
$1, 108.
$1, 099.
$1, 406.
$1, 346.
$1, 399.
$1, 155.
$1, 070.
$1, 080.
$ 800.
$1, 155.
$1, 020.
$1, 081.
$1, 031.
$1, 346.
$1, 451.

38
26
38
88
76
79
94
26
00
00
46
63
21
01
26
26
59
46
11
42
06
46
70
26
39
26
26



80. Isidro C Puente
81. Pedro Gonzal es
82. Jose Luis Zanudi o
83. Enesto (Gnzal es
84. Quadal upe A cantor
85. Manuel Mral Luna
86. Rafael P. Chavez

87. Julian Gnzal es

88. Delfina M Hernandez

89. Gegorio Gnzal es
90. Rafael Zaval a
91. Adela C Zaval a

92. A berto Zaval a Chavez

93. Arturo Juarez Mendoza

94. Agustin Gari bay
95. Manual Sanchez
96. Maria Luz Sanchez
97. Gelia H Mrales

98. Rcardo M Hernandez

99. Jose T. C Sanchez
100. Mguel Gonzal es
101. Ventura Luna

102. Angel Ramirez
103. Angel M || agonez
104. ldolina Martinez
105. Ewma Martinez

13 ALRB No. 27

$1, 135.
$ 993.
$1, 190.
$ 706.
$1, 346.
$ 989.
$1, 416.
$1, 346.
$1, 346.
$1, 346.
$ 595.
$1, 083.
$1, 117.
$1, 346.

14
08
34
83
26
23
26
26
26
26
75
60
66
26

$ 664.57

$ 661

$ 675
$ 868.
$1, 400.
$1, 018.
$1, 346.

$ 0

B B B &

745.
999.
831.
795.

.75
39
96
26
99
26

66
01
93
50
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CASE SUMVARY

Q P. Mrrphy ., Inc. 13 ALRB No. 27
(U Case Nos. 77-(E31-Met al.
BACKAROUND

In the underlying liability phase of this proceeding (5 ALRB Nb. 63), the
Agricultural Labor Relations Board (ALRB or Board) found that Respondent
0. P. Mirphy Gonpany had engaged in unl awful surface bargai ning for the
pur pose of del ayl ng agreenent on a col | ective bargai ning agreenent until
after the end of the then current tomato harvest season. Respondent was
ordered to nake its agricultural enpl oyees whole for its violation of the
statutory duty to bargain; that is, to conpensate enpl oyees for the

di fference between their actual wages and that which they |ikely woul d
have been recei ving had Respondent bargai ned in good faith and reached
contract wth the Uhion as to enpl oyees' wages and ot her terns and
conditions of enpl oynent. The nmakewhol e period woul d commence with the
date of the first negotiations session in July 1977/ and continue until
such tine as Respondent commenced bargai ning in good faith. In addition,
the Board found that Respondent discharged virtually all its tonato
harvesting crews in retaliation for their having engaged i n concerted
activities protected by the Agricultural Labor Relations Act (ALRA or
Act). S nce Respondent had of fered such enpl oyees rei nst at enent

approxi nately one nonth follow ng their discharge, prior to issuance of
the Board s decision on that question, the Board wai ved the standard

rei nstatenent order but directed Respondent to pay the di schargees what
they woul d have earned during that tine had they not been di scharged in
violation of the Act, such anounts to be offset by earni ngs those sane
enpl o%ees nay have received fromother enpl oynent during the backpay

peri od.

ALJ'S DO S QN

In determning the extent of the nmakewhol e period, the ALJ concl uded t hat
Respondent's obligation in that regard ceased i n Novenber 1977, shortly
after close of the relevant tonato harvest season. He found that the

di scharged enpl oyees, as well as their replacenents, were entitled to
recei ve t he makewhol e suppl enent since the nakewhol e anount represent ed
what either group of enpl oyees woul d have been earni ng but for
Respondent's failure to bargain in good faith to contract. |In order to
determne the basic or general hourly wage rate Respondent shoul d have
been payi ng, General Gounsel argued successfully that there was only one
rel evant neasure; that is, the contract between the Lhion and the Meyer
Conpany, also located in the Salinas area wth operations simlar to those
of Respondent’'s. Al though he adopted the Meyer contract as the

"conpar abl " benchrmark for the basic wage rate, the ALJ continued to
adhere to the established Board formul a of addi ng 22 percent to the basic
wage rate to represent the fringe benefit portion of the total nakewhol e
package. However, the ALJ al so observed that shoul d the Board decide to
deviate fromthe standard fringe benefit formula in any given



Gase Summary p. 2

case, and to instead adopt the whol e of the "nodel " contract for both the
basi c wage and fringe benefits, this was such a case. Wth respect to the
di scharged discrimnatees, their individual identities had not been

establ i shed by the Board in the underlying unfair |abor practice
proceeding. As they were discharged prior to the start of work, there are
no payrol |l records establishing who did in fact report to work that
norning. Accordingly, the ALJ ruled that clainmants potentially entitled to
backpay woul d be those who could credibly testify in the conpliance
proceedi ng that they reported for work on the pertinent date but were

di scharged. 0 the 174 enpl oyees whom General (ounsel al |l eged were

di scharged, only 114 actual ly testified. { those, the ALJ found that 105
of themwere able to prove by a preponderance of the evidence that they
fall wthin the class of discrimnatees entitled to the backpay renedy.

BOARD S DEQ S ON

The Board adopted the ALJ's rulings, findings and concl usions in nost
respects and, in particular, followed his recoomendation to | ook to the
whol e of the "nodel " contract for both the basic wage rate as well as the
fringe benefit package. The Board differed fromthe ALJ insofar as it
rejected his recommendation that the record in this natter be kept open
for a period not exceeding two years in order to permt other potential
discrimnatees to cone forward In an attenpt to perfect their claimto
backpay.

CONOURRENCE DI SSENT

Menber Henning di ssented fromthe majority's decision to cal culate the
fringe benefit percentage of the makewhol e renedy due di scri mnatees here
based upon the benefit expenditures of a separate enployer. He finds no
basis in the record to support the fornul a chosen to cal cul ate the noni es
due, and noted that J. R Norton Gonpany, Inc. (1984) 10 ALRB No. 42
required the Board to utilize the formula set forth in AdamDairy dba
Rancho Dos R os (1978) 4 ALRB No. 24.

Menber Henni ng al so opposed the majority suggestion that the underlying
liability natter could be reconsidered in light of recent case authority.
He noted the nmassive amount of tine it took to resolve this matter and
rejected retroactive application of newcase lawto finally resol ved Board
cases.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *

13 ALRB No. 27
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Suart A Win, Admnistrative Law Judge:

O 26 Gctober 1979, the Agricultural Labor Rel ations Board i ssued
a Decision and Oder in the above-captioned proceeding (5 ALRB No. 63)
finding, inter alia, that Respondent had discrimnatorily discharged its
tomat o harvesting enpl oyees for striking in violation of section 1153(a)
and (c) of the Agricultural Labor Relations Act.y The Board directed that
Respondent nake whol e the discrimnatorily di scharged enpl oyees for any
| osses they suffered as a result of these di scharges, by paynent to each
of themof a sumof noney equal to the wages they | ost plus the expenses
they incurred as a result of Respondent's unlawf ul di scharge from13
Septenber to Cctober 15, 1977, |ess respective net interimearnings,
together wth interest at the rate of 7%per annum (backpay).

Further, Respondent was found to have viol ated Labor Gode section
1153(e) and (a) by refusing to bargain in good faith wth the UFW
Respondent was ordered to nmake Respondent's enpl oyees whol e for all | osses
of pay and ot her economc | osses sustained by themas the result of
Respondent' s refusal to bargain from29 June 1977 to the date Respondent
"commences to bargain in good faith and thereafter bargains to a contract
or a bona fide inpasse” (nake whol e).

Respondent' s Petition for Review was denied by the Gourt of
Appeal for the First Appellate Dstrict, Ovision Four, on Novenber 10,
1980, and hearing was denied by the CGalifornia Suprene Gourt on Decenber
10, 1980.

1. Hereinafter referred to as the "Act".



The parties were unabl e to agree on the anount of backpay or nake
whol e due any of the discrim natees/enpl oyees, and on 20 Gct ober 1981, the
Regional Drector of the ALRB issued a partial backpay specification. The
Respondent filed an answer on 16 Novenber 1981. An anended nake whol e and
backpay specification was issued by the Regional Director on 24 August
1982, and an answer was filed by Respondent on 3 Septenber 1982. A second
anended backpay and nake whol e specification issued 29 Septenber 1982, and
a third amended backpay and nmake whol e specification i ssued 5 Qct ober
1982. Respondent filed its answer to the second and third anended nake
whol e and backpay specifications on 14 Cctober 1982. A hearing was hel d
before ne in Salinas, Galifornia, on Gctober 5, 6, 7, 8, 13, 14, 15, 19,
20, 21, 22, 25, 26, 27, Novenber 1, 2, 3, 4, and 5, 1982. Al parties
were given a full opportunity to participate in the hearing, and General
Gounsel and Respondent filed post-hearing briefs.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs filed
by the parties, | make the follow ng findi ngs:

. BACKGROUND

The tonmato harvesters involved in this conpliance proceedi ng
engaged i n a one-day work stoppage in support of di scharged co-worker
Sal vador Hurtado on 12 Septenber 1977 (5 ALRB No. 63, p. 17). The
foll ow ng day, Septenber 13, the enpl oyees entered the fields to begin to
work. Wen the president of the enpl oyees’ negotiation conmttee (Antonio
Margarito) stated that the harvesters would not work until Hurtado was

rehi red, supervisor



Frances Arroyo threatened that they could all be considered di scharged.
Mbst of the enpl oyees subsequently left the fields (5 ALRB No. 63, pp. 18-
19). The Board concl uded that the workers had been fired en nasse, and
that the Respondent's liability for the discharged strikers extended from
13 Septenber until QGctober 15, 1977 -- the date they were all offered
reinstatenent (5 ALRB Nb. 63, pp. 21-23).

The Board further found that the Respondent unl awful |y attenpted
to delay negotiations until the end of the tonato harvest of 1977, in an
effort to preclude the possibility of agreenment on a contract and
commtted various per se refusals to bargain in violation of Labor Code
sections 1153(e) and (a), which illegal conduct was responsible for the
parties' failure to reach an agreenent. (5 ALRB No. 63, pp. 12, 26). The
Board found that Respondent first denonstrated its intention not to
bargain in good faith on 29 June 1977, the date of the first negotiation
sessi on.

. 1SSES

By way of pleadings, notions, stipulations, or references
in post-hearing briefs, the parties have placed at issue the
.2
fol |l ow ng: =
A Mike Wol e
1. The ldentity of Enpl oyees Entitled to Mike Wol e.

General (ounsel suggests that all enpl oyees on the Respondent's

payrol | during the pertinent payroll period plus the

2. @General Gounsel and Respondent have included their revised
calculations in post-hearing briefs. The differences contai ned therein
constitute the focal point of this suppl enental decision regardi hg nake
whol e and backpay.



di schar ged enpl oyees shoul d be awarded this renedy. Respondent denies

that any of the di schargees shoul d recei ve nake whol e.

2. The Nake Wiol e Peri od.

General ounsel urges that the nake whol e period runs from29
June 1977 until 6 January 1978 -- the date it agrees that Respondent
commenced bargaining in good faith. (General ounsel's Brief, p. 297).
Respondent contends that the cut-off date shoul d be 13 Gctober 1977 --
the period for which the Board had recei ved evi dence of Respondent's
bargai ning posture in the underlying unfair |abor practice proceedi ng.
Aternatively, Respondent presented evidence that the parties net for the
pur pose of col | ective bargai ning on 27 ctober 1977, wth a neeting
schedul ed for the sane purpose on 6 January 1978 (5 ALRB No- 63, Reporter
Transcript, Vol. XXM, pp. 35-36). Thus, it suggests that 27 Cctober
1977 woul d be the outside cut-off date for liability.

3. Prevailing Vdge Rates.

General ounsel has conceded that Respondent paid prevailing
wages during the period in question and therefore requests no additi onal
wage suppl enent in its proposed nake whol e fornul a. Respondent argues t hat
the make whol e wage of $4.26 per hour was established in Perry Farns
(1978) 4 ALRB Nb. 25, and that a statew de survey of fresh narket tonato
contract suggests that there is no nake whole liability. (Respondent's

brief, p. 84.)



4. Finge Benefits.

Both parties suggest sone divergence fromthe AdamDairy forml a
(4 ALRB No. 24). eneral ounsel requests that an adjustnent be nade to
gi ve Respondent credit for nandatory contri butions —workers'
conpensat i on, unenpl oynent insurance, and FICA -- at the 1974 rate, rather
than credit for actual contributions nade. 3 Respondent, on the ot her hand,
suggests that the fringe package should be identical to that provided in
the Meyer Gontract (which was General (ounsel's basis for determnati on of

actual wage rates).

B. Backpay

1. The ldentity of the DO scrimnatees DO scharged on 13
Sept enber

General ounsel contends that all enpl oyees who do not appear on
Respondent' s weekly payrol|l for the period fol |l ow ng Septenber 13 who
establ i shed through testinony or payroll records that they were present on
13 Septenber 1977 should be entitled to backpay. Thus, General Qounsel's
second and third anended nake whol e and backpay specifications (GX 1-X
and 1-2) list 174 discrimnatees categorized as foll ows:

Enpl oyees who appear on Respondent's payrol| as havi ng

3. By letter of 12 April 1983, General Gounsel submtted
revi sed cal cul ati ons based on the Board s recent order in Robert H
Hckam (1982) 9 ALRB No. 6 -- crediting Respondent for nandatory
contributions at 6.3 percent. Respondent, by letter of 19 April 1983,
opposed General Qounsel 's recal cul ations as untinely and punitive. By
letter of 29 April 1983, Charging Party suggested that the 6.3 percent
deduction for mandatory fringe benefits conpel | ed by Hckamis
i nappropriate wth respect to the di scharged enpl oyees for whom no
contributions were nade.



worked their last day on 10 Septenber 1977 and do not reappear until
Qct ober 1977 (Category 1- Appendi x 8, G2X 1-X).

Enpl oyees who appear on Respondent's payroll as havi ng wor ked
their last day on 10 Septenber 1977 and do not reappear thereafter
(CGategory 1A Appendix 9, X 1-X).

Enpl oyees who appear on Respondent's payroll as havi ng wor ked
their last day on 12 Septenber 1977 and do not reappear until Cctober 1977
(Category 2-Appendi x 10, QX 1-X).

Enpl oyees who appear on Respondent's payroll as havi ng wor ked
their last day on 12 Septenber 1977 and do not reappear thereafter
(Gategory 3-Appendix 11, G&X 1-X).

Enpl oyees who do not appear on Respondent's payrol |
(CGategory 4-Appendi x 12, G&X 1-X).

Additional Iy, various wtnesses testified at the hearing
claimng to be anong the group of discrimnatees, but who were not |isted
In the specifications.

Respondent contends that only those enpl oyees who signed an
agreenent requested of themby supervisor Frances Arroyo on 9/ 13/ 77 have
establ i shed their presence on 13 Septenber. (RX 9.) Furthernore, all
enpl oyees in crews |4 and #5 were not fired, but voluntarily joined the
strike on 13 Septenber (see Respondent's brief, p. 3, referring to 5 ALRB
No. 63, p. 18, ALAD pp. 62-64). As such, enployees in either of these two
crews are not entitled to backpay. These enpl oyees have been listed in RX

47 and Respondent' s



Brief p. 3.%

2. The Dsposition of Non-Testifying D scrin natees.

General (ounsel seeks backpay for deceased discrimnatees, as well as
for those who did not testify because of unavailability. Respondent
suggests that any di scrimnatee who has not testified shoul d be di smssed

fromthe specifications and not awarded backpay.

3. Methodol ogy of G oss Backpay Cal cul ati ons.

General (ounsel contends that backpay shoul d be cal culated on a daily

basis. Respondent counters that cal cul ati ons be made on a weekly basi s.

C The Applicable Interest Rate

General ounsel has requested that interest be conputed in

accordance wth Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55. o

4, Aberto Zavala, N col as Zaval a Chavez, Jose Luis Zanudi o,
Maria A Melchor, Mcaela Villal obos, Beatrice Zavala, Arturo Torres,
Cani el Torres, Trinidad Vaca, Jose Carnen Vaca, Antoni o Vaca, Ezequi el
Millal obos, Mria Luz Sanchez, Gelia H Mrales, Mguel Gnzal es, Arturo
Juarez Mendoza, Manuel Sanchez, Margarito Chavez, BEverardo Contreras,
Cavi d Ganpos, Lucia Canpos, Gabi no Chavez, Maria Zuni ga, Socorro Canpos,
Gegorio Gnzales Jr., Augustin B. Garcia, Rene Gnzal es, E nesto
Gonzal es, R cardo Gnzal es, Afredo Gil |l ardo, Jose Gonzal es, Pedro
Gnzal es, Yol anda Lopez Guzrman, Jose Garcia, |snmael Zuniga, Sal vador
Zaval a Lara, Arnmando P. Lopez, Rafael Mbnroy, Delfina Oejel, Mria Qejel
and R cardo Ryj as.

5. By Mtion to Mdify Board Oder filed on 20 January 1983,
General (ounsel has contended that the Board s recent decision in H gh and
][V'ght|y Farns (1982) 8 ALRB No. 100 conpel s reliance on the Lu-Ete
ormul a.



Respondent argues that interest renain at seven percent (7% per annum

D Expenses

General ounsel contends that expenses incurred in seeking
Interi menpl oynent are rei nbursabl e and that strike benefits paid by the
union to discrimnatees are not deductible fromgross backpay. Respondent,
on the other hand, argues that expenses are not recoverabl e under
appl i cabl e NLRB precedent, and that all enpl oyees who deni ed recei vi ng
rei nbur senent fromthe uni on shoul d either be deni ed backpay or receive

reduced conpensati on.

E Individual Cases

Respondent has rai sed various defenses to the clains of
i ndi vidual discrimnatees —on the basis that the individual coul d not
establish that s/he was discharged, that s/he failed to mtigate danages,
or that s/he failed to reveal interimearnings. Additionally, Respondent
has di sput ed t he reasonabl eness and appropri ateness of individual expense

clains of nmany of the di scrimnatees.

[, MOTTONS

At pre-hearing and hearing, the parties have rai sed by notion

various issues wth respect to procedural and substantive



aspects of the case.

A Bvidentiary I|ssues.

Respondent has rai sed several potential defenses applicable to
the general group of discrimnatees including violence on the part of the
di scri mnat ees, Board agent m sconduct, and conpany offers of
reinstatenent to a portion of the discharges prior to Gctober 15, 1977.

At pre-hearing, and again at hearing, | indicated ny intention to prohibit
Respondent fromi ntroduci ng evi dence on these issues pursuant to the
Board's order in 5 ALRB No. 63, which defined the backpay period of 13
Sept enber through 15 Gctober 1977, and whi ch rej ect ed Respondent’ s

evi dence of instances of violence as being insufficiently specific to
deprive the di schargees of backpay.@/ Additional Iy, the Executive
Secretary had previously deni ed Respondent’' s notion to reopen the hearing
to hear evidence regarding all eged Board agent m sconduct. (See QO der
Denyi ng Respondent's Mtion for Reopening of Record and Say of Conpliance
Hearing, dated 4 Gt ober 1982.)

B. Exhi bi t s.
Fol I owing the close of the hearing and pursuant to stipul ation

of the parties, the record was reopened to receive various exhibits --

records of alleged interimearnings of several

5a. Respondent was afforded the opportunity to show why
such evi dence was not produced during the underlying UP case.
Respondent was unable to justify its original failure of proof.
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discrimnatees (RX 28, 29, 34, 35, 37, 40, 44, 49 and 50). Charging Party
and General (ounsel waived their objections regarding the authenticity of
t hese docunents, but nmaintained all other objections. | reserved ruling
on these issues pending filing of the parties' briefs. Uon review of the
briefs, | have decided to admt these docunents into evidence as rel evant
to the issue of net backpay ow ng. The weight to be given to each wll be
di scussed, separately along wth the anal ysis of the particul ar
discrimnatee. Additionally, | have received into evidence the fol |l ow ng
exhi bits whose authenticity had been agreed to anong the parties: (RX 30,
31, 32, 33, 36, 38, 39, 41; 45, 46 and 47). FHnally, the parties were
unabl e to agree upon a mleage chart of various locations in the Salinas
Valley area (see QX 9 and RX 44, l|ast page). | have included these
exhibits only for identification, to be used for illustration of the
parties' positions re the mleage between the various cities in the

Salinas Vall ey.

C Request to Admt Declaration of Unhavail abl e Wt ness.

h the last day of the hearing, General (ounsel presented a
Mtion to Admt Declaration of Unhavail abl e Wtness (Qiadal upe Guznan) on
the basis that the all eged discrimnatee was i n Mexi co and unavai | abl e,
and that counsel were unable to arrange for her deposition prior to her
departure. | have reviewed the parties' positions re this issue, and
recomrmend denyi ng General Gounsel's notion on the basis that the
Declaration is inproper hearsay under Evi dence (ode section 1200, and not

adm ssi bl e under any excepti on.
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I find insufficient grounds§/ to allow M. Quzman's testinony to be
recei ved into the record wthout being subject to cross-examnation. See

di scussion, infra, concerning unavail abl e w t nesses.

Fol | ow ng di scussion of the general issues raised by the parties

regar di ng nake whol e and backpay, | have set forth facts and anal ysis wth

respect to each of the 114 alleged discrimnatees who testified at the
hearing. Appendi ces are attached to reflect the nmake whol e and backpay

due each enpl oyee and/ or di scri m nat ee.

V. MXE WLE

A BEnployees Entitled to Make Wiol e Rel i ef
This Board has previously defined an appropriate award for

di scrimnatees as the wages they woul d have earned had they renained in
Respondent ' s enpl oy, includi ng the nake whol e suppl enent enphasi s added),

| ess any net earnings fromother sources during the backpay peri od.
Dutch Brothers (1977) 3 ALRB Nb. 80, review deni ed, Second Appel | ate
Ostrict, Dvision e, August 18, 1979. Thus, the di schargees, as well

as Respondent's ot her enpl oyees during the rel evant period are entitled
to the nake whol e supplenent. UWnlike the situation in Admral Packing
(1981) 7 ALRB Nb. 43, the workers herein hired between Septenber 13 and
Qctober 15 repl aced the group of discrimnatees unlawful |y di scharged by

GPM  To include these "repl acenents" in the nake-whol e suppl enent is
t hus

6. | donot attribute counsel's inability to arrange the
deposition to any party.
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no nore punitive than to award backpay to a discrimnatee who did not
work in the wongdoer's enploy. | recormend that the entire list of
enpl oyees reflected in the rel evant payrol| docunent sz/(i n addition to the

di schar gees) be awarded the nake whol e suppl enent .

B. Period of Madke Wole Liability

Respondent has been ordered to make whol e its enpl oyees in the
appropriate bargai ning unit from?29 June 1977 "to the date Respondent
commences to bargain in good faith and thereafter bargains to a contract
or a bona fideinpasse. . . ." (5 ALRB No. 63, supra, at p. 58.)
General (ounsel concedes that good faith bargai ni ng conmenced on 6
January 1978.

Respondent, on the other hand, contends that nake whol e
liability is termnated on 13 Gctober 1977, the last day on which the
Board found bad faith bargaining i n the underlyi ng case. Respondent
suggests that the finding of a continuous violation -- one that is
extingui shed only by the enpl oyer's establishnent of good faith
bar gai ni ng by a preponderance of the evidence -- conflicts wth Labor
Gode section 1160. 3 which pl aces the burden of proof to establish

viol ations of the Act upon the General Gounsel .

/

/
/

7. See Appendix A RX 42
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| disagr eegl | woul d recommend that the "burden" placed on Respondent be
nade anal ogous to the requi renent that Respondent establish that it has
reinstated unl awful | y di scharged enpl oyees. In the latter instance, the
violator is charged with proving by a preponderance of the evidence that a
valid offer of reinstatement was tendered to the discrimnatee. See

Rafaire Refrigeration Gorp. (1973) 207 NLRB 523 [84 LRRM1535]. In the

nake whol e situation, Respondent nust prove that it has ceased unl aw ul
conduct and commenced bargai ning in good faith. g Initially, then, it nust
cone forward (burden of production) wth sone evidence of its good faith
conduct. Then, the burden (of production) shifts to General Gounsel to
present evi dence of Respondent’'s continuous bad faith. In the instant
case, there is no evidence that any "good faith bargai ning" took place on
13 Cctober, 1977. Indeed, the Board has al ready found the conpany to be
in bad faith through this date. n the other hand, the parties stipul at ed
in the underlying case that the Respondent and Charging Party had net for
the purpose of collective bargaining on 27 Gctober wth a neeting

schedul ed for the

8. This Board has heretof ore not addressed the issue of the
standard by which the nake-whol e period is to be fixed. | note that the
Galifornia Suprene Gourt has approved the ALRB s (limted) prospective
backpay requirenent to renedy an enployer's unlawful failure to bargain
wth the Uhion over the effects of its decision to sell the business. See
H ghland Ranch v. Agricultural Labor Relations Board (1981) 29 Cal . 3d 848,
citing Transnari ne Navagati on Gorp. (1968) 170 NLRB 389 [66 LRRVI 1419],

9. 1 donot interpret the Board s use of the conjunctive "and"
to require proof of a contract or inpasse to extinguish liability.
Rather, | viewthe latter terns to nodify and/ or define "good faith".
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sane purpose on 6 January 1978 (RT. Mol. XXXM, pp. 35 36).@/ Thi s
Board has al so found that the Respondent nade a "package offer"” to the
union in Novenber 1977: Respondent woul d accept the Meyer contract
(wth local supplenents) in consideration for the union's wthdrawal of
all pending unfair |abor practice charges and the settlenent of

Chavez v. FHtzsimmons, a lawsuit charging anti-trust violations engaged

in by certain growers in the International Brotherhood of Teansters.
This offer was pendi ng when the parties resuned negotiations in 1978,

Q P. Mirphy (1981) 7 ARB No. 37, at p. 6. nh January 6, 1978 -- the

dat e on which General (ounsel concedes to be the conmmencenent of
Respondent' s good faith negotiation posture -- Respondent fornally of fered
the Meyer contract and the union conditionally accepted. Fomthe
decision of the Admnistrative Law Judge in 7 ALRB No. 37 (supra, AL(D pp.
4-5), it is clear that the fornal offer of 6 January 1978 -- whi ch General
Gounsel concedes to have been nmade in good faith -- was identical to the
"package" proposed previously in Novenber 1977. | find this evidence to
be sufficient to shift the burden of production to General Gounsel .

Nei ther General (ounsel nor Charging Party has brought forth any evi dence
to rebut the inference that the new proposal comenced good faith
negotiations. | thus recommend that the nake whol e period run from29

July 1977 through the "package"

10. Oontrary to General (ounsel's assertions (see General
QGounsel Brief page 298), | find the stipulation of the parties to be
bi ndi ng upon them See Estate of Burson (1975) 51 Cal. App. 3d 300, 306
[124 Gal . Rotr. 105]; P storesi v. Aty of Midera (1982) 138 Cal . App. 3d
284, [188 Cal . Rotr. 136].
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offer of Novenber 1977, 1Y

C Prevailing Wge Rates

General (ounsel concedes that Respondent paid "prevailing wages"
for make whol e purposes. In determning this rate, Board agent Roger Smth
consi dered geographi cal |ocation to be the nost inportant factor. He
surveyed the Salinas Valley area and found that the only fresh narket
tomato URWcontract in effect in 1977 was the Meyer Cbntract.gl M. Snth
determned that different wage rates prevailed in different areas and that
the union usual |y negotiated contracts by area. M. Smth rejected the use
of UPWfresh narket tonato contracts fromother areas because the wage
rates in those other areas were general ly | ower than the wage rates in the
Slinas Valley area. (RT. Wol. XXX P. 32, 11. 3-16; Sipulation in Lieu
of Hearing to Recei ve Docunents R | ed January 21, 1983.)

Respondent ' s "survey" of 1977 UFWfresh narket tonmato contracts

excl udi ng Meyer (RX 43) suggests an average hourly wage of

11. | note that Respondent’'s total liability woul d be identical
were the "cut-off" date to be anywhere fromthe end of the tomato harvest
(approxi mately 4 Novenber 1977) to the January 1978 date suggested by
General Gounsel . (Gonpare X 1-X Appendi x 5, wth Appendi x A).
Apparently this situation is due to the cessation of Respondent's
operations follow ng the harvest season. Thus, the absence of evidence on
this record of a nore precise date for the Novenber "package" of fer and/ or
the cessation of the harvest season does not affect the extent of
Respondent's liability.

12. Respondent's 1977 vage rate for the tomato harvest was 325*

per bucket for first pick and .375 per bucket for second pick. The Myer
1977 wage rats was . 325* per bucket.
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$3.11. It further views this Board s decision in Perry Farns (1978) 4 ALRB
Nbo. 25, to require a nake whol e wage of $4.26 per hour. No evi dence was
i ntroduced by Respondent to support its contention that either the Perry

Farns rate, or its "survey" nore accurately reflects the actual wage rates

for the period and area in question. | thus recormend utilization of the
Meyer (ontract in ascertaining the prevailing wage rate as the nost
accurate nethod of determning Respondent's nmake-whole liability. (See

Kyut oku Nursery, Inc. (1982) 8 AARB No. 73.) In any event, all parties

concede that no additional wage factor is required to cal cul ate make whol e
due. The parties differ, then, only wth respect to the cal cul ati on of

fringe benefits.

D Finge Benefits

Respondent woul d cal cul ate fringe benefits ow ng as a "package"
based on the Meyer ontract. It further suggests that since OPMpaid
substantial |y above the prevailing hourly "average" ascertai ned above,
there shoul d be no nmake whole liability even if conputed at General
Qounsel ' s fringe benefit percentage figure. (AQX 1, RX 19-25, 27.)

nh the other hand, General (ounsel requests a fringe benefit
factor which woul d take into account revised Bureau of Labor Satistics
figures for nandatory benefits post-Adam Dairy. 13/

| interpret the AdamDairy decision to require

i npl enentation of the .22 fringe factor regardl ess of the wage

13. (1978) 4 ALRB No. 24.
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determnation. Insofar as this "arbitrary" percentage factor is to be
utilized to prevent protracted litigation at the conpliance proceedi ng,
then it is appropriate in the instant case. Wiile Respondent contends that
wages and fringe benefits are negotiated as a "whole", it is equally
likely that greater or |esser fringe benefits woul d be negotiated froma
hi gher-than-prevail i ng wage rate base. As the AdamDairy fornul a has
purported to avoid just such reconstitution of the negotiation process, |
recommend utilization of the .22 fringe factor.ﬂl Inlight of the Board s

recent decision in Robert H Hckam(1983) 9 ALRB No. 6, | recomend

fixing the nandatory wage contribution -- which the parties concede to
have been nade by Respondent -- at 6.3 percent. However, this adjustnent
is made only with respect to those enpl oyees for whom mandat ory
contributions have been nade. dearly, these contributions woul d not have
been nade for the di scharged enpl oyees and, therefore, cal cul ations for

the latter group woul d bear no such adj ust nent.gl

14. \Wre the Board inclined to depart fromthe .22 fringe factor
nandat ed by AddamDairy, the instant action provides, in sone aspects, a
paradi gmcase for such refornmul ati on. Respondent herein is able to refer
to one existing contract (Myer)-- which General Gounsel concedes contai ns
the prevailing wage rate upon whi ch to base nmake-whol e earni ngs. The
fringe benefits of the "nodel"” contract are readily cal cul abl e as a
percentage of the entire "package" (See RX 44). And, the actual bargai ni ng
hi story between the UFWand Respondent suggests the acceptability of the
Meyer contract during the period in question. (See discussion, supra.)

15. Apparently the calculations in General (ounsel's second
anended specification (Appendi x 7) incorrectly incorporate the 6.3 percent
nmandat ory fringe figure. The appropriate formul a shoul d be as fol | ows:

Basi ¢ nake whol e wage divided by .78 equals "X' (total package due) |ess
6.3 percent. By letter of 12 April 1983, General (ounsel has revised these
cal cul ations based upon the H ckam net hodol ogy. Wi | e Respondent
appropriately objects to the

(Foot note conti nued----)
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V. BACKPAY

A ldentity of D scrimnatees

The Board order directs "nake whol €" (backpay) for each of the

agricul tural enpl oyees discrimnatorily di scharged on Septenber 12, 1977 .
."&/ Individual discrimnatees are not identified. Respondent

contends that sone 41 enpl oyees working in crews $4 and #5 were not
di scharged, but chose voluntarily to support their co-workers who were
di scharged. Wile there is certain | anguage both in the Board deci si on and
the ALOdecision (see 5 ALRB No. 63, p. 18; AL(D pp. 62-64) supportive of
Respondent' s position in that regard, | find the record anbi guous.

Respondent payrol | records of

(Foot note 15 conti nued----)

formof this revision (see Regul ati on section 20240(a)), which requires
post-hearing notions to be filed wth the Executive Secretary, | am bound
to foll ow appl i cabl e Board precedent. The 6.3 percent adjustrment wll be
nade only wth respect to those enpl oyees (e.g. other payroll enpl oyees and
repl acenents) for whomactual mandatory contributions have been nade. Wth
respect to the 'discrimnatees —for whomno such paynents were nade as
they were no longer on the Q P. Murphy payroll —no such adjustnent is
recommended. | have attached General Counsel's revision hereto as Appendi x
A and have reviewed sane to assure that the proper nethodol ogy has been
foll oned. As Respondent has not previously had an opportunity to verify the
accuracy of these calculations, | recoomend that all di screpancies be
directed to the Board by way of exception. To facilitate these
conputations, | note that the net make whol e due may be cal cul at ed by
sinply multiplying the actual CPMwage by .20 (.201282051), whi ch nunber
represents the ratio derived by the AdamDairy factory and the H ckam
credit for nandatory contributions. Fnally, wth respect to those

enpl oyees for whom| have found i naccurate payrol | infornation (Qiadal upe
Mral es Chavez - $2197, Rafael P. Chavez - &13, and Merced P. Chavez -
£912), | have deducted the (eroneous) anounts fromthe actual earnings
reflected in Appendi x A and recal cul ated the net nake whol e due
accordingly. (See discussion, infra.)

16. It is clear fromthe record that the di scharge
occurred on the norning of 13 Septenber. See Q P. Mirphy (1979) 5
ALRB No. 63, p. 21.
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13 Septenber reflect |ess than full crews working on the norning in

question (see GX 7).

Testinony in the underlying case pl aces the
nunber of striking enpl oyees between 200 and 250 on the day fol |l ow ng the
di scharges (See 5 ALRB No. 63, AL(D p. 65, fn. 78). The Board affirned the
ALO's concl usion that supervisor Arroyo stated that if the enpl oyees did
not begin work within 15 mnutes they could all be fired. Even those who
mght have been in the field (approxi nately one-half mle fromthe site of
the threat) coul d be considered nenbers of the group of discrimnatees
insofar as they joined all the others who were fired for protesting the
events of the previous day. A the very least, | believe this anbiguity
in the record suggests an individual -by-individual approach -- towt,

anal ysis of the testinony of each of the discrimnatees regardi ng his/her
presence during the events in question. General Gounsel woul d, of course,
have the burden of establishing nenbership in the class of people entitled

to backpay under the Board's order. See Mastro P astics Gorporation
(1962) 136 NLRB 1342.

B. O sposition of Non-testifying D scri mnatees

Thi s i ndi vi dual - by-i ndi vidual anal ysis al so | eaves ne to reject
General ounsel ' s suggestion that gross backpay shoul d be established and

an escrow account opened for all those w tnesses who

17. I ndeed, fewer than 30 tine cards for 13 Septenber were
identified by the parties, as a great najority of harvesters were not
permtted into the fields on that day.
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do not testify because they were unavail abl e. 18/ \Wile thereis

certain NLRB precedent whi ch suggests General (ounsel is not conpelled to
produce the testinmony of each discrimnatee entitled to backpay (see

NL RB v. Money Aircraft, Inc. (5th dr. 1966) 366 F.2d 80.9 [63 LRRM

2208]; Brown and Root (1961) 132 NLRB 486), those cases applied to clearly

identified discrimnatees. General (ounsel has the burden of proving the

identity of the discrimnatees entitled to relief. See Mastro M astics

Gorporation (1962) 136 NLRB 1342. | amnot convi nced that Respondent's

payrol | records al one adequately sustain this burden. 19/

As General ounsel
has suggested, the payrol|l information (tine cards and conputer printouts
derived fromthe tine card i nfornati on) retai ned by Respondent does not
offer a conpletely accurate indicator of who was actual | y-di scharged,
since no records of enpl oyees who arrived at the fields but did not work
were kept on the day of the firing on Septenber 13. At best, these records
establish that enpl oyees were present through Septenber 12, and di d not
work thereafter or did not return until Qctober 15, 1977. Sone of the
cards (over 20) are apparently duplicative -- listing the sane enpl oyee

wth the same

18. Individual s that General Qounsel was unable to |ocate
through the last day of the hearing (RT. Vol. XIX pp. 45-46.)

19. A best, payroll inforrmation reflecting a worker's presence
on 12 Septenber (the day prior to the di scharges) and not thereafter,
mght raise a (rebuttable) presunption that a certain individual shoul d be
I ncl uded anong the di scri mnatees. Because of the inadequacy of the
docunent ati on i nvol ved, however, as well as the indication at the hearing
that sizeable nunbers of individuals not reflected in the payroll
information may clai mentitlenent to back pay, | decline to recommend an
escrow at this stage of the proceeding, or to decide the status of those
for whomno ot her evi dence (except payroll infornation) has been
establ i shed. bvi ously, any conpetent evi dence —not necessarily the
testinony of the alleged di scrimnatee —coul d satisfy General (ounsel ' s
burden in this regard.
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enpl oyee nunber on a different card, and in a different crew 20/ | ndeed,

one enpl oyee (Qustavo Suares) appears on three separate cards. Wil e nost
enpl oyees wor ked under his/her own nane, there is testinony from several
discrimnatees that a famly unit mght have shared a card and recei ved a
joint weekly paycheck. Additionally, General Gounsel has contended t hat
sone enpl oyees who do not appear on Respondent's payroll records fol |l ow ng
Septenber 10, or who do not appear at all on Respondent's payrol | records,
are entitled to be included in the group. 21/ Thus, of the 114
di scrimnatees who testified at the hearing, only 69 could be linked to
tinme cards for Septenber 12 (and therefore includable in categories 2 and
3 -- (Appendices 10, 11, G&X 1-X). Sone 45 others -- for whomno tine card
coul d be found for Septenber 12 -- clained that they were present on the
day of the firing (Septenber 13).

In bal ancing the rights of the discrimnatees to backpay due
themas ordered by the Board, with Respondent’'s desire to cross-exam ne

these individuals at hearing, | recommend the

20. See XX 6, 7.

21. The followng wtnesses testified: Forty-oneof the
seventy-five enpl oyees listed in CGategory 2 (enpl oyees |ast working 12
Septenber and returning after the strike —GACX 1-X (Appendi x 10));
twenty-eight of the fifty-four enpl oyees listed in Gategory 3 (enpl oyees
| ast working 12 Septenber and not returning thereafter, GCX 1- X (Appendi X
11)); seven of the nineteen enpl oyees listed in CGategory 1 (enpl oyees
| ast working 10 Septenber wth return after the strike —Q2X 1- X Appendi X
3)); ten of the nineteen enpl oyees |isted in Category 1-A (enpl oyees | ast
wor ki ng 10 Sept enber and not appearing thereafter, QX 1-X (Appendi X 9));
six of the fourteen enpl oyees |i1sted in Category 4 (enpl oyees not |isted
in payroll records, but entitled to backpay according to General Qounsel,
QX 1- X (Appendi x 12)). Additional |y, sone twenty-two other w tnesses
testified who were not listed in the amended specifications. Each cl ai ned
entitlenent to backpay.

-22-



followng approach: | find that the gross backpay cal cul ations ($1, 270. 06)
apply to all potential discrimnatees. (See discussion, infra.)

I ndividual s who claimentitlenent to backpay (whether or not identified in
the latest specification) would have a naxi rumperiod of two (2) years
fromthe date of the Board's supplenental order to litigate their clains -
- either by hearing or deposition -- insofar as the natters cannot be

resol ved informal |y through the Regional Crector. | woul d i ncl ude anong
the potential clai nants GQuadal upe GQuznan, Noel Nava (deceased),gl Jesus
Torres (deceased), Julia (zuna, and Seprian &unaﬁl all of whomwoul d have
the sane right to have their clains heard wthin the two years fol | ow ng

the suppl enental Board order.

C Methodol ogy of G oss Backpay Cal cul ations

General ounsel has cal cul ated the average earnings of all
tonat o pi cker enpl oyees (repl acenents) on a daily basis for each of
the 28 days invol ved herein. Sai d net hodol ogy conforns wth one of
the four basic fornulae utilized by the I\LH32—4/ See Q P. Murphy

Produce Gonpany (1982) 8 ALRB No. 54; NLRB Case Handl i ng Manual ,

22. The heirs or representatives of the decedent's woul d be
entitled to backpay | ess interimearnings insofar as conpetent evi dence
establ i shed the inclusion of M. Nava or M. Torres anong the group of
peopl e di scharged on 13 Sept enber .

23. Athough the Czrunas were apparently "avail abl €' if Respondent
had chosen to subpoena themfromout-of-state (see RT., WVol. XX p. 34),
there is insufficient evidence on the record at this tine to include them
anong t he di scri m nat ees.

24. Wse of earnings or hours of repl acenent enpl oyees or
enpl oyee.
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Part 3, conpliance proceedi ngs, sections 10538-10544 (August 1977).
Respondent' s contention that gross earnings (and consequent!ly
I nteri mearnings) shoul d be cal cul ated on a weekly basis is grounded
prinarily on the theory that the total weekly average of General
Gounsel ''s "daily cal cul ations" greatly exceeds the pre-strike earni ngs of
the discrimnatees. Respondent's postion is defective, however, to the
extent that its calculations nerely total the nunber of enpl oyees per
week by reference to the payroll roster of nanes. That is, Respondent's
calculations wll distort an "average enpl oyee' s" earnings by giving equal
wei ght to those enpl oyed | ess than the entire week. 25/ Wi | e such a
cal cul ation may be appropriate where there is an indication that work is
not available for all the discrimnatees for the entire period in
question,' such is not the instant case. Repsondent's only contention
regarding the lack of availability of work relates to causes directly
accruing fromthe discharges -- towt, the strike that fol |l owed the nass
firing. That Respondent's unlaw ul conduct ultinately reduced the harvest
potential for the 1977 season cannot creditably be relied upon to justify
reduction of the potential earning base for the group of discrimnatees.
There was certainly work available for all those termnated on the day of
the discharge. There is no record evidence that work availability woul d

have di mni shed for the duration of the harvest. Snce inthis

25. For exanple, in any given week, 50 different
i ndi vidual s nay have earned a total gross pay of "X' dollars. By including
in the calculations those individual s who worked only one or two days per
week in averaging the total earnings over one week, the gross weekly
figures per individual would be significantly less than the "daily
average" per individual for any particul ar day.
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particul ar case, the discharges occurred in the mdst of the tomato
harvest, and there is no evidence that the group of discrimnatees
(reasonabl y) expected any | ess than full enpl oynent throughout the
duration of the harvest season, | find that General Gounsel's utilization
of the daily average nethodol ogy for the entire tomato harvest season to
be the nost appropriate approxi natation of the | ost gross earni ngs&/ See

Hgh and Mghty Farns (1982) 8 ALRB No. 100.

M. APPLI CABLE | NTEREST RATE

This Board has recently ruled that it had authority to

26. | donot find the General Gounsel's daily calculations in
the instant case to be defective as contenpl ated by the Gourt of Appeal in
N sh Noroian Farns v. Agricultural Labor Relations Bd. (1983) 141
Gal . App. 3d 935. Here, the interi mwages earned during the backpay period
have been attributed (on a daily average basis if not available for each
day) to the six-day work week of Respondent's enpl oyees. Respondent woul d
be denied "full credit” only for those days on which the discrimnatee
earned a greater sumat the place of interimenpl oynent than he/ she coul d
have expected to earn at QP. Mirphy. | do not find this (mninal)
differential to be punitive insofar as Respondent's unl awful conduct
placed the discrimnatees in a situation where they had | ost the
expectation of earnings for an entire tomato harvest season, and, in the
great majority of cases, were conpelled to seek interimwork on a daily
basis. Those who were fortunate enough to find enpl oynent often did so
for very limted periods of tine (I-3 days). | conclude that the daily
cal cul ations, when averaged fairly over the discrimnataes expected work
week, provide the best approxi mation of the latters' wage | oss. | have
revised the daily gross cal culations in attached Appendi ces B-1 through B
105 in light of certain mnor rmathenatical errata contai ned i n General
QGounsel ' s specification (see GX 1-X Appendix 6). Fnally, | note that
since the date of Respondent’'s request to consider the N sh Noroi an
decision (letter of 25 April 1983), the CGalifornia Suprene Gourt has
accepted the latter case for hearing (week of 11 July 1983, $83-88).

Any further citation to the appellate court decision is therefore
Inappropriate. California Rules of Gourt, Rules 976, 977.
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nodify its orders where the Board has not |ost jurisdiction by virtue of

appel late court review Hgh and Mghty Farns (1982) 8 ALRB No. 100. The

Board reasoned that if judicial reviewwas sumarily denied, its
jurisdiction remained intact, because a denial of petition for review by
the Gourt of Appeals neither affirned nor reversed a Board deci sion. The
Board thus retained the power to nodify its order as if there had been no
appeal . Here, reviewwas denied summarily by the Gourt of Appeals, Hrst
Dstrict, and by the Galifornia Suprene Gourt. | thus recormend in

accordance wth Board precedent that the Lu-Bte interest rate formil a be

appl i ed prospectively fromthe date of the Board' s suppl enental order, as

the original Board order specified 7 percent per annum(H gh and Mghty,

supra, p. 14). 27/

MI. EXPENSES

Thi s Board has approved rei nbursenent for reasonabl e expenses

incurred in seeking interi menpl oynent. Frudden Produce, Inc. (1982) 8

ALRB No. 26. It is irrelevant whether or not the discrinantee actually
obtai ned work for entitlenent to such conpensation. Hgh and Mghty Farns

(1982) 8 ALRB Nb. 100.

Such expenses include transportion costs whi ch woul d not

27. General ounsel 's Arended Make Wiol e and Backpay
Speci fications dated August 24, 1982 sought interest at 20 percent from
August 18, 1982 until January 1, 1983 pursuant to Lu-Bte Farns (1982) 8
ALRB Nb. 55. General Gounsel further filed a Mtion to Mdify Board Q der
dat ed January 20, 1983 (after close of hearing) to allow for conputation
of interest 1n accordance wth the Hgh and Mghty deci si on.
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have been incurred but for the discrimnation and the consequent necessity
of seeki ng enpl oynent el sewhere. See H gh and Mghty, supra, citing
Arcraft and Helicopter Leasing and Sales, Inc. (1976) 227 NLRB 644 [ 94

LRRM 1556]. | shal|l thus recommend conpensation therefor where proven by

the individual discrimnatee.

MIl. RECHPT F NN (STRKE BENEFI TS

Uhder NLRB precedent, strike benefits are not interi mearnings
deducti bl e fromgross pay, provided that the discrimnatee nakes reasonabl e

efforts to locate suitable interi menpl oynent. S oux Falls S ockyards

(1978) 236 NLRB 543. Wiere, however, it has been proven that certai n union
expenses were directly attributabl e to gasoline expenses cl ai ned by the
discrimnatee, | have deducted this benefit fromthe requested
conpensation. If the discrimnatee has been reinbursed for gasoline
expenses, s/he has really suffered no economc loss as a result of the
discrimnatory conduct. | decline, however, to fol |l ow Respondent' s
suggestion that any w tness who deni ed receiving noney for expenses from
the uni on shoul d either be denied all backpay or fined $200. 00 ($50.00 per
week for four weeks)-- the anount Respondent clai ns the uni on was payi ng
the strikers. (onsistent wth the individual -by-indivi dual approach
suggested previously, | shall anal yze the testinony and docunentary.
evidence relating to each individual case and recommend anounts due

accor di ngly.
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X INDOMDUAL O SCR M NATEES

(1) NATIV DAD MRALES  LCPEZ
A Facts

M. Lopez testified that he worked for Respondent in 1977 until
m d- Sept enber when he was fired along wth his co-workers. He indicated
that on the day prior to his termnation, he had engaged i n a work
stoppage at approxi mately 10:00 a.m, but when he returned to work on the
foll ow ng day, general foreman Frances Arroyo fired the crews. Famly
nenbers fired with himincluded his father Luis Lopez, his nother Anita
Lopez, and other relatives Ranon Perez, denentina Perez Lopez, Adel a
Perez Lopez, N colas Perez, and Quadal upe Puente.

M. Lopez participated in the strike but in the afternoons went
to other fields to attenpt to look for work fromkKing Aty to Salinas. He
would go with Ranon Perez and paid M. Perez $2.00 daily for gasoli ne.
Lopez testified that he obtai ned work wth Gonzal es Packi ng through | abor
contractor Jose Slva in md-Cctober.

O further examnation, M. Lopez deni ed working for Gonzal es
Packing during the strike. He denied seeking work through a union hiring
hal | or the Enpl oynent Devel opnent Departnent. He al so conceded to havi ng

paid M. Perez $2.00 per day for rides to work even prior to the strike.

B. Analysis and Goncl usi ons

M. Lopez sufficently detailed the events of 12 and 13
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Sept enber 1977 to be included anong the di scri mnat ees.él | find his
efforts to seek work -- by going to various fields in the afternoons and
speaking directly wth |abor contractors -- to be reasonabl e, and |
therefore reject Respondent's contention that he failed to mtigate his

| osses during the interimperiod. See NL.RB v. Mdwest Hanger o, (8th
dr. 1977) 550 F.2d 1101 [94 LRRVI2878], cert. den. 434 US 830.

| likew se reject Respondent’'s contention that M. Mral es
shoul d be deni ed backpay for failing to recal|l interimearnings at
Gonzal es Packing or at Esqui vel .@/ I find insufficient evidence
to establish his enploynent with the latter conpany, as no payroll or
ot her docunentation was provi ded except for the rather inprecise
recol | ection of Ramon Perez. (See RX 17, p. 91.) Wth respect to the
Gonzal es Packi ng earnings, RX 33 indicates interimearnings of $182. 33.
However, RX 46 (page 20, week endi ng 10/ 12/ 77) (Enpl oyee No. 8209)
i ndi cates earnings of $16.90, wth an additional $165.42 for the week
ending 10/19/77. | have therefore deducted interi mearni ngs of $16.90 for
Qctober 12, and one-hal f ($165.43) for CGctober 13 and 14 (averaged daily
over four days) as QX 1-X Appendi x 10, indicates that M. Perez returned
to Respondent on 17

28. Respondent tine card for 12 Septenber 1977 identifies M.
Lopez as working in Gew 1-8 on the day prior to the di scharge (QX 6).

29. | donot interpret the Hite Chief decision ((1979) 246 NLRB
No. 55) cited in Respondent's brief, page 10, footnote 3, to nandate
excl usi on of backpay for a wtness' inability to recall precise dates and
identities of interi menploynent, particularly, as in this case, where the
viol ati ve conduct occurred sone five years prior to the conpliance
heari ng, and the backpay period is for only one nonth.
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Qct ober, and Cctober 15 and 16 are beyond the backpay peri od.

Wiile M. Lopez seened quite certain that the work with Gnzal es
Packing in 1977 was follow ng the strike, the payroll| infornation
contained in RX 33 and RX 46, the recol |l ection of Ranon Perez (RT. \ol.
X1, p. 3), M. Lopez' reference to the interimearnings in AXX 1, as
well as the latter’s recall that the work might have occurred in md-
Qctober 1977 sufficiently establish these interi mearnings. | have
cal cul ated the net backpay noney ow ng M. Lopez on a daily basis in the
appendi x attached hereto (B-1). |I recommend no rei nbursenent for gasoline
expenses as the record evidence suggests that M. Lopez paynents in this
regard did not change during the strike period. That is, he incurred no
addi tional expense due to his discharge, and consequently suffered no

additional |oss for which conpensation woul d be appropri ate.

(2) RENE GONZALES

A Facts

M. onzal es worked for the Respondent around m d- Septenber 1977
pi cki ng tonat oes. He appeared on Respondent’'s payroll for the week ending
9/14/ 77 as having worked his |ast day on 9/10/77, but did not appear
thereafter (during the 1977 tonato harvest). See GOX 1-X Appendix 9.

M. Ginzales at first denied that he had been fired, testifying
that he sinply joined the strike in protest of supervisor Frances Arroyo's
accusations that the workers were picking dirty. (RT. Vol. II, p. 41,

[1. 11-25.) On further examnation, M.

- 30-



Gonzal es recal l ed | eaving on the sane day and for the sane reasons as co-
wor kers R chardo Gnzal es and Arnul fo Gasca.

He sought work at Gonzal es Packing (about two to three days per
week) for approximately two weeks and cl ai ned gasol i ne expenses of $5.00
per day for 7.5 days for a total of $37.50. Onh cross-examnation, he
admtted that the travel to seek work was from Sol edad to Gonzal es
(approximately 9.5 to 10 mles), and his na or gasol i ne expense was for
driving to the picket |ine.

M. onzal es started pi cking grapes in Gnzal es and Sol edad
wth General M neyards about Septenber 29, 1977, where he earned
approxi nat el y $240. 00 per week through the end of ctober. He did not
recal | working at Sonoco during the interi mperiod.

B.  Analysis and Goncl usi ons

A though his recoll ection was | ess than precise, M. Gonzal es
detailed sufficient events of Septenber 12 and 13 to establish his presence
anong the group of discrimnatees. Go-workers (Jose Gonzal es and Augustin
Nava) corroborated his presence on the day of the firing as did brothers
R cardo, Ernesto, and Mguel Gnzales. Nor do | find that the various
subj ective reasons given by this wtness for joining the strike -- fear of
co-workers or protest agai nst the supervisor's accusations -- require his
precl usion fromthe group of discrimnatees entitled to backpay. This
Board has already determned that the various crews were wongful ly
di scharged en nasse -- and | recommend that M. Gonzal es be included in
this class.

M. nzal es' concession that he started picking grapes wth

General M neyards during the strike and payrol | records

-31-



indi cating earnings of $84.00 for the week ending 10/9/77 (24 hours at
$3.50 an hour) and $152.50 for the week endi ng 10/ 16/ 77 {43 hours at $3.50
per hour), 80/ sufficiently establish interi mearnings.

Wile M. Gonzales did not recall working wth Sonoco, | note
that the payroll records of this conpany indicate earnings of $26. 00
for 24 Septenber 1977, and identify M. (onzal es by nane and soci al
security nunber. | conclude that this evidence sufficiently establishes
interimearnings of the discrimnatee and wll include sane in the
cal cul ation of net backpay ow ng.

| also reconmend taht M.  (Gonzal es be reinbursed for his
gasol i ne expenses incurred in seeking work of $5.00 per day for 2.5
day per week for three weeks ($37.50).

Fnally, M. Gnzal es' statenent that he checked wth Gonzal es
Packing two to three tines per week for three weeks, coupled with the
corroborating testinony of Julian Gonzal es who detail ed efforts that the
pair nade every norning to seek work suggest reasonabl e diligence on the
part of the discrimnatee, and | woul d recormend that backpay be awarded
for the entire period. The daily calculations are included in Appendi x

B-2 attached.

30. RX 28. These records indicate the foll ow ng hours worked
for week ending 10/9/77: Thursday—¢.5; Friday-9; Saturday—. 5. For the
week ending 10/16/ 77, the records indicate the foll ow ng hours worked:
Mbonday- - 9; Tuesday--7; Védnesday--9; Thursday--9; Friday--9; Saturday--
3.5. I did not include the 3.5 hours worked on Saturday (Cctober 15) as
this day is not included in the backpay peri od.
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(3) JOBE GONZALES

A Facts

M. onzales testified that he worked for Respondent in the
tonat o harvest commencing early in Septenber 1977, until he was fired by
supervi sor Frances Arroyo along wth an entire group in front of the Gasis
Restaurant. Qn the day prior to the firing he worked the entire day.
the day of the firing he worked approxi nately 1-3 hours.

Respondent payrol| records for the week ending 9/14/77 list M.
Gonzal es’ as having worked his last day on 9/10/ 77 and not appearing
thereafter {GX 1-X Appendix 9). M. (nzal es recalled that his forenan
was nanmed Rafael, and that he believed he worked in Gew 15- Hs "cousin"
Rene al so worked _in the sane crew and was fired, along wth co-workers
Angel Millagonez, Fdel A cantar, Qual dal upe Al cantar, Antonio Margarito,
and Augustin Garci a.

M. (onzal es participated in the strike by joining the picket
line but also clained to have | ooked for work wth Gonzal es Packing. He
woul d go every day in the norning wth Rene Gnzales in the latter's car.
M. nzal es requested rei nbursenent for gasol i ne expenses of $5.00 whi ch
he pai d Rene Gonzal es every other day for 7.5 days for a total of $37.50.

On further examnation, M. Gnzal es conceded that he received
$50 per week fromthe union during the strike for gasoline expenses (R T.

Vol . I, p. 71, 1. 23-28 p. 72, Il. 1-2; p. 74, 1. 10-15.)
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B. Anal ysis and Concl usi ons

Wii | e Respondent’ s payrol| records do not indicate M. Gonzal es
was present on 12 Septenber -- the day before the firing -- | find his
testinony regarding the events of 13 Septenber sufficiently precise and
definite to include himin the group of discrimnatees. He was able to
identify several co-workers fired along wth himand he conceded
participation in the strike, as well as recei pt of $50 per week in
gasol i ne expenses. 81/

| find M. Gonzales’ daily efforts to seek work after |eaving the
picket line to be sufficiently diligent to entitle himto backypay for the
entire period. Wile he was able to identify only one conpany and his
efforts were unsuccessful, the burden is upon the Respondent to
denonstrate that the discrimnatee's efforts were unreasonable. |
conclude it has not net such burden in the instant case, and recomend
that backpay be awarded for the entire period. See Hgh and Mghty
(1982) 8 ALRB No. 100. Because M. nzal es was rei nbursed for

gasol i ne expenses and therefore suffered no actual loss inthis regard, |

recommend that his claimfor such expenses be denied. See Appendi x B-3.

(4)  AUGSTIN NAVA

A Fact s

M. Nava picked tonatoes for the Respondent in 1977

3l. O sone interest is picker card $6077 dated 9/ 13/ 77 whi ch
i ndi cates the crossed out nane of co-worker Rene nzal es. Both Rene
E?onzal e)s and the wtness testified to bei ng together on 13 Sept enber.
QX 6.
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commenci ng about August 15. He didn't finish the season, stoppi ng
"around" 15 Septenber as he was fired by Frances Arroyo in a group cl ose
to the (asis Restaurant in Soledad at approximately 9:00 am M. Nava
testified that he worked the day before the firing, but not a full day
because of a work stoppage. He listed fellow co-workers -- Jose

Gonzal es, . Rene Gnzal es, N colas P zano, and Ema P zano -- as ot her
nmenbers in his crewwho were al so fired.

M. Nava participated in the strike and joined the picket |ine
daily for approximately 3-4 weeks. He clained to have | ooked for work
between 6:00 a.m and 10:00 a.m at Meyer Tonatoes, "Mnterey" (in the
garlic), at H Topo near Geenfield, wth |abor contractor Jose Lopez, and
at various ranches in King dty and San Lucas. He would go every day in
the norning wth his cousin Noel Nava and paid the latter $10 per weak for
gasoline for 4 weeks. He al so sought work by checki ng newspapers, and
going to the EED office in Sol edad at the end of Septenber 1977, but never
went to a union hiring hall to look for work. Wile he spent 7 hours' per
day on the picket |ine, he received no noney fromthe union for gasoline.

M. Nava testified on cross-examnation that he next obtained
work in the grapes wth General M neyards in approxi natel y Novenber 1977.
Records fromthe latter conpany indicate that an August in Gonzal es"

(the nane utilized by M. Nava) wth Nava' s social security nunber worked
during the weeks endi ng 8 Cctober and 15 Crt ober .

B. Analysis and Goncl usi ons

A though not appearing on Respondent's payrol |l records for
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12 Sept enber,gl | find that M. Nava adequatel y established his
presence on the day of the firing and recommend his incl usi on anong t he
discrimnatees. In light of his recollection of having worked at General
Vi neyards in "Novenber" 1977, and the pertinent payroll records (RX 29)
refl ecting earnings during the weeks ending 10/9/77 and 10/ 16/ 77, | find
sufficient evidence of interimearnings to be reflected in the net backpay
due -- specifically $150.50 for the week ending 10/9/77 (43 hours at $3.50
per hour), and $150.50 for the week ending 10/ 16/ 77 (43 hours at $3.50 per
hour).ﬁl

However, | cannot conclude that M. Nava' s failure to recall
the precise nonth of interi menpl oynent constituted deliberate
"m sconduct” whi ch shoul d deprive hi mof backpay due. See NL.RB. %
Hite Chief (1981) 566 F.2d 1182 [106 LRRM 2810]. : do not find it
particul arly unusual that he would not recall the precise dates that he
worked in the grape harvest sone five years prior to the tine of his
t esti nony.

| also recommend that M. Nava be reinbursed for his gasoline
expenses of $10 per week for the three-week period he was w thout work for

atotal of $30.00. (See Appendix 8-4.)

32 M. Navais listed in QX 1-X Appendix 9, as |ast having
wor ked w th Respondent on 10 Septenber 1977.

33. The daily breakdown for the week ending 10/9/77 is as
fol l ows: Tuesday-9 hours; Védnesday-9 hours; Thursday-7.5 hours; Friday-9
hours; Saturday-8.5 hours. For the week endi ng 10/ 16/ 77: Mbnday-9 hours;
Tuesday- 7 hours; Védnesday-9 hours; Thursday-9 hours; Friday-9 hours. |
did not include 3.5 hours worked for Saturday, Qctober 15, as this day
was not included in the gross backpay cal cul ations.
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(5 FAUSTI NO GREJEL
A Facts

M. Oejel testified that he picked tomat oes for Respondent from
1975-77 until he was fired in Septenber. He was discharged in a group in
front of the tracks near the Casis Restaurant in Soledad, Galifornia. He
testified that on the previous day he worked fromapproxi matley 8:00 in the
norning until 10:00 a. m when the work stoppage occurred. The next day, he
returned to work and was fired by "Frances" (Arroyo). He recalled working
under forenan Roberto Gonzal es with co-workers the Chavez famly, the
Rodriguez famly, the Alcantar famly, Fdel Acantar, Trinidad, Antonio,
and Garnel o Vaca, Garibay, and Don Augusti n.

M. Qejel participated in the strike for approxi nately 3 weeks
by joining the picket line. Because he had to support 7 children he woul d
seek work inthe norning. If he did not find work, he would return to
the picket line at approxinately 10-11 a. m

M. Qejel naned Geenfield, Gonzal es (packi ng sheds), Pete
Rocha and | abor contractor Jose Lopez as |ocations where he sought work.
He did not recall working during the interimperiod.

M. Oejel requested expenses of $4 per day for gasoline, but
testified that the naxi numdi stance he drove to seek work was 3 mles
(one-way). He stated that his residence was one and one-half mles from
the picket line and that on one occasion he went to San Ardo
(approxi mately 32 mles one-way) in order to picket. He received no noney
fromthe union.

Respondent' s payrol| records do not indicate that M.
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Qejel. worked at all during the week endi ng Septenber 14, 1977, or
thereafter except for Septenber 16, 1981. M. Qejel's wfe Delfina

-- but not his daughter Maria -- testified that he was fired al ong

wth the others on 13 Septenber.3—4/

B. Anal ysis and Goncl usi ons

General (ounsel has suggest ed that because of the
di sturbances of 12 and 13 Septenber 1977, there nay wel |l have been
i naccuraci es in Respondent's reporting systemon those days. Because the
pickers did not actually fill out their own cards in any event (this was
the task of the checkers), and because the absence of a picker's card for
Septenber 13 is not really dispositive of the issue of the enpl oyee's
presence on the day 'of the firing (e.g., the great najority of the work
force were not issued cards on that date), General (ounsel suggests that it
has net its burden of establishing that M. Qejel is a discrimnatee.
Additionally, the testinony of his wfe Delfina corroborates his presence
on Septenber 13, and it is clear that the |atter did have a pi cker card
through Septenber 12 (Q2X 6).

h the other hand, in its second anended specifications (Category
No. 6, Appendix 14), General (ounsel conceded that M. Qejel did not
appear on Respondent's payrol |l fromAugust 4, 1977 through Septenber 12,
1977. The payrol| records for M. Qejel indicate only work for the week
ending Septenber 21 (RX 18). As there is no indication that M. Qejel
wor ked under his wfe's card, Respondent contends that General (ounsel has

not net its burden of

34. Conpare Reporter Transcript, Vol. IX p. 88, 11. 19-
25, wth Reporter Transcript, Vol. Il, pp. 120, 130.
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proving that he is entitled to be included anong the di scri m nat ees.

A closer analysis of the payroll records, however, suggests that
the total hourly work (37.08 hours) for the week ending 9/ 14/ 77 shown in
Respondent payrol| records (RX 18) is nore likely the work of two enpl oyees
since Ms. Oejel was hired on 9/9/77 and Septenber 11 (a Sunday) was an
off day. Assumng that M. and Ms. Qejel participated in the stoppages as
they testified, and worked only 2-3 hours api ece on Septenber 12, that
woul d | eave sone 32 hours work for Septenber 9 and 10 or 16 hours per day
(8 hours per person per day) for those two days. Such a conclusion is thus
consistent wth M. Qejel's testinony that he was present during the
di sturbances. As | found nothing in M. Oejel's deneanor to question his
sincerity, and his recol | ection was reasonabl y preci se regardi ng these
events, | woul d include himanong the di scri mnat ees.

Snce M. Qegjel returned to Respondent on Septenber 16, 1977,
however, | would termnate backpay liability as of that date. Wile the
workers were under no duty to accept Respondent's offer to partially
reinstate portions of the striking enpl oyees (see 5 ALRB Nb. 63, pp. 21-
23), any enpl oyee who returned and then voluntarily left to rejoin the
strike cannot be included anong the group of di schargees. Wil e General
Gounsel has contended that the interi mearnings of the enpl oyees who
returned to 0. P. Mirphy during the strike should be treated as interim
earnings at any other enployer, it is clear that in the instant case the
discrimnatees are entitled to backpay for having been di scharged. Qnce
having been fully reinstated to their forner positions, these enpl oyees
cannot cl ai mcontinuous status as discrimnatees. Rather, they woul d be

nere
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(unfair labor practice) strikers entitled to reinstatenent upon bona fide
offer to return.

As M. Oejel returned to work wthin three days of the firing, |
recommend that there be no rei nbursenent for his gasoline expenses during

the interi mperiod. (See Appendi x B-5.)

(6) MR A GREJEL

A Facts

M. Oegjel testified that she worked wth Respondent in 1976 and
1977 in the tomato picking until she was "let go" in md-Septenber
(1977). 85/ She recall ed the work stoppage, and on the foll ow ng day she
returned to work and was fired in &group in front of the Casis near
Sol edad. She did not recall who told the workers to | eave, or precisely
recol lect the tine of day or day of the week. She did recall that others
fired along wth her included crew nenbers Trinidad Vaca, Everardo
Gontreras, Trinidad Chavez and their famlies (Angelina, Anelia Chavez,
Antonio and Carnel o Vaca). Al worked under forenan Leandro Gonzal es.

She participated in the strike joining the people at the Gasis
and neeting themin the park after |ooking for work early in the norning

(6-7 aam) at Gnzales, and occasionally in King dty. She would go wth

her father (Faustino) but was unable to find interimenpl oynent.

35. M. Oegjel appears on Respondent' s payrol | during the week
ending 9/ 14/ 77 as having worked her last day on 9/10/77 (QCX 1- X Appendi X
9).
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B. Anal ysis and Goncl usi ons

| find M. Qejel's testinony sufficiently specific and precise
to include her in the group of discrimnatees —particul arly her
i dentification of co-workers Everardo Gontreras and Trini dad Chavez, both
of whomwere clearly present on 13 Septenber (RX 9).

Her early norning efforts to seek work were reasonably diligent
(al beit unsuccessful) and | recommend that she be awarded backpay for the

entire period. (See Appendi x B-6.)

(7) RAFAEL MONROY

A Facts

M. Mnroy testified that he worked for the Respondent pi cking
tomatoes in 1976 and 1977 frommd- Septenber until Frances Arroyo fired
himand his co-workers in the field next to the Gasis in Sol edad.ﬁ/ He
recal | ed pi cking about 6 buckets the day before he was fired until a
st oppage occurred due to the firing of co-worker Sal vador Hurtado. He
specifically recal l ed forewonan Arroyo stating that "if you don't go in
the fields, you'll all be fired" (RT. Vol. Il, p. 132, 11. 1-2.)

M. Mnroy participated in the strike but al so | ooked for work
every day from6 am to 9 am in Salinas (at Sun Harvest and D Arrigo),

in Geenfield (wWwth Jose Lopez and "Rocha"), and in King

36. Respondent's payrol|l records for the week ending 9/14/ 77
indicate M. Mnroy worked his last day on 9/10/77 and not thereafter.
(&X1-X Appendix 9.)
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dty at South Down (grapes), but was unable to find work. He deni ed goi ng
to the EOD office, |ooking through want ads or going to the union hiring
hall in order to find interi menpl oynent. He had his own car and cl ai ned
$5.00 per day in gasoline expenses. He conceded that at |east a portion of
the noney he clained for gasoline was used driving to the picket |ine (on
one occasion to San Ardo).

B. Anal ysis and Goncl usi ons

| find that M. Mnroy testified wth sufficient detail to be
included in the group of discrimnatees. He precisely recalled the events
surroundi ng Sal vador Hurtado's firing, and detail ed Frances Arroyo' s
accusation that the workers were picking dirty.

As the payroll records for Paul Masson designate M. Mnroy by
nane and social security nunber, and indicate earnings for the weeks
endi ng 10/ 6/ 77 ($255.38 for 38.7 hours) and 10/ 13/ 77 ($151.99 for 16.5
hours), | shall deduct these suns fromthe total of backpay due, averaged
on a daily basis (wth Sunday off).3—7/

| al so recoomend that he be awarded gasol i ne expenses of

$5.00 per day for 15 days ($75. OO).@/ (See Appendi x B-7.)

(8) R CARDD ROIAS

A Facts

M. Rojas testified that he picked tonatoes for Respondent in

1977 comencing in August. He was fired by Frances Arroyo in a

37. M. Mnroy at first denied and then stated that he did not
recall this interimenploynent (RT., Vol. II, pp. 138, 142.)

38. See AXX 7.
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field near the (asis Restaurant in Soledad, along wth his entire

crewﬁl M. Rojas worked the day before the firing, but not for

the entire day because of the stoppage (when Sal vador Hurtado
was fired). He stated that on the day after the stoppage, he pi cked
approxi matel y 4 buckets of tonatoes, and was then fired al ong wth Raf ael
Monroy, Julio Garcia, and his father N col as Ryjas.

M. Rojas participated in the strike throughout the interim
period but al so | ooked for work in the norni ngs going to Meyer Tonat oes
(King dty), and to labor contractors ("Quar") in Geenfield, and to
various fields in Salinas al nost every day.

Roj as paid approxi mately $5 per day to his father when he went
wth the latter to look for work fromtheir hone in Sol edad. On those
occasi ons when he did not go wth his father, he would pay for gas out of
his own pocket (approxinately $5 per day).

(n cross-examnation, M. Rojas conceded that' he spent
approxi mately 6-7 hours on the picket |ine per day, but denied
recei ving any noney fromthe union for expenses.

B. Anal ysis and Goncl usi ons

M. Rojas testified wth sufficient detail to be included in the
group of discri mnatees.

Hs daily searches for work -- even though he was unable to
specifically nane every | abor contractor and conpany fromwhom he sought
work and did spend a great deal of tine on the picket line -- were

sufficiently diligent to justify backpay for the entire period.

39. Respondent's payroll records for the week ending 9/ 14/ 77
indicate M. Rojas worked his last day on 9/10/77, and not thereafter.
(&% 1X Appendix 9.)
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| recormend that he be reinbursed for gasoline expenses of $5.00 per day

for 28 days ($140.00). (See Appendi x 3-8.)

(9) LUJ A CAWPCS

A Facts

Ms. Canpos pi cked tomatoes for Respondent in 1977
comencing in August. She did not finish the season because she was fired
along wth her co-workers in md-Septenber in a field near Sol edad. She
worked the day before the firing but not the entire day due to a work
st oppage whi ch occurred because co-worker Sal vador Hurtado was fired. On
the follow ng day she went to work until Frances Arroyo told the workers
that everybody was fired. 40/

Ms. Canpos participated .in the strike until she found a job
at Garin Gonpany where she recal | ed working for approxi nately 2-5

days during the last week of the strike and earned sone $180. 41/

Ms. Canpos sought work in the fields surrounding King dty, Sol edad,
Geenfield, and Gnzal es from5:30 to 7:30 a.m and specifically
identified | abor contractors Pascual Lemus and N no Garcia. She al so went
to the union hiring hall on various occasions to | ook for work, but was

never di spat ched.

40. Al parties concede that Ms. Canpos was present on the day
of the firing. (Respondent's Brief, p. 8 RX9.)

41. RX 39 indicates that Ms. Canpos worked during the weeks
ending 9/14, 9/21 and 9/ 28/ 77, earning $218.06. RX 40 (p. 16) al so
indicates that Ms. Canpos found work at General M neyards during the
latter part of the strike (for the period ending Cctober 11, 1977).



B. Anal ysis and Goncl usi ons

M. CGanpos shoul d be included anong the group of di scrimnat ees.
Pertinent payroll records (RX 39, 40) indicate interi mearnings of $218.06
at Garin Conpany ($31.03 for week ending 9/ 14/ 77; $51.20 for week endi ng
9/ 21; $135.83 for the week endi ng 9/28). 42/ S nce the wtness identified
her correct nanme as Mrria L. Canpos Sanchez, | have al so included the
interimearnings at General M neyards for the latter portions of the
strike pursuant to the testinony of Socorro Ganpos (RT. Vol. I, pp.
139-140): for the period 10/3/77 to 10/9/77, 45 hours at $3.50 per hour
($157.50); and for the period ending 10/ 16/ 77, 46.5 hours at $3.50 per
hour ($162.75). These earni ngs have al so been averaged on a daily basis --
si x days per week excludi ng Sundays, wth the exception of the earnings
for Qctober 15 which date is not included in the backpay peri od.

| reject Respondent's contention that Ms. Canpos
del i berately wthheld this information re interi mearnings, as she did
recall sone 2-5 days work at the Garin Conpany. Likew se, | reject the
theory that her inconplete nenory wth respect to the Gari n Conpany
earnings shoul d discredit her testinony as to the reasonabl e efforts she
nade to mtigate her losses. | thus recommend that she be awarded backpay

for the entire period. (See Appendix B-9.)

42. These earni ngs have been conputed on a daily basis —six
days per week excl udi ng Sundays. | have attributed the earnings for the
week ending 9/14/77 to 9/14/ 77 —the second day of the strike.
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(10) JOSEFI NA GUZMAN

A Facts

Ms. Quznan testified that she picked tomatoes for Respondent in
1977 commenci ng around the first of August. She did not finish the season
because there was a work stoppage about nid- Septenber.® The fol | owi ng day
there was a strike after Frances Arroyo had told all the workers to get
out of the fields. M. Quznan did not recall the tine of day but
identified the ocation of the field where the firing occurred as near the
Gasis Restaurant. She did not recall her crew nunber, but identified other
famly nenbers —Socorro Quzman, Yol anda, Guadal upe, Josefina and Yol anda
Martinez, as well as ldolina Martinez, Ewa Martinez, Luz Sanchez, Manuel
Qiznman, and Rafael Quznan —as peopl e who worked wth her.

Ms. Quznan participated in the strike by standing on the pi cket
line but would | ook for work at Meyer Conpany (at its King Aty office)
and inthe fields in Geenfield. She would look daily from4 am to 5
am and return to the picket line at about 6 a.m when the (repl acenent)
workers woul d arrive. She would nornmal |y go wth her relatives and her
husband. She deni ed working during the strike, but upon further

examnation, recalled having worked one

43. Respondent's payroll records do not indicate Ms. Quzman' s
enpl oynent throughout the 1977 tomato harvest. (GCX 1-X Appendi x 12.) Nor
is there any record of M. Quzman's enpl oynent wth Respondent during this
period. Ms. Quznan stated that she and her husband (Rafael Guznan)
utilized the same picker card during work which contained either her nane
olr her husband' s but not both. The payrol| check was received in her nane
al one.
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week at. Paul Masson during Qctober 1977 earni ng approxi natel y what she
woul d have earned at OPM

B, Anal ysis and Goncl usi ons

In viewof the absence of all docunentation regarding M.
Qizman' s enpl oynent w th Respondent during the rel evant harvest, the
decision in QP. Mirrphy (1978) 4 ALRB No. 106, (see discussion, infra),
and General (ounsel's notion to exclude her husband Rafael GQuznan (wth
whom she usual | y sought work) fromthe group of discrimnatees, | believe
the evidence insufficient to categorize Ms. Quznan as one of the
di scri mnat ees. Wil e she was know edgeabl e about sone of the events
surrounding the strike, I found her nenmory for detail to be particularly
weak. Al though she nay well have participated in the strike activities, |
do not agree that she was enpl oyed on the day of the firing. Therefore, |

woul d recomrmend that , she not; be awarded backpay. 44/

(11) RAFAEL GZMAN

A Facts

M. Quznan testified that he picked tonatoes for Respondent in
Septenber 1977 but did not finish the season because he was fired at a
ranch close to Soledad in front of the Gasis Restaurant. The day before

the firing he went to work but did not work all day

44, In the event Ms. GQuzman ultinately is included anong t he
discrimnatees, | would find her efforts to seek interi menpl oynent
reasonably diligent. Interimearnings ($144.10 for the week endi ng Gct ober
6 and $316. 38 for the week endi ng Cct ober 13) shoul d be deducted fromthe
gross backpay due. (See QC Brief, 0. 122; RX 30.)
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because of the work stoppage due to the firing of Salvador Hiurtado. The
followng day, M. Quzrman recal led that the workers were not allowed to
enter the fields. Frances Arroyo told all those who participated in the
stoppage that they no | onger had jobs. M. Quznan recal | ed that he worked
increw3 and that his wfe worked wth him H and Josefi na had one punch
card and the payrol|l check cane in Josefina' s nane. He al so identified as
co-workers: the Martinez famly, the Alcantar famly; the Sanchez famly,
the Gonez famly, the Gontreras’' and the A zanos.

B. Anal ysis and Goncl usi ons

A the close of its case, General Gounsel noved to exclude M.
Quizman fromthe group of discrimnatees on the basis of the

Board' s previous finding in Q P. Mirphy Produce G., Inc. (1978) 4

ALRB No. 106. 45/ The unopposed notion was granted at the hearing.
| therefore recommend that M. Quznan be excluded fromthe group of

di scri m nat ees.

(12) BEATR CE ZAVALA

A Facts

Ms. Zaval a testified that she picked tonatoes for Respondent in
1977, but did not work the entire season because of the work stoppage and

subsequent firing. She recal led that the

45. That decision, inter alia, indicated that M. Quznan did not
return to work for Respondent during the 1977 tonmato harvest at any tine
prior to the Septenber 13 strike. The Quznman's (Rafael and Josefi na)
Jjointly applied for work during the 1977 season. (See 4 ALRB No. 106,
supra, AL(D pp. 12-13.)
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firing occurred close to the packing shed between Sol edad and Gonzal es when
Arroyo told the workers that the conpany woul d not give further work. She
was not sure that she worked on the day before the firing because she had
to return home to get a permt to showthe forewonan. Oh her return, the

st oppage had begun and Ms. Zaval a did not recall if she had conpl eted any
buckets on that day. She did not recall her crew nunber but renenbered that
her foreman's nane was Roberto and that anot her person in her crew was

Luci a Canpos. Ms. Zaval a testified that she worked under her nother's

social security nunber because she had previously | ost her own card
and mstakenly utilized her nother's (who had the sane address) when

the conpany asked for verification. 46/

Ms. Zaval a participated in the strike by joining the picket |ine
for about one nonth. She | ooked for work at Paul Masson in Gonzal es and at
other labor contractors fromSalinas to King Aty. She would go in the
afternoons, but did not recall finding work during the strike.

She requested $10 per week for expenses for gas in seeking work
whi ch was her share anong rel ati ves Adel a Zaval a, Quadal upe Her nandez and
Mirgi nia Chavez.

B. Anal ysis and Goncl usi ons

| find M. Zavala' s recitation of the events of Septenber 12 and
13 and payrol | records establishing her presence through 7 Septenber to

adequat el y support her clai mto havi ng been di schar ged.

46. Respondent's payrol| records for the week ending 9/14/ 77 do
not include M. Zavala (QX 1- X Appendi x 12; GQ2X 2; RX 18). The records
i ndi cate her presence from3/10/77 through 9/7/ 77 and then agai h on
10/ 19/ 77, 11/02/ 77 and 11/ 04/ 77.
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In addition, she offered a pl ausi bl e expl anati on for not havi ng appeared
on the payroll records, for the 12th. | therefore recommend that M.
Zaval a be included anong the group of di scrim nat ees.

| also find M. Zalvala' s afternoon efforts to seek work to be
reasonably diligent attenpts to mtigate danages and recommend that she be
awar ded backpay for the entire period.

Finally, | find her request for gasoline expenses of $10 per
week for 4-5 weeks to be a reasonabl e approxi nation of expenses she
incurred in looking for interimenpl oynent. | recommend that she be

awnar ded $45 for such expenses. (See Appendi x B-10.)
(13) DAV D CAMPCS

A Facts

M. Canpos worked for Respondent in 1977 but did not finish
the season because he was fired. 41l He recal l ed the stoppage and

the firing on the followng day in front of the Gasis. The workers

were not allowed to enter the fields.
M. Canpos participated in the picket line regularly after

| ooking for work in the norning. He sought work at the EDD (field work or
tractor driving) but did not check want ads because he did not know howto
read English. He checked wth the union hiring hall every Mnday, but no
jobs were available. H also | ooked with his nother (Socorro Canpos), and
his sister (Lucia CGanpos), and al though the latter two obtai ned work at

Grin Gonpany, he did not as only

47. Respondent payroll records indicate M. Canpos |ast worked
on 12 Septenber 1977 (Q2X 1-X Appendi x 11; G&X 6).

-50-



wonen were hired. GCanpos al so sought work fromBruce Church and from
| abor contractors Pascual Lenus and Secundi no.

M. Canpos next worked driving a tractor for General
Vi neyards in Qctober 1977. 48/

M. Canpos clai ned $5 per day gasol i ne expenses in | ooki ng
for work stating that neither his nother nor his sister hel ped contribute
for gas. He clained that the union gave $10 per week for gas to certain
workers (approxi mately 10) but he did not recall who they were. This noney
was utilized to cover the gasoline expenses in driving to and fromthe
pi cket |ines.

B. Analysis and Goncl usi ons

M. Canpos has anply denonstrated that he shoul d be
i ncluded anong the discrimnatees. Additionally, | find that he was
reasonably diligent in seeking interi menploynent. | woul d include as
interi mearni ngs wages fromGneral M neyards during the weeks endi ng
10/ 9/ 77 and 10/ 16/ 77. | have conputed these interimearnings on a daily

basis pursuant to the pertinent payroll information as follows:

NMonday - Gctober 3 2 hrs. at $3.90 = $ 7.80
Tuesday - Cctober 4 6 hrs. at $4.00 = 24.00
Védnesday - QGctober 5 10 hrs. at $4.00 +
1 hr. at $.00 = 46.00
Thursday - Qctober 6 10 hrs. at $4.00 = 40.00
Friday - Cctober 7 10 hrs. at $4.00 = 40.00
Saturday - Cctober 8 4 hrs. at $4.00 = 16.00
$173. 80

48. General M neyards payrol|l records indicate M. Canpos
earned $464. 70 during the weeks ending 10/ 9/ 77 and 10/ 16/ 77, (RX 40).
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Monday- Gct ober 10 10 hrs. at $4.00 = $ 40.00

Tuesday - Cctober 11 10 hrs. at $4.00 = 40.00
VWdnesday - Cctober 12 10 hrs. at $4.00 = 40.00
Thursday - Qctober 13 10 hrs. at $4.00 = 40.00
Friday - Qctober 14 10 hrs. at $4.00 = 40.00

$200. 00
(RX 40.)

| al so recommend rei nbur senent of gasol i ne expenses as request ed
-- $5 per day for 17 days ($85.00), as the noney recei ved fromthe uni on
was utlized solely for driving to the picket lines. (See Appendix B-11.)

(14) SOOCRRO CAMPCB

A Facts

Ms. Canpos testified that she worked for Respondent in 1977
49/

but was fired in md- Sept enber —
Ms. Canpos denied registering wth the EDD or | ooki ng at want
ads to find enpl oynent during the strike. She did go to the union hiring
hall on two or three occasions in Salinas, as well as | ooked in various
fields (wth her son David), and with | abor contractors (Lupe Hernandez and
Pascual Lerms).@/ M. Canpos and her daughter obtained work at Garin in

the lettuce wap for 2to 5

49. Al parties concede Ms. Canpos presence on Septenber 13
(Respondent's Brief, p. 11, RX9).

50. Sonetines she paid for gas and sonetines David pai d

approxi mately $5 per day. Her daughter Lucia did not contribute to this
expense.
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days and were laid off because they did not have seniority. They then
went to work in the grapes at General M neyards in (Gonzal es.

B. Analysis and Goncl usi ons

There is no question re Ms. Canpos' inclusion anong the group of
discrimnatees, or her efforts to mtigate danages during the interim
period. A though M. Canpos could not recall her interimearnings at
Gonzal es Packing, RX 33 and 46 identify her by nane and social security
nunber. FromRX 33, Ms. Canpos appears to have earned $144. 30 between
9/ 18/ 77 and 10/ 13/77. RX 46 indicates that she earned $144.30 during the
week ending 10/5/77 (page 18). | therefore will average her earnings on a
daily basis (exluding Sunday) during the days 9/29 through 10/3, as she
commenced work at General M neyards on 10/ 04/ 77.

At Garin Gonpany, Ms. GCanpos earned $31.03 during the week
ending 9/ 14/ 77, $138.80 during the week ending 9/21/77, and S135. 83 duri ng
the week ending 9/28/ 77, for a total of $305.66. | have averaged these
wages on a daily basis (six days per week, excluding Sundays) wth the
exception of the earnings for the week ending 9/ 14 which | have attri but ed
to 9/14/77 since the date of firing was Septenber 13.

FromRX 40, | have calculated M. Canpos' interimearnings at

General M neyards for the period 10/4 through 10/ 14/ 77 as fol | ows:
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Tuesday, Qctober 4 9 hrs. at $3.50 = $ 31.50
VWdnesday, Qctober 5 9 hrs. at $3.50 = 31.50
Thur sday, Crtober 6 9 hrs. at $3.50 = 31.50
Friday, QGctober 7 9 hrs. at $3.50 = 31.50
Sat urday, Qctober 8 9 hrs. at $3.50 = 31.50
$157. 50
Monday, Cctober 10 9 hrs. at $3.50 = $ 31.50
Tuesday, Cctober 11 7 hrs. at $3.50 = 24.50
Védnesday, Cctober 12 9 hrs. at $3.50 = 31.50
Thur sday, Cctober 13 9 hrs. at $3.50 = 31.50
Friday, Qctober 14 9 hrs. at $3.50 =  31.50
$150. 50

Gand Total - $308.00

| specifically reject Respondent’'s contention that Ms. Canpos

shoul d be deni ed backpay for failing to recall the Gonzal es Packing
earnings (of approxinately 1 week) or for underestinating the Garin
Gonpany earnings. She testified in a sincere, strai ghtforward nanner and
| donot findit particularly unusual that she mght forget precise dates
of enpl oynent which occurred for a very brief period of tine sone 5 years
prior to the date of her testinony. | therefore recommend that she be
awar ded backpay less interimearnings for the entire period. (See

Appendi x B-12.)
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(15) ANTON O VACA

A Facts

M. Vaca testified that he picked tonatoes for Respondent since
1970» He was fired in Septenber, 1977, stating that on Monday there was a
wor k st oppage because the workers wanted a wage increase and the fol | ow ng
Tuesday he was fired at the Hunti ngton Ranch. M. Vaca returned to work
for Respondent in Cctober 1977, S1/ and had no interimearnings.

M. Vaca conceded that he was on the picket |ine al nost every
day during the strike, but stated that he | ooked for work in the norni ngs
until approxinately 7 am He registered wth the EOD in Sol edad and
| ooked for work wth different |abor contractors in Soledad (wth Tito
Garcia, Jesus A darate and Pascual Lenus), Chual ar, Gonzal es and
Geenfield.

Vaca request ed gasol i ne expenses of $25 to $30 per week ($5
per day). He went wth his famly (four manbers).zl O one
occasi on his son contributed $10 for the gasoline.

B. Analysis and Goncl usi ons

| find sufficient evidence to include M. Vaca anong the
di scri mnat ees despite the absence of a tine card for himon 12 Sept enber.

A'so, his efforts to seek work through the ECD and

51. Respondent payroll records indicate M. Vaca |ast worked on
Septenber 10, 1977, and did not return until Cctober 15, 1977 (Q2X 1-X

Appendi x 8).

52. The Vaca famly travel ed together to seek work includi ng
Jose Carnen Vaca, Trinidad Vaca, Antonio Vaca, and Maria Vaca.

-55-



various | abor contractors in Sol edad, Chual ar, Gnzal ez and
Qeenfield constitute reasonabl e diligence to support his claimfor
backpay through the entire period.

| recoomend that M. Vaca be rei nbursed for gasol i ne expenses
of $5 per day for 28 days ($140.00) less the $10.00 contribution from
his son for a total of $130.00. (See Appendix B-13.)

(16) ACRAB CGAEZ

A Facts

M. (Chavez pi cked tomatoes for OPMin Septenber of 1977 and was
fired the day after the work st oppagegl when Frances Arroyo told the
workers that there was no nore work.

Ms. (Chavez did not find work during the backpay period nor did
she return to Respondent until recalled in Gctober 1977. She parti cipated
inthe strike by joining the picket line every day (all day) for
approxi natel y one nonth and recei ved $25 fromthe uni on on one occasi on
for being on strike. Despite her daily participation in. the picket
line, she registered at the EDD and applied for garlic work wth Mnterey
Gonpany and al so went to seek work wth David VWil sh in the strawberri es.

She custonarily relied upon her brothers-in-lawto find work for her.

53. Respondent payroll records indicate M. Chavez worked wth
Respondent through 12 Septenber 1977 and returned follow ng the strike
(&X 1-X Appendi x 10; GX 6.).
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B. Analysis and Goncl usi ons

The focal point of contention wth respect to this
discrimnatee is the reasonabl eness of her efforts to seek work. | find
her efforts in this regard (appplication at two conpani es)-- particularly
inlight of her custonary reliance upon famly nenbers (brothers-in-law
to find work for her —conbi ned wth the limted period in question to
constitute reasonable (albeit mninal )ﬁ/ diligence. Therefore, I
recommend that she be awarded backpay for the entire period.

As discussed previously, strike benefits are not interi mearnings
deducti bl e fromgross backpay provi ded the discrimnatee nakes reasonabl e
efforts to locate suitable interi menpl oynent. (S oux Falls S ockyards

(1978) 236 NLRB 543.) | find that the record reflects that M. Chavez did

nake such reasonabl e efforts. As there is no claimfor gasoline expenses,
| have nmade no deduction of the noney received fromthe union fromthe
cal cul ati on of backpay ow ng. (See Appendi x B-14.)

(17) N OOLAS GHAVEZ MORALES

A Facts

M. Chavez testified that he picked tonat oes for Respondent

during 1977 until fired by Frances Arroyo across the street fromthe

54, M. Gavez commenced her search for work after | osing hope
that she would return to Respondent's work force prior to the end of the
tomato harvest. This hope was shared by nany other CPMstriking
enpl oyees. See di scussi on supr a.
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Gasi s Restaurant . 55/

M. Chavez sought interi mwork through | abor contractors and
forenen from@een Thunb as well as ot hers whose nanes he coul d not
recall. H also asked for work fromhis friends and rel atives. He did

not recall registering wth the ECD, checki ng want ads, or going to the
union hiring hall.

(havez spent a few hours (4-6) injal. He obtained work from
Geen Thunb for approxinately 2-3 days picking chiles and earned
approxi mately $100. He al so said that he hel ped his father during the
strike picking strawberries (on his father's card)earni ng approxi nately

$32 for 3-4 days work, which noney went directly to his father.%/

He left

for Mexico one week after working at Geen Thunb and stayed for 5 nont hs.
M. Chavez clai ned gasol i ne expenses of $8.00-$10.00 --

one- hal f of which was spent seeki ng wor k.

B. Anal ysi s and Goncl usi ons

| conclude that M. Chavez is a discrimnatee entitled to
backpay less interimearnings for the entire period. RX 31 reflects
earni ngs of $30 on Septenber 18 at G een Thunb which | credit over M.
(havez' inprecise recollection. However, as Septenber 18 was a Sunday, |
have nade no deduction for backpay ow ng. | have deducted $32 for 3-4
days work wth his father in the strawberries before he left for Mxico.
(Averaged daily for 21 Septenber through 24 Septenber.) A though M.

(havez stated that he gave the noney to

55. A parties agree that M. Chavez was present on 13
Septenber. (Resp. Brief, p. 13; RX9.)

56. Hs father paid himgasoline and 35. 00.
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his father, the earnings are included in the net backpay cal cul ati ons as
they were the product of M. Chavez' work. Wether he kept his earnings
or gave themto his relatives should not be determnative of the question
of his earned income during the period. He was thereafter unavail abl e for
work during the interimperiod, and I concur wth the Respondent's
contention that he recei ve no backpay for the bal ance of the backpay

peri od.

The earnings for N Mral esil ($562.80 with Pascual Lenus
during the fourth quarter of 1977) do not appear to be sufficiently
definite to attribute to this discrimnatee. dven M. Chavez' testinony
that he left for Mexico on 29 Septenber and the sporadi c work history he
detailed prior to that tine, | find that Respondent has not net its burden
of proving these earni ngs.@/ Nor have | excluded the 4-6 hour jail tine
as there is no record evidence of when (day or night) this occurred.

There is therefore insufficient evidence to conclude that M. Chavez was
unavai | abl e for work during regul ar work hours at any other tine during

t he backpay peri od. 59/
(See Appendi x B-15.)

57. RX 17, p. 22

58. S nce these fourth quarter earnings coincide precisely wth
the dates on which the discrimnatee conceded that he was no | onger
seeki ng work, the gross backpay has been excluded fromthe calculation in
any event.

59. | also recoomend that M. Chavez be reinbursed for
gasol i ne expense of $4.50 per week tines two weeks for $9. 00.
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(18) AVELIA L. CGHAVEZ

A Facts

Ms. (Chavez worked for Respondent in the 1977 tonato harvest

until the Septenber 12 work stoppage. 60/

O the next day, Frances Arroyo
told the enpl oyees that there was no nore work. Ms. Chavez returned in
Qct ober .

Ms. (havez worked at Monterey (M neyards) during the interim
period picking grapes and earned approxi nately $325 for 1-1%2weeks' work.
She left that job in order to return to PM She | ooked for work
el sewhere but could not find it. She asked friends and acquai nt ances,
returned to the picket line in the hope of being rehired, as well as went
to Tony GQuznan (strawberries) and Pascual Lenus, but was unable to find
other work. She would go to ook for work wth her husband, Trini dad
Chavez, inthe latter's car, and wth other famly nenbers (children) Jose
Trini dad Chavez, Joaqui n Chavez, Angelina Chavez and Arelia Chavez. The
famly recei ved $50 fromthe uni on on one occasi on.

Al worked at Monterey and earned approxi matel y the sane

anount until their return to Respondent.

B. Analysis and Goncl usi ons

| recormend including Ms. Chavez anong the discrimnatees. |
find her efforts to seek work by asking friends, acquai ntances, and

visiting labor contractors (2-3 tines per week) to be reasonably diligent.

60. Respondent payroll records indicate Ms. Chavez'
presence through 12 Septenber 1977 (Q2X 1-X Appendi x 10; GX 6.
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Ms. (havez concedes interimearnings of $325.00 at

Monterey M neyards during the |ast days of the strike, which | have
averaged over 8 days (approxi nately 1Y weeks) o1/ pursuant to her
testinony. (RT. Mol. 1V, p. 45 AX?21.)

As discussed earlier, the noney recei ved fromthe uni on
I's not deductible fromgross backpay owng. S nce thereis no
indication that the noney was rei nbursenent for gasoline expenses,
| recormend that the Chavez famly be awarded $30 per week for 3.5

weeks ($105.00) as requested (ALOX 21). (See Appendix B-16.)
(19) JOAQU N CHAVEZ GHAVEZ

A Facts

M. Chavez recalled being fired by Frances Arroyo at

"Hunti ngton Farns." 62/

(havez indicated that he worked for approxi nately one
week (6 days) for Esquival picking tonatoes and earned
approxi natel y $250 during the interimperiod. He al so earned
$325.12 at Monterey M neyards for approxi nately one week of work.
During the two-week period he was wthout work follow ng his

di scharge, M. Chavez woul d

61. Dai |y Average : 10/ 6 $ 40.62
10/ 7 40. 62

10/ 8 40. 62

10/ 10 40. 62

10/ 11 40. 63

10/ 12 40. 63

10/ 13 40. 63

10/ 14 40. 63

$325. 00

62. Respondent payroll records indicate M. Chavez'
presence on 12 Septenber 1977 (QAX 1-X Appendi x 10; QX 6.)
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go to the picket |ine every day but would al so | ook for work 2-3 tines
a week through | abor contractors (Pascual Lenus, Tito Qqui dez) and
friends.

B. Analysis and Goncl usi ons

The only issues wth respect to this discrimnatee are the
reasonabl e diligence of his efforts to seek work during the backpay peri od,
and the interi mearni ngs whi ch shoul d be deducted fromgross backpay due.
| find that the efforts to find work detailed by M. Chavez (2-3 tines per
week during the two-week period M. Chavez was w thout work) through
friends and | abor contractors Lenus and O quidez to be sufficiently
diligent to warrant backpay for the entire period.

Al parties agree to interimearnings of $325.12 at
Monterey M neyards for approxi nately one week of work (6 days) which
have averaged on a daily basis from10/8 through 10/14. M. Chavez
recal | ed earnings of approximately $250 for sone 6 days work at Esqui vel
Wi | e Respondent’s Exhibit 17 reflects third quarter interimearnings wth
Esqui vel of $355.88 and fourth quarter earnings of $913.25 (RX 17, p
90), there is insufficient evidence to connect these entire earnings to
the strike period. Any portion of these wages may have been earned eit her
before or after the strike, i.e. fromJuly 1 through Septenber 12 or from
Qctober 20 through Decenber 31. In the absence of any further payrol
docunent ati on from Esqui vel, and as the Respondent is charged wth the

burden of proof on the issue of interimearnings to be
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63/

deduct ed, | shall credit M. Chavez approxination of one week earnings

of $250 which | have averaged on a daily basis fromQtober 1 through
Qctober 8. (See Appendi x 3-17.)

(200 MAR A ALDACO MBLGHCR aka MAR A CE LA LWZ VACA MBLGHR

A Facts

M. Vaca testified that she picked tonatoes for Respondent
commenci ng in August 1977. She did not finish the season%/ because of the
wor k stoppage (to reguest a wage increase and to protest the firing of a
co-worker), and the discharge of the followng day. She recall ed Frances
Arroyo saying that the workers could | eave if they didn't want to work at
the present rate. She identified famly nenbers Antoni o Vaca, Tri ni dad
Vaca, Jose Carnen Vaca, and Maria |sabel Vaca as co-crew nenbers fired on
the sane day.

Ms. Vaca participated in the strike daily for about 3 or 4
weeks, if only for a while, sonetines spending 1-3 hours on the picket
line. She would |look for work early in the norning starting at 5 am and
then would join the picket line at about 10 aam She inquired of workers
and friends, |abor contractors (including M. Lenus and Jesus A darate),
Nno Garcia in Geenfield, and a foreman "Pedro" in Gnzal es. She went to
the fields to ask different crews if there were jobs avail abl e, but was

unabl e to find work during the

63. See Q P Mirphy Prduce ., Inc. (1982) 8 ALRB No. 54;
EHEOF B v. Brown SRoot (8th Adr. 1963) 311 F. 2d 447 [52 LRRM 2115,
120] .

64. Respondent's payrol|l records indicate M. Vaca | ast worked
on 9/9/77. (&X2 RT., Vol IV, p. 69, 11. 4-11.)
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strike.

B. Analysis and Goncl usi ons

A though there is no docunentary evi dence indicating M.
Mel chor' s presence on either Septenber 10 or Septenber 12, | find that she
described wth sufficient detail the events of Septenber 13 to be entitled
to inclusion anong the group of di scrimnat ees.@/ Additional Iy, her
efforts to seek work -- through co-workers, friends, |abor contractors and
group forenen -- | find to be reasonable in the agricultural context and
for the limted period here in question. | cannot infer wllful idl eness
by the nere fact that Ms. Ml chor was unsuccessful in her efforts. |
therefore recommend that she be awarded backpay for the entire period.

(See Appendi x B-18.)
(21) TR N DAD VACA ALDACO

A Facts

Ms. Vaca picked tonat oes for Respondent in 1977 until she was
fired in Septenber. She recalled the stoppage of the previous day when
the conpany rej ected buckets and a co-worker was fired. 66/ She returned in
Qct ober .

|V Vaca participated in the strike for approxinately one

nonth. She | ooked for work but could not find any. She joined the

65. She was also identified by discrimnates Trinidad Vaca (her
ng%)her) as anong the group fired on 13 Septenber (RT., Vol. 1V, p.
100) .

66. Respondent payroll records indicate M. Vaca was
present through 12 Septenber 1977 (QX 1- X Appendi x 10).
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picket line on an al nost daily basis for sone 2-3 hours per day after

| ooking for work inthe early norning. She went to the EDDtw ce in
Salinas, checked wth the union several tines, and spoke wth various

| abor contractors in Sol edad, Geenfield and Gonzal es/ namng M.

A darate and M. Lenus in Soledad, Nno Garcia and "M cente" in
Qeenfield, and "Licha" in Gnzales. She stated that her daughter Mria
Vaca was in the sane crew on the day of the firing and each worked under
her own punch card.

B. Analysis and oncl usi ons

A though Ms. Vaca was somewhat confused about the events of
Sept enber 12 and Septenber 13 (claimng to have worked 1¥2hours on the day
of the firing), she testified in sufficient detail to entitle her to be
i ncl uded anong the discrimnatees. She appeared to be a particularly
sincere wtness who nade a real effort to answer all questions to the best
of her recollection. er!

| also find her efforts to seek work -- checking wth the union
several tines, going to the EDD on two occasi ons, and contacti ng vari ous
| abor contractors in Sol edad, Geenfield and Gnzales -- to indicate
reasonabl e diligence. | thus recoomend that she be awarded backpay for

the duration of the strike. (See Appendi x B-19.)
/
/
/

_ 67. M. Vaca was also identified as anong the group fired by
w tnesses (famly nenbers) Maria A daco Melchor, aka Maria de la Luz Vaca
Mel chor, and Jose Carnen Vaca A daco.
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(22) JCBE CARMEN VACA ALDACO

A Facts

M. Vaca picked tonatoes wth Respondent in 1977 until he
was fired in Septenber, one day after the work stoppage.@/Hs
entire famly was invol ved in the stoppage and fired by Supervisor Frances
Arroyo at the "Huntington Farns" ranch in Sol edad.

M. Vaca participated in the strike by going to the picket line
daily for approxinately one nonth. He could not get a job until he
returned to CPMat the end of the strike. Hs efforts to seek work
included registering wth the ELD in Sol edad, checking at the union hiring
hall in King dty and asking friends. He also went wth his famly to
check with various |abor contractors in Geenfield, Gonzal es and Sol edad.

B. Analysis and Goncl usi ons

The only issue raised wth respect to M. Vaca is the
reasonabl eness of his efforts to seek interi menpl oynent.@/ | find his
efforts of registering wth the EDD, checking at the union hiring hall in
King dty, and contacting various |abor contractors in Geenfield, Gnzales
and Sol edad to constitute a diligent search for work during the one-nonth
peri od he was unenpl oyed. Therefore, | recommend that he be awarded

backpay for the duration. (See

68. Respondent payroll records indicate M. Vaca was
present on 12 Septenber 1977 (QX 1-X Appendi x 10).

69. There is sufficient detail in M. Vaca' s testinony which,
when coupl ed with docunent ary evi dence of his enpl oynent through 12
Septenber 1977, indicate his presence on 13 Septenber. | woul d thus
i ncl ude hi manong the group of discrim natees.
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Appendi x B-20.)

(23) AVELIA C  CHAVEZ

A Facts

M. (havez testified that she was fired by Frances Arroyo
foll ow ng the one-day work stoppage. 7o/

She went to the picket line daily during the strike, sonetines
spending up to 5to 8 hours. She would ask her friends for work on the
picket Iine and el sewhere as did her other famly nenbers. The famly
sought work fromlabor contractors Tony Quzrman and Pascual Lenus, as wel |
as others.

M. (Chavez recal | ed working approxi nately one week pi cki ng
grapes (piece rate) at Monterey Vi neyards during the strike. Aong wth
her nother, father, two brothers and sister, she left Monterey to return

to Respondent. She had no other work during the interimperiod.

B. Analysis and Goncl usi ons

| credit M. Chavez' recollection of the events of Septenber
13 and woul d i ncl ude her anong the discrimnatees. Her efforts to seek
work (along wth her famly) -- asking friends at the picket |ine, as
wel | as contacting various |abor contractors —constitute reasonabl e
diligence during the short period of unenpl oynent involved herein. |
have averaged the interi mearnings of $325.12 on a daily basis (over 8

days excl udi ng Sunday) from

70. Respondent payroll records indicate M. Chavez was
enpl oyed through 12 Septenber 1977 (QX 1-X Appendi x 10.)
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Cctober 6 through Getober 14 (RX 17, p. 31, ALOX 24). (See Appendi x 8-
21.)

(24) ANGELI NA CHAVEZ
A Facts

Mss (havez picked tonatoes for Respondent in 1977 until she was
fired at the Huntington Ranch. ey she did not recall joining a picket |ine,
but did renenber going to the strawberries to | ook for work, albeit
unsuccessful |y (David V&l sh/ Tony Guzman). She woul d ask for work from
acquai nt ances, coworkers, and friends, and would go directly to the
fields. She found work at Monterey M neyards for 1 to 1%2weeks, but does
not recal |l how nuch she earned.

Fnally, Mss. (havez said that many of her friends found work
at onzal es Gonpany, but when she asked if there were any openi ngs she was
told there were none.

B. Analysis and Goncl usi ons

| find Mss Chavez' testinony re the events of Septenber 13 and
the payrol|l data sufficient to entitle her to inclusion anong the
discrimnatees. Her efforts to seek work, as those of other famly
nenbers, were also reasonably diligent. | shall deduct interimearnings
at Monterey M neyards Gonpany for 1 to 1% weeks -- $325.12 averaged on a
daily basis (8 days, excluding Sunday) between Qctober 6 and Qctober 14,
1977 (RX 17; p. 12; ALCXX 25). (See Appendi x B-22.)

71. Respondent payrol| records indicate Ms. Chavez worked
through 12 Septenber 1977 (QX 1-X Appendi x 10).
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(25) R CARDO GONZALES

A Facts

M. (onzal es picked tomatoes for Respondent in 1977 but did not
conpl ete the season as he was fi red.Q/ He returned to work for QP.
Miurphy on the last two days of the tomato harvest. M. Gonzal es
testified- that the workers were in a field in Sol edad across froma gas
station and were di scharged after having stopped work in protest of a co-
worker's firing.

M. onzales participated in the strike by joining the pi cket
line in San Ardo, Geenfield and Sol edad for sone five weeks. He woul d go
to the picket line every day arriving at approxi nately 5:00 a.m and
spend the entire day. He hoped to return to work for the Respondent but
did not do so until the offer of reinstatenent at the end of the season.

He asked coworkers and friends if they knew where work was
available, but did not recall finding interimenpl oynent. 3

Gonzal es request ed rei nbursenent for gasol i ne expenses
i ncurred seeking work of $5 per day for 25 days ($125.00), but coul d
recall driving only to the picket line on a daily basis.

b. Analysis and Concl usi ons

Wile there is no dispute about M. Gonzal es'

72. Respondent payroll records indicate M. nzal es was
enpl oyed through 12 Septenber 1977 (QX 1- X Appendi x 10).

73. Payroll records at Sonoco identify M. Gonzal es by nane
and social security nunber and indicate earnings of $23.25 during
Septenber. (RX 34.) Additionally, the EDD records indicate fourth quarter
earnings wth Hansen Farns ($51.81), "Geenfiel d' ($60.75), and Sonoco
($38.40). (RX 17, p. 65.)
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classification as a di scri mnatee, 4 Respondent contends that M.

Gonzal es’ efforts to seek work -- by asking workers and friends while
hopi ng to return to Respondent’'s enploy -- are legally insufficient to
mtigate damages. Relying upon the reasonabl e diligence standard of ALRB
and NLRB precedent (see Bruce Church, Inc. (1983) 9 ALRB Nb. 19;
NLRB v. Mam (oca Gla Bottling G. (5th dr. 1966) 360 F. 2d 569
[62 LRRVI 2155]; Sagi naw Aggregates, Inc. (1972) 198 NLRB 598 [ 81 LRRV

1025]), | find that M. Gonzales' efforts to be adequate (al beit

mninal ly) given the short duration of unenpl oynent, and the expectation
anong many workers that they woul d be rehired before the end of the tonato
harvest season (see 5 AARB No. 63, p. 23, fn. 15, suggesting the
Respondent's wllingness to reinstate at | east sone of the striking
workers, and testinony of workers, inter alia, Everardo Contreras, Miria
de Jesus Qontreras,. Enedina Gontreras, BEma A zano, N col as A zano,
Roque T. Lopez, Rafael P. (havez, and Rafael Zaval a.)

Wile M. nzal es denied finding interi menpl oynent, the Sonoco
payrol | records indicate earnings of $23.25 on 9/24/77. These records
were not confirned by the EDD reports (RX 34; RX 17, p. 65.) As M.

Gonzal es was quite certain that he did not work at Sonoco during the

rel evant period, and the payroll infornmation is doubtful at best, | shall
therefore exclude these alleged earnings in the cal cul ati on of net backpay
due. (See Brown & Root, Inc. (8th dr. 1963) 311 F. 2d 447 [52 LRRV
2115, 2120].) Wth respect to the

74. 1 find that his testinony was sufficiently detail ed
regarding the events of 13 Septenber to include himin the group of fired
enpl oyees.

-70-



earnings at Hansen Farns and Geenfiel d which appear for the fourth
guarter of 1977, | decline to conpute these earnings as "interins" w thout
further proof that they fell wthin the relevant tine period, i.e.,
Qctober 1 through Gctober 14.  As the earning reports listed on the EOD
printouts are arranged in order of receipt -- rather than by actual date
of enploynent -- there is insufficient evidence to conclude that these
earnings fell wthin the backpay period. Additionally, RX 34 (Sonoco
records) indicates that "J. nzal es" earned $38.40 during the fourth
quarter of 1977 (Novenber 30 and Decenber 7). As M. nzal es coul d not
recall these earnings (which in any event fell outside of the backpay
period) and the payroll records do not sufficiently identify the
discrimnatee on their face, | decline to include themin the cal cul ation
of backpay due.

Fnally, | decline to recommend reinbursenent to M. onzal es
for gasoline expenses in seeking work as he could recall no travel other

than to the picket line for the entire backpay period. (See Hgh & Mghty

Farns (1982) 8 ALRB Nb. 100; Charles T. Reynol ds Box (onpany (1965) 155
NLRB 384 [60 LRRVI 1343].) (See Appendi x B-23.)

(26) FAUSTI NO GONTRERAS

A Facts

M. ontreras testified that he pi cked t omatoes for
Respondent in 1977 until he was fired in Septenber by Frances Arroyo who

told the workers that "if we are not going to work for us to go
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hone and sl eep".E/ (RT. wl. V, p. 30, 11. 15-16.) He renenbered

wor ki ng approxi nately one hour and being in the field near the asis
Restaurant at the tine of the di scharge.

M. Qontreras participated in the strike by joining the pi cket
line in Sol edad and San Ardo for "sone tine". For the first 15 days he
spent the entire day at the picket line, arriving around 6:00 am He
hoped to return to Respondent but was unsuccessful. He obtai ned work from
Esqui vel (labor contractor) picking tonatoes for the Frudden Gonpany --
through friends who worked there at the tine. M. Contreras worked
approxi natel y five days earning sone $200. He left his job wth Esqui vel
to return to Respondent at the end of the strike.

B. Analysis and Goncl usi ons

| find that M. ontreras testified wth sufficient detail to
entitle himto be classified as one of the discrimnatees. Wile he
recal | ed working approxi mately 1 hour on 13 Septenber, his recol |l ection of
the events surroundi ng the di scharge and particularly his recitation of
the statenents of Frances Arroyo on the day in question adequatel y
establish his right to backpay.

Athough M. ontreras' efforts to seek interi menpl oynent were
sonmewhat neager -- asking friends, hoping to return to the Respondent, and
speaking wth a labor contractor (Esquivel) -- there is insufficient
evi dence to conclude that he failed to mtigate his |osses for the very
limted period he was w t hout work. And | woul d be reluctant to

categorize a discrimnatee as unavail abl e for work

75. Respondent payroll records indicate M. (ontreras was
enpl oyed through 12 Septenber 1977 (QX 1-X Appendi x 10).
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because s/he held for a limted tine (unarticul ated) aspirations of
returning to Respondent before the end of the tonato season, particularly
inthis context where a portion of the striking workers were of fered
immedi ate reinstatenent. | therefore find M. ontreras' conduct to be
reasonably diligent. | have deducted interi mearnings of $40 per day for
the five days M. ontreras worked wth Esquivel prior to his returnto

0. P. Mirphy (Ctober 10, 11, 12, 13, and 14). (See Appendi x B-24.)

(27) | RVA MORALES LCPEZ ( GONTRERAS)

A Facts

Ms. Gontreras (wfe of Faustino Gontreras) picked tonatoes for
Respondent until she was fired in "Qctober” of 1977. 76/ She did not recall
whet her or not she returned to work for CPMafter the strike. On her |ast
day, she was in Sol edad when Frances Arroyo fired the workers in group
stating that there was no nore work for all of those who had stopped
working. (RT. Mol. V, p. 39 11. 7-8.)

Ms. ontreras joined the picket line for sone two weeks. In
the nornings she went to | ook for work and then woul d join the picket |ine
at approxinately 7:00-8:00 a.m She woul d then spend the entire day
there. She hoped to obtain work fromRespondent during this period. Ms.

ontreras detailed her efforts to seek

76. Respondent payrol | records -indicate Ms. ontreras worked
for Respondent through 12 Septenber 1977 (Q2X 1-X Appendi x 10.)
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work as foll ows: Wien she saw peopl e working in the fields -- tomatoes or
anything el se -- she would ask if there was work available. She coul d not
renenber places or tines but recalled going toward King dty one norni ng
to look for a job thinning and hoeing, going to King Aty sone two days

| ater and checking in the norning, and on a third occasi on goi ng toward
Salinas. She obtai ned work at Gonzal es Packi ng (pi cking tonatoes) in

Qct ober for sone three days (whi ch she secured through rel atives) and

ear ned approxi mately $90.

B. Analysis and Goncl usi ons

| find that Ms. Qontreras has testified wth sufficient detail
to be included anong the discrimnatees. Additionally, her efforts to
| ook for work in the early nornings by asking people in the fields and
going to King dty (on two occasi ons), and Salinas (on one occasi on)
constituted reasonabl e diligence during the one nonth interimperiod.

| have deducted interi mearnings at Gnzal es Packing -- for three
days in Gt ober ($93. 28) AL and have averaged these over the three-day
period Cctober 11, 12 and 13. | decline to include the Esqui vel earni ngs
reflected in the ELD printouts for Ms. ontreras during the third and
fourth quarters of 1977 (RX 17, p. 90) as such enpl oynent mght wel|l have
occurred outside the interimperiod -- e.g. before Septenber 14 or after

14 Cctober. Wthout further corroboration, | find that Respondent has not

net its burden of proving these interi mwages. (See Appendi x B-25.)

77. RX 33; &X 1-X Appendix 6q.
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(28) JGBEA GRIA

A Facts

M. Gurciatestified that he picked tomatoes for Respondent:
in 1977 until he was fired in Cctober in a field in Sol edad around

11: 00 a.m after having worked approxi nately three hours.ﬁl

He recalled joining the picket line and going every day for the
entire day for approxi natel y one week.

Garcia sought work by contacting Gnzal es Packi ng, Meyer
Tomat oes, and co-workers in the norning (on nore than one occasion). He
al so recal l ed working for Victor Azcona (Sonoco Conpany) after |eaving
Respondent. He coul d not recall when he commenced work at Sonoco or the
duration of his enpl oynent.

M. Garcia requested gasoline expenses of $10 per day because he
had his own car which he used to drive to the picket line as well as to
seek interimenpl oynent. He could not recall the nunber of trips he nade
to seek work.

B. Analysis and Goncl usi ons

M. Garcia detailed the events of Septenber 13 wth sufficient
clarity to justify his inclusion anong the discrimnatees. Wiile he
seened to confuse the stoppage of Septenber 12 wth the firing of
Septenber 13, and his overall nenory was not precise, | found himto be a
relatively sincere wtness who attenpted to answer questions in a
strai ght-forward nanner.

| find Garcia' s efforts to seek interi menpl oynent --

78. Respondent payroll records indicate M. Garcia worked
through 12 Septenber 1977 (QGCX 1-X Appendi x 10).
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contacting various conpani es and co-workers in the norni ngs —reasonabl e
for the limted period invol ved (approxi nately 10 days). Wile RX 34
indi cates enpl oynent of a J. Garcia at Sonoco from22 Septenber through
the end of the strike (15 Cctober), the total earnings are not broken down
onadaly basis for that tine period. Rather the docunent indicates
earni ngs of $1,350.06 for 39 days work -- 16 prior to the interi mperiod.
A though those earnings are not reflected in RX 17 (p. 21) which
i ndi cates enpl oynent only wth Tony Quzman for the third quarter of 1977
(apart fromearnings wth Respondent in the third and fourth quarters), M.
Garcia did recall working wth Sonoco during the relevant period. Hs
recol | ection was corroborated by the testinony of Maria Garcia (his wfe)
for whomEDD records were available (RX 17, p. 11). | have therefore
conput ed the Sonoco earnings as fol l ows: $1, 350. 06 divi ded by 39 days
equal s $34.62 per day for 22 Septenber through 14 Cctober (20 days) for a
total of $692.40.
| al so recormend rei nbursenent for gasoline expenses of $10 per
day for the seven-day period M. @Grcia was wthout work ($70.00). (See
Appendi x B-26.)

(29) MAR A GARO A

A Facts

Ms. Garcia picked tomatoes for Respondent until she was
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fired in afield near the Respondent's packi ng shed. 19/ She arrived early
that norning but did not renenber who fired her.

Ms. Garcia participated in the strike by joining the picket
line but would ook for work early in the norning. She coul d not
specifically recal | dates, nanes, |locations, or the nunber of attenpts she
nade to seek interi menpl oynent .

Ms. Grcia worked for Mictor Azcona (Sonoco) wth her husband
(picking chiles) and earned the sane anount as the latter. Both returned
to work for Respondent at the end of the strike for approxi nately two
days.

B. Analysis and Goncl usi ons

A though Ms. Grcia could not recall nany of the specific
events of Septenber 13, | found her to be a sufficiently credi bl e wtness
to include her anong the discrimnatees. As she apparently was
unenpl oyed for only sone ei ght working days, | conclude that her m ninal
efforts to find work -- going to Sonoco, and hoping to return to
Respondent constituted a reasonably diligent attenpt to mtigate | osses
for the very short period invol ved.

Wile Ms. Garcia recal l ed working for the sane period as an
her husband at Sonoco, neither the latter's payrol l records@/ or the ED

pri nt out 38—1/ speci fy the preci se dates of her enpl oynent.

79. Respondent payroll records indicate Ms. Garcia worked
through 12 Septenber 1977 (Q2X 1-X Appendi x 10).

80. RX 34 nakes no reference to Maria Garci a.

_ 8l. RX 17, page 11, indicates interimearni ngs of $293.12 for
the third quarter of 1977 and $625.86 for the fourth quarter of 1977.
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| have thus cal culated her interimearnings as foll ows: $918.98 total
earni ngs divided by 39 days equal s $23.56/day tines 20 days within the
interi mperiod Septenber 22-Cctober 14 ($471. 20). (See, discussion of
Jose A @Grcia.) (See Appendi x B-27.)

(30) JGSEN CHAEZ

A Facts

M. Chavez testified that he pi cked tomatoes for Respondent in
1977 and was fired in Septenber near the Gasis Restaurant in Sol edad. He
recal l ed reporting to work between 6:30 and 7:30 a.m and working for
sone 2-4 hours before being fired by "Francisca".

After he was fired, M. Chavez went on strike for sone four to
five weeks, going to the picket |ine every day for the entire day. He
recei ved no noney fromthe Uhion and did not work during the strike. He
checked with friends who were working with crews in various fields toward
King Aty and Salinas where he saw peopl e in the nornings before arriving
at the picket line. He did not recall the nanes, |ocations, or dates re
t hese searches, but stated that he woul d see his friends around town and
ask themif they were working. He could not recall the nunber of tines he
nade such efforts stating that he went "usual |y every day soneti nes" (R T.
V, p. 94, 11. 13-15). He deni ed asking ECD for work or going to the
union hiring hall. O further examnation, M. Chavez conceded that he
did not seek work (during the first two weeks of the strike) because he
was told by other workers that he woul d have his work for the Respondent.

He cl ai ned gasol i ne expenses of $20.00 per week for
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sone 2 to 3 weeks.

B. Anal ysi s and Goncl usi ons

A though confusing the events of Septenber 12 and Sept enber

13, | find that M. Chavez credibly chronicled sufficient details of

the firing to warrant inclusion anong the discri ninnatees.g/

Hs efforts to seek work were mninal -- he hoped to return to
Respondent for the first two weeks of the strike and did not | ook
el sewhere. He finally checked wth friends and wth crews he saw wor ki ng
inthe fields and around town, but could not recal |l nanes, |ocations or
dates of these searches. As per the NLRB, "... an enpl oyee
discrimnatorily laid off or discharged need not instantly seek work;
rather the test is whether, on the record as a whol e, the enpl oyee has
diligently sought work during the entire backpay period." (Sagi naw
Aggregates, Inc. (1972) 198 NLRB 598 [81 LRRMI 1025].) The NLRB Casehandl i ng

Manual , section 10616, further recogni zes a 'reasonabl e grace period
(several weeks) before which a discrimnatee is expected to seek ot her
work. Wile such a "grace period' may be of shorter duration at harvest
tine inthe agricultural context, | conclude that M. Chavez efforts in

this regard are (mninally) diligent under the circunst ances,ﬁl and |

recormend that he be awarded backpay for the entire period. 1 also

recommend that he be reinbursed for gasoline expenses of $20 per

82. Respondent payrol| records al so confirmhis enpl oynent
through 12 Septenber 1977 (QGCX 1-X Appendi x 11).

83.  particular inport in the instant case was the
expectation of the striking workers that they would be able to return to
Respondent prior to the end of the tonato harvest, as well as the
informal ity by which agricultural enpl oynent was often obtained. See
di scussi on, supra.
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week for 2.5 weeks ($50.00). (See Appendix B-28.)

(31) EVERARDO QONTRERAS

A Facts

M. Gontreras picked tonatoes for Respondent in 1977 until fired
"around 12 Septenber” at a field one mle north of Soledad at Huntington
Ranch. He recalled that the firing occurred one day followng the
stoppage. @ontreras returned the final days (2-3) of the season (on 15
et ober 1977). &/

M. ontreras presented hinself to work every day

thereafter, but the sheriffs did not allowhimto enter the fields. He
spent the days on the picket Iine fromapproxinately 6:00 am to 4:00-
5:00- p.m until the (replacenent) workers left.

M. Gontreras conceded that he mght have worked at D Arrigo
Brothers during the interimperiod earni ng approxi nately $90.00 for the
week ending ctober 1; $127.00 for the week endi ng Cctober 8; and $178. 00
for the week ending Gctober 15. (RX 30.) The D Arrigo work invol ved
pi cking nustard where he worked wth his w fe Enedi na (ontrer as.

M. ontreras recalled going to ook for work once at Gonzal es
Packing (King dty), but not obtaining a job. He hoped to keep wor ki ng
W th Respondent in the tonatoes (where he had worked since 1969) and

therefore did not | ook for other jobs.

M. Qontreras clained $2.00-$3.00 i n gasol i ne expenses for

84. See X 1-X Appendi x 10.
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his tripto King Aty to seek work at Gonzal es Packi ng.

b. Analysis and Goncl usi ons

Al parties concede M. (ontreras was present on Septenber 13
(Respondent Brief, p. 20; RK9). It is clear that he shoul d be incl uded
anong the di scri m nat ees.

M. ontreras’ efforts to seek work were mninal at best --
going to King dty to seek work on one occasion, and "hoping" to return to
CPM However, | find himto be sufficiently diligent in this context where
he found interi menpl oynent from26 Septenmber. As he was w thout work for
only sonme 11 days, and had worked w th Respondent for the past 8 seasons,
| do not find his neager efforts constituted a failure to mtigate
damages.

| have fol |l owed General Gounsel's daily averagi ng cal cul ati ons
(GC Brief, p. 68), but have included the full earnings ($178.85) for M.
Gontreras' final week at D Arrigo Brothers (see RK 30). S nce the record
I ndi cates he resuned work wth GPMon 15 Cctober, | have averaged the
$178.85 over five days. Additionally, full credit was given for the
earnings for weeks ending Cctober 1 and Qct ober 8.

| have al so included $2.50 rei nbursenent for gasoline
expenses for M. (ontreras' attenpt to find work at Gonzal es Packi ng.

(See Appendi x B-29.)

(32) AUGSTIN GARO A

A Facts

M. Garcia picked tomatoes for Respondent in 1977, but did
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not conpl ete the season because he was fired in August or Septenber. He
reported for work at 7:00 aam across fromthe Casis Restaurant and
recall ed that "Frances" stopped the workers.

M. Garciajoined the picket line daily but not for the entire
day (from7:30-8:30 am until approximately 3:00-4:00 p.m). (n one
occasion M. Garcia recei ved $10.00 for gasoline fromthe union.

Garcia detailed his efforts to seek work as foll ows: He needed
noney to eat so he went to | ook for work wth | abor contractors or crews
that he sawin the fields. He started the search the day he was fired,
and he woul d ask for work in the nornings and sonetines in the afternoons.
He specified | abor contractor Jose Lopez in Geenfield, Secundino Garcia
in Geenfield, "Mcente" in Geenfield, as well as others. He spent three
days injail during the interi mperiod.

As a seniority worker, M. Garcia was rehired by Paul Masson' in
1977 but did not renenber whether he worked there during the strike. He
bel i eved he went to work approxi mately 4-5 weeks after the strike
comenced (RT. Vol. V, p. 128, 11. 13-16). This work invol ved pi cki ng
grapes (summer) and cutting grapes (wnter). He was paid by piece rate but
could not recall his earnings.

M. Garcia specifically denied working for "Qeen Thunb" Conpany
in King dty. He clained that he | ost his social security card on one
occasi on and al t hough he al ways used the sane nunber, it was possibl e that
soneone el se was usi ng that nunber as wel .

M. Grcia clained gasoline expenses in | ooking for work of

approxi nately $6.00 to $7.00 per day. He stated that he lived in

-82-



Qeenfield, that |abor contractor Secundino Garcia was approxi nately 2
mles fromhis house, and that "M cente" was 3 to 3*5 mles fromhis house.
He 1 ooked for work six days per week going every day to check wth
Secundino Garcia and every third day to check wth "M cente". He also
drove his car to the picket line wthout passengers and went to San Ardo to
pi cket on sone 2-3 occasi ons.

B. Analysis and Goncl usi ons

Al parties concede M. G@Grcia s presence on 13 Sept enber
(Respondent's Brief, p. 21; RK(9). Hs testinony was sufficiently detail ed
concerning the events of the 13th to include hi manong the di scri mnat ees.

I find his efforts to seek work (because he needed noney to eat)
by asking | abor contractors or crews inthe fields in the nornings and
afternoons to be reasonably diligent.

| decline to include as interimearnings the work at Paul Masson
Vi neyards, as the pertinent payroll records to not indicate M. Garcia' s
enpl oynent until after the strike —for the week ending 20 Gctober 1977 (RX
36). Also, inlight of M. Garcia s specific denial of work wth Geen
Thunb, his explanation of having | ost his social security card on one
occasion, and the fact that the payrol|l records for Geen Thunb |ist an
incorrect social security nunber (RX 32), | decline to include those
anounts as interi mearnings.

| wll exclude three days' backpay for M. Garcia's tine in jail.
A though the days were unspecified, he conceded that the tine was wthin
the relevant period. | have excluded earnings for. Septenber 19, 20, and

21, imediately followng the confrontation
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that occurred at the San Ardo Ranch (See 5 ALRB Nb. 63, p. 24, AL(D p.
21).

| al so recommend rei nbur senent for gasol i ne expenses of $6. 50
per day for 25 days ($162.50) |ess the $10.00 recei ved fromthe union on
one occasi on: $152.50. (See Appendi x B-30.)

(33) JCBE LU S RAM REZ (ALQ\ZO

A Facts

M. Ramrez picked tonatoes for Respondent until he was fired
in Septenber by "Francisca' who told all the workers that those who
st opped the previous day coul d not work. 85/

M. Ramrez participated in the strike and spent 3-4 days in jail
during the interimperiod. He recalled the picket |ine being set up in
San Ardo on 2-3 days as well as in Soledad and Geenfield (Arroyo Seco).
The picketing | asted approxi mately 3 to 4 weeks and M. Ramrez attended
every day for nost of the day. n one occasion he recei ved noney fromthe
union -- $5.00 -- for gasoline. M. Ramrez did not work during the
strike.

M. Ramrez detailed his efforts to seek work as foll ows: He
went to ranchers and crews that he saw worki ng on several occasi ons about
4 to 5 days after the strike started, namng Bud Antle in Salinas (several
tines -- before the peopl e caught the bus), Secundino Garcia in Geenfield

(several tines -- at the latter's house and in the fields), Pascual Lenus

in Sol edad (2-3

85. Respondent payroll records reflect M._Rarr'nrez’
enpl oynent through 12 Septenber 1977 (QX 1-X Appendi x 11).
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tines), plus others both in the nornings and in the afternoons. He woul d
gowth friends or his uncle.

M. Ramrez requested reinbursenent for gasoline expenses in | ooking
for work of approxinately $7.00 to $8.00 per day for sone 2-3 days per
week for 3-4 weeks. n occasions he went to Salinas and Chual ar in his
searches for enpl oynent and drove his Dodge RT. He did not include in
this request expenses incurred in driving to the picket line. Ramrez
testified that the distance fromhis house to | abor contractor Lenus was 8
mles; to Garcia (house) -- 1%2mles; and to Garcia (field) —sonewhat
greater than 1%2 mles.

B. Analysis and Goncl usi ons

| find M. Ramirez' recollection of the events of 13 Sept enber
to adequatel y establish his inclusion among the group of discrimnatees.

Hs efforts to seek interimwork -- going 'to ranchers and crews
on several occasions both in the nornings and afternoons —constituted
reasonabl e di | i gence.

| have disall oned backpay for the three days in jail
(Septenber 19, 20, 21) which days immedi ately fol | oned the
confrontation at the San Ardo ranch. (See discussion, supra.)

| recoomend M. Ramirez be rei nbursed for gasoline expenses in
seeki ng work of $7.50/day for 2.5 days/week for 3.5 weeks ($65.63), | ess
$5.00 recei ved fromthe uni on ($60.63). (See Appendi x 31.)
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(34) GUADALUPE CHAVEZ MORALES

A Facts

M. (havez testified that he picked tonatoes for Respondent in
1977 until fired by Frances Arroyo in Septenber on the Huntington field.
He reported at approxinately 6:00 or 700 a.m on the day of the firing
and stated that he did not work. He was issued his own picking card, and
i ndi cated that another Guadal upe Chavez al so worked at CPMduring the tine
peri od. 86/ M. Chavez foreman was Bonifacio Galvin (Gew No. 1.)

M. Chavez joined the strike and participated in the picket |ine
on adaily basis arriving at approxinately 6:00 to 7:00 am He received
no noney- fromthe Lhion and did not work during the strike. He detailed
his efforts to seek work as foll ows: He | ooked around for anything
avai |l abl e at Gonzal es Packing and other conpanies along wth famly
nenbers (N col as Gasca, Merced P. (havez, and Aurelia Chavez Pantoja). He
did not recall going to the EEDto ook for work or going to the Uhion
hiring hall. He took no vacations and had no illnesses during the
rel evant period. M. Chavez returned to work for Respondent for
approxi natel y two days at the end of the strike.

M. Chavez |isted gasoline expenses of approxi nately $10.00 per

day for three days per week for sonme four to five weeks.

86. The nane (uadal upe Chavez Moral es (No. 671) appeared on a
tinmecard dated 9/13/77 indicating enpl oynent for the entire day (RX 1).
The nane Quadal upe C Mral es (No. 2197) appeared on a tinecard dated
9/ 13/ 77 which al so indicated enpl oynent for the entire day (RX 3).
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He admtted that sone of his noney went for driving to the picket |ine
(RT. Wol. M, p. 15 11. 15-16). M. (Chavez had no recol | ection of the
anount of noney spent on gasoline in looking for work. He had his own car
but drove with Ncolas Gasca. The latter suggested that M. Mral es'
contribution for gasoline was approxi nately $10 per week for sone 5 weeks
-- both for seeking interi menpl oynent and for driving to the picket |ine.
According to M. Gasca, one-fourth of the noney went to | ook for work and
three-fourths went to join the picket line (RT. Vol. M, p. 37, 11. 10-
26) .

B. Analysis and Goncl usi ons

The critical issue in M. Chavez' case is whether or not he

wor ked on the afternoon of Septenber 13, and thus was not fired along wth
the other discrimnatees early that norning. Respondent relies on the

pi cker card of Guadal upe Mral es Chavez —Enpl oyee No. 671 dated 9/ 13/ 77
whi ch indicates work at least through 4:00 p»m (RX1). However, M.
Chavez vigorously denied working that afternoon, and indicated that there
was anot her Quadal upe (M) Chavez who worked at GPM Wil e RX 13 suggest s
that the wtness was Enpl oyee No. 2197 rather than the Quadal upe Chavez
referred to in RX 1,ﬂ/ the tine card itself indicates that the date has
been rewitten such that a "3" appears to be wittenin a different ink

fromthe "2" which it seens to be covering.%/ As | found M.

Mrales to be a very sincere wtness wth a fair nenory, | credit

87. See the social security nunber referred to in ALOX 35.

88. | note such discrepancy particularly in RX 3, but RX1is
al so sonewhat suggestive of a "3" being transposed over a "2".
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his testinony over the uncertainty of the entries in the tine cards

and recommend that he be included anong the di scri m nat ees. 89/

| further find his efforts of seeking work wth various
conpanies in the Salinas Valley area sone three days per week to be
r easonabl e.

| recommend that he be rei nbursed for gasoline expenses of $7.50
per week for 4.5 weeks ($33.75) -- one-fourth of $30.00 per week for 4.5
weeks. (See Appendi x B-32.)

(35) N QOLAS GASCA ZAVALA

A Facts

M. Gasca picked tonatoes for Respondent in 1977 in Gew No. 1
under forenman Bonifacio Galvan. He did not finish the season as he was
stopped in a group by Frances Arroyo at Huntington Ranch in Sol edad at
approximately 8:00 aam M. Gasca deni ed working on the day he was fired

and recal l ed protesting the firing of a coworker on the previous day. 90/

89. D scrimnatee Merced P. (havez (M. (havez' wfe)
corroborated M. Chavez presence anong the group fired. (RT. Vol. M,
pp. 41-42.) The enpl oynent pattern of each was consistent wth that of the
other discrimnatees -- that is, they did not return to Respondent unti l
recall ed en masse at the end of the tonato season. F nally, while picker
cards of both Quadal upe Mral es Chavez (£671) and Guadal upe C Mral es
(f2197) have been identified for the norning of Septenber 12 (QX 6), |
cannot ascertain whether the cards in question (RX 1, 3), indicate work
(for 2%2hours -- 1:30 to 4:00 p.m) on the afternoon of the 13th or 12th,
or indeed identify this wtness.

90. Respondent tine card reflects M. Gasca’ s enpl oynent
through 12 Septenber 1977 (QX 6.)
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M. Gasca participated in the strike for about one nonth arrivi ng
daily at the picket line in San Ardo, Geenfield, and Sol edad at
approximately 4:00 a.m and staying until the (replacenent) workers |eft
at 4:00 to 430 ppm He alsowuldlook for work at Meyer Conpany in King
dty (at the conpany office), Gonzal es Packing in Gonzalez (in the
fields), another conpany near Sol edad, as well as wth |abor contractors
(Jose Lopez, Johnny Ramrez fornerly Micente Garcia) in Geenfield. He
woul d check with each at approxinately 6:30 p.m two tines per week for
about two weeks, but did not obtain work during the strike. He returned
to Respondent at the end of the strike for approxi mately two days.

M. Gasca clai ned gasol i ne expenses in | ooking for work of
approxi natel y $10. 00 per week for five weeks. He stated that he owned his
own car and took his people, including his brothers-in-law father and
nother-in-law plus his wfe. Hs father-in-1aw (Qiadal upe Chavez
Moral es) pai d hi mapproxi natel y $10.00 per week. He recei ved no noney
fromthe union for gas, but stated that he al so utilized the $10.00 per
week to go to the picket line. Approximately one-fourth of the noney went
to look for work and about three-fourths went for driving to the picket
l'i ne.

S nce Gasca lived in Sol edad, his house was approxi natel y 15
mles fromJose Lopez, 12 mles fromMicente Garcia, 8 mles from Gnzal es
Packi ng, and an unknown di stance fromMeyer Conpany in King dty.

B. Analysis and Goncl usi ons

Inlight of the tinecard indicating M. Gasca' s enpl oynent
through 12 Septenber 1977, and the wtness' recollection of the
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Septenber 13 firing, | recomend his inclusion anong the

) . 91/
di scri m nat ees. —

| also find M. Gasca's efforts to seek work two tines per week
for approxinately two weeks at conpanies in Geenfield, Sol edad, Gonzal es,
and King dty to constitute reasonably diligent efforts, even though he
woul d conduct these searches in the late afternoon or early evening. Wiile
it mght be expected that he woul d have had a better opportunity to find
enpl oynent by going in the early nornings, | do not believe his schedul e
suggests a failure to diligently pursue job opportunities during the short
period M. Gasca was unenpl oyed. | would therefore recormend that he be
awar ded backpay for the entire period. | further reconmend that he be
rei nbursed for gasoline expenses in seeking work of $2.50 per week for five

weeks ($12.50). (See Appendi x B-33.)

(36) MERED P. CHAVEZ

A Facts

Ms. (havez testified that she picked tonatoes for Respondent in
1977 starting in August. On 12 Septenber she worked for a short while
bef ore the work stoppage began. Oh 13 Septenber she stated that she

returned to work in the norning at the

91. | amunable to ascertainif the Ncolas G Zavala referred
toin RX18 is the sane person as this wtness, as the social security
nunber witten on the payrol|l docunent is not the social security nunber
referred to by the wtness in ALOX 36. The payrol| docunent reflects that
the individual Ncolas G Zavala had no earnings after 8/ 31/ 77 until the
week endi ng 10/19/77. Furthernore, Respondent dos not chal | enge M.
Gascas presence on Septenber 13 (see Respondent's Brief, p. 22.)
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Hunt i ngt on Ranch near the (asis gas station but Frances Arroyo stood

up on the back of a pickup and said that there was no work. 92/ M.

(havez worked in Gew No. 1 wth her entire famly: Rafael Chavez (son),
Aurelia (havez Garcia (her daughter-in-law), Aurelia Chavez Pantoja (wfe
of N colas Gasca Zaval a), and Quadal upe Chavez Mral es (husband).

Ms. Chavez participated in the strike for approximately one
nonth, went to the picket line daily until very late, and | ooked for work
only at Gnzal es Packing in the tomatoes. She did not recall the date but
did renenber going to the field in the norning wth her husband Quadal upe
Chavez Mral es and son-in-law N col as Gasca to speak to the forenan. She
did not recall other places where she sought interi menpl oynent, but stated
that she went wth her husband and son-in-law everywhere to | ook for work.
She did not find interimenpl oynent.

B. Analysis and Qoncl usi ons

The crucial issue in determning the appropriateness of including
M. Chavez anong the discrimnatees is whether or not she worked during the
afternoon of Septenber 13. Respondent contends that the daily picker card
(RX 2) indicates such work (at least through 4:00 p.m on that afternoon).
Bal anced agai nst this docunentary, evidence was Ms. Chavez very specific
denial of having worked that afternoon follow ng the firing and her rather
specific recitation of the details of the firing on the norning of the

13t h.

92. Atinecard for Septenber 13 (RX 2) indicates that Merced P.
de Chavez (Enpl oyee No. 912) worked during the afternoon of Septenber 13.
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Respondent payrol | records (RX 18) are not hel pful because they are

not broken down by days and indicate only that M. Chavez wor ked
during the week ending 9/14/77.% Because the tine card has sone

indication of having altered -- the "3" in "9/13/ 77" appears to be
witten over another nunber, possibly a " 2"%/ and because M.
Chavez testified in a sincere, straightforward nanner, | credit the
latter's testinmony in this regard, and recormend that she be
included in the group entitled to backpay. 95/

| al so conclude that her efforts to seek work (she went wth her
husband) were reasonably diligent under the circunstances as previously
di scussed. As this was her custonary nethod of finding enpl oynent, |
cannot concl ude that she was wllfully idle by relying on these famly
nenbers. She is therefore entitled to backpay for the entire period.

(See Appendi x B-34.)
(37) ALRELI A GHAVEZ ( PANTQIA)

A Facts

Ms. (Chavez pi cked tonmatoes for Respondent in 1977. She was

fired in Septenber by "Frances" who stated she woul d not give

93. But, see GX 2 which suggests that enpl oyee 1912 wor ked
two hours on 9/13/77.

94. | note such apparent discrepances in the cards of this
wtness, Qiadal upe C Mral es (#2197), Guadal upe Mral es Chavez (#671),
and Shwokie A M| anueva.

95. The testinony of Ms. Chavez' son Rafael does not
specifically confirmthat the forner was anong the group fired on 13
Septenber. (RT., Vol. XII, pp. 65-66.) See al so RX 8 which indicates
that the latter worked from1:30 p.mto 4:00 p. mon Septenber 13. See
di scussion, infra.

-02-



any nore work. Ms. Chavez did not work that day al though she had
reported at the Huntington field.

Ms. Chavez participated in the strike by joi ning the picket
line for approxi mately one nonth. She and her husband (N col as Gasca
Zaval a) picketed daily and spent about the sane anount of tine on the
line. She did not recall returning to Respondent after the strike was
over.%/ She did recall going to ook for work on one occasi on com ng
fromSan Ardo and seeing a crew pi cki ng tonatoes "kind of |ate one day."
She relied upon her husband to | ook for work and at tines woul d acconpany

himin their search for interi menpl oynent.

B. Analysis and Goncl usi ons

| find M. Chavez' testinony sufficiently specific regardi ng
the events of 13 Septenber to include her anong the discrimnatees. |
also find her efforts to find work (relying principally upon her
husband, N col as Gasca Zaval a) reasonably diligent for the limted
period invol ved as previously di scussed.

Wth respect to Respondent’'s contention that Ms. Chavez worked
wth Esquivel during the interimperiod (see Respondent Brief, p. 22; RX
17, page 12}, | amunabl e to conclude that the $116.34 earned at Esqui vel
during the third quarter of 1977 applies to this backpay period (Sept enber
13 through Septenber 30), as it is equally possible that the noney was
earned prior to that date -- e.g., fromJuly 1 through Septenber 14. As
Respondent has the

96. Respondent payroll records indicate Ms. Chavez was
enpl oyed through 12 Septenber 1977 and returned 17 Gctober 1977 (Q&CX 1- X
Appendi x 10).
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burden of proof on this issue (see Mranda Mishroom (1982) 8 ALRB Nb.

75), | recommend that no interi mearnings be deducted fromthe backpay due

this discrimnatee. (See Appendi x B-35.)

(38) DAN EL TORRES

A Facts

M. Torres picked tomatoes for Respondent in 1977 until he was
firedinthe areain front of the Gasis. He reported before 7:00 a.m
but did not work that norning. He quoted Frances Arroyo as sayi ng that
there was no nore work on the day foll ow ng the stoppage. o/

M. Torres joined the strike for approxi mately three weeks in San
Ardo, Geenfield and Sol edad pi cketing every day al though not the entire
day. He would arrive before 7:00 a.m and spend about 7 hours per day.
He did not receive any noney fromthe union.

M. Torres recall ed working for Gonzal es Packing (as a dunper)
and Paul Masson (in the grapes), but denied working for Basic Veg during
the strike. He could not recall how nuch he earned or the particul ar
dates. He obtained these jobs through friends. He |ooked for work
anywhere, but could recall no nanes or places. He would go to the fields
or to labor contractors' hones, recalling the nanes of Secundi no Garci a,
and the areas of Geenfield, King Aty and Sol edad, as well as the EDD
officein King dty. Heresided in Geenfield during this period. Torres
i dentified

97. Respondent payroll records reflect M. Torres'
enpl oynent through 12 Septenber 1977 (GCX 1-X Appendi x 10).
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coworkers (famly nenbers Arturo Torres and Augustin Garcia) who wor ked
wth himin the sane crewat PMas well as at Paul Masson.

M. Torres clained gasoline expenses of $10 per day in | ooking for
work for sone 24 days. He had his own car and drove to work to Gonzal es
Packi ng and Paul Masson, as well as to look for work. Approxinately
three-fourths of the noney went for driving to the picket |ine and one-

fourth for seeking work.

B. Analysis and Goncl usi ons

M. Torres sufficiently described the events of 13
Septenber to be entitled to inclusion anmong the discrimnatees. Hs
efforts to seek work -- going to the fields and | abor contractors' houses
-- constituted reasonably diligent efforts to find interi menpl oynent.

M. Torres' recollection and pertinent payroll records (RX 33,
46 and 36) establish interimearnings at Gonzal es Packing ($28 for the
week ending 9/28/ 77 -- page 28; $308.43 for the week ending 10/ 5/ 77 --
page 17; and $244.40 for the week ending 10/ 12/ 77 —page 16); as well as
$183.74 for the period ending 10/20/77 at Paul Masson. | have attributed
the $28.00 to Septenber 28, on the assunption that the Gnzal es Packi ng
enpl oynent was continuous. The renai ni ng ear ni ngs have been aver aged
daily (6 days per week excludi ng Sunday) wth the- exception of the Paul
Masson earnings. S nce only one day of the Paul Masson pay period falls
w thin the backpay period, | shall attribute one-sixth of the earnings
(1/6 of $183.74 or $30.62) to Cctober 14.

| also recommend that M. Torres be reinbursed for gasoline

expenses of $2.50 (one-fourth of $10.00) per day for the period he
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was W thout work -- Septenber 13 through Septenber 27 (14 days)
($35.00). (See Appendi x B-36.)

(39) YOLANDA LCPEZ GZMAN

A Facts

Ms. Quzrman testified that she pi cked tonatoes for
Respondent in 1977 in Gew No. 4 but could not recall the exact tine or
day of her discharge. She did recall the stoppage one day before the
firing and that the latter occurred at Hunti ngton Ranch. She recal | ed
cowor ker Sal vador Hurtado being fired on the day of the stoppage. O the
day of the firing she reported at Huntington Ranch in front of the Gasis.
Frances Arroyo clinbed on the top of a pickup and stated that as of this
nonent all the workers are fired. "You can just leave." (RT. Vol. M, p.
106, 11. 14-16.) Ms. Quznan said she had been working for approxinately
one to two hours that day. o8/

Ms. Quzrman joined the strike after the firing and parti ci pat ed
in the picket |ine between one and two nonths. She did not stay on the
picket line the entire day but would | eave to | ook for work. She woul d
pi cket fromapproxinately 4:00 am to 4:00 p.m and would take turns wth
others in going out to look for work. She received no noney fromthe

union for being on the picket line and stated that she did not find work

during the interi mperiod.

98. Respondent payroll records indicate Ms. GQuzman was
enpl oyed t hrough 10 Septenber 1977 and returned 15 Gctober 1977. (QX 2,
QX 1-X Appendi x 8.)
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Ms. GQuzman checked wth Meyer Tonatoes, (onzal es Packi ng,
D Arrigo, Bruce Church, and | abor contractors but could not recall dates.
She went to the fields to check at Meyer (in the norning); she spoke to
forenen at Gonzal es Packing (three to four days after the strike started)
both at the field and at the office. A D Arrigo she checked at the field
and spoke to the forenen during the nustard harvest and the hoeing. A
Bruce Church, she checked in the norning in the fields. She stated that
she went to all the naned conpani es during the sane week, and al so went to
sone others whose identities she could not recall.

B. Analysis and Qoncl usi ons

Al though Respondent payroll records do not support her
contention of being present on September 12, | credit M. Quznan's precise
recol | ection of events of the 12th and 13th. This testinony, her sincere
deneanor, -and the payrol | records establishing her presence at |east
through 10 Septenber 1977 | ead ne to concl ude that she shoul d be
consi dered anong t he di scri m nat ees.

| find that Ms. Quzman's efforts to find work were reasonabl y
diligent and she is entitled to backpay for the entire period.

A though the ELD printouts (RX 17) indicate earnings wth
Esqui vel for third quarter of 1977 ($929.19) and for the fourth quarter of
1977 ($111.80) (page 133), | find this infornation insufficient to
attribute themto the backpay period. As the third quarter runs froml
July through 30 Septenber, the earnings could well have been accumul at ed
prior to her enpl oynent wth Respondent. And the fourth quarter (Qctober
1 through Decenber 31) earnings
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could well have foll oned the end of the season wth GPMin raid- Cct ober.
As M's. Quznan denied finding work during the strike, | conclude that
Respondent has not net its burden of proof on this issue and reconmend

that no deduction be nade for interimearnings. (See Appendi x B-37.)

(40) MGHE. ANDALON (SANOHE?)

A Facts
M. Andal on pi cked tonatoes for Respondent for nany seasons, the
| ast of which was 1977. He did not finish the 1977 season because he was
fired (Mnday or Tuesday norning) in "August" by Frances Arroyo in a field
at Huntington Ranch cl ose to the packing shed. M. Andal on did not recall
working that norning but did work the previous day for a short while
(approxi mately ¥2hour) when everybody stopped because a coworker was fired

("Sal vador ™). 99/

M. Andalon participated in the strike for sone 3-4 weeks
arriving at the picket line at approxi mately 7:00-7:30 a.mand | eavi ng at
tines early and sonetines staying later until the afternoon. He | ooked
for work (2-3 tines per week) at Yoshita (sic) Gonpany in Gnzal es, at
D Arrigo Brothers checking sone days at Ranch No. 12 near M ssion and
Ranch No. 1 in Slinas in the broccoli, and through friends he net (on the
street and at the picket line), but could not find any work during the

strike.

99. Respondent payroll records for the week ending 9/ 14/ 77
indicate M. Andal on |ast worked on 9/10/77 and not thereafter (QX 2;
QX 1-X Appendi x 9).
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M. Andal on requested gasol i ne expenses of $4 to S per day in
seeking work and going to the picket line. He conceded, however, that
about 3/4 of this noney went for driving to the picket |line, as he received
no noney fromthe union. He drove (both to the picket |line and to seek
work) wth his brother Antonio, but the latter did not contribute any noney
for gasoline.

B. Analysis and oncl usi ons

| credit M. Andalon's recol |l ection of the stoppage of the 12th
and the firing of the 13th and woul d i ncl ude hi manong the di scri m nat ees,
even though the payroll records do not reflect his presence on Septenber
12.

| also find his efforts to ook for work sone 2-3 tines per week
at various conpani es and through friends to be reasonably diligent for the
limted period of tinme he was unenpl oyed.

I recormend that he be reinbursed for gasoline expenses of one-
fourth ($4.50/ day) for 2.5 days per week for 5 weeks ($14.06). (See
Appendi x B-38.)

(41) N GOLAS ZAVALA

A Facts

M. Zaval a testified that he picked tonatoes for Respondent in
1977 commencing in August. He did not work the entire season because he
was "taken out” of the field. He stated that on the day of the stoppage,
he started about 7 a.m and stopped at 10: 00-10: 30 a. m when the sheriffs
arrived and took the workers out near a place called the Gasis. n the

next day, the enpl oyees showed up for work
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at about 6 a.m when Frances announced in front of the Gasis that everyone
was fired and that new people were hired. M. Zavala worked in Gew No. 1
wth other crew nenbers N col as Gasca, Guadal upe Gasca, Rafael and Beatrice
Zaval a and Sal vador Zaval a. 12Y

M. Zaval a participated in the strike which | asted about one
nonth by joining the picket line for approxi nately two weeks arriving
daily at about 5:00-6:00 a.m He asked his friends for work every day
because his father was ill in Mexico and he needed noney to go see him
He asked Rafael Garcia at a Soledad | abor canp as well as friends who were
working wth Esquivel in the tonatoes, including Refugi o Mral es (cousin),
Jose Morales, Ncolas Chavez (brother-in-law, Qiadal upe Ramrez, and
N colas Gasca (fromH Centro). M. Zavala finally obtai ned work wth
Esqui vel for approxi mately two weeks picking tonatoes earning a little
| ess than what he earned at Mirphy (approxi nately $400.00). He stated
that when the Esqui vel work was al nost over, he left in a hurry to go see
his father who was ill in Mexico. The strike was still going on but he
could not recall the exact date. M. Zaval a had been out of work
approxi natel y two weeks before securing enpl oynent wth Esquivel (on
Sept enber 15).

B. Analysis and oncl usi ons

Wiile there is no clear docunentation of M. Zaval a' s enpl oynent
w th Respondent during the relevant periods, | credit his decent nenory of

the details of the stoppage and firing to include

- 100. Respondent payroll records for the week ending 9/14/77 do
not indicate M. Zavala's enpl oynent. (GQ2X 1-X Appendi x 12).
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hi manong the discri ninatees.&/ His daily efforts to find work -- by
asking friends and going to a |l abor canp in order to earn noney to visit
his sick father in Mexico -- | find to have constituted reasonabl e
diligence for the period in question.

Wiile there is no docunentation of the interi mearnings at
Esquivel, | have credited M. Zavala' s nenory in this regard and have
deduct ed the $400. 00 he estinated having earned for the two-week period
commenci ng Septenber 28 -- $40 per day for 10 days. Additionally, M.
Zavala is not entitled to backpay thereafter as he left for Mexico to be
wth his father and was unavail abl e for work. (Bruce Church (1983) 9 ALRB
No. 19; NLRB Gasehandling Manual, Part 111 (1975) Section 10612.) (See
Appendi x B-39.)

(42) MR A DE JESUS QONTRERAS (RO AS)

A Facts

M. Gontreras stated that she pi cked tomatoes for Respondent
until she was fired in Septenber. She recal l ed the work stoppage and the
termnation of the foll ow ng day across fromthe Gasis, when Frances
Arroyo told everybody to stop working. She was a nenber of Gew No. 1

under forenan Bonifaci o Gal van. %%/

101. Qonpare X 1-Xwth RX 18. Respondent identifies a N col as
Zaval a Chavez, Enpl oyee No. 3989, OewNo. 4, inits crewroster (RX 47).
There is a 12 Septenber 1977 tinecard for N col as Chavez -- Enpl oyee No.
657 (AX 6). Respondent does not specifically contest M. Zavala' s status
(see Respondent Brief, p. 24).

102. See @XX 2, and G&X 1-X Appendi x 10 whi ch reflect M.
Qontreras' enpl oynent through 12 Sept enber 1977.
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Ms. Qontreras did not recall working during the strike, although
she conceded having joi ned the picket |line every day for the entire day.
She went to look for work with her father (Everardo Gontreras) and
although the latter found enpl oynent, she did not. She nade the sane
efforts to seek work as did M. Gontreras. She recalled going to one
conpany on one occasion during the entire strike period, but stated that
she woul d | ook where peopl e were working or ask peopl e she knew who went
by. She also hoped to return to Respondent. M. (ontreras testified that
her father custonarily found work for her and that she obtai ned work wth
(PMoriginally in that nanner.

B. Analysis and Goncl usi ons

A though there is sone confusion regardi ng whether this wtness
appeared on Respondent's payrol |l records for Septenber 12 (conpare QX 1-
X, Appendi ces 12 and 10),£/ M. (ontereas anply detail ed the events
surrounding the firing to be included anong the discrimnatees. Wiile she
could only recall going to one conpany to seek interi menpl oynent, she
stated that she woul d search where peopl e were working and relied upon her
father to find work for the famly. Snce this was her custom she had
obtai ned work wth GPMoriginally in this manner, and | have al ready found
M. ontreras' efforts to be adequate in this regard, | find that she was
reasonably diligent in her efforts to find interi menpl oynent and |

recommend that she be awarded backpay for the entire period. (See Appendi x

B 40.)

103. There is a tinecard dated 12 Septenber 1977 for Maria M
QGontreras -- Enpl oyee Nb. 624 (QAX 6).
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(43) ENEDINA MM AS GONTRERAS

A Facts

Ms. Gontreras was fired fromRespondent on Septenber 13, 1977,
havi ng worked in G ew No. 1.%/ She recal l ed working for D Arrigo during
the strike in 1977 and worked the sane period as her husband. She did not
recal | precisely how she obtained her job at D Arrigo, but believed that
her husband was the person who arranged the enpl oynent for both of them
However, other efforts to seek work were acconpl i shed separately from her
husband: On one occasi on she asked | abor contractor Secundino Garcia for
work while the latter had stopped to put gas in his car at the (asis gas
station early one norning while she was on the picket line. Ms.
Gontreras al so spoke wth coworkers and stated that on one occasi on her
husband went out to | ook for both of them O another occasi on she asked
nei ghbors (Rafael Puente) from Quanaj uato who worked wth a | abor
contractor in Sol edad.

Ms. Qontreras stated that she nade the above-referenced
efforts to find work either during the afternoon or prior to arriving at
the picket line. Ms. Gontreras "hoped" to return to Respondent while she

participated in the strike.

B. Analysis and Goncl usi ons

There is no dispute regarding Ms. (ontreras' presence on 13
Septenber and entitlenent to be included anong the discrimnatees. | find

her efforts to seek interi menpl oynent -- by

104. RX9; RT. Mol. MI, p. 14
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speaki ng w th cowor kers, asking nei ghbors, speaking to at |east one | abor
contractor, and on at |east one occasion relying upon her husband to find
work -- constitute reasonabl e diligence during the backpay period.

As pertinent payroll records indicate earnings of $313.19 at
D Arrigo. 108/ | have averaged the earnings on a daily basis (6 days per
week excl udi ng Sundays). As QX 1-X Appendi x 10/ indicates Ms.
Gontreras returned to Respondent on 10/ 15/ 77, |1 have conputed the | ast
week' s earnings over a five-day period ending on Gt ober 14, 1977. (See

Appendi x B-41.)

(44) MAR A CE JESUS GAVEZ (GHAVEY)

A Facts

Ms. (havez testified that she worked for Respondent in August
1977 until fired on 12 Septenber 1977 by Francisca Arroyo in the field
across fromthe Gasis in Sol edad. 106/ She recal l ed the stoppage of the
previous day and stated that workers assenbled in the sane field which
was the site of the firing. She was a nenber of Gew No. 1 under
forenman Boni faci o Gal van.

Ms. (havez participated in the strike for about six weeks
arriving every day at approxinately 6:00-6:20 a.m, and | eaving at 4:00-

5:00 p.m She | ooked for work wth | abor contractor Esquivel

105. For the week ending 10/1/77 (393.10); for 10/3/ 77
($71.05); and for 10/15/77 ($178.35). (RX 30.)

106. Respondent tinecard for 9/12/77 identifies Maria Jesus
(havez -- Enpl oyee No. 605 (GX 6).
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approxi mately three tines (in King dty) and wth | abor contractor Pascual
Lenus in Sol edad on one occasion. She would | ook before 6:00 a.m by
going to the fields in search of work in the tonatoes or other avail able
crop. She also went to other places, but could not recall the names of
the contractors or the conpanies in Geenfield, near Sol edad, and between
Chual ar and King dty. She did not work during the strike.

Ms. Chavez cl ai ned gasol i ne expenses of $15 per week in seeking
work for about six weeks fromher residence in Sol edad. She deni ed
recei ving any noney fromthe union for gasoline or having any passengers
that hel ped contribute toward expenses.

B. Analysis and Goncl usi ons

Al though the docunentary evi dence i s uncl ear,wl | credit M.
Chavez' recollection of events of the 12th and 13th. She had a
particul arly good nenory and answered questions in a clear and conci se
fasion. She is therefore entitled to be included anong the
di scri m nat ees.@/ She also precisely recalled her efforts to seek work —
speci fying pl aces and nanes of |abor contractors. | find such efforts to
constitute reasonabl e diligence.

| recormend that she be rei nbursed for gasoline expenses of $15

per week for 5 weeks ($75.00). (See Appendi x B-42.)

107. Conpare QX 6 wth GX 1-X Appendi ces 10, 11.

108. Respondent does not contest this issue inits Brief
(p- 25).
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(45) ANTON O RU Z (ESTRADY)

A Facts

M. Riuiz testified that he pi cked tomatoes for Respondent in
1977, starting in July or August until the work stoppage and the conpany
"threw himout".

He recal l ed Frances Arroyo stating that the workers either pick
| arge tomatoes or | eave. He worked the norning of the stoppage (Septenber
12) and arrived the next norning but was not allowed to enter the fields.
The firing occurred across fromthe CGasis Restaurant in Sol edad. 109/

M. Ruiz participated in the strike until recalled by Respondent.
He went to the picket line daily reporting at 6:00a. m and sonetines a
little bit later. He sought work in the tonatoes wth Ginzal es Packing in
King dty (to a field where he saw peopl e pi cking), and in the grapes
(Paul Masson, Chal oun, and Wnte Bros.), but nothing was available. He
al so discussed wth friends and his wife —who worked in the | ettuce —the
possibility of finding work el semhere. Ruiz | ooked for work during each

week of the strike because his famly had to eat.

B.  Analysis and Goncl usi ons

| credit M Ruiz' specific recollection of the events of 12 and

13 Septenber and recommend hi s incl usi on anong t he

109. M. Ruiz does not appear in the Amended Backpay
Specification, but a tinme card for 12 Septenber 1977 identifies worker
Antonio Ruiz E -- enployee #3218, crew $23. (QX 6.)
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di scri ninnatees.ﬁl Hs efforts to seek work in the tonatoes and grapes --

identifying sonme four conpanies he visited as well as discussing avail abl e
work possibilities wth his friends and wfe -- establish his reasonabl e
diligence. | recormend that he be awarded backpay for the entire period.

(See Appendi x B-43.)

(46) GABIND G CHAVEZ

A Facts

M. Chavez worked for the Respondent as a tomato pi cker and was
present on 12 Septenber during the work stoppage. He reported the
followng day, and testified that a |lady (Frances Arroyo) fired everybody
inagroup. M. Chavez thought that he worked a short while that day but
was not too sure. He participated in the strike and returned to work at
the invitation of Frances Arroyo for a day or tv\o.ﬁl He bel i eved he
returned on 15 Septenber, stating that he was on the outskirts of the
field by the tracks in front of the gasoline station when Frances Arroyo
asked himif he wanted to return to work. He then worked for two days and
was told that there were no nore tonatoes to be picked as the fields were
fini shed.

M Chavez participated in the strike by going to the picket |ine

often for 3-4 weeks. He | ooked for work at Esquivel, and in the fields

stoppi ng to speak to the various forenen whenever he saw

110. Respondent does not specifically contest thisissueinits
brief (page 25).

111. Tine cards indicate M. Chavez worked 6 hours on 13
Sept enber and al so worked on Septenber 15, 16 and 17. (RX 4 )
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crews working in Soledad, Geenfield, and King Aty. He |ooked for work
inthe early nornings sone 3-4 tines per week for sone 3-4 weeks before
joining the picket line. He customarily found work through friends or
forenen. Chavez had his own car and cl ai ned gasol i ne expenses of $20 per
week in seeki ng worKk.

B. Analysis and oncl usi ons

M. Chavez poor recol | ection of events, his adnission of having
returned to work for Respondent during the strike for a day or tw, and
the tine cards indicating his work on the days of Septenber 13, 15, 16 and
17 suggest he was not fired along wth the others. | would thus reconmend
that he not be awarded backpay.

Should M. Chavez be included anong the di scrimnatees, | woul d
find that he was reasonably diligent in seeking interi menpl oynent by
looking in the fields and speaking to various forenen sone-3-4 days per
week for 3-4 weeks. | woul d al so recommend rei nbur senent for gasoline

expenses of $20 per week for 3.5 weeks ($70).

(47) ARMANDO LCPEZ PALL

A Facts

M. Lopez picked tonmatoes for Respondent in 1977 until fired by
Frances Arroyo who wanted the workers to pick big tomatoes. He worked 10-
15 mnutes on the day he was fired, but did not recall his crew nunber.
The firing occurred across fromthe CGasis Restaurant at Hunting ton Ranch,
when Frances Arroyo threw everyone out of the field He returned to

Respondent for one to two days at
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the end of the season.'?

M. Lopez did not work el sewhere during the strike but went to
Geenfield and King Aty to ask |abor contractors for jobs. He asked
Saturnine Garcia (Geenfield}, Mcente Garcia and Esquivel (King dty), in
the nornings before joining the picket line. He did not recall dates when
he sought such jobs, but thought that he went to speak to Saturni ne during
the first week of the strike. A night, M. Lopez woul d ask friends who
worked in the fields if they knew of available work and stated that he
attended the picket line wth the hope of getting his job back.

He went to the picket |ine every day for approxi nately 2-3 weeks.
n one occasion he drove to the picket line in San Ardo (35-40 mles round
trip fromhis home near Sol edad) and on ot her occasions he joi ned the
picket line in Soledad (sone 2-3 mles fromhis hone). M. Lopez denied
recei ving any noney fromthe union for gasoline. He requested $20.00 to
$25. 00 per week in gasol i ne expenses, three-fourths of which he conceded
was spent on driving to the picket |ine.

B. Analysis and Goncl usi ons

The tine card for 9/17/77 (RX 14) and payrol | records (RX

18) indicate M. Lopez returned to work for at |least one day during the

strike.ﬁl Wile | find his testinony sufficiently precise to include

hi manong the class of discrimnatees, | woul d extinguish

112. Respondent tine card indicates M. Lopez worked on 9/ 17/ 77
(RX 14).

113. M. Lopez never expressly denied returning to
Respondent on sai d date.
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the backpay period on Septenber 17 -- the day of his return to Respondent,
since he could no | onger be considered discharged as of that date. | thus
recomrmend rei nbur senent for gasol i ne expenses of one-fourth of $22.50 for
one week ($5.63).

| find M. Lopez' efforts to seek work—by asking | abor
contractors for jobs throughout the Salinas Valley in the nornings before
attending the picket line to constitute reasonabl e diligence (See Appendi x
B-44.)

(48) JCBE LU S ZAVALA

A Facts

M. Zaval a testied that he pi cked tomatoes for Respondent in 1977
under forenman "Leandro" but did not work the whol e season because of the
strike in Septenber. He recalled that "Franci sca" stopped all the peopl e.
M. Zaval a stated that he worked for a short while on that day. He
thought that he worked the entire day the day before the firing, and
recal l ed the location as the Hiunti ngton Ranch in Soledad. He worked wth
various famly nenbers: Luis Zavala (father), Trinidad Chavez, Trinidad
(havez, Jr., Joaquin, Amwlia, Angelina, and Ms. Anelia Chavez, Isidro

Puent e and H ena Puent e. 114/

M. Zaval a participated in the strike and went, to the pi cket

line each day for the entire day except to go to the doctor

114. Athough M. Zavala is not listed in the Arended Backpay
Speci fication, Respondent tine card for Septenber 12, 1977, identifies
enpl oyee Jose L. Zaval a (£3965) QGew#2 A (Q&X 6.)
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or to do sone chore. He obtai ned enpl oynent at Gonzal es Packi ng about
three weeks after he was fired and worked for sone two weeks pi cki ng
tonatoes in Qctober 1977. He was paid piece rate earning | ess than what
he earned w th (PM because he worked fewer hours and therefore picked
fewer buckets. He testified that his earnings were $471. 90-whi ch
information was verified by M. Zavala's W2 formﬁl He left Gonzal es
Packi ng when the work as over.

M. Zaval a detailed his efforts to seek work as fol | ows:
He woul d | eave early and stop to ask crews he sawworking in the fields.
He woul d al so ask friends. He traveled to King Aty (approxinmately 2-3
tinmes) and to Gonzal es fromhis Sol edad resi dence | ooki ng for work
wher ever tonatoes (or other crops) were being harvested. M. Zaval a
request ed gasol i ne expenses incurred whil e seeking work of approxi nately

$6 per day for sone 5-6 days per week.

B. Analysis and Goncl usi ons

| credit M. Zavala' s recollection of the events of Septenber 13
and woul d i ncl ude himanong the group of discrimnatees. | also find his
efforts to seek interi menpl oynent by going early to speak wth crews,
talking to friends, and driving throughout the Salinas Valley in search of
work in all crops to be reasonably diligent.

| have averaged the interi mearnings at Gnzal es Packi ng Gonpany
on a daily basis (6 days per week excludi ng- Sunday) over the |last 2 weeks

of the strike.

_ 115. Gonzal es Packing payrol| records (RX 46) indicate the
followng earnings for enployee J. L. Zaval a ($1459): $160.55 for week
e|nd| ng 102235 77 (p. 19); $311.35 for week ending 10-12-77 (p. 16). (See
al so, RX .
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| al so recommend rei nbursenent for gasol i ne expenses of $6. 00
per day for 5.5 days per week for 2 weeks ($66.00).. (See Appendi x B
45.)

(49) VI CENTE MARTI NEZ

A Facts

M. Mrtinez picked tomatoes for Respondent in 1977 commenci ng
sone two weeks after the season started. He testified that he was fired
in Septenber, working a little while that day across fromthe Qasis
Restaurant at Huntington Ranch. He recalled Frances Arroyo stating that
if workers went out on strike, the conpany had a right to replace them
He did not recall his crew nunber, but believed it was Nunber 4 and that
his foreman was naned "Leandro" from Texas.ﬁl

After he was fired, M. Martinez went on strike, joining the
picket line in San Ardo, Geenfield and Sol edad and al so near King Aty.
He attended the picket |ine for approxi mately one nonth every day but not
the entire day. He would go at 7 am but also went to |look for work.
M. Mrtinez did not work during the strike period but testified that he
did not refuse work either.

He detailed his efforts to find work as follows: He went to all
conpani es where they were picking tonmatoes but nobody woul d gi ve him
work. He | ooked exclusively for tonatoes because that was the work that

was nost available during that tine period. A though

116. Respondent payrol| records reflect M. Mrtinez
enpl oynent through 12 Septenber 1977 (Q2X 1- X, Appendi x 11).
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he did not recall the dates, M. Martinez stated that he went to the
fields at Gonzal es Gonpany and to the Meyer Conpany, to a | abor contractor
(Esquivel) in King dty (fields), as well as to a labor contractor in San
Ardo. He went to look for work every day fromCwal ar to King dty and
then returned to the picket |ine.

M. Murtinez had a car accident and was hospitalized during the
|atter days of the strike (on a Sunday). The strike had ended by the tine
he left the hospital (one week hospitalization).

M. Mrtinez requested gasol i ne expenses of $7.00-$8.00 per day,
one-hal f of which was incurred in looking for work. He drove to the King
dty picket line on 5 or 6 occasions, and to the San Ardo picket line on
two occasions. He received no noney fromthe union for gas.

B. Analysis and Goncl usi ons

A though M. Mrtinez was somewhat confused about the events of
Septenber 12 and Septenber 13, | found himto be a very sincere wtness
who gave sufficient detail of the circunstances surrounding the firing to
warrant his inclusion anong the di scri mnat ees.

Hs daily efforts to seek work (al though not specifically
Identified by place and date) whi ch included searches throughout the
Slinas Valley anply justify a finding of reasonabl e diligence.

I woul d extingui sh the backpay period as of 8 CQctober in |ight
of M. Mrtinez testinony that he was hospitalized for approxi nately one
week commenci ng on a Sunday. As he testified that the strike was over
when he left the hospital, his return to the | abor force woul d not

comence until 15 Qct ober—ol | ow ng the
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interimperiod. | also reconmend rei nbursenent for gasoline expenses

of $3.75 per day for 23 days ($86.25). (See Appendi x B-46.)

(50) EMVA Pl ZAND

A Facts

Ms. Pizano worked the day before the firing for about 4 hours
until the stoppage, stating that the workers wanted an increase in their
salary and that coworker Sal vador Hiertado was fired. On the next day,
Ms. Pizano recalled the firing, quoting Frances Arroyo to the effect that
If the workers did not pick,"[Newpeople would go in*. (RT. Vol. MII,
p.23, 11. 24-25.)

Followng the firing, Ms. Pizano went every day to the picket
line (for sone 4 weeks) to see if she could get her job back. Respondent
did not offer reinstatnent until the very end of the season. She found
work at General M neyards picking grapes during the | ast weeks of the
strike, but did not recall how nuch noney she earned, or the rate (she
thought that it was hourly pay for approxinately 1 V\eek.)£/

Ms. P zano deni ed refusing work during the strike. She said
that she sought work by asking relatives and friends at their hones (on a

daily basis) after leaving the picket line in the afternoon.

117. General Mneyard' s payroll records indicate
enpl oynent for Ms. Pizano during the weeks ending 10/ 9/ 77 and
10/ 15/ 77 (RX 50).
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B.  Analysis and Goncl usi ons

Al parties concede M. PFizano's presence on 13 Sept enber
al though payrol | records indicate she | ast worked on 10 Sept enber
and did not return until the strike was over.ﬁl | concl ude t hat
she was fired along wth the other discrimnatees and thus entitled to
backpay. | find her efforts in seeking interi menpl oynent to be
reasonabl e--by asking friends and relatives at their hones in the
afternoons in addition to her actually having obtai ned work at General

M neyards during the week ending 10/9/77. | recommend that she be

awar ded backpay for the entire period. | have conputed interimearnings
as fol | ons:

Date Hour s Rate Per Hour Tot al
Qctober 5 9 $3.50 $ 31.50
Qct ober 6 7.5 3.50 26. 25
Qct ober 7 3.50 31.50
Qct ober 8 7.5 3.50 26. 25
Subt ot al $115. 50
Qct ober 10 9 $3.50 $ 31.50
Qct ober 11 7 3.50 24.50
Qct ober 12 9 3.50 31.50
Q:t ober 13 9 3.50 31.50
Qct ober 14 9 3.50 31.50
Subt ot al $150. 50
QGRAND TOTAL $266. 00

(RX 50; see Appendi x B-47.)

118. (onpare QX [-X Appendix 8, wth Resp. Brief p. 27;
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(51) N QOLAS Pl ZAND

A Facts

M. P zano picked tomatoes for Respondent in 1977 until fired.
On the day before the firing, he worked for approximately 4 hours. n the
day of the firing, P zano stated that the crews worked approxi nately one
hour. He recalled that Frances Arroyo told the workers that if they
didn't work, she would bring in new peopl e.

M. P zano went on strike stating that he woul d go back to
Respondent's premises daily to see if he could get his job back. A though
others were offered work, he was not.

M. P zano worked for General M neyards pi cking grapes, but
did not recall how nuch he earned or the I ength of enpl oynent during the
I nteri mperiod. 119/ He believed it was nore than one week but did not
recall if there was a gap between the date that he worked for General
Vineyards and his reinstatenent wth Respondent at the end of the tonato
season. He recalled that it had started raining and there was little work
inthe grapes at about the tine that he rejoi ned GPM

M. PF zano spent about 3-4 hours in jail and approxi nately one
hour in court appearances in Sol edad during the interi mperiod.

M. P zano and his wife (Ema R zano) | ooked for work
together, asking friends and relatives if there was work around town.

He asked rel atives every second or third day.

119. General Vineyard payroll records indicate interim
earings of $278.25 for the weeks ending 10/ 9/ 77 and 10/ 15/ 77 (RX 40).
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B. Analysis and oncl usi ons

Al parties concede M. Pizano' s presence on 13 Septenber (Resp.
Brief, p. 27; RK9), although Respondent's payroll records for the week
ending 9/14/77 indicate M. Pizano |last worked on 9/10/77 and di d not
return until the strike was over (QX 2; QX 1-X Appendix 8). | conclude
that he was anong the discrimnatees fired by Frances Arroyo on 13
Septenber and therefore entitled to backpay.

Hs efforts to find work -- asking friends and rel atives every
second or third day, and |l ooking wth his wfe —denonstrated reasonabl e
diligence for the very |imted period the A zanos were w thout work. As
the jail tine was | ess than one day, and there is insufficient record
evidence to infer that M. P zano woul d have been "unavai |l abl " for work
on any given .day during the backpay period, I wll nmake no deductions in
that regard.

| have itemzed the earning at General Mineyards on a daily

basi s pursuant to pertinent payroll infornation:

Date Hour s Rate Per Hour Tot al

Qct ober 5, Veédnesday 9 $3.50 $ 31.50
Cctober 6, Thur sday 7.5 3.50 26. 25
Cctober 7, Friday 9 3.50 31.50
Qctober 8, Saturday 7.5 3.50 26.25
Subt ot al $115. 50
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Dat e Hour s Rate Per Hour Tot al

Qct ober 10, Monday 9 $3.50 $ 31.50
Qctober 11, Tuesday 7 3.50 24. 50
Cctober 12, VWdnesday 9 3.50 31.50
Cct ober 13, Thur sday 9 3.50 31. 50
Qct ober 14, Friday 9 3.50 31.50
Subt ot al $150. 50
GRAND TOTAL $266. 00

(RX 40; see Appendi x B-48.)

(52) JCBE GARO A (ZAVALA)

A Facts

M. Garcia testified that he picked tonmatoes for Respondent in
1977. He did not work the full season because of the stoppage in
Septenber. He stated that the stoppage occurred between 10-10:30 a.m
when co-worker (Sal vador Hurtado) was fired, and all the workers wanted
the union. M. Garciareported the next day at the sane tine (5 a.m) but
did not work because Frances said (to the group) there was no work. The
statenent was nade by the side of the train tracks near the (asis
Restaurant. M. Garcia said that he was in Qew 3 wth other famly
nenbers (cousins.) Mnuel Chavez, Jose Chavez, A fredo Ramrez, and Raf ael

Chavez. 2%

_ 120. It is unclear whether Respondent records indicate M.
Garcia' s presence on Septenber 12 or 13. Gonpare QXX 1- X Appendi X
12, with QX 6 (picker tine card for Enpl oyee $1234, Qew 4-A).
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M. Garcia participated in the strike by joining the picket |ine
in the nornings when work started. Prior to Septenber 17, he sought work,
by 1 ooking with various |abor contractors including Esquivel, Azcona, Jose
Lopez, and ot hers.

Toward the end of the strike, Garcia | ooked for work at Gonzal es
Packi ng where nany CPM enpl oyees went. He obtained a job there picki ng
tomatoes at the piece rate earning roughly the sane that he earned wth
CPM al though he worked fewer- hours at Gonzal es Packing, and there was no
second picking. He al so conceded working wth Esquivel, but coul d not
recall how many days. @arcia estinated these earnings at approxi nately
$300.00. He did not recall the nunber of days, if any, between the jobs
at Esquivel and Gonzal es Packi ng.

M. Garcia at first recall ed working for Respondent for 2-4 days
around 17 Septenber, then agreed that perhaps it was for only one day. 121/

O 17 Septenber, M. Garcia went to the asis as a passenger in
anot her enpl oyee's car. Frances Arroyo asked the pair whether they wanted
to work. Although the wtness was afraid, the driver (Augustin Chavez)
said that it was okay and drove in. M. Garcia stated that he thought
that they only worked that afternoon but did not know the nunber of hours.
He did not recall working after 17 Septenber. Wen asked why he st opped

working after Septenber 17, M. Garcia stated alternatively that Frances

Arroyo

121. Al parties stipulated that M. Garcia worked for
Respondent on 17 Septenber 1977 (see RX 5? RT, Vol. M1, pp.
51-52).
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told himthat there was no work or that he could not recall the reasons
for not returning. (RT. WVol. MII, pp. 73-76.) He denied that he was
afraid of the strikers or that they either interfered wth his work or
st opped hi mfrom wor ki ng.

Garcia conceded that he rejoined the strike foll ow ng
Septenber 17. He looked for work at Azcona through forerman Quadal upe
Hernandez. He al so |1 ooked for work wth Jose Lopez through forenan
"Jose" w th whomhe had worked previously.

B. Analysis and Goncl usi ons

A though the docunentary evidence is not clear on the issue, M.
Garcia anply described the events of 12 and 13 Septenber and thus shoul d
be included anong the discrimnatees. He returned for one day (on
Septenber 17). As discussed previously, this reinstatement of M. Garcia
ext i ngui shes Respondent's liability. | therefore recommend that he be
awar ded backpay only for the period Septenber 13-16.

Should it be determned that the reinstatenent extingui shes
backpay for that one day only, | would find that M. Garcia' s efforts to
seek work were reasonably diligent. | would al so deduct interimearnings
for the last seven days of the strike at Esqui vel (approxinately $300) and
fully offset his gross pay earnings wth his earnings at Gnzal ez Packi ng

for the preceding week. (ALOX 53.) (See Appendi x B-49.)

~  ~  ~ ~
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(53) MARGAR TA HERNANDEZ

A Facts

M. Hernandez testified that she was fired from Respondent in
Sept enber 1977 by Frances Arroyo. She reported for work and
worked a short while (3 hours), recalling that the supervisor stated

that there was no nore work for the peopl e. 22/

Ms. Hernandez went on strike and joined the picket line. She
wor ked for Esquivel in Septenber for a "short tine" and perhaps 1-2 days
in Ctober (for approxinmately 2 weeks total). She was not sure how much
noney she earned picking tonatoes on piece rate, but thought that it mght
have been nore than the noney she was earning with GPM22 She obtai ned
the job through her brother-in-l1aw R cardo Hernandez, who was worki ng at
Esqui vel and who al so had worked for CPM

Ms. Hernandez conceded joining picket |ines in Sol edad, San
Ardo, and in Geenfield, but stated that she did not go every day. She
spent approxi nately 7 hours per day on the picket line. She did not
recei ve any noney fromthe union.

Ms. Hernandez went to nany places to seek work including Meyer
Tomat oes and Gonzal es Packing. She al so spoke to ot her peopl e regardi ng
work -- friends who were working at Gonzal es Packing or ac Meyer --

whenever she saw t hem

122. PMpayroll records indicate M. Hernandez was enpl oyed
through 12 Septenber 1977 and returned 17 Gctober 1977. (See &X 1-X
Appendi x 10.)

123. RX 17, page 41, indicates earnings of $637.33.
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She cl ai ned gasol i ne expenses in seeking work of $30 per week for
approxi natel y two weeks. She went one tine to King dty to seek work,
four tinmes per week to Gnzal es, and three tines per week to Geenfiel d.
She al so drove to the San Ardo picket |ine on one occasion during this
period but could not recall the nunber of occasions she drove to
Geenfield and Sol edad to join the picket |ines. The picketing in Sol edad
was about one mle fromher house, but she was unabl e to state what
per centage of the gasoline noney went toward driving to the picket |ine as
di sti ngui shed from seeki ng wor k.

B. Analysis and oncl usi ons

A though Ms. Hernandez seened to confuse the events of 12 and 13
Septenber, | find that she has sufficiently detailed the firing to be
i ncl uded anong the discrimnatees, particularly in light of Respondent's
payrol | records whi ch support her contention of having worked at | east
through 12 Sept enber .

A though she could only identify two conpani es where she sought
work, | find her efforts of speaking wth friends whenever she saw them
juxtaposed wth the two weeks she actual ly did work at Esqui vel
constituted reasonabl e diligence. The ECD printouts (RX 17, page 41)
indi cate earnings wth Esquivel of $585.98 during the fourth quarter of
1977 as well as $51.35 during the third quarter. | have attributed the
latter to the last day of Sept enber, 22* and aver aged the bal ance daily

(excl udi ng Sundays) through Gctober 14 in light of Respondent's payrol |

records show ng her return on 17

124. This figure nore closely approaches the "average' daily
earni ngs i n Qctober.
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Cct ober .
| recormend Ms. Hernandez be rei nbursed for gasoline expenses

of $30 per week for two weeks ($60.00). (See Appendi x B-50.)

(54) JCBE LU S GOMEZ (CABRERA)

A Facts

M. Gonez testified that he picked tonmatoes for Respondent in 1977,
but did not work the entire season because of the stoppage (Qctober 1977),
O the day of the stoppage, he arrived at his custonary tine (6:30 a.n,
but denied working. He did not recall his crew nunber, but identified his
forenan as "Roberto". (Qoworkers in his crewincluded rel atives Goncepci on
Gnez, Rafael Quzman, Josefina Quzman and Ewa Marti nez.

M. Gonez stated that the stoppage was caused by Sal vador's
firing and occurred in the field near the Gasis. n the next day, Frances
Arroyo woul d not give the enpl oyees work. Gonez at first denied there was
a strike, but finally conceded that he participated in the picket Iine,
going for approxi nately 3 weeks, 5 days per week, arrivingat 7 am and
| eaving between 11 am and 1 p.m

M. Gonez sought work el sewhere by goi ng to Meyer Conpany (on
three occasions through the union hiring hall) and to Gnzal es Packi ng on
one occasi on. He commenced working at Paul Masson approxi natel y two weeks
before the strike ended pi cking grapes, and worked 5 days per week, Monday
through Friday, on the piece rate, earning approxi natl ey what he earned
wth Respondent. M. Gonmez clai ned gasol i ne expenses of $5 per day in

seeki ng wor K.
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B. Analysis and Goncl usi ons

At the close of the hearing, General (ounsel conceded that M.
Gonez shoul d be excluded fromthe category of discrimnatees on the basis
of QP. Mirphy (1978) 4 AARB No. 106 (RT. Mol. XIX p. 34.) | concur in
this action because of the indication in that decision that M. Gonez did
not return to work for Respondent during the entire 1977 tonato harvest.
See 4 ARB No. 106, supra, ALJD, p. 13.

(55 VIRA N A GI\ZALES

A Facts

M. onzales testified that she pi cked tonat oes for
Respondent in 1977 until she was fired. She did not recall the crew
nunber, but her foreman was Leandro Gonzal es (her father). She reported
to work on the day of the firing but did not work stating that only the
checkers plus sone forenen and stri kebreakers worked on that date. Wen
she entered the field in the norning, the roads were cl osed and the
workers could not enter. Frances and Mke told the workers to | eave
because of the prior stoppage.

M. onzal es participated in the strike by joining the picket
line for approxinately one nonth. She went every day in the norning at
approxi mately 6:00 a.m, but |ooked for work in the afternoon. She
recei ved no noney fromthe union.

M. Gonzales did not recall working during the strike or
returning to Respondent thereafter. She went to seek work approxi nately
one day per week. She asked her friends who worked for other conpanies
and went with brothers (Gervando and Julian) as well as her nother

(Francisca) to seek work. She left for Los
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Angel es on 15 ctober -- to get narri ed.

Respondent records for Septenber 13 identified Mrginia Gnzal es
as havi ng worked one hour as a checker. (Q2X 4.) M. (onzal es deni ed
working on this date as a checker, but conceded occasional |y working as a
(substitute) checker during this tine period, on four or five occasions.
She could not recall precise dates, and when recalled to the stand coul d
not renenber whether or not she actually worked for a little while on the
nor ni ng of Septenber 13.

B. Analysis and Goncl usi ons

Bal anced agai nst Ms. Gonzal es contention that she did not work
on the day she was fired are Respondent's weekly tine books indicating her
work as a checker on 13 Septenber for one hour.?® Even if | were to find
that she did work one hour on Septenber 13,%2% however, | woul d be
reluctant to exclude her fromthe group of discrimnatees. As nentioned
W th respect to the discussion of the enpl oyees of crews 4 and 5 (who
joined the strike imnmedi ately after M5, Arroyo threatened di scharge for
the work stoppages), the limted work in the norni ng woul d not deprive
themof classification as discrimnatees insofar as they joined the strike

immedi ately followng the supervisor's illegal communication. | would

t hus

125. Athough M. Gnzales' nane is witten wth a different
ink than the other checkers |isted for the week endi ng Septenber 14, this
nay be attributable to her position as substitute. (See entry for week
endi ng Septenber 7 wherein Ms. onzal es' nane al so seens to be witten in
adifferent ink.)

126. Because of Ms. (onzal es' rather inprecise recollection of
the dates involved, | credit the payroll docunentation in this regard and
conclude that it is nore likely than not that she did work for one hour
before the firing occurred
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recommend she be included among the class of discrimnatees. M.
Gnzales' mninal efforts to find work -- 1 ooking in the afternoons
approxi matel y one tine per week, and going wth famly nenbers Cervando
and Julian (see discussion, infra), | find to reflect reasonabl e diligence
for the limted period she was unenpl oyed.

| woul d deduct the $3.87 for the one hour she worked on 13
Sept enber from backpay ow ng. 127/ However, the interimearnings listed in
the EOD printouts (RX 17, page 19) for Esquivel -- $288.93 for the third
quarter 1977 and $380.25 for the fourth quarter 1977 -- could well be
attributed either to the pre-strike period fromJuly 1 through early
Sept enber, or post-strike period from15 Gctober through Decenber 31.
Because Ms. nzal es did not recol | ect such earnings, | find that
Respondent has not net its burden in this regard, and woul d not deduct

themfromgross backpay owng. (See Appendi x B-51.)
(56) GONCEPA ON GOMEZ

A Facts

M. Gonez testified that she picked tonatoes for Respondent in
1977. She did not recall the nonth, but stated that the tonato season
usual |y started in August. She could not recall her crew nunber, but her
foreman was "Roberto". M. Gonez testified that she did not work the

vwhol e season because co-worker Sal vador was fired.

_ 127. | have nade this deduction directly fromthe gross backpay
ow ng to avoi d "doubl e recovery” of the nmakewhol e suppl enent.
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VWrkers stopped at md-day at the Casis. (n the next day, she reported
for work, but Francisca Arroyo said there was no nore work and that all
the workers were fired. She therefore did not work that day. M. Gonez
naned co-workers in her crew-- Rafael and Josefina Quznan, as well as her
husband, Jose Luis Gnez.

M. Gonez participated in the strike for approximately four to
five weeks going to the picket line daily for the entire day, but al so
| ooked for work wherever she could find it: Meyer Tonatoes in King Aty
and Gnzal es Packing in Gnzal es. She went in the nornings before
pi cketing and sone afternoons, al nost everyday, as well as going to ot her
conpani es and ot her |abor contractors in Geenfield. She did not find
work during the strike.

M. Gonez testified that she had a car which she used to seek work,
clai mng gasol i ne expenses of $10 to $15 per week for five weeks, but
conceded that sone of the noney went to driving to the picket line. She
lived in Sol edad and went to the picket Iine in San Ardo on one occasi on,
to Geenfield and King Aty on various occasions, and to Sol edad daily for
sone four to five weeks.

B. Analysis and Goncl usi ons

At the conclusion of its case, the General Gounsel noved to
exclude Ms. Gonez fromthe discrimnatees entitled to backpay on the basis
of QP. Mirphy (1978) 4 ALRB No. 106. | granted General CGounsel's notion
for the sane reasons indicated wth respect to her husband Jose Luis Gonez
-- that is, the indicationin 4 ALRB No. 106, supra, ALJD pp. 11-13, that

nei t her worked wth Respondent during the entire 1977 tonato harvest.
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(57) MALR LI O VASQUEZ

A Facts

M. Vasquez pi cked tomatoes for Respondent in 1977 in Gew No.
3 under forenman "Roberto" or "Gastruista’ until fired. He went to work in
Sol edad on the nmorning of the firing arriving at approxi mately 6:30 a.m
He entered the field, began working, and worked for approxinately one to
one- and-one- hal f hours, when the workers were thrown out of the fields by
the police, Francis Mirphy, and Mke. Frances Arroyo ordered the officers

to take the workers out if they were not going to work. 2%

M. Vasquez joined the strike by picketing every day for
approxi mately one nonth in San Ardo, King dty, Soledad, and Geenfield.
He went to ook for work in the nornings, and then joined the picket Iine
at about 7:30 a.m staying the entire day. He received no noney fromthe
uni on.

M. Vasquez denied working during the strike but stated that he
obt ai ned work w th Sonoco/ Azcona after the strike in Novenber or Decenber.
He deni ed bei ng recal | ed by Respondent and deni ed refusing any job of fer
during the strike. On further examnation, Vasquez admtted that he coul d
not recall when the strike ended and conceded that he mght have found
work with Sonoco in ctober of 1977. 129/ (Conpare RT. Vol. I X p. 47, 11.

18- 28

128. Respondent payroll records indicate M. Vasquez'
enpl oynent through 12 Septenber 1977. (QGX 1-X Appendi x 11.)

129. Payroll records indicate enpl oynent wth Sonoco from25
Sept enber through 15 Gctober 1977 with earnings of $963. 32 (RX 34).
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wWith RT. Vol. IX p. 48, 11. 20-22.)

M. Vasquez detailed his efforts to seek work as foll ows: He got
up early to go to Soledad, Geenfield, Salinas, Gnzales, and King dty to
l ook for work inthe thinning or inthe nustard. He went to King Aty
approxi nately one to two tines for four weeks (to Frudden Conpany and
Meyer Tomatoes). He looked for work in San Ardo going one to two tines
per week for four weeks to | abor contractor WIlis (thinning broccoli).
He went to ook for work in Salinas two to three tines per week for four
weeks (to Gshita Gonpany and D Arrigo (thinning broccoli)).

Vasquez request ed expenses for gasoline of $5 per day for five
weeks (Mbnday through Friday) —one hal f of which noney went for driving
to the picket line. He received $5 on one occasi on fromthe union for
gasol i ne which was used to drive to the picket |ine.

B. Analysis and Goncl usi ons

| find that M. Vasquez has sufficiently described the events
of Septenber 13 to be included anong the di scri m nat ees.

Wil e he recal | ed working w th Sonoco/ Azcona after the strike (in
Novenber or Decenber 1977), pertinent payroll records indicate enpl oynent
during the relevant period (RX 34). These earnings were also reflected in
the ELD printouts (RX 17, p. 83). | have therefore included these
earnings in calculating the net pay due M. Vasquez. They have been
averaged on a daily basis (6 days per week excluding Sundays) as fol | ows:
For week endi ng 23 Septenber ($229.76); for week ending 5 Qct ober
($266.56); for week ending 12 Gctober ($289.60); for Qctober 13, 14 and 15
($182. 40).

| do not believe M. Vasquez' faulty recollectionin this
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regard -- he did admt to having worked at Sonoco shortly after the period
reflected in the payrol | records -- warrants excl usi on of backpay under
the Hite Chief doctrine. See NL.RB v. Hite Chief (9th dr. 1981)
566 F.2d 1182 [106 LRRM 2910]. There, the Nnth drcuit found a

discrimnatee to be | ess than truthful after having failed to reveal
(until the eleventh hour) three of four interimjobs which i mediately
preceded the hearing. Here, this discrimnatee did not recall the precise
nont hs during which he had |imted earnings sone five years prior to the
date of his testinony.

| al so recoomend that M. Vasquez be reinbursed for gasoline
expenses of one-half ($5.00 per day tinmes 11 days) for a total of $27.50.
(See Appendi x B-52.)

(58) CARVEN VASQUEZ (RAM RE2)

A Facts

Ms. Vasquez picked tonatoes for Respondent in 1977. She was
fired in Septenber when the strike started, working approxi natel y one-and-
one-hal f hours wth her husband Maurilio Vasquez, when Frances Arroyo told

the workers there was no nore work. 239

Ms. Vasquez joined the picket |ine for approxi nately one nonth
going every day for the entire day. She al so | ooked for work, saying that

she finally found work at Sonoco after the strike had

130. Respondent payrol| records indicate that M. Vasquez was
enpl oyed through 12 Septenber 1977 (QX 1-X Appendi x 11).
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ended but could not recall the precise date. 131/ Ms. Vasquez deni ed wor ki ng

during the strike, or refusing work during this period. She detailed her
efforts to seek work as follows: She looked for work in King Aty (at a
carrot packing shed), in Geenfield wth Mcente Garcia (thinning and
hoei ng), in Soledad wth Pascual Lenus (hoeing in the chiles), and in
Gonzal es (Gshita and Gonzal es Packing). She and her husband woul d seek
work in the nornings and sonetines in the afternoons.

B. Analysis and Goncl usi ons

| credit Ms. Vasquez recitation of the events of 13 Sept enber
and recommend her inclusion anong the discrimnatees. Her efforts to seek
interimwork refl ected reasonabl e diligence. Wiile she also recall ed that
the Sonmoco work occurred after the strike, pertinent payroll records (RX
34) reflect earnings on Septenber 15, 19, 21, 22, 23, 24, 26, 27, 28, 29,
30, Gctober 1, 3, 4, 5 6, 8 10, 11, 12, 13, and 15 for total wages of
$832.06 which | have attributed as fol | ows: *2' For week ending Sept enber
21 ($48.96); for week endi ng Septenber 28 ($256.32); for week endi ng
Qctober 5 ($203.52); for week ending Gctober 12 ($206. 72); for Qctober 13
($35. 31).

Respondent has not established that M. Vasquez has

intentional ly conceal ed these interimearnings by her faulty recol | ection,

and | recommend that she be awarded backpay for the

131. RX 34 indicates interimearnings for Ms. Vasquez at
Sonoco of $332.06 for the periods 15 Septenber through 15 Cctober.  See
also RT. Vol. IX p. 61, 11. 1-22.

132. Aso verified by RX 17, p. 46.
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entire period. (See Appendi x B-53.)

(59) LIDA Z [E VASQUEZ

A Facts

Ms. Vasquez testified that she picked tonatoes for Respondent in
1977, but did not conpl ete the season because of the strike. She arrived
at 6:30 am (as was her custon) on the last day at the field in Sol edad
by the Gasis. The conpany (Frances Arroyo) stopped the workers by not
allowng themto enter the field. She could not recall her crew nunber,
but stated that her foreman was "Roberto" and identified relative Mawrilio
Vasquez as a co-wor ker.gl

Ms. Vasquez participated in the strike for approxi nately two
weeks arriving at the picket line at 6:30 am She denied | ooking for
work during this tine, but said that she | ooked for work during the strike
at King dty (fiveto six tines) and at San Lucas (seven tines), namng
Meyer Tomat oes and Esquivel. She denied working during the strike. n
further examnation, M. Vasquez testified that she did not picket during
the last two weeks of the strike because she was | ooking for work. She
| ooked for work during the first two weeks of picketing on two to three

occasi ons per week in the afternoons. She went to the fields at Myer

Gonpany in King Aty and to Esquivel, but could not recall the dates.

133. Respondent payrol| records indicate that M. Vasquez was
enpl oyed through 12 Septenber 1977 (QX 1-X Appendi x 11).
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B. Analysis and Goncl usi ons

A though Ms. Vasquez did not specifically testify that she was
fired, she stated that she was "stopped" in Septenber 1977 because Frances
would not allowthe workers into the fields. | find her testinony to be
consistent wth that of the other discrimnatees, and taken in conjunction
w th Respondent's payrol| records indicating her enpl oynent through
Septenber 12, 1977, is sufficient to establish her entitlenent to backpay.

| also find that her efforts to seek work (by reference to Meyer
and Esquivel and various cities in the Salinas Valley area) constituted
reasonabl e diligence at least for the [imted peri od she was unenpl oyed.

(See Appendi x B-54.)

(60) DELFI NA CREJEL (PEREZ)

A Facts

Ms. Oejel picked tomatoes for Respondent in 1977. She coul d not
recal | where she worked on her |ast day, but stated that she was fired.
She renenbered the police being present but could not recall Frances
Arroyo stating anything on that day. She naned her husband Faustino and
her daughter Maria de Jesus as co-workers in her crew (under forenan
"Beto").

M. Oeel went nany tines to the picket line, but did not spend
the entire day. She nade the sane efforts as her husband i n seeki ng wor k
as he was responsible for looking for jobs for the famly. They woul d go
to Geenfield and to King Aty tw to three days per week, and she

specifically recal | ed asking | abor contractor
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"M cente" for work, as well as others, including the latter’s
brothers Luis and Juventi no.

Ms. Qejel could not identify her picking card (RX 6), dated 16
Sept enber 1977, but deni ed havi ng worked for Respondent fol | ow ng the day
of the firing. She indicated that the card which naned Delfina Q Perez
was not her card since she was known as Delfina Qejel P.

B. Analysis and Goncl usi ons

Wile |l credit M. Oejel’'s recollection of the events of 13
Septenber, and woul d thus include her anong the discrimnatees, | al so
concl ude that she returned to Q P. Mirphy on Septenber 16. In review ng
the date on the picker card in contrast to M. Qejel's very sincere, but
very faulty nenory, | find that the preponderant evi dence establishes her
return on 16 Sept en’n)er.&/ The card identifies her by enpl oyee nunber,
and soci al security nunber (which are corroborated by ALOX 61 and RX
18).£/ | thus recormend that the backpay period be termnated as of that
dat e.

As suggested wth respect to the di scussion of her husband
Faustino, | find that the Qejel famly efforts to seek interi menpl oynent

were reasonably diligent. | would otherw se award backpay for the entire

period. (See Appendi x B-55.)

134. | nade a simlar finding wth respect to her husband
Faustino Qejel. (See discussion, supra.)

135. These records indicate earnings of S7.43 during the period
9/ 14/ 77 through 9/21/ 77.
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(61) DAV D SANCHEZ GAYTAN

A Facts

M. Sanchez worked for the Respondent in 1977 picking t onat oes,
starting about July 28 until he was fired around 14 Septenber by Frances
and an "Anmeri can nan" (the owner of the conpany). He thought that he
worked in crew nunber 3 and identified crew nenbers FH del Perez, Rogue
Tej ada, BEverjildo Zavala, Cecilia and Ranon Perez. M. Sanchez said the
firing took place near Respondent's prem ses between Sol edad and Gonzal es.
He worked until 11:00 in the norning on the day he was fired and
thereafter went to look for work. He participated in the strike for 28
days bei ng present every day for approxi mately 4 hours per day in the
nor ni ngs and sone af t er noons.

M. Sanchez detailed his 'efforts to seek work as follows: He
went to ook for work in the lettuce thinning, the tonmato picking, the
grape picking, and the cauliflower tying. He naned the foll ow ng
conpani es: Meyer (tonato picking); Paul Msson (grape picking); D Arigo
(thinning); Bruce Church (thinning); "Barendo" (Bud Antle-tying
cauliflower). M. Sanchez went to DArigo in Salinas approxi nately six
tines per week, to Bruce Church in Salinas; to San Ardo (Juan Querra)
approxi matel y six days per week; to King dty (Myer Gonpany, Jose S|va,
Jose Lopez) approxi mately six days per week. 1 sone occasi ons he woul d
go back to the sane pl aces.

M. Sanchez had his own car and cl ai ned gasol i ne expenses in

seeki ng work of $10 per day.
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He stated that approxinately 5 days before the strike was over he
found a job wth Gonzal es Packi ng pi cking tonmatoes. He worked one-and-
one-hal f weeks, but recalled that the strike was over by the tine he | eft
Gnzal es Packing. He was paid piece rate (35¢ per bucket) and earned
approxi mately $80 per day -- for a total earnings of $500.00. He believed

136/

he was wthout work followng the firing for approxi nately 18 days. =

B. Analysis and Goncl usi ons

A though M. Sanchez seens to have confused the dates (Septenber
13 and 14), and the docunentary evi dence is inconpl ete, 137/ I find his
testinony sufficiently specific to include hi manong the di scri mnatees.
Hs recollection of detail was fairly decent, and there was no docunent ary
evi dence (e.g., picker cards) which woul d indicate that he worked on 13

Sept enber as suggest ed by Respondent (Resp. Brief, p. 29).@/ | find his

efforts to seek work in the lettuce, tonatoes, grapes, and caulifl ower
easily constituted reasonabl e diligence. | have averaged the earnings at
Gonzal es Packing on a daily basis for the period Gctober 3 through Qct ober
12 (excl udi ng Sunday) .

| also recoomend M. Sanchez be reinbursed for gasoline expenses

of $10 per day for 18 days ($180.00). (See General Qounsel

136. Payroll records at Gonzal es Packi ng i ndi cate earni ngs of
$360. 10 for the week ending 12 CGctober and $184.60 for the week ending 5
Cctober. (RX 46, p. 16, 18 —Enpl oyee #1453.)

137. Qonpare QX 6 (picking card for David Sanchez,
Enpl oyee No. 1270, Gew No. 2-A) wth &X 1-X

138. QX 2 indicates that enpl oyee #1270 worked four hours on
9/14/ 77. Because the docunentary evidence is confusing at best, however,
| credit the wtness' recollection and sincere deneanor.
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Brief, pp. 90-91; Appendi x B-56.)

(62) CERVANDO GONZALES

A Facts

M. Gonzal es worked w th Respondent on Septenber 12, 1977, and
was fired on the norning of the followng day. He did not work
on the 13th, reporting at approxinately 6:30 a.m, but stated that

nobody was gi ven wor k. 139/

M. Gonzales first worked in his father's crew (Leandro
Gonzal es), but changed crews and did not recall his crew nunber on the day
of the firing. He worked wth his brother Julian.

M. Gonzales joined the picket line for approxi nately two weeks
nearly every day. He conceded finding work picking tonatoes wth a | abor
contractor or a conpany, but could not recall how nuch he earned because
he was paid piece rate. He did recall working nore hours wth Q P.
Murphy (leaving the interi menpl oyer at approxi mately noon, while not
leaving Q P. Murphy until approximately 3:00 p.m).

During the two weeks he was unenpl oyed, M. nzal es asked ot her
conpani es for work in whatever crop was available. He did not recall the
nanes, but stated that he would go at noon during his |unch break. M.
Gonzal es checked for work in King Aty approximately four to five tines.

He al so asked his friends whether there were jobs avail abl e.

139. Respondent payroll records reflect M. (onzal es
enpl oynent through 12 Septenber 1977. (Q2X 1-X Appendi x 10.)
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He cl ai ned gasol i ne expenses of $5 to $6 per day for four to five
days per week in looking for work fromhis residence in Sol edad. O one
occasi on, he recei ved sonme noney fromthe union but could not recall the
anount .

B. Analysis and Goncl usi ons

M. onzal es' testinony regarding the events of 13 Sept enber
anply supports his claimto be included anong the di scri m nat ees.

| also find his efforts to seek work -- by aski ng ot her conpani es
during his lunch break -- to denonstrate reasonable diligence. Wile M.
Gonzal es conceded finding interi menpl oynent in the tonatoes
(approxi matel y two weeks after the strike started -- see ALOX 63), he
could not recall his earnings or the nane of the enployer. There is no
record evi dence of such fourth quarter 1977 enpl oynent in the ECD
printouts (RX 17), and no basis by which to" conpare the wage rate. Thus,
M. Gonzales' recollection that he left the interimjob nuch earlier than
while at Q P. Mirphy (12:00 rather than 3:00 p.m), still does not
provide sufficient information to approxi nate these interimearnings. As
Respondent has not net its burden of proof inthis regard, I nake no
deduction fromgross backpay ow ng.

| al so recoomend M. Gonzal es be reinbursed for gasoline
expenses of $5.50 per day for 4.5 days per week for two weeks ($49.50).
(See Appendi x B-57.)
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(63) ROQE T. LCPEZ
A Fact s

M. Lopez picked tonatoes for Respondent in 1977. He was fired
in Septenber after having reported to work at Huntington Ranch in Sol edad.
He worked approxi mately two to three hours on the previous day when the
st oppage occurred and co-worker Sal vador was fired. He said that the
workers tried to go back to work but were not allowed. Approxinately one
week after the strike started, M. Lopez asked Frances Arroyo for his job
back, but was turned down. At the end of the 1977 season, he returned to
work at Q P. Mirphy. 140/

M. Lopez participated in the strike for approxi matel y two weeks
on a daily basis for the entire day. He received no noney fromthe union.
He detailed his efforts to seek work as follows: He went to the fields to
| ook for work at Gonzal es Packing and to the uni on dispatch office in K ng
dty to seek work at Meyer Tonatoes. He | ooked for work in tonatoes and
other crops, but could not recall the dates and tines other than that he
went to Meyer during the second week of the strike. He asked friends who
wor ked el sewhere if they knew where jobs were avail abl e and specifically
referred to one friend who worked at D Arrigo in the lettuce. He started
worki ng w th Gonzal es Packing as a picker, but did not recall his
earnings. He worked approximately two to three weeks on the piece rate
earning about the sane as he earned wth Respondent. He obtained his job

at nzal es Packi ng by speaking to forenen in

140. Respondent payroll records reflect M. Lopez'
enpl oynent through 12 Septenber 1977 (GCX 1- X Appendi x 10).
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the fields.

B. Analysis and Goncl usi ons

There is anpl e evidence linking M. Lopez to the group of
discrimnatees fired on 13 Septenber, and | recommend he be incl uded anong
t hem

Hs efforts to seek work during the very limted period he was
unenpl oyed (two weeks) reflected a real effort to mtigate danages, and I
recommend he be awarded backpay for the entire period.

The payrol |l records at Gonzal es Packing indicate the fol | ow ng
interi mearnings, which | have averaged on a daily basis (six days per
week excl udi ng Sundays): ek ending 9/28 ($131. 30); week ending 10/ 5/ 77
($111.45); week ending 10/ 12/ 77 ($488. 83).&/ | have averaged the
earnings for the period ending 9/28/ 77 over two days (Septenber 27 and 28)
to reflect the witness testinony that he was unenpl oyed for sone two weeks

and al so to nore closely approxi mate his average daily earnings during the

remai nder of the interimperiod. (See Appendi x B-58.)

(64) MR A MARTI NEZ

A Facts

Ms. Martinez testified that she was fired fromRespondent in
1977, but did not recall her crew nunber although she worked al ong wth

Rogue Lopez. She recalled all crews working

141. RX 46, p. 21, p. 17, p. 16 (Enployee No. 1440).
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approxi natel y two hours before being fired. 142/

During the strike, Ms. Martinez attended the picket |ine every
day for the entire day. After two weeks she obtai ned work at Gonzal es
Packi ng where she earned about what she had earned wth Q P. Murphy for
two weeks. She detailed her efforts to seek work as foll ows: She woul d ask
at Meyer Conpany (in the fields) and at Gonzal es Packing (several tines
bef ore bei ng accepted). She could not recall the dates. She recalled
being laid off from Gnzal es Packi ng when the season was over before
returning to Respondent, but did not recall the nunber of days which | apsed
before she returned to Q P. Mirphy.

B. Analysis and Goncl usi ons

Wii | e she seened to confuse the events of Septenber 12 (work
stoppage) wth those of the firing (Septenber 13), | credit M. Mrtinez’
recol | ection of having been fired, in conjunction wth payroll records
establ i shing her presence wth Q P. Mirphy through Septenber 12. She
thus nerits inclusion anong the di scri mnat ees.

A though she could not recall precise dates, | find her efforts
to seek work -- by asking at Meyer Gonpany (in the fields) and at Gonzal es
Packi ng (on several occasions) -- denonstrate reasonabl e diligence. The
Gonzal es Packi ng payrol| records reveal interimearnings as foll ows

(Enpl oyee Nunber 1441): For week ending

142. Q P. Murphy payroll records indicate Ms. Martinez was

enpl) oyed through 9/ 12/ 77 and returned 10/ 15/ 77. (See QX 1-X Appendi X
10.
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9/ 28 ($70. 85);£/ for week endi ng 10/5/ 77 ($324. 65);ﬂ/ for week endi ng

10/ 12/ 77 ($266.50) . 222/

As Ms. Martinez identified Roque T. Lopez as a co-worker, and
thei r Gnzal es Packing nunbers are sequential, | have calcul ated daily
averages of her earnings at Gnzal es Packing for the sane period as for

M. Lopez (9/27 through 10/13). (See Appendi x B-59.)

(65) DAV D AGJ LERA HERNANDEZ

A Facts

M. Aguilera testified that he picked tonatoes for Respondent in
1977 but did not work the entire season. Rather, the first day he started
was the day of the stoppage (Septenber 12). He arrived at approxi nately
7:00 a.m, worked one-and-one-hal f hours at which point Frances Arroyo
accused workers of picking dirty. O the next day, M. Aguilera reported
for work but did not work because the police bl ocked the entrance roads.
He did not believe that anybody worked that day. He recall ed Frances
bei ng present. 146/

M. Aguilera participated in the picket |ine for sone 15-20 days
reporting every day at approximately 7:00 a.m and staying until 11:00

am or 12:00 noon. He detailed his efforts to seek

143. RX 46, p. 21.

144, RX 46, p. 18.

145. RX 46, p. 16.

146. He conceded that he was afraid to return to work
because of the danage that mght happen to his car, stating that

Frances Arroyo wanted the people to go to work, but that the strikers
did not want to.
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work as follows: He went to Ventana (then Decenber-Pacific) M neyards on
sone four 'to five occasions and to other |ocations. He went |ooking for
work approxinately three to four days a week for sonme four weeks (al so
namng A k-DRte in the strawberries) fromkKing dty to Calar. M.
Aguil era said that he had six children and had to work, but coul d not
recal | finding interimenpl oynent.

At one point, M. Aguilera thought that he had worked at Ventana
M neyards in Septenber 1977 (earni ng approxi natel y $2. 75-$3-. 35 per hour,
9-10 hours per day, 5-6 days per week, picking and pruning grapes). n
further examnation, he stated that the grape picking usual |y cormenced in
Cctober, and that the pruni ng commenced i n Novenber and Decenber .

He cl ai ned gasol i ne expenses in seeking work of approximately $4
to $5 per day for two to three days per week for sone four weeks.

B. Analysis and Goncl usi ons

The absence of docunentary evi dence supporting M. Aguilera s
testinony that he was hired by Respondent is perhaps best
expl ained by the fact that he worked only on the norning of Septenber
12. 147/ Wien he returned the next day, he was not allowed to work as
pol i ce bl ocked the entrance roads. Wiile M. Aguilera conceded that he
was afraid to return to work because of potential danage to his car, |
woul d i ncl ude hi manong the group of discrimnatees fired on 13 Sept enber.
The operative facts of the Board decision indicate that the workers were

fired en nasse. |

147. There is no payroll record of M. Aguilera working for
Respondent (see QX 2, QX 6)
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found himto be a very sincere wtness wth a decent nenory of the events
in question. | therefore conclude that he has detailed sufficient events
of the day in question to be included anong the group of di scrimnat ees,
regardl ess of his (unarticul ated) subjective reasons for not having
returned after 13 Septenber.

M. Aguilera s efforts to seek work -- three to four tines per
week to support his famly -- constituted reasonabl e diligence.

As there is no docunentary evidence of interimearnings during
the relevant period, | nmake no deduction for the Ventana M neyards work
which M. Aguilera alternatively characterized as starting i n Septenber,
Cct ober, Novenber, and Decenber 1977. As Respondent has the burden of
proof on this issue, | find insufficient evidence on the record to reduce
the gross backpay ow ng.

| also recoomend that M. Aguilera be reinbursed for his
gasol i ne expenses -- $4.50 per day for 2.5 days per week for four weeks

($45.00). (See Appendi x B-60.)

(66) ADELA L. PEREZ

A Facts

M. Perez clained she was fired but could not recall the date.
She worked in Gew #1 wth her faninlym/ and wor ked approxi mately three
hours on the day that she was fired. She recalled the police and Frances

Arroyo "throwng all the workers

148. Famly nenbers include Ranon C Perez, Mria
Quadal upe Perez, and denentina L. Perez.
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149/
out”.—

After the firing, Ms. Perez went on strike for approxi nately one
nonth. She did not go to the picket |ine every day, but did so during
those days that she was not working. She sought work at Esquivel,
Gonzal es Packi ng, and Meyer Tonmat oes (fields) but could not recall
speci fic dates.

Ms. Perez worked at Gonzal es Packing during the interimperiod
ear ni ng approxi mately $200 pi cki ng tonat oes (for approxi nat el y one-and-
one-hal f weeks). She al so worked for Esquivel (picking tonatoes) before
Gonzal es Packing for sone two to three days. She believed she earned | ess
there than, with Respondent (less than $40 per day). She could not recall
whet her or not she was on piece rate or how nany hours she worked wth
Esqui vel but thought that it was fewer than wth QP. Mirphy. She quit
Esquivel to go directly to Gnzal es Packing. She naned her father Ranon
C Perez, and her nother, Qenentina L. Perez as well as her sister Mria
Quadal upe Perez as co-workers with her at Gonzal es Packi ng and at
Esquivel . She also believed that (relative) Natividad Lopez Mral es
worked, at onzal es Packing. She deni ed working for Sonoco Gonpany during
the strike.

B. Analysis and Goncl usi ons

A though Ms. Perez seens to have confused the work stoppage of
12 Septenber wth the firing of 13 Septenber, | find she testified wth
sufficient specificity regarding the firing and in a very sincere nanner

to warrant inclusion anong the di scri mnatees.

149. Respondent payrol| records reflect that M. Perez was
enpl oyed through 12 Septenber 1977. (GCX 1-X Appendi x 10.)
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Al though she could not recall specific dates, |I find that her efforts to
seek work at Esquivel, Gonzal es Packing, and Meyer to be reasonabl y
diligent for the limted period she was unenpl oyed.

The ELD printouts (RX 17, p. 41) reflect interimearnings wth
Qnzal es Packi ng of $202.80 during the fourth quarter 1977 which is
consistent wth the witness' recollection of having worked (1-1% weeks)
and | have incorporated General (ounsel 's dai ly averagi ng cal cul ati ons for
the period 10/ 1 through 10/ 12/ 77 (see al so RX 33).

| have al so included three days' work at Esquivel (earnings of
$35 per day) consistent with the testinony of the witness and other famly
nenbers for the period Septenber 26-28.

As Ms. Perez deni ed working at Sonoco, which denial was
corroborated by her sister Maria Quadal upe Perez, | shall not deduct the
$26 reflected on 9/ 24/ 77. 150/ There is no confirmng evidence of this

interimwage (it is not included in the EDD printout), and | find that

Respondent has not net its burden in this regard. (See Appendi x B-61.)

(67) MAR A GUADALUPE PEREZ

A Facts

Ms. Perez stated that she was fired fromher job picking
tonatoes wth Respondent (G ewfl) at about 8:00 to 9:00 aam inthe

norning. There was a stoppage, and on the foll ow ng day she

150. RX 34.
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attenpted to enter the fields in Soledad near the (asis, but patrol cars
bl ocked the entrance. M. Perez joined the picket line daily for the
entire day while unenpl oyed. She returned to Respondent during the final
days of the season.

Ms. Perez recall ed working wth Esqui vel and Gonzal es Packi ng
stating that she was unenpl oyed for approxi mately three weeks. She did
not renenber dates and tines, but thought that she worked for Esquivel for
approxi matel y two to three days and wth Gonzal es Packing for
appr oxi mat el y one- and- one-hal f weeks.

Ms. Perez detailed her efforts to seek work as fol |l ows: She
| ooked for work in the tonatoes and grapes but coul d find no openi ngs.
She could not recall the nanes of any conpanies, but stated that the
entire famly went to ook and that her father asked for everybody.

B. Analysis and Goncl usi ons

A though Ms. Perez was sonewhat confused about the events of 12
Septenber and 13 Septenber, | find that she detailed the firing wth
sufficient specificity to be included anong the discrimnatees. Pertinent
payrol | records al so reflect her enpl oynent wth Respondent at | east
through 12 Septenber 1977 with return on 15 ctober 1977 (Q&X 1- X
Appendi x 10).

The famly efforts to seek work -- as those of her sister Adel a
L. Perez -- constitute reasonable attenpts to mtigate | osses.

| have averaged the interim earnings at Gnzal es Packi ng over a
10-day period fromQtober 1 through Getober 12 (RX 33), as wel |l as
I ncl uded, three days' work at Esquivel (Septenber 26, 27, 28) at S35.00
per day. (See Appendi x B-62.)
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(68) SALVADCR ZAVALA LARA

A Facts

M. Zaval a testified that he picked tonatoes for Respondent in
Septenber 1977 until fired. He could not recall his crewnunber. He
wor ked only about one hour on his |ast day and then joined the strike.
further examnation, M. Zavala stated that the day foll ow ng the stoppage
he reported to work at approximately 7:00 a.m, but was not allowed to
work. He stated that Frances Arroyo told the crewto stop.

Zaval a went to the picket |ine on sone days for the entire day.
n ot her occasions he would go to | ook for work because he needed noney to
eat .

M. Zaval a deni ed worki ng (picking cel ery) for Saki oka Farns
between 15 Septenber and 30 Septenber in Santa Ana, Galifornia. He stated
that he worked at that location in March or April of 1973, but not during
the strike period. He did not know of any relatives who worked there or
i f anyone used his social security nunber. M. Zavala did recall working
for Gnzal es Packing for a few days during the strike.

He detailed his efforts to seek work as foll ows: He asked for
work on two occasions in the strawberries (Guki) near Salinas and at the
Goop (on three occasions) near Salinas. He could not recall the dates
however. He also went to San Ardo to ook for work in the tonatoes on one

occasi on and asked Secundi no Garcia for work on anot her occasi on.

- 148-



B. Analysis and Goncl usi ons

Wile M. Zavala initially confused the events surrounding the
work stoppage wth those of the firing on the subsequent day, and had a
general |y poor nenory of the incidents which gave rise to this hearing, |
find his testinony to be sufficiently detailed to warrant incl usi on anong
the discrimnatees. Respondent's payroll records also reflect his
enpl oynent through 12 Septenber 1977. 154/

The several occasions he specified of seekinng work during the
very limted period he was unenpl oyed constitute a reasonably diligent
effort to find interi menpl oynent.

Wiile M. Zaval a deni ed working at Saki oka Farns in 1977,
he is identified by name and soci al security nunber as havi ng wor ked
bet ween 15 Sept enber and 28 Sept enber (earni ngs of $374. 37),£’

These earnings are corroborated by the ELD printouts (RX 17, p. 9) which
reflect earnings at Sakioka for both the third ($705.22) and fourth
quarters ($68.33) of 1977.

M. Zaval a al so recal | ed working for Gonzal es Packing, and the
latter payroll records reflect earnings of $643. 71.@/ AS1 find it nore
likely than not that M. Zaval a was not sinultaneously picking celery in
Santa Ana with Saki oka and harvesting tomatoes in King dty for Gonzal es

Packing, | shall deduct the earnings at Gonzal es Packi ng (averaged daily,

si x days per week, excluding

151. &X 1-X Appendix 11; QX 6.
152. RX 35.
153. For the week ending 10/5/ 77 ($262.28); for the week endi ng

10/ 12/ 77 ($240.83); and for the week ending 9/28/ 77 ($111.80). (See RX 46,
p. 17, 16, 20 -- Enpl oyee #1424.)
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Sundays), but not at Sakioka Farns. Wiile it is conceivable that M.

Zaval a mght have worked Septenber 15 through the 20 at Saki oka Farns, | am
reluctant to attribute these earnings to this period given his denial of
work there and the obvious difficulty in ascertai ning which, if any, days
he mght have worked. Additionally, it appears that the individual working
under M. Zaval a's nane and social security nunber was enpl oyed steadily at
Saki oka Farns from15 Septenber through 30 Septenber. As Respondent has
the burden of proof on this issue, | woul d excl ude the Saki oka interim

earnings. (See Appendi x B-63.)

(69) LU S RAM REZ LCPEZ

A Facts
M. Lopez picked tonatoes for Respondent in 1977 until fired. He
stated that the stoppage occurred on 12 Septenber and the next day the
sheriffs bl ocked the entrances near the Casis. Repl acenents were worki ng.
Lopez was on the picket line every day for approxinately 3 weeks
but would | ook for work in the norni ngs and sone afternoons. He coul d not
recal | whether he sought work during the first week of the strike. He
woul d | ook for work everywhere, including grapes and several conpanies and
| abor contractors but could not recall nanes or dates. He stated that on
an average he woul d | ook for work approxi nately four days per week.

M. Lopez admtted that he earned approxi mately $225-250 at
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Gonzal es Packing for three days in Crt ober.ﬂ/

M. Lopez lived in Sol edad and sought work in Salinas (four
tinmes per week) and King Aty (three tines per week). He clai ned gasol i ne

expenses of $5 per day in |ooking for work.

B.  Analysis and Goncl usi ons

Al parties concede M. Lopez was present on 13 Sept enber
(Respondent's brief, p. 31; RK9). There is thus no issue regarding M.
Lopez® inclusion, anong the discrimnatees. Hs efforts to seek work in
the nornings and afternoons -- going to conpani es and | abor contractors
approxi mately four tines per week for the limted tine he was w t hout work
-- constituted a reasonably diligent effort to mtigate danmages.

| have cal cul ated the earnings at Gonzal es Packi ng whi ch occurred
during the weeks endi ng 10/12/77 and 10/19/ 77 as foll ows: | have averaged
the earnings for 10/ 12/ 77 over one week (six days excl udi ng Sunday) 155/
and have attributed the earnings for the week ending 10/ 19/ 77 ($36.08) to
Qct ober 13@/-- as Respondent's payroll records indicate M. Lopez
returned on 10/ 15/ 77 (GX 1-X Appendi x 10). | al so recommend that M.
Lopez be reinbursed for gasol i ne expenses of $5 per day, four days per

week, for three weeks ($60.00). (See Appendi x B-64.)

154. RX 46 indicates interi mearnings of $241. 16.

155. This conputation | eads to a nore "average" daily
earning ($34.18) than would strict adherence to M. Lopez' recollection
of having worked only three days.

156. RX 46, pp. 17, 19 (BEwl oyee #1475).
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(700 ANTAM LCPEZ

A Facts

Ms. Lopez testified that she went on strike after being fired
fromRespondent. She worked with her husband (Luis R Lopez) in Gew #1.

She attended the picket line for many days and worked at Gonzal es
Packing toward the end of the strike for three days wth her husband. She
stated that she earned approxi natel y $224.28 (GX 1- X Appendix 6m).
further examnation, Ms. Lopez testified that she earned approxi nately $40
per day at Gonzales Packing (RT. Vol. X p. 108, 11. 1-3). She obtai ned
her job wth Gonzal es Packing through peopl e on the picket |ine who told
her that there was work avail abl e.

Ms. Lopez stated that she woul d | ook for work (wth her husband)
inthe fields in the nornings and would go fromKing dty (in the chiles)
to Geenfield. She did not give her husband noney for gas and di d not
recal | whether her husband recei ved any noney fromthe union for gas.

B. Anal ysis and Goncl usi ons

Al parties agree that Ms. Lopez was present on 13
Septenber (RX 9; Respondent’'s brief p. 31.) There is thus no
di spute regardi ng her status as a di scri m nat ee.

Smlar tony findings wth respect to her husband, |
concl ude that Ms. Lopez effrots to find, work were reasonably
diligent.

As Ms. Lopez worked with her husband at Gonzal es Packi ng
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and the latter's payroll records indicate interi mearnings of $224.58 for
the week ending 10/12/77, | shall average these suns on a daily basis (six
days per week excludi ng Sunday). A though Ms. Lopez recal |l ed only working
for sone three days, her recol |l ection of having earned $40. 00 per day
suggests attributing these earnings to an entire week. (See Appendi x B-

65.)

(71) MGUEL ALOWZO ESPI NCZA

A Facts
M. Aonzo testified that he was fired in md-Septenber after
havi ng wor ked one hour.ﬂ/ He stated that the firing occurred next to the

Gasis near the railroad tracks after all the workers rushed the fields at
around 10:30-11:00 a.m in order to "take out" the peopl e working. He
could not recall his crew nunber but believed that his forenen were
"Roberto" and Ezequi el Castruista.

He sought work approximately 3-4 tines per week in King dty, in
Geenfield wth labor contractor Qrar, and in Sol edad wth Nunez in the
lettuce. He also went to Meyer in King dty on one occasion, and to Maggi o
in the carrots on one day between 18 and 20 Sept enber .

M. A onzo worked for Paul Masson during the strike fromthe end
of Septenber until (he believed) the begi nning of Novenber. He cl ai ned

gasol i ne expenses of $6-$10 per day, 4-5 days per week

157. Respondent payrol| records indicate M. A onzo was enpl oyed
through 12 Septenber 1977 (QX 1-X Appendi x 11).
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for 3-4 weeks, one-half of which went to driving to the picket line. He
stated that he went to the picket line (fromhis residence in Geenfield)
in San Ardo on one occasion, to the King Aty picket |ine on sone 2-3
occasi ons, and to Sol edad approxi matel y 6-7 days. He recei ved no noney
fromthe union for gas.

B. Anal ysis and Goncl ui ons

M. Aonzo detailed the events of 12 Septenber and 13 Sept enber
with sufficient specificity to warrant inclusion anong the di scrimnatees.
Hs admission to having assisted "rushing" the fields does not alter this
conclusion. Hs efforts to find work -- going to King dty, Geenfield and
Sol edad sone 3-4 tines per week -- were sufficient to justify backpay for

the entire period.

: . : . 158/
I have included interi mearni ngs at Paul Masson— - -

($9.02) far the week ending 29 Septenber and ($283.67) for the week
endi ng 10/ 6/ 77, averaging the latter over 6 days (excludi ng Sunday).
There is insufficient evidence to attribute interimearnings for the
weeks fol l ow ng 10/6/77. Athough M. A onzo believed he had worked at
Paul Masson until laid off in early Novenber, the payroll records

i ndi cate enpl oynent only through 10/6/77, and there is no supporting
information fromthe EDD printouts (RX 17).

| also recoomend that M. Aonzo be reinbursed for gasoline
expenses of $4 per day for 4.5 days per week for 3.5 weeks ($63.00). (See
Appendi x B-66.)

158. RX 36.
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(72) RCBERTO LEMS

A Facts

M. Lenus worked in Gew #2 for Respondent havi ng pi cked tonat oes
since 1974. He was fired after the stoppage in Sept en’n)er,@/ when t he
workers were not allowed to enter the fields near the Casis as sheriffs
had bl ocked the entrances and Frances Arroyo cane by on a pickup truck to
say everyone was fired. M. Lenus conceded joining picket lines in San
Ardo, Geenfield, and Sol edad -- picketing every day for approxi nately one
nonth -- but also went to ook for work. He did not recei ve any noney from
the union, did not refuse any job, and found no work during the interim
peri od.

Lenus detailed his efforts to seek work as follows: He went to
the EDD office, to the union hiring hall, to tonato conpani es and grape
conpani es as well as asked friends. He naned General M neyards in Gonzal es
(where he spoke wth a supervisor in the field), Myer Conpany in the
tonat oes (where he spoke to a foreman), as well as crews working in the
fields, and friends who worked el sewhere in the broccoli, cauliflower,
grapes, and tonatoes. M. Lenus al so checked wth Paul Msson, stating
that he went to Salinas approxinately 3-4 tines per week.

He cl ai ned gasol i ne expenses of $30 per week in seeking

work, one-half of which went to driving to the picket |ine.

159. Respondent payrol|l records confirmthat M. Lenus was
enpl oyed through 12 Septenber 1977 (QX 1- X Appendi x 10).
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B. Anal ysis and Goncl usi ons

Wile M. Lenus' nenory was poor and he was a sonewhat surly
w tness/ he detailed the events of 12 and 13 Septenber adequately.
Additional |y, Res