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STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BQARD
A& - SUN NURSERY,
Respondent , Case No. 85-CE64-D
and

UN TED FARM WORKERS

G- AMBR CA, AFL-A Q 13 ALRB No. 10
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Chargi ng Party.

DECI SI ON AND ORDER
On Novenber 12, 1986, Admnistrative Law Judge ( ALJ)

Barbara More issued the attached Decision in this natter.
Thereafter, Respondent tinely filed exceptions to the ALJ's
Decision along with a supporting brief, and General Counsel tinely

filed a reply brief.

Pursuant to the provisions of Labor Code section 1146, 1/
the Agricultural Labor Rel ations Board (Board or ALRB) has del egat ed
Its authority in this natter to a three-nenber panel 2

The ALRB has consi dered the record and the ALJ' s Deci si on
inlight of the exceptions, briefs and reply briefs of the parties
and has decided to affirmthe ALJ's rulings, findings and

concl usions, as nodified herein, and to adopt her proposed QO der,

v Al section references herein are to the Galifornia Labor Code
unl ess ot herw se st at ed.

Z The si gnatures of Board Menbers in all Board Decisions appear
wth the signature of the Chairnman first (i f participating), foll owed
b% the signatures of the participating Board Menbers in order of
their seniority.



as nodi fi ed.

The conplaint alleges that Respondent viol ated
section 1153(a) and (c) of the Agricultural Labor Relations Act
(ALRA or Act) by discharging Atanacio Zuniga and Raul Espino on Apri

18, 1985,

because of their protected concerted and union
activities.

On April 10, Zuniga, Espino and several other enpl oyees who
were on |ayoff went to speak to supervisors Frank Lopez and Burt
Bi nger and denanded to know why Binger had hired a | abor contractor's
crewto plant grape cuttings instead of recalling the regular crew.
Binger attenpted to explain that he had no authority to hire the
regul ar crew and no noney to pay them while the [abor contractor's
crew, which he had hired for only one day, would not have to be paid

i medi ately. 4

Not satisfied with Binger's explanation, the enployees
decided to go to the field where the contractor's crew was wor ki ng
and speak to the foreman. Shortly thereafter, Binger and the
contractor hinself arrived at the field and the contractor, seeking
to avoid any confrontation, told his foreman to go tell his enpl oyees
that the inmgration authorities were comng. The foreman did so,

and the crew immediately ran out of the field.

3 Al dates herein refer to 1985 unl ess ot herw se not ed.

4 Respondent was experiencing financial difficulties at that tine,
and the Conpany's general nanager George Howard, who was out of the
country, had instructed Binger not to hire anyone during his
absence. Because of a sudden change in the weat her, B nger needed
to get the grape cuttings planted i nmedi ately, and he had hired the
| abor contractor, who agreed to bill Respondent for the work after a
f ew weeks.
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S nger then told the regul ar enpl oyees, includi ng Zuni ga
and Espino, to start planting the grapes. However, when Zuni ga
guestioned S nger about what wage rate he woul d receive for the
work, S nger becane very angry, tol d everyone there woul d be no nore
work that day, and directed themall to go hone. He said that the
next day he woul d deci de who was goi ng to work and who was not.

After leaving the field, the enpl oyees went to an office of
the Lhited FarmVWrkers of Anrerica, AFL-AQ (UFWor Lhion) to ask
for advice, and then to Zuniga' s house where they began to nake
signs to support their protest. Later in the day, Respondent's
harvest and buddi ng supervi sor Lupe Gnzal es cane to the house and
told them S nger wanted themto return to work the next day. The
follow ng day, the crewwent to work and, after about 15 m nutes,
stopped briefly and made a show of putting on UFWbuttons; however,
there was no visible reaction fromthe supervisors. The crew
continued working until April 18, two days after George Howard
returned fromoverseas, when Zuni ga and Espi no were ternm nat ed.

The ALJ concl uded that Zuni ga and Espi no were engaged in
protected concerted activity when they participated in the April 10
protest. Respondent argues that the spectre of a violent
confrontation renoved the enpl oyees' protest fromthe real mof

5/

protected conduct.= However, we affirmthe ALJ's finding that

o Respondent al so argues that Zuniga and Espino refused Singer's

offer of an apple staking job on April 10, and that the refusal
(Fn. 5cont. onp. 3.)
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al t hough the enpl oyees were upset and angry, their actions were not
tainted with violence, threats, intimdation, or any other

m sconduct, nor were Respondent's witnesses genuinely concerned for
their safety during the incident. This Board has foll owed National
Labor Relations Board (NLRB) precedent in holding that enpl oyees are
entitled to | eeway in presenting grievances to enpl oyers over
matters relating to their working conditions. (Gannini & Del Chiaro
Co. (1980) 6 ALRB No. 38; Southwestern Bell Tel ephone Conpany (1982)
260 NLRB 237 [ 109 LRRM1231], affd. (5th Cr. 1982) 694 F.2d 974
[112 LRRM2526] . )

Such activity is protected by the provisions of
section 1152, except in flagrant cases where the enpl oyees' nanner
of presenting their grievances is so violent or of such a serious
nature as to render the enployees unfit for further service.
(Gannini & Del Chiaro Co., supra, 6 ALRB No. 38; Firch Baking Co.
(1977) 232 NNRB 772 [ 97 LRRM1192].)% Thus, we affirmthe ALJ's

conclusion that the enpl oyees' April 10 protest constituted
(Fn. 5 cont.)

entitled Respondent to termnate them However, we affirmthe ALJ's
finding that there was no response fromany of the creweither to
accept or reject the offer, and that it was not clear whether they
actual Iy heard Binger.

 Wnlike the ALJ, we do not rely herein on V. B. Zaninovich & Sons

(1986) 12 ALRB No. 5, which is currently the subject of a Petition
for Review before the California Suprene Court. |In that case, we
held that a partial disruption of the enployer's business during
presentation of a worker's grievance did not renove the grievant's
actions fromprotection of the Act where the enployer hinself was

| argely responsible for making the neeting acrimonious, the

di sruption was brief, and presentation of grievances was not |imted
to any particular tine or place by the conpany handbook. 1In the

i nstant case, Agri-Sun's enployees were not purporting to act within
an established grievance procedure, and no disruption of the

Enpl oyer' s busi ness occurred.

13ALRB NO. 10



protected concerted activity.

Bot h Singer and Howard acknow edged that Zuniga and Espi no
were termnated in large part because of their conduct on April 10.
However, Respondent argues that pre-existing work-related problens
showed that Zuniga and Espino were unsatisfactory enpl oyees who woul d
not have been rehired during the normal April recall, and that they
were rehired by Binger only to avoid a physical confrontation on Apri
10. Moreover, Respondent argues, since the evidence herein suggests
the existence of both a [awful and an unlawful basis for discharge of
the two enpl oyees, the ALJ erred in failing to apply the "but for"
test applicable in dual notive cases. (Nishi Geenhouse (1981) 7 ALRB
No. 18.)7

Once it was established that Zuniga and Espino engaged in
protected concerted activity, General Counsel had the burden of making
a prima facie show ng that the protected conduct was a notivating
factor in the Enployer's decision to discharge the enployees. (Wight
Line, Inc. (1980) 251 NLRB 1083 [105 LRRM1169], enforced 662 F. 2d
899 (1st Cir. 1981) [108 LRRM2513], cert. den. 455 U. S. 989 (1982)
[109 LRRV2779].)

Al'l three of the reasons listed on Espino's April 18

termnation slip related to the April 10 incident: walking of f

e agree with Respondent that the ALJ erred in failing to apply
the "but for" test, under which the Board nust determ ne whether an
enpl oyer' s adverse action woul d have been undertaken even in the
absence of (or not undertaken "but for") the enployees' protected
activity. Nevertheless, we reach the same conclusions as the ALJ
after applying the test infra.
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the job April 10, causing the work stoppage April 10, and refusing
work offered April 10. O the five reasons |isted on Zuniga's April
18 termnation slip, three related to the April 10 protest: walking
off the job April 10, causing the April 10 work stoppage, and
refusing work on April 10. A nunber of wtnesses testified that
Zuni ga and Espino were the prinary spokesnen in the April 10
incident, and Binger insisted that the termnation slips include the
"illegal work stoppage"” as a reason for termnation, because he felt
the | abor contractor enpl oyees were prevented fromworking by threats
of physical violence in the field.

Anot her factor indicating that the April 10 activity was a
notivating factor in Respondent's decision to termnate the two
enpl oyees is the timng of the di scharges. As soon as Howard
returned fromhis trip overseas, nger told hi mabout the |abor
contractor incident and about Zuniga and Espino's |l eadership role in
it. Howard imed ately ordered B nger to prepare termnation slips
for the two enpl oyees. A though Howard cl ai ned he ordered their
termnation because he had previously fired themfor cause, neither
of the April 18 slips nentioned this as a reason, and the previous
separation slips for both enpl oyees (dated February 27 for Espino
and March 27 for Zuniga) were narked | ayoff rather than termnation.

V¢ concl ude that General CGounsel nade a prima faci e show ng
that Zuni ga and Espi no's protected concerted conduct was a
notivating factor in Respondent's decision to termnate them

Respondent' s ot her asserted reasons for termnation of the

two enpl oyees (i . e., other than the April 10 incident) do not
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appear to be entirely pretextual. That i s, some of the factors in
Zuni ga and Espino's work histories may have forned at |east part of
the basis for Respondent's decision to termnate themon April 18.
Therefore/ we nust determ ne whether Respondent carried its burden of
showing that it would have taken the same action against the two

empl oyees even in the absence of their engaging in protected conduct.
(Wight Line, Inc., supra, 251 NLRB 1083.) O, as this Board has

stated the sane test, we nust determne whether the Enployer's

adverse action would not have been undertaken "but for" the
enpl oyees' protected activity. (Nishi Geenhouse, supra, 7 ALRB No.
18.)

Zuni ga began working for Agri-Sun in 1983 as a nechanic,
wel der and fabricator, and in Cctober 1984 was given a nerit pay
i ncrease. In January 1985 Zuniga resigned and was replaced by
anot her enpl oyee who | eft after one week. Although Howard and
Binger testified that there had been a nunber of problens with

Zuni ga's wor k,§/ Zuniga was rehired in February 1985 at a

substantial raise. In March 1985 Howard observed Zuni ga coming to
work late and instructed supervisor Seve Ball to check Zuniga' s
tine cards. After Ball reported that Zuniga had i ncorrectly
recorded his tine, Hward testified, he instructed Ball to di smss
Zuniga for the incident. However, Ball testified that he coul d
recall only that Hward told himto, take "appropriate acti on;" the

only action he took was to dock Zuniga' s pay.

¥ such probl ens included Zuniga's alleged failure to order parts
or conplete repairs ontine, failure to take orders from
supervi sors, failure to keep adequat e nai nt enance records, and
fallure to cone to work on tine every day.

13 ALRB No. 10 7.



Anot her incident listed on Zuniga's April 18 termnation
slip involved his alleged driving of a hydraulic spray rig in March
while the rig was not running properly. However, Howard testified
that he did not learn of this incident until after he returned from
overseas (i . e., after he had assertedly told Ball to termnate
Zuni ga) .

Bal | rmarked Zuniga's March 27 separation form"| ayof f"
rather than "termnation" and he checked "yes" by the box | abel ed
"eligible for rehire" because, he said, he felt that Agri-Sun mght
want to rehire Zuniga in the future. A though Howard cl ai ned that he
did not realize until he returned fromabroad (on April 16) that
Ball| had failed to discharge Zuniga in early March, Howard hi nsel f
signed Zuniga' s March 27 |ayoff notice at the sane tine he si gned
| ayof f notices for the other enpl oyees |aid off on that date.

Mor eover, supervisor Frank Lopez testified that Zuniga was part of
the large layoff in March and said he tel ephoned Zuniga to tell him
he was |aid off because Agri-Sun was out of noney.

Thus, we find that the incidents cited in Zuniga's April 18
termnation slip (other than those relating to the April 10
protected activity) were not incidents for which Agri-Sun either
di scharged, or intended to discharge, Zuniga. Further, we affirmthe
ALJ's finding that the alleged incidents of Zuniga s poor work
per f ormance were nore consistent wth a resulting layoff than a
dismssal. Therefore, we conclude that Zuni ga woul d not have been
di scharged on April 18 in the absence of his protected concerted
activity on April 10.

13 ALRB No. 10



Espi no began working for Agri-Sun in 1983 as a nmechani c's
hel per, and after about a nonth went to work in the fields. In
Cctober 1984 he was pronoted to crew leader. Hs February 27, 1985,
| ayof f notice listed "attitude |acking" as a reason. Respondent's
w tnesses testified that Espino caused problens wth his racial
attitude by conpl ai ni ng of conpany favoritismtoward Caucasi an
enpl oyees and devel opi ng a personal feud wth a co-worker
Supervi sor Lupe Gonzal es admtted, however, that the co-worker was
partly responsible for carrying on the feud. A though Howard
testified that he directed Ball to dismss Espino because of
conpl ai nts he had recei ved fromseveral supervisors, Gonzal es
testified that he recormended Espino be laid of f, not di smssed.

Ball did lay off Espino in February, rather than di scharge
hi m because he thought Espi no was a good enough enpl oyee not to
have a bad nark put on his record. During his exit interviewwth
Espino, Ball did not recall discussing Espino's racial attitude but
only his attitude about wanting nore noney to do a specific j ob.
Snce Ball was irritated wth Espino for refusing to drive a van two
or three days prior to his layoff, the ALJ correctly concl uded t hat
if Howard had told Ball to discharge Espino, Ball woul d not have had
any reason to di sobey Howard and do Espino the favor of |aying him
off. Athough Ball told Espino that he woul d probably not be

rehired, Espino was

13 ALRB No. 10



rehired by Burt Singer on April 10. ¥

Final ly/ the only reasons nentioned in Espino's April 18
termnation slip are reasons relating to the April 10 incident;
nothing is mentioned about his attitude problemor his alleged prior
dism ssal for cause. Therefore, we conclude that the evidence as a
whol e denonstrates that Espino would not have been di scharged on
April 18 in the absence of his protected concerted activity on April
10.

Havi ng found that Espino and Zuni ga woul d not have been
di scharged but for their protected concerted activity, we conclude
that Respondent violated section 1153( a) of the Act by di scharging
the two enpl oyees. (Wight Line, I nc., supra, 251 NLRB 1083; N shi
G eenhouse, supra, 7 ALRB No. 18.)

Al t hough Respondent was aware of its enployees' visit to a
UFWof fice on April 10 as well as the crew s conduct in putting on
uni on buttons the follow ng day at work, no causal connection was
establ i shed between either incident and the term nation of Espino and
Zuniga. In viewof the failure of proof, as well as General
Counsel's failure to file exceptions on this issue, we affirmthe
ALJ' s recommended di sm ssal of the portions of the conplaint
alleging retaliation for union activity in violation of section

1153(c).

¢ affirmthe ALJ's finding that Respondent's witnesses greatly
overstated their concern for their physical safety on April 10, and
we do not credit Snger's testinony that he was "afrai d" not to
rehire Espino and Zuniga. Mreover, the April 10 incident had ended
and everyone had left the field when Binger sent Gnzal es to Zuni ga's
house specifically toinvite all the enpl oyees back to work the
fol | ow ng day.

13 ALRB No. 10 10.



OROER

By the authority of Labor Code section 1160. 3, the
Agricultural Labor Relations Board (Board) hereby orders that
Respondent Agri-Sun Nursery and its officers, agents, successors and
assi gns shal |

1. Cease and desist from

(a) Discharging or otherw se discrimnating against
any agricultural enployee in regard to hire or tenure of enpl oynent
because he or she has engaged in concerted activity protected by the
Agricul tural Labor Relations Act (Act) .

(b) In any like or related manner interfering with,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the following affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Ofer to Atanaci o Zuniga and Raul Espino
imediate and full reinstatement to their former or substantially
equi val ent positions without prejudice to their seniority or other
empl oynent rights and privileges, and make themwhole for all |osses
of pay and ot her econom c | osses they have suffered as a result of
their discharge, the amounts to be conputed in accordance with
establ i shed Board precedents, plus interest thereon conputed in
accordance with our Decision and Order in Lu-Ette Farns, Inc. (1982)
8 ALRB No. 55.)

(b) Preserve and, upon request, make available to
this Board and its agents, for exami nation, photocopying, and

ot herwi se copying, all payroll records, social security paynment

11.
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records, time cards, personnel records and reports, and all other
records relevant and necessary to a determnation, by the Regional
Director, of the backpay periods and the amounts of backpay and
interest due under the terns of this Oder.

(c) Sign the attached Notice to Agricultura
Enpl oyees and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each
| anguage for the purposes set forth in this Oder.

(d) Ml copies of the attached Notice, in al
appropriate |anguages, wthin 30 days after the date of issuance of
this Oder, to all agricultural enployees enployed by Respondent from
April 18, 1985 to April 18, 1986.

(e) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to replace any Notice which
has been altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its agricultural enployees on
conpany time and property at time(s) and placets) to be determned by
the Regional Director. Follow ng the reading, the Board agent shal
be given the opportunity, outside the presence of supervisors and
managenent, to answer any questions the enpl oyees may have concerning
the Notice or their rights under the Act. The Regional Director
shal | determ ne a reasonable rate of conpensation to be paid by

Respondent to all nonhourly wage enpl oyees in order to

13 ALRB No. 10 12.



conpensate themfor tinme lost at the reading and during the
guest i on- and- answer peri od.

(g) Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Qder, of the steps
Respondent has taken to conply wth its terns, and rmake further
reports at the request of the Regional Drector, until full
conpl i ance i s achi eved.
Dated: June 26, 1987

BEN DAVI D AN, Chai r nan

JGN P. McCarthy, Menber

| VONNE RAMCS R CHARDSON,  Menber

13.
13 ALRB No. 10



CASE SUWARY

Agri-Sun Nursery 13 ALRB No. 10
Case No. 85-CE-64-D

ALJ Deci sion

The conpl ai nt alle%Fd that the Enpl oyer violated Labor Code section
1153(a) and (c) by discrimnatorily dlscharglng At anaci o Zuni ga and
Raul Espino because of their protected concerted and union _
activities. The ALJ found that the two enpl oyees were engaged in
protected concerted activity when they and several other enpl oyees
who were on layoff went to sEeak to conpany supervisors and demanded
to know why the Conpany had hired a | abor contractor's crew instead
of recalling the regular crew. The ALJ found that although the

enpl oyees were upset and angry during their protest, their conduct
was not tainted with violence, threats, intimdation or other

m sconduct that would renove it fromthe realmof protected conduct.
Because she found the enpl oyees' conduct to be protected, and since
t he Enpl oyer's supervisors acknow edged that the enpl oyees were
discharged in large part for their protest activities, the ALJ

concl uded that the Enpl oyer had viol ated section 1153( a) by

di scharging the two enpl oyees. The ALJ declined to find a 1153( c)
viol ation, since the only union activity of which the Enpl oyer was
aware was the crew s show of putting on union buttons on the first
day back at work, and no causal connection was established between

t hat conduct and the discharges.

Board Deci si on

The Board affirmed the ALJ's finding that the enpl oyees' protest
constituted protected concerted activity. The Board al so concl uded
that General Counsel had made a prima facie showing that the
Protected conduct was a nntlvatlng factor in the Enployer's decision
o termnate the enployees. The Board concluded that the Enployer's
ot her asserted reasons for termnation of the enployees did not
appear to be entirely pretextual, and that the ALJ had therefore
erred in fallln%NLo apply the "but for" test applicable in dual
noti ve cases. é ight Line, Inc. (1980) 251 NLRB 1083; N shi
G eenhouse (1981) 7 ALRB No. 18. The Board itself exam ned the
evi dence concerning the enpl oyees' work histories and concl uded that
the evidence denonstrated that the enpl oyees woul d not have been
di scharged but for their protected concerted activity, and that the
Empl oyer had consequentIK violated section 1153( a) ™Dy discharging
them ™ The Board found that although the Enployer was ‘aware of the
enpl oyees' visit to a union office on the daY of the protest as wel
as the crew s conduct in putting on union buttons the foIIom4nﬁ day
at work, no causal connection had been established between either
incident and the two enpl oyees' termnation, The Board therefore
affirmed the ALJ's dismssal of the allegations relating to violation
of section 1153(c) .

* * %

This Case Summary is furnished for information only and is not an
Oficial statement of the case, or of the ALRB.

* * %



NOTI CE TO AGRI QLTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi ona
O fice, the General Counsel of the Agricultural Labor Relations
Board (Board) issued a conplaint that alleged that we, Agri-Sun
Nursery, had violated the law. After a hearing at which each side
had an opﬁortunlty to present evidence, the Board found that we did
violate the | aw by discharging Atanaci o Zuniga and Raul Espino on or
about April 18, 1985, because they protested not being recalled to
work. The Board has told us to post and publish this Notice. W

w |l do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act
(Act) is alawthat gives you and all farmworkers in California
these rights:

To organi ze yourselves;
To form join, or help unions;, _
To vote in a secret ballot election to decide whether you want a
union to represent you; . .
To bargain with your enployer to obtain a contract covering your
wages and wor ki ng conditions through a union chosen by a
majority of the enployees and certified by the Board,
5. To act together with other workers to help or protect one

anot her; and .
6. To decide not to do any of these things.

B whe

Because it is true that you have these rights, we promse that:

WE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VE WLL NOT hereafter discharge any enpl oyee for engaging in
concerted activities. '

WE WLL reinstate Atanaci o Zuniga and Raul Espino to their forner or
substantial |y equival ent enpl oynent, w thout [oss of seniority or
other privileges, and we will reinburse themfor any pay or other
money they have | ost because of their discharges, plus interest.

Dat ed: AR - SUN NURSERY

By:

(Representative) (Title)

| f you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricul tural Labor
Rel ations Board. One office is |located at 711 North Court Street,
gg%tggé% Visalia, California 93291. The tel ephone number is (209)

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE

13 ALRB No. 10 14.



CASE SUWARY

Agri-Sun Nursery 13 ALRB No. 10

Case No. 85-CE-64-D
ALJ Deci sion
The co

| ai nt allegfd that the Enpl oyer violated Labor Code section
1153(a) and (c) by discrimnatorily discharging Atanacio Zuni ga and
Raul Espi no because of their protected concerted and union .
activities. The ALJ found that the two enpl oyees were engaged in
protected concerted activity when they and several other enployees
who were on |layoff went to speak to conpany supervisors and demanded
to know why the Company had hired a | abor contractor's crew instead
of recalling the regular crew. The ALJ found that although the
enpl oyees were upset and angry during their protest, their conduct
was not tainted with violence, threats, intimdation or other
m sconduct that would renove 1t fromthe real mof protected conduct.
Because she found the enpl oyees' conduct to be protected, and since
t he Enpl oyer's supervisors acknow edged that the enpl oyees were
discharged in large part for their protest activities, the ALJ
concl uded that the Enpl oyer had violated section 1153( a) by
di scharging the two enpl oyees. The ALJ declined to find a 1153( c)
viol ation, since the only union activity of which the Enpl oyer was
aware was the crew s show of putting on union buttons on the first
day back at work, and no causal connection was established between
t hat conduct and the discharges.

Board Deci sion

The Board affirnmed the ALJ's finding that the enpl oyees' protest
constituted protected concerted activity. The Board al so concl uded
that General Counsel had nmade a prima facie showing that the
protected conduct was a nDtlvatln% factor in the Enployer's decision
to termnate the enpl oyees. The Board concluded that the Enployer's
ot her asserted reasons for termnation of the enployees did not
appear to be entirely pretextual, and that the ALJ had therefore
erred in failing to apE!y the "but for" test %Epllcable i n dua
not i ve cases. é ight Line, Inc. (1980) 251 NLRB 1083; N shi

G eenhouse (1981) 7 ALRB No. 18.) The Board itself examned the
evi dence concerning the enployees' work histories and concl uded that
the evidence denmonstrated that the enpl oyees woul d not have been

di scharged but for their protected concerted act|V|t%, and that the
Enpl oyer had consequently violated section 1153(a) by discharging
them ~ The Board found that although the Enpl oyer was aware of the
enpl oyees' visit to a union office on the day of the protest as well
as the crew s conduct in putting on union buttons the follow ng day
at work, no causal connection had been established between either

i ncident and the two enployees' termnation. The Board therefore
affirmed the ALJ's dismssal of the allegations relating to
violation of section 1153( c) .

* * %

This Gase Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %
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BARBARA D. MOORE, Admi nistrative Law Judge:

This case was heard by ne on February 25, 26, 27, 28, and
March 3, 1986, ' in Fresno, California.

The conplaint herein issued on Septenber 17, 1985, 2 and was
based on charge nunmber 85-CE-64-D 3 filed by the United Farm Wrkers
of Anerica, AFL-C O (hereafter "Union" or "UFW) on April 23,
1985. The conplaint alleges that Respondent violated sections
1153(a) and (c) of the Agricultural Labor Relations Act4(hereafter
"ALRA" or "Act") by discrimnatorily discharging Atanacio Zuniga and
Raul Espino because of their protected concerted and union
activities.

Al parties were given a full opportunity to participate
in the proceedings. The Ceneral Counsel and Respondent were both
represented at the hearing, and both filed briefs after the close
of the hearing pursuant to 8 Cal. Adnin. Code section 20278.°

Based on the entire record, including ny observation of the
deneanor of the witnesses, and after full consideration of the
argunents and briefs submtted by the parties, | make the follow ng

findings of fact and concl usions of |aw

ol une V of the transcript is incorrectly dated Mirch 6, 1986. 2
2N| dates herein are 1985 unl ess ot herwi se not ed.

*The char ge was duly served on Respondent, Agri-Sun (hereafter
Agri-Sun," "Respondent” or the "Conpany").

4secti on references herein are to the Galiforni a Labor Gode unl ess
ot herw se speci fi ed.

*After the close of hearing, Respondent filed a Mtion to Correct the
Hearing Transcript contending that in Volune II1, at page 149, line
14, the answer given by wtness George Howard shoul d be "No"
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FI NDI NGS OF FACT

. Jurisdiction

As admtted by Respondent in its Answer to Conplaint, |
find that Respondent Agri-Sun is an enployer wthin the nmeaning of
section 1140. 4 (c) of Act, and the UFWis a |abor organization wthin
the neaning of section 1140. 4 (f ) of Act.

[I. The Alleged Unfair Labor Practices

The conpl aint al |l eges that Respondent viol at ed
sections 1153 (a) and (c) of the Act by discharging At anaci o Zuni ga
and Raul Espino on April 18, 1985, because of their protected
concerted and union activities. Respondent denies that it violated
the Act in any respect. It contends that M. Zuniga and M. Espino
were fired for cause and for participation in an unprotected work
st oppage.
[11. Background

Agri-Sun operates a year-round nursery operation in Sel na,
California. Despite the fact that Agri-Sun operates year-round,
there are periodic layoffs as different processes begin and end.

During the time period covered by the instant case,

George Howard was both sal es nanager and general manager of

(footnote 5 cont.)

rather than "Yes". No response to this motion was filed by General
Counsel, and ny notations at hearing indicate that Respondent is
correct. The notion is granted, and the transcript is hereby
corrected to reflect that M. Howard s answer was " No" . Hereafter,
citations to the official transcript are noted as

(Vol une): (Page).



Agri-Sun. Burt Binger was the production manager. By virtue of
this position, he had overall responsibility for the nechani c shop
where M. Zuniga worked. In the fall of 1984, Seve Ball, the ranch
nmanager, directly oversaw the shop functions, and from Qctober 1984
through August of 1985, Gen Foth directed the nachi ne shop. Lupe
Gonzal es was the harvest and buddi ng supervi sor, and Frank Lopez was
t he budwood supervi sor as well as the processing supervi sor.

In early 1985, Agri-Sun was experienci ng severe financial
difficulties. George Hward travel ed overseas to col |l ect various
noni es owed to the conpany. M. Howard, M. nger, and M. Ball
di scussed the work that needed to be done in M. Howard s absence,
cal cul ated the nunber of peopl e who woul d be needed and kept ei ght
or nine enpl oyees on the payroll to cover the anticipated work. The
rest of the work force, approxinately 10 people, was laid off on
March 22. M. Howard placed Burt B nger in charge of the conpany in
Howard' s absence and tol d Binger not to hire anyone since the
conpany did not have the noney to pay them O March 31, M. Howard
left for Yenen.

Approxi natel y one week after M. Howard left the country, a
sudden change in the weather caused M. Binger to decide that the
grapes nust be planted i nmedi ately or the conpany woul d suffer a
substantial loss. He was faced wth a dilerma, he had instructions
fromM. Howard not to hire anyone, the conpany had virtual |y no
noney, and if the grapes were not planted i medi ately, there woul d be

dire financial consequences.



M. Singer contacted WII| Barrera a | abor contractor with
whom he had worked previously. He arranged for Barrera to bring a
crewin to plant the grape cuttings, but to wait for 2 or 3 weeks
before submtting his invoices to be paid.

M. Zuniga |l earned fromRuben Allejandro, a co-worker who is
a cousin of supervisor Lupe Gonzal es, that the conpany was going to
hire a | abor contractor to work at Agri-Sun. M. Zuniga contacted
Raul Espino, Ruben Allejandro and several other enployees who had
been laid off in late March and suggested they go to the conpany and
ask for their jobs.
V. The Events of April 10

Early on the norning of April 10, M. Espino, M. Zuniga,
M. Allejandro and approximately 4 to 6 other Agri-Sun enpl oyees who
were on layoff (hereafter referred to as the enpl oyee crew) appeared
in the yard near the shop and production office at Agri-Sun. They
spoke with Frank Lopez and Burt Binger. (V: 61-62)

They denmanded to know why Binger had hired a | abor
contractor's crew to plant grapes rather than recalling them He
told themthe company was experiencing financial difficulties, that
he did not have noney to pay themand that he did not have
aut hori zation from George Howard to recall them (1V: 45-46)

He attenpted to explain to the enployee crew that he did
not have to pay the |abor contractor imediately as he would the

empl oyee crew and that he had hired the contractor for only one



day. He assured themthey woul d be recal | ed when t he conpany had
noney. The enpl oyee crew, wth Haul Espino, Atanaci o Zuniga, and
Ruben Allejandro acting as prinary spokesnen, 6 argued that the work
woul d keep thembusy for several days because they were fewer in
nunber than the contractor crew They continued to denand to know
why they had not been recal led and why their jobs had been given to
the | abor contractor.

M. nger told the enpl oyee crewthat they could go to
work staking appl es i nstead, but the enpl oyee crew did not react.
They were focused on obtaining their jobs planting grapes, and it is
not clear whether they actually heard Si nger. !

The enpl oyee crew determned to convi nce the | abor
contractor's crewto |l eave. They drove to Ranch No. 3, a short
di stance away, where the contractor crew was working. The | abor
contractor appeared in the conpany yard. M. nger apprised hi m of
the situation, and they each drove out to Ranch No. 3.

Wien M. Binger and the | abor contractor arrived at Ranch

No. 3, the enpl oyee crew was already there. The crew had spoken

6Although Respondent contends that the entire crew was equal |y

invol ved in the incident, several of Respondent's own w tnesses
indicated that M. Espino and M. Zuniga did nost of the tal king and
Ruben Allejandro translated. JimRogin was in the production yard
about 100 feet fromthe enpl oyee crew when they first arrived.
Prinarily, he noticed Raul Espi no who was yelling at Prank Lopez and
Burt Bnger. (V: 94-95) Smlarly, Bnger said there were about 6
peopl e in the enpl oyee crew "but basically there was Raul, A Z and
Riben." (1V: 45, 47)

‘Lui s Gonzal es testified he did not hear the offer to stake. (I1:

74) Ruben Allejandro did not recall anyone respondi ng when n%er
saidthey could stake. (Il: 39, et seq.) M. Espino denied they
were offered a job staking apples. (1: 42) denn Foth, a supervisor
and w tness favorabl e to Respondent, also testified the
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wth the labor contractor's foreman and told himthat the | abor
contractor did not belong there, that he was taking anway their j obs.
The | abor contractor wanted to avoid a confrontation and told his
enpl oyees that the imnmigrati on service was comng, whereupon all his
enpl oyees ran out of the field.
A en Foth had been supervising the |abor contractor
enpl oyees at Ranch 3. After they left the field, Foth went over to
Singer and the enpl oyee crew. Scott Behm al so was there having
arrived shortly after M. Binger. Singer, Raul Espino, Atanacio
Zuniga, and Ruben Allejandro were talking, the crew standing in a
sem-circle some two to four feet fromBinger. (1V: 59; V. 35, 39)
Ther eupon, the sane scene whi ch had devel oped in the

production yard recurred. The enpl oyee crew denanded of B nger

(footnote 7 cont.)

crew did not respond "yes" or
(1V: 9

no" to the offer of staking apples.

| discount Singer's testinmony that several of the enpl oyees
made a nove to go stake and that Allejandro, Zuniga and Espino
r ef used. | V. 48-49) First, if that had occurred, | believe M.
Gonzal es, . Allejandro and M. Foth would have recalled the
incident. Second,” M. Singer's testinony is inconsistent. He first
said the three |eaders refused to stake, ‘and later said he thought
when the crew left the production yard they were gﬁlng to stake
apﬁles, that he heard wnhat he wanted to hear. (IV: 50, 552 Scot t
Behm on the other hand, testified he saw BLQPer right after the
enploYee crew left the yard, and Binger said there was going to be
trouble. Binger left immed ately to go to Ranch 3 where the |abor
contractor crew was working. H S statenent to Behmand his %0|ng to
Ranch 3 are not consistent with his testinony that he thought the
crew had left to do the staking j ob. Based on the inconsistencies
in his testinony and the failure of Gonzales, Allejandro and Foth to

recall the interchange about staking, | conclude that there was no
response fromthe crewto the offer - either to accept or reject it.
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over and over agai n why had he given away their jobs. nger
repeatedly attenpted to explain the conpany's situation. The
di scussi on grew heated as each side sinply repeated itself, and no
progress was nade toward a resol ution. Binger and the enpl oyee
crew, especially Raul Espino, yelled back and forth at one another.

Binger was still faced wth the need to get the grapes
pl anted, and the contractor crew had gone. Frustrated, he told the
enpl oyee crew in effect, "Al right, you want your jobs. You can
have them & to work."

The enpl oyee crew started to the field to begin work when
M. Zuni ga asked whet her he woul d be working in the field or back in
t he shop. nger answered that he woul d be working in the field.
Zuniga then asked if he woul d be earning his forner nechanic's wage
of $5.75 an hour or a field worker's wage of $4.25 an hour.® Zuni ga
i ndi cat ed he understood that since he was returning fromlayoff he
shoul d get his previ ous wage.

nger at first appeared to agree to paying Zuniga his
nechani c' s wages, then he becane very angry, and said words to the
effect: "There's no work today. The conpany is closed. Everybody go
hone. Tommorrow | ' m going to have the sheriff out here, and I' 1|
deci de who wor ks. " Binger, Behmand Foth [ eft, and

% credit Atanacio Zuniga's version of this event. As discussed,
infra, it explains the subsequent conduct of Binger and the enpl oyee
creww and it is corroborated by external evidence. The payroll
records (G. C. Ex. 6) for 4/11/85 reflect that Atanaci o Zuni ga was
paid at $5.75 for 9 hours. The check he received after he was fired
reflects he was paid at the rate of $4.25 hour for the week of 4/12 -
4/18. The check (G. C. Ex. 7) was issued on
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the enpl oyee crew renai ned standing in the field. 9

The enployee crew then also left and went to the Sanger
road area where other Agri-Sun enployees were working. They
solicited the other enplyees' support in their efforts to obtain
their jobs. Several enployees at Sanger evidenced their support by
wal king off the job and acconpanying the enpl oyee crew to the shop

where two ot her co-workers al so wal ked off the job and j oi ned

(footnote 8 cont.)

4/23/85. G. C. Ex. 4, M. Zuniga's personnel file, contains a
docurment titled "Meno" dated the next day , April 24, from George
Howard to M. Singer to see himabout Atanacio Zuniga' s pay and the
amount of $5.75 is circled. (See p. 9 of G. C. Ex. 4) The bottom of
the nmeno contains a note to "CGeorge" and is dated 4/26/85. Fromthe
context it appears to be Mr. Bi n%er' s response to the inquiry and
states: "Lupe told me that he, A Z. , was hired back at $4.25 per
our instructions . . . W can pay himat $5.75 but need to wite a
letter with the facts as we understand t hem. " M. Zuniga's affidavit
(Resp. Ex. 2) also reflects the pay dispute. Therein, he stated
that Lupe Gonzales came to the field on the afternoon of April 11
and told M. Zuniga he woul d be paid $4.25 per hour per M. Binger's
instructions. There is no evidence to whomthe "our" in the menmo
fromBinger to Howard refers.

At anaci o Zuni ga's testinony that Binger told the enpl oyees that
there woul d be no work that day because of Bi nger's anger and
irritation over Zuniga's question is plausible. First, it fits with
Zuniga's personality. He had insisted on a raise to $5.75 per hour
and woul d have been concerned that he receive that anount. (See
discussion, infra, p. 20.) Second, it makes sense in the context of
events. Qherwise, there is no reason given by anyone which
satisfactorily explains why the encounter broke up. It makes no
sense, as Binger testified, that with the crew ready to explode into
violence at any mnute, he sinply wal ked away, and they also | eft.
(1V: 61-62) . .

. | also credit Zuniga's account because the subsequent
actions of the en'PI oyee crew are nost plausible in that context.
After the crew left Ranch No. 3, thely went to enlist support from
ot her enpl oyees at Agri-Sun. They also went to the Union to seek the
Uni on' s assistance. Had they already been offered j obs, there would
have been no need for themto nake further efforts. _

Zuniga's description of events is further substantiated by
the fact that Lupe Gonzales went to Zuniga's house to tell the

enpl oyees that Binger said that they could conme back to work the next
day. This scenario fits both with Binger's personality and
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them (I111: 3)%0

Al'l the enpl oyees then went to the UFWoffice. (I111: 4)
They descri bed what had happened and asked for advice. They were told
It could be a long process to regain their jobs. They therefore went
to M. Zuniga's house to make signs to support their protest. Lupe
CGonzal es tel ephoned M. Zuniga at home and told himM. Binger said
they should all cone back to work. (11: 101) Sonmewhat |ater, M.
CGonzal es came by Zuniga's house and told all the workers that Binger
said they could return to work. (I : 54)

After hearing from M. Gonzales, the enpl oyee crew returned
to the UFWoffice and inforned Union personnel they had their jobs
back. They were given UFWhbuttons and were tol d they should make a
bi g show of stopping work and putting on the buttons and then observe
the | ooks on their supervisors' faces. (| : 14)

The enpl oyee crew, with the exception of Ruben
Al l ejandro, who had injured his hand, appeared for work the

followng day. After working for awhile, the crew stopped and

(footnote 9 cont.)

the actions of the enpl oyee crew nger had tol d the enpl oyees t hat
he woul d deci de who was going to be hired out of a conbi nation of
irritation and frustration wth the situation in which he found

hi nsel f and bei ng bl ocked at the avenue he had orchestrated to
extricate hinselt fromhis predi canent. Wen his anger and
frustration subsided, he realized that the grapes still needed
planting and that he did not have any workers to do the j ob. So, he
sent M. Gnzales to tell the workers to return to work.

10Lupe Gonzal es descri bed Espi no as sinply asking the enpl oyees for
support. He was not especially agitated or mad and did not act in a
threatening or intimdating nanner. (I V: 124)
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nade a show of putting on their UFWbuttons. There was no
significant reaction fromthe supervisors. (l11: 5) The crew worked
wi thout incident until April 18 when George Howard returned fromhis
trip abroad.

The critical difference in the parties' versions of the
April 10 incident is their description of the character of the
incident. Respondent's wtnesses (B nger, Behmand Foth) all
stressed that they were concerned for their physical safety and
pai nted the exchange wth the enpl oyee crew as one which at any
noment was likely to explode into a physical confrontation wth an
immnent threat of danger to each of them Their testinony does not
support this characterization.

Foth characterized the crew as having angry expressi ons and
clenched fists. (1V: 8) He said he went over because he bel i eved
he had a good rapport wth the crew and thought he could tal k them
out of a violent confrontation. Yet, he acknow edged that he did not
infact try totalk themout of anything. (V: 34) It was clear that
he did not do so because the need did not arise, not because it
woul d have been futile. Behmdescribed the situation only as very
tense. (V: 39)

B nger described the crew as angry because they were
talking loudly at him even nore | oudly anongst thensel ves, and they
woul dn't accept his answers and explanations. (I1V: 48.) He
admtted that no one verbally threatened him nor did anyone touch

him (I1V: 73) The crewkept the sane di stance fromhi m
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t hroughout the discussion. No one nade any threatening novenent
toward him

At hearing, ny distinct inpression based on the demeanor of
Behm Binger and Foth was that they were exaggerating the events and
greatly overstating their apprehension for their personal safety.
Behm di d not even renenber that Foth was there. (V: 47) If he and
Bi nger had been confronted with an angry group that at any second was
ready to becone violent, | have no doubt Behm woul d have known
whet her there were only two of themor three facing down the crew
Al though Binger several tines said he was al one out there, that
statenent reflects his feelings based on his overall responsibility,
not the actual facts.

As a further indication that Respondent's w tnesses did not
actually viewthe incident as intimdating as they testified, | note
that at |east one of the supervisors had a truck with a two-way radio
init. (V: 45) No one nade any effort to radio for assistance.

Several parts of M. Singer's testinmony also indicate that
he did not truly feel in any danger. Wen asked if the crew was
potentially hostile, M. Binger responded:

You know, | really wasn't confortable there. | had a | ot
of things on ny mnd besides what was —now | had anot her
probl emthat was added to the fact that the grapes weren't
going to pl anted. ..

At that point | was frustrated and was not particularly
happy to be out there at all." (1V: 60-61)

These renmarks indicate the true tenor of the confrontation.

M. Binger thought he had found a way out of his
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predi canent and was now confronted with an angry group of enpl oyees
who denmanded their jobs. The contractor crew had |eft, the grapes
still needed to be planted, and his discussion with the crew was

goi ng nowahere as Behmso aptly put it. He was nmore upset with the
bind he was in than he was afraid of the enpl oyee crew becom ng
violent. ! M. Binger crystalized his situation saying: "George had
left nme in charge and here | was in the mddle of a situation that

If the sun hadn't cone out it wouldn't have beenthere." (I1V. 45.)

For their part, the enployee crew was frustrated because
they had been on layoff for several weeks, and a | abor contractor was
being hired to do work that they would normally perform As a result
of the frustration on both sides, there was tension, comotion and
rai sed "angry voices. | amconvinced that the incident anounted to
no nore than that and was not a confrontation fraught with the
potential for physical violence as characterized by Respondent's
Wi t nesses.

As noted, the crewreturned to work the next day and worked
wi thout any problens until M. Howard returned fromabroad. On April
16, M. Binger went to San Francisco to pick up M. Howard at the
airport. Driving back to the ranch, Binger told Howard what had
happened since Howard |eft. Both Howard and Binger testified that

Howard said that he did not care about the

Yys response to a subsequent question provides further insight into
his true concern which was resol ving the conpeting needs w th which
he was faced. Respondent's counsel asked if M. nger was
concerned for his personal safety. He responded:
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rest of the enployees, but that Raul Espino and Atanaci o Zuniga had
previously been term nated and did not belong there. Nonetheless, the
next day M. Howard reviewed all the relevant paper work and fully
di scussed the events of April 10 with Binger. As late as July M.
Howard was still checking into the events of April 10 since at that
time he questioned M. Allejandro about what had happened. (111:
133-134) M. Howard and M. Binger discussed firing Espino and Zuni ga
and the causes for doing so. Howard told Binger to prepare
termnation slips. Binger did so. (Il1l: 124-126; IV. 64, V. 129)
V. The Firings on April 18

At the end of the work day on April 18, Burt Binger and Lupe

Gonzal es sought out M. Zuniga and M. Espino. M. Conzal es handed
themthe termnation slips which had been prepared by M.

(footnote 11 cont.)

Yeah, when | —when | —Ckay, yeah. Yes, basically, and
| say basically because it had gone far enough | felt and

we —I| thought we'd brought it to an end when | said "go
hore, " but | don't feel | was going to be pounced on right
there. | think alittle earlier I would have been but not
right there.

| felt relieved at being able to just make a decision to,
yo(u knovgz)get out of it because | was in a touch situation.
- (I'V:

Simarily, Respondent's counsel asked a |eading ﬂﬁestion
whet her there was any potential danger to the nursery. M. Binger
responded by tal king at |ength describing the potential financial
harmto the nursery if the graFes were not planted. Despite the
opportunity provided by counsel, he did not give the slightest

i ndication that there was any potential or inmmediate threat of
danger or vandalismto nursery property.
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Binger, read the slips to themand told themthey could talk to M.
Howard if they had any questions. There was no prol onged discussion
about the reasons they were fired. (1 : 15, 55; 11: 102-103; IV
65, 12)

G.C. Ex. 4 is the personnel file of M. Zuniga. Pages 35 and
3?12 ,. forns |abelled "Enpl oyee Change in Status Report," and the box
marked "Term nation" is checked. The forns |ist the reasons for the
termnation. Reason nunber (1) is "walking off job on 4/10/85."
Reason number ( 4) is "direct cause of work stoppage 4/10/85.
(Illegal)."?®3

The handwitten and typed termnation slips for M. Espino
are found on pages 16 and 17 of G. C. Ex. 5 which is his personnel file.
The reasons listed on the two slips are: " (1) Wlking off job on
4/10/85. (2) Direct cause of work stoppage 4/10/85. (111legal).
(3) Refusing work offered 4/10/85." The typed slips for M. Espino
and M. Zuniga are signed by both M. Binger and M. Howard.

Binger and Howard testified the reference to illegal work
stoppage on the termnation slips referred to the fact that they

consi dered the events of April 10 a violent work stoppage. Both

12F>age 37 is handwitten and page 35 is a typewitten version wth
slightly nore fornal i zed wordi ng.

PNunber 2 states: "turning in false tine ontine card."” Nunber 3
states: "Inproper use of Spray-Rg (Running it while it was not
I]’-lgjlgrg_: ng correctly.)"” nunber 5 states: "Refusing work on April 10,

-15-



Howard and Singer testified that the unprotected work stoppage was
one of the reasons why Zuniga and Espino were fired.!* They each
testified that M. Binger in particular felt very strongly that the
reasons relating to the event (nunber 4 on Zuniga's slip and nunber 5
on Espino's slip) should be placed in the termnation slips. Binger
testifed " . . . they caused ne to do something | wouldn't have done
without feeling directly threatened. That's why these are on.
That's what these refer to. This is —they basically cause (sic)
me to send the contractor home and put our operation in jeopardy
because of that. And because of ny personal safety, and I, you know,
feel that way." (I1V: 66-67)

At the tine of the exit interview, neither M. Gonzal es nor
M. Binger said anything to Espino and Zuniga to indicate they were
being fired because they had previously been termnated. Nor do
either of their termnation slips list that as a reason, although
several reasons are set forth on each slip.

VI. The Enpl oyee Status of Atanacio Zuniga and Haul Espino

Respondent contends that prior to April 10 M. Zuniga and
M. Espino were not on |layoff status but, rather, that they had been
fired for cause. Both M. Howard and M. Binger testified that

nei t her Atanacio Zuniga nor M. Espino was eligible for

“Rubben Alejandro was not fired. He did not report for work on
April 11 because of his injured hand. However, M. Aleg andro
testified that Lupe Gonzal es, his cousin, told Ruben that he (Ruben)
was going to be fired along wth Atanaci o Zuni ga and Raul Espino for
being a | eader of the work stoppage. (11: 25)
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rehire and were rehired by M. S nger only because of the threat of
viol ence during the events of April 10. Each individual's situation

w Il be examned separately.

A Aanaci 0 Zuni ga

h March 22, Respondent had a large | ayoff because of its
strapped financial circunstances. M. Zuniga was one of the workers
laid off. Hs personnel file contains a copy of the | ayoff notice
whi ch was signed by M. Howard.® The box marked "Lay Gf" is

checked rather than the box narked "Termnation.” The formi ndi cates
M. Zuniga was eligible for rehire. Respondent clains that M.

Zuni ga shoul d have been fired not laid off. George Howard testified
that Seve Ball was instructed to dismss M. Zuni ga because he
arrived 15 mnutes late for work three days in a row but indicated
on his tine cards that he had arrived on tine. This incident
occurred in February or possibly early March since it was soon after
JimRogin was hired on February 8.

M. Howard explained his signature on the | ayoff notice by saying
he sinply signed all the layoff notices wthout |ooking at them He had no
expl anation for how he could not have noticed that M. Zuni ga was worKki ng
fromthe tine he shoul d have been fired until nearly the end of March when

Howard went abroad. M. Howard

Bgee p. 31, G. C. Ex. 4, docunent titled "Epl oyee Change in Satus
Report™ which is dated 3-27-85.

%\Wien he was rehired on April 11, his status formindicates his
"present status" as "nechanic" wth a wage rate of $5. 75 an hour and
notes his rehire or new status as "crew nenber” wth a wage rate of
$4.25 an hour. There is a "Renmarks"” section on the form
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lives on the Agri-Sun premses Hs houseis only 30 feet fromthe
shop where M. Zuniga worked,*” and the shop is visible fromM.
Howar d' s house.

Seve Ball admtted he had narked M. Zuniga's slip as a
layoff. He testified he recalled George Howard telling hi mto take
“appropriate action" regarding the starting tine incident. (I V:
89.) Initialy, M. Hward also indicated he had told M. Ball to
"take appropriate action", and only later did Hward say that he told
Ball to dismiss Zuniga for cheating on his tine. (I11: 87.)

Al though Bal | characterized his marking the slip "layoff" as
being too nuch of a nice guy (1V: 89), that explanation does not
wash. After being told by Howard to take appropriate action, M. Ball
docked M. Zuniga's pay and watched himfor a few days. He observed
that M. Zuniga was not arriving on tine. He inforned Howard but did
not take any further disciplinary action, nor did he recall being
directed to take any further action. (1V: 87-88.)

Further, M. Ball indicated he marked the slip a layoff

since they had rehired M. Zuniga once, and they m ght want to

(footnote 16 cont.)

and there is no indication that M. Zuniga 's status was not eligible
for rehire. There is nothing to indicate his status was anything
other than a returning worker. Simlarly, p. 33 of G.C. Ex. 41s a
"Status/Payrol| Charge Report" which notes M. Zuniga was rehired.
Again, there is no nention of a previous dismssal or indication that
he was not eligible for rehire in the section narked "Reasons. "

"see R Ex. 3 whichis a draw ng of the premses including the
house and shop.
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rehire himagain. He went on to say, "l considered this in ny own
mnd, although, to be a pernanent |ayoff becasue of his prior
dissatisfaction wth working for Agri-Sun.” (IV: 89.) Thereis no
warning in M. Zuniga's personnel file regarding this tinecard
incident, and there was no exit interviewwth M. Zuniga.

Al of these circunstances are nore consistent wth a true
| ayoff than a dismssal. A so, supervisor Frank Lopez testified that
M. Zuniga was part of the large layoff in March and said he call ed
Zuniga to tell himhe was laid off because the conpany was out of
noney. (V: 85.)

Fromthe foregoing, it is clear that M. Zuniga's |ateness
was not such a serious incident that M. Howard directly ordered Ball
tofire Zuniga. Ball thought the conpany mght want to rehire M.
Zuni ga, he considered docking Zuniga' s pay to be appropriate action,
and he does not recall being told to take further disciplinary
action. Ball thought of the layoff as pernmanent only because M.
Zuni ga was al ready unhappy wth the conpany. These factors coupl ed
wth the fact that Zuniga remained at work until Howard | eft the
country, which | do not believe Hward failed to notice, lead ne to

di sbelieve the claimthat M. Zuniga was fired. 18

18Further, firing M. Zuniga for this incident is not consistent wth
the action taken by Howard in disciplining workers for deliberately
damagi ng nore than 125 trees thus causi ng substantial financial |oss
to the conpany. In that instance, all the trees were in one row nore
trees were damaged than coul d have happened accidentially and only a
warning to the workers was issued. (I11: 128-130; IV 7.)
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Respondent presented extensive testinony regardi ng nuner ous
ways in which M. Zuniga failed to carry out his duties as shop
nechanic. Nearly all of the events occurred prior to January. In
early January, M. Zuniga voluntarily left Agri-Sun because the
conpany hired R cky George, an Anglo, to work in the shop. M.
George was hired at $6. 00/ hour. Wereas M. Zuniga was only earning
$5. 00/ hour when George was hired.

M. George left Agri-Sun shortly thereafter. The conpany
was unabl e to find soneone to take over the shop, and work piled up.
M. Zuniga was asked to return. After several counter offers by M.
Howard, his demand for a raise from$5. 00 to $5. 75 an hour was
grant ed.

Wien M. Howard spoke to M. Ball and supposedy told Ball
to dismss Zuniga for cheating on his tine cards, he did not say
anything about dismssing M. Zuniga for failing to do his work
properly. Ball does not even renenber being told to fire Zuniga,
and he gave no indication that he was directed to fire himfor poor
performance. nly Gen Foth indicated M. Zuniga was fired both
because of the tine cards and poor work performance. | discount his
version since neither Ball nor Howard - the two directly invol ved -
nentioned talking to Foth about the natter, and neither of them
|isted poor work as a reason. 19

| find it unnecessary to discuss each of the all eged

incidents of poor work since at |east as of February 11, the date

M. Howerd testified that he had told Zuni ga when he rehired him
that he needed to nake inprovenents in the nanagenent of the shop.
M. Howard indicated he told Zuniga that if he nade one step out
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of rehire, they were not only not so serious as to cause Respondent
to fire M. Zuniga, they were not so significant as to prevent M.
Howard fromhiring M. Zuniga back at a substantial raise. ?®

The evi dence does not support Respondent's claimthat M.
Zuniga was fired because of his work performance. M observation of
the deneanor of M. Howard, M. Foth and M. Singer at hearing
convinced nme that they had sinply dredged up every incident and
conpl aint against M. Zuniga during his tenure with the conpany. The
clear inpression conveyed was that of an after the fact
justification. Had M. Zuniga been nearly as inconpetent as they
described him | do not believe they woul d have rehired himin
February and certainly not with a substantial raise. Even with work
accumul ating, it nmakes no sense that they would rehire soneone who
woul d foul up repairs and defy supervisor's orders which is the thrust
of M. Zuniga's purported deficiencies.

The only other reason given for firing M. Zuniga was an

i nci dent where he drove a high rise spray rig when it was not

(footnote 19 cont.)

of line he would be termnated. (I11: 81-82) M. Howard indicated
that for approximtely 3 weeks M. Zuniga's work inproved. (I11:
84. 2 Thereafter, M. Zuniga's perfornmance was | ess consistent.
Nonet hel ess, M. Howard said nothing about directing M. Zuniga's

termnation as a result of having nade that "one step out of |ine."

20Rai ses were generally given in 25 cent per hour increments. From
the tinme he was hired in Septenber of 1983 until he left in Januar
1985, M. Zuniga had noved rrom $4.00 an hour to $4.50, then $4.75
and finally $5.00 per hour. (See pp. 25-28 of G. C. Ex. 4. ) Thus a
75 cent increase was a large raise.
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operating properly. Steve Ball issued an awareness warning to Zuni ga
regarding the incident. (See p. 8 of G. C. Ex. 4) However, M.
Howard was not even aware of the incident until after he returned from
Yeren in April. (I111: 94.) (Qoviously, this incident was not a
basis for Howard termnating M. Zuniga in Mrch.

B. Haul Espino

M. Espino began work at Agri-Sun in Qctober of 1983. M.

Espi no was pronoted to crew |l eader. He received a 25 cent per hour
raise in Novenber 1983, Mrch 1984 and Decenber 1984. He was laid
off on February 27, 1985. The reason on his layoff notice is
"attitude | acking."

The layoff followed an incident two or three days previous
when M. Espino refused Seve Ball's instructions to drive a vanto a
job anay fromthe conpany premses. Hs refusal was based on a
desire to be paid nore if he was to assune the task of driving.
Anot her enpl oyee drove the van, M. Espino did the work he was
assigned and, as crew |l eader, was left in charge of the crewfor the
remai nder of the day.

h February 25, M. Ball wote a neno to M. Howard stating
that M. Espino had a poor attitude towards work and that Ball woul d
wat ch hi mcl osel y and recommend termnation i f Espino did not inprove.
(See, G.C. BEX. 5 p. 25.) O February 27, he laid off Espino.
Ruben Allejandro interpreted for Seve Ball, and he did not recall

Bal | saying anything other than words to
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the effect that the conpany was not big enough for both Ball and
Espino. The only reason Ball nentioned in the exit interview was
Espino's attitude about wanting nmore noney to do a specific job. He
did not recall a discussion about Espino's racial attitude. (IV: 94-
95.)

Ball laid off Espino rather than firing himbecause, in his
wor ds, Espino was a "good enough enployee that [ Ball] did not want
to put a bad mark on his record, and that sinply if he was
dissatisfied with the conmpany as | was dissatisfied with his
attitude, that he could sinply be laid off at this time."

(1'V:94.) Espino asked if he would be rehired, and Ball responded
probably not. (1V: 95.) Espino corroborated that Ball told himhe
was being let go because the two of themdid not fit in. (1V:
34.) Espino responded that he would | eave and find work el sewhere.
(1V: 34.)

Ceorge Howard, on the other hand, testified he directed
Ball to termnate Espino because he received conplaints fromthree
supervisors in one week about Espino. Frank Lopez conpl ai ned that
Espi no was continuing to say that the white enpl oyees were getting
all the privileges. Lupe Gonzales conplained that Espino was not
taking orders, and Ball conplained about the incident of Espino
asking for nmore noney. (IV: 122.)

M. Gonzal es, however, testified that he recormended Espino
be laid of f, not dismssed. He indicated Espino was "getting on

everybody's nerves. He would not listen to the other
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supervisors or nysel f." (IV: 115.) Wen asked for specifics,
Gonzal es gave the exanpl e that he woul d tell Espino to take a
particul ar worker and do a job, but Espino woul d take a different
person. He then acknow edged he "never really had a lot of probl ens"
wth Espino. (1V: 116.)

Respondent dwel | ed extensively on M. Espino's attitude that
the white enpl oyees received favorabl e treatnent: they did |ess work
and were paid nore than the Mexi can enpl oyees. The racial tension
devel oped fromtwo sources. Both Atanaci o Zuni ga and Espi no were
greatly offended that R cky George was hired at a higher salary than
M. Zuniga who had been wth Agri-Sun for nearly a year and hal f.

M. Espino told the crewthat by hiring R cky George the conpany had
forced Zuniga to | eave.

Second, a personal feud devel oped between M. Espino and a
whi te enpl oyee from New Zeal and naned S non Andrews. M. Howard, M.
Foth and ot her w tnesses for Respondent testified extensively to the
hostility M. Espino bore toward M. Andrews Lupe nzal es
accurately characterized the situation as a personal beef between the
two nen. M. Andrews was at | east as nuch of an instigator as M.
Espi no. He began the feud by naki ng an obscene gesture to M.
Espino, and he infuriated the crew by telling themhe had recei ved a
rai se when they had hot received one. He had not even actual ly
recei ved the rai se according to M. (onzal es.

Wi le the ani nosity between M. Espino and M. Andrews was a

source of concernto M. Howard, | do not believe it or Espino' s

-24-



general conpl aints about favoritismcaused Howard to direct that
Espino be fired. Ball did not even nention the issue in the exit
I nt ervi ew

M. Ball was irritated wth M. Espino for refusing his
directive to drive the van. If M. Howard had told Ball to fire
Espino, | do not believe he had any reason to di sobey such a
directive and do M. Espino a favor by laying himoff. Helad
himoff rather than fired hi mbecause his conduct was not so
serious that it warranted di smssal .

My conclusion on this point is reinforced by M. Snger's
testinony. In describing his conversation informng M. Howard that he
had rehired Zuniga and Espino, M. B nger testified, " . .. | was
concer ned because we had termnated both —let me put it this way. | had
nentally termnated them"” [enphasis added] (IV: 64.)

Based on the foregoing, | do not credit Respondent's
W tnesses' testinony that M. Espino was fired for cause. Howard and
Ball rmay not have intended to recall M. Espino as if he had been on a
nornmal layoff, but they did not nandate that he coul d not be rehired.

ANALYSI S AND CONCLUSI ONS

CGeneral Counsel has charged that Respondent viol ated sections
1153( a) and 1153( c) of the Act by discharging M. Zuniga and M.
Espino on April 18. 21

2lsections 1153(a) and ( c¢c) are analagous to sections 8(a) (! ) and

8(a)(3), respectively, of the National Labor Relations Act.
(hereafter "NLRA " or "the national act. ") ]
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It is axiomatic that M. Zuniga, M. Espino and the other
menbers of the enployee crew were engaged in protected concerted
activity when they jointly sought to obtain their jobs back unless
their conduct was such as to renove the mantle of protection afforded
by the Act. Respondent's defense rests on its claimthat the protest
was not protected because it was fraught wth viol ence and the threat
of physical harm

I n determ ning whether concerted activity has lost its
protected status, the "National Labor Rel ations Board (hereafter
"NLRB" or "national board").

... has long held that there is a |ine beyond which enpl oyees
may not go wWith inpunity while engaglng in protected concerted
activities and that if enployees exceed the line the activity
| oses its protection. That line is drawn between cases where
enplorees engaged in concerted activities exceed the bounds of
| awful conduct in a nmoment of animal exuberance or in a manner
not notivated by inproper notives and those flagrant cases in
whi ch the msconduct is so violent or of such character as to
render the.enplqree unfit for further service. (United States
Postal Service (1980) 250 NLRB 4 [ 104 LRRM 1300] .)

A recent NLRB case is instructive in analyzing the conduct

herein. In that case,? an enpl oyee becane angry at what he
perceived as managenent's reneging on a prior agreement. He "stood
up and reddened in the face, shook his head and yelled wth 'clenched

fist![:] "I'magoingto. .. I'Il seeyoufry.' (at p. 239.)

2230ut hwest ern Bel | Tel ephone Conpany (hereafter Southwestern Bell)
(1982) 260 NLRB 237 [ 109 LRRM1231], aff'd (5th Cir. 1982) 694 F.2d
974 [112 LRRM2526] .
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Respondent therein contended that this statement was made with
such force that it caused the supervisor to whomit was directed (Sony) to
back off, and another supervisor (Armstrong) who was present became afraid
there mght be violence. Arnstrong stepped between the enployee and
supervisor Sony. Sony and the enpl oyee went into another room the
enpl oyee repeated the remark to Sony and then repeated it to Armstrong.
The enpl oyee was suspended the next day.

The NLRB found the statements by the enpl oyee were not
threats and did not renmove his protest fromthe protection of the
NLRA. The national board concluded the record did not support
Respondent's characterization of a "tension - drawn confrontation"
causing a fear of violence. (at. p. 240) It discounted the
supervisor's self-serving statement that he was afraid and found the
ci rcunstances did not support his contention.

To the contrary, the NLRB determ ned he had no reason to fear
for his immediate or future safety and found that the statenent did
not convey an intent to do physical harmto supervisor Sony. The
warni ng notice issued because of the enployee's conduct was held to be a
violation of section 8(a) (1I).

The conduct in Southwestern Bell is quite mld. As noted

therein, there are

... humerous cases in which the parties have attacked the
veracity, integrity, and good faith of each other as well
as their respected parentage and in tones of voice which
are not always calm cool, collected, and unintimdating.
In one, "for instance," Gown Central Petroleum Corporatlon
v. N.L.R. B., 430 F.2d 724, 731 (5th Cir. 1970), enfg.
177 NNRB 322 (1969), the court stated "that passions run
high in | abor disputes and
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th%iuﬁpithets and accusations are commonpl ace." (I bid, at
p. :

| have found that Respondent's characterization of the events
of April 10 as a potentially violent confrontation is greatly
exaggerated. There were no verbal threats made by any menber of the
empl oyee crew. Thus, the conduct herein is even | ess susceptible to

the argunent it was not protected than that described in Southwestern

Bel |, supra. There were no obscenities uttered. (Compare NLRB v. Thor
Power Tool Co. (7th Cir. 1965) 351 F.2d 584 [ 60 LRRM 2237] where the

court found referring to a supervisor as "t he horse's ass" did not place

t he enpl oyee's concerted activity "beyond the shield of the [ NLRA] . "
(at p. 2238) .)

Here, no nenmber of the enpl oyee crew made any nove to touch,
push or jostle Binger, Foth, Behmor any of the |abor contractor's
enmpl oyees, G en Foth joined Binger so he could talk the crew out of
any physical confrontation and did not find it necessary to try to talk
t hem out of anything.

The enpl oyee crew was upset, and the exchange between the crew
and Binger was certainly tense. But the conduct of M. Zuniga and M.
Espino falls far short of changing it fromprotected activity into

unprotected conduct.23 The wor st

23Thi s Board recently found that a prote st involving yelling between
enpl oyees and supervisors was protected. (V. B. Zaninovich & Sons
(1968) 12 ARB No. 5. ) The conduct in this case is even |ess
confrontational than that in Zaninovich, supra.
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Respondent's witnesses described was scowl ed faces, clenched fists
and | oud, angry voices. Such expressions were not "indefensible
under the circunstances." (Zaninovich, supra, quoting from United
States Postal Service v. National Labor Relations Board (hereafter
Postal Service Il) (1981) 652 F.2d 409 [107 LRRM3249]. As this

Board noted there, relying on NLRB precedent, a certain amunt of
| eeway nust be given to enployees in such situations.

Both Burt Binger and George Howard acknow edge that M.
Espino and M. Zuniga were fired in large part for their conduct on
April 10.24 since that conduct was not tainted by viol ence and
therefore was not removed fromthe protection of the Act, it is
uncontested that M. Zuniga and M. Espino were fired for engaging
in protected concerted activity. M. Binger and M. Howard

di scussed firing Zuniga and Espino; Binger felt very

strongly about including the reasons relating to the "work
st oppage” on the termnation slips. M. Howard concurred and
directed Binger to prepare the termnation slip.

This Board recently decided a simlar case where
Respondent cited a wal kout as a ground for discharge. In such a
case, the Board held,

" . .. the fornal elenments of a Wight Line (1980) 251 NLRB
1083 [105 LRRM 1169] approach are satisfied if the

enpl oyees' actions are wthin the anbit of section 1152. As
the national board stated in Wight Line; '[we] note

t hat...when after all the evidence has been submtted...we
will not seek to quantify the effect of

**The ternination slips also list as grounds for dismssal the
refusal of M. Zuniga and M. Espino to take work whi ch was of f ered
on April 10. Respondent contends that they were required
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the unl awful cause once it has been found. It is enough that
the enpl oyees protected activities are causally related to
the enpl oyer action which is the basis of the conplaint.

Wiet her that "cause" was the straw that broke the canel's
back or the bullet between the eyes, if it were enough to
determne events, it is enough to come wthin the
proscription of the Act.” (251 NLRB at 1089, n. 14.)
Accordingly, there is no need for us to consider the
substantiality of the other alleged grounds of discharqg;"
(Arnstrong Nurseries, Inc. (1986) 12 ALRB 15 at pp.

As in Arnstrong, since Respondent has admtted that it fired
M. Zuniga and M. Espino for their part in the events of April 10,
and | have found that conduct protected, | find that Respondent has
viol ated section 1153( a) of the Act.26 A though I have found that
Respondent has violated section 1153(a), | decline to find a
violation of 1153(¢c).

At the time M. Zuniga and M. Espino were dismssed, the

only union activity of which Respondent was aware was the crew s

(footnote 24 cent.)

to take the job of staking.anIes and, apparently, argues that
their failure to do so entitled Respondent to fire them

In the first place, | have found the evidence does not establish that
theK refused the work. In the second place, Respondent has cited no
authority for the proposition that it may dismss enpl oyees who
engage in a protected protest regarding mork|ng condi tions by
unilaterally offering what it deems is a suitable alternative. Such
a rule would all ow an enpl oyer to disband a work stoppage or ot her
concerted activity at its own whimand to define the nature of
protected activity. Such a policy goes against the entire purpose of
the Act. (Postal Service I'l, supra, 107 LRRM3249, 3251.)

>The other reasons cited in Armstrong, supra, were violations of
various conpany rules by wal king out and, regarding two workers, an
addi tional reason of "willful or nmalicious msuse of conpany.
.property" resulting fromslammng down their budwood prior to wal king
off the job. (See, Arnstrong, supra, at p. . 33 of decision of the
Adm ni strative Law Judge.

26In order to facilitate the Board's review | w il nonethel ess
briefly di spose of Respondent's other asserted reason for firing
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show of putting on union buttons on their first day back at work, No
causal connection has been established between the firing and this
conduct. | recommend that this portion of the charge alleging a
violation of 1153( c) be di sm ssed.

| reconend the fol | owi ng proposed:

ORDER

By the authority of Labor (ode section 1160. 3, the
Agricultural Labor Relations Board (Board) hereby orders that
Respondent, Agri-Sun Nursery, Inc. and its officers, agents,
successors and assigns shal | :

|. Gease and desist from

A Dscharging or otherw se discrimnating agai nst any

agricultural enployee inregard to hire or tenure of

(footnote 26 cont.)

M. Zuniga and M. Espino. Respondent takes the position that Zuniga
and Espino were termnated on April 18 because they had previously
been term nated for cause, and George Howard did not want them back.
In effect, it contends that this was the real reason they were

termnated. | amconvinced it was not. _
Only the events of April 10 are listed on M. Espino's
termnation slip. M. Binger admtted he felt strongly that those

reasons should be included. M. Howard carefully reviewed all the
circunstances of that day, agreed with Binger and | et himprepare the
slips and effectuate the dismssals. It is crystal clear that .
Espino's and Zuniga's conduct on April 10 was a notivating factor in
thei r di scharge. . .

~ Further, the onby reasons other than those relating to April 10
which are listed on M. Zuniga's slip are the tine cards and spra
rig incidents. | have found that these were not the reasons for M.
Zun|ﬁa's deParture fromAgri-Sun in |ate March, Rather, he was part
of the layoff due to the conpany's financial situation. The time
cards, spray rig and poor performance clainms were after the fact
Lustlflcat!ons_to support Respondent's dism ssal of M. Zuniga for

IS participation in the events on April 10,
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enpl oyment in violation of section 1152 of the Agricultural Labor
Rel ations Act (Act).

B. In any like or related manner interferring wth,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed them by section 1152 of the Act.

|I. Take the following affirmative actions which are
deemed necessary to effectuate the policies of the Act.

a. Ofer to Atanacio Zuniga and Raul Espino
reinstatenent to their former or substantially equival ent positions
and make them whole for |osses of pay and ot her econom c | osses they
have suffered as a result of the discrimnation against them such
amounts to be conputed in accordance with established Board
precedents, plus interest thereon conputed in accordance with the
Decision and Order in Lu-Ette Farnms, Inc. (1982) 8 ALRB No. 55.

b. Preserve, and upon request, nake avail able to
this Board and its agents, for examnation, photocopying, and
otherw se all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Drector, of the
backpay period and the anount of backpay and interest due under the
terns of this Qder.

c. Signthe Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage

for the purposes set forth hereinafter.
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d. Mail copies of the attached Notice, in all
appropriate | anguages, wthin thirty days after the date of issuance
of this Oder, to all agricultural enpl oyees enpl oyed by Respondent
fromApril 1985 to the present.

e. Post copies of the attached notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60
days, the tines and pl aces of posting to be determned by the
Regional Director and exercise due care to repl ace any Notice which
has been al tered, defaced, covered or renoved.

f. Avrange for a representative of Respondent or a
Board agent to read and distribute the attached Notice, in all
appropriate | anguages, to all of its agricultural enpl oyees on
conpany tinme and property at tines and places to be determned by
the Regional DOrector.

Followi ng the reading, the Board agent shall be given the
opportuni ty, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees nay have concerni ng the Notice
and/or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent
to all non-hourly wage enpl oyees in order to conpensate themfor
tine lost at the reading and during the question and answer period.

g. Notify the Regional Drector in witing,
wthinthirty days after the date of issuance of its Qder, of the

steps Respondent has taken to conply therewith, and continue to

-33-



report periodically thereafter, at the Regional Drector's

request, until full conpliance is achieved.

DATED Novenber 12, 1986

Barbara D More
Admni strative Law Judge




NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
Ofice, the General Counsel of the Agricultural Labor Relations Board
issued a conplaint that alleged that we, Agri-Sun Nursery, had
violated the law After a hearing at which each side had an
OEportunl ty to present evidence, the Board found that we did violate
the | aw by di schargi ng Atanaci o Zuni ga and Raul Espi no on or about

ril 18, 1985, because they protested not being recalled to work.

e Board has told us to post and publish this Notice. V@ wll do
what the Board has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all
farmworkers these rights:

1. To organi ze yoursel ves;

2. Toform join, or help unions; _

3. To vote in a secret-ballot election to deci de whether you want a
uni on to represent you; _ _

4. To bargain wth your enpl oyer to obtain a contract covering your
wages and wor ki ng condi tions through a uni on chosen by a
naj ority of the enpl oyees and certified by the Board,

5. To act together wth other workers to help or protect one
anot her; and _

6. To decide not to do any of these things.

VEE WLL NOT di scharge or in any other way discrimnate agai nst,
interfere wth, or restrain or coerce you because of your exercise
of your right to act together wth other workers to hel p and prot ect
one anot her.

SPEA F CALLY, the Board found that it was unlawful for us to

di scharge Atanaci o Zuniga and Raul Espi no because they engaged in a
rotest and caused a work stoppage on April 10, 1985, to protest not
eing recalled to work. V& WLL NOT hereafter di scharge any

enpl oyee for engaging in such concerted activities.

VE WLL reinstate Atanaci o Zuniga and Raul Espino to their forner or
substantial |y equi val ent enpl oynent, w thout |oss of seniority or

other privileges, and we wll reinburse themfor any pay or other
noney they have | ost because of their discharges, plus interest.

Dat ed: AGRI - SUN NURSERY

By:

(Representative) (Title)

This is an official notice of the Agricultural Labor Rel ations

Board, an agency of the Sate of Gilifornia. If you have a

uestion, contact the Board at 627 Main Sreet, Del ano,
ifornia, (805)725-5770.

DO NO REMOVE OR MJTI LATE.
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