STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

V. B. ZANINOVI CH & SONS,
Respondent , Case No. 83-CE262-D
and

ANTI - RACI ST FARM WORKERS UNI ON
_ 12 ALRB No. 5
Charging Party.
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ERRATUM

In paragraph 1. (a) of our Oder (page 11 of our Deci sion)
in the above-captioned matter, we erroneously conmanded Respondent to
cease and desist from"Failing or refusing to hire or rehire, or
ot herw se discrimnating against, any agricultural enployee in regard
to hire or tenure of enployment or any termor condition of
enpl oyment because he or she has engaged in union activity or other
concerted activity protected by section 1152 of the Agricultural Labor
Relations Act ( Act) . "

That error is therefore corrected by deleting the
above-referenced | anguage and substituting therefor:

“Di scharging, disciplining, or otherw se discrimnating
against any agricultural enployee in regard to hire or tenure of
enpl oyment or any termor condition of enploynment because he or she
has engaged in concerted activity protected by section 1152 of the
Agricultural Labor Relations Act ( Act) . "

Dated: Cctober 28, 1986
JON P. McCARTHY, Menber
JORCE CARRI LLQ Menber

PATREGK W HENNLNG Menber
GREGCRY L. QONOT, Menber



Del ano, California

STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD

V. B. ZANI NOVI CH & SONS,
Respondent , Case No. 83-CE262-D

and
ANTI - RACI ST FARM WORKERS UNI ON,

Charging Party. 12 ALRB No. 5

e

DECI SI ON AND ORDER

O Cctober 2, 1984-, Admnistrative Law Judge ( ALJ) Thomas
Sobel issued the attached Decision in this natter. Thereafter,
Respondent, V. B. Zaninovich & Sons, (VBZ) tinely filed exceptions to
the ALJ' s Decision and a brief in support thereof, and General Counsel
filed areply brief.

Pursuant to the provisions of Labor Code section 1146Y
the Agricultural Labor Relations Board (ALRB or Board) has del egat ed
its authority in this matter to a three-nenber panel .?

The Board has considered the record and the ALJ' s Deci sion

in light of the exceptions and briefs of the parties and has deci ded

rrrrrrrrrrrrr

YAl section references herein are to the California Labor Code
unl ess ot herw se speci fi ed.

ZThe signatures of Board Menbers in all Board Decisions appear
wth the signature of the chairperson first (i f participating),
followed by the signatures of the participating Board Menbers in order
of their seniority. Chairperson Janes-Massengal e took no part in the
consi deration of this case.



to affirmhis rulings, ¥ findings of fact, and conclusions of |aw as
nodi fi ed herein and to adopt his recomvended Order with nodifications.
The relevant facts of this case may be briefly stated as
follows. Marcial Gonzal ez, the alleged discrimnatee, was an out spoken
advocate on behalf of the Charging Party at Respondent's grape grow ng
operations and his union activity was known to Respondent.® n
Septenber 7, 1983, the day before the incident that is the focus of
our inquiry, Gonzalez met with several of his fellow enpl oyees and
ascertai ned that one of them Francisco Sanchez, was having difficulty
getting his devel opnental |y di sabl ed brother-in-1aw rehired by
Respondent. The brother-in-law, Jorge Perez, had been di scharged from

Respondent' s enpl oy the previous

¥ Respondent objects to a ruling by the ALJ whi ch prevented
Respondent' s counsel from cross-exam ning General Counsel's w tness
Franci sco Sanchez with respect to the confrontation betwen Gonzal ez
and Zani novich in the VBZ sales office. The ALJ concluded that such
cross-exam nation woul d be outside the scope of Sanchez' direct
exam nation by the General Counsel. W agree with Respondent's
contention that Sanchez did indicate on direct exam nation that he was
present in the sales office with the other enployees and that the
confrontation was part of the entire transaction about which Sanchez
had been called to testify by the General Counsel. Although we consider
it to have been error for the ALJ to limt cross-examnation on the
basis of an artificial distinction of tine (People v. Gldstein (1948) 84
Cal .Ap(ja. 2d 581, 588), we find that such error was cured when the ALJ
al | oned Respondent to take Sanchez as its own witness and to ask
| eadi ng questions of himover the objection of the General Counsel.

¥ W find no nerit in Respondent's objections to the
wel | - est abl i shed cease-and-desist, mailing, and notice-readi ng
remedi es enployed in the ALJ's recormended Order. (See M Caratan
(1980) 6 ALRB No. 14; Jack or Marion Radovich (1984) 10 ARBNo. 1.)

Ylike the ALJ, we do not find it necessary to reach the question of
whet her Respondent's al | eged anti-union aninus played a part inits
decision to fire CGonzal ez.
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year because of his inability to |earn the proper way to prune.
Gonzal ez considered Perez to be the victimof discrimnation and a
hiring preference that he believed was being given to Filipinos in
certain of Respondent's crews. It was agreed that the group woul d
assenbl e the next day at Respondent's offices, wth Sanchez going in
first to ask agai n about enploynent for his brother-in-Iaw
The next day, Septenber 8, 1983, approxinately 20

enpl oyees gat hered outside the Enployer's sales office after their work
for the day had been conpleted. As planned, Sanchez went into the
office to ask about work for his brother-in-law He enmerged a few
mnutes |ater and i nforned Gonzal ez and the others that Vi ncent
Zani novi ch, Respondent's general nanager and one of the owners of the
conpany, had promsed to hire Perez in three days to a week. Sanchez,
who knew Zani novi ch to be a nan who kept his word, was satisfied with
Zani novi ch' s response but was sonmewhat uncertai n about the outcone
because of Perez' prior difficulties on the job. e of the enpl oyees
who was involved in the previous day's strategy neeting scoffed at the
reported promse and it was decided that the group would carry out the
previous day's plan and go into the office

According to Sanchez, M ncent Zani novi ch was not di sturbed
when Sanchez reentered the office with Gonzal ez and the group of
enpl oyees, sone of whomhad to stand outside for |ack of space.
Gonzal ez conpl ai ned that Sanchez had been gi ven the runaround in
trying to get work for his brother-in-law and demanded to know once
and for all whether they were going to give Perez any work or not. In

the sanme breath, he said that they were al so there
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to protest against discrimnation that was occurring in nany of the
crews. This was met with a denial by Mincent Zaninovich that there
was any discrimnation at VBZ and an angry and shout ed response from
Tony Zani novich, Vincent's uncle. Tony accused Gonzal ez of being a
troubl emaker, clained that he did not represent the workers and
demanded that he | eave the office. Sonebody in the group said that
Gonzal ez was there to interpret for Sanchez and Tony replied that he
was not needed for that purpose as the conpany al ready had soneone who
was available to interpret.

Vi ncent repeated the denand that Gonzal ez | eave the
of fice, but Gonzal ez continued talking and interpreting. The demand
that Gonzal ez | eave was repeated several tines and Gonzalez, in a
response that was audi ble to a VBZ sal es enpl oyee in his closed
office, said words to the effect that he woul d | eave when he was
finished. VM ncent came around to the front of the counter where
Gonzal ez was standing and attenpted to escort himout the door.
Gonzal ez resisted this effort, but Sanchez persuaded hi mthat he ought
to leave at that point. At Zaninovich's request, Sanchez and his wfe
stayed behind while Gonzal ez and the group | eft. During the course of
the incident which had just occurred, Zaninovich had called for Perez'
enpl oynent file to be produced fromthe nearby records office. It was
apparently at that time that he realized that Perez had previously
been enpl oyed by the conpany. After discussing the natter further
wi th Sanchez, Zani novich told Sanchez to have Perez come in and get
his work card the next day, Friday, and to have himreport for work on

the foll owi ng Monday. The work was to be in picking.
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The norning after the incident, Zaninovich gave Gonzal ez a
disciplinary notice for insubordination. That being his third notice
for the year, not counting one that Zaninovich tore up, nzal ez was
infornmed that he was being termnated "as of right now." (Gonzal ez
sai d he was not | eaving and Zani novich replied that he woul d have the
Sheriff pick himup. Gonzalez retorted that that was what Zani novi ch
woul d have to do if he wanted himto | eave. The record does not
i ndi cate what happened t hereafter.

V¢ begin our anal ysis by recognizing that Gonzal ez and his
fell ow workers were engaged in concerted activity when they entered
the VBZ sales office on Septenber 8, 1983. Wat had begun as a
personal concern on the part of Sanchez becanme a group concern based
on the tacit understanding that the nutual aid for the aggrieved
wor ker mght al so be extended to any ot her nenber of the group who
want ed assistance with a job-related problemin the future.

Moreover, although not a well-articul ated problem the natter of
"discrimnation" in the crews was shown to be a concern of the group
which formed a further basis for their visit to Respondent's offi ces.

Respondent argues that even if Gonzal ez was engaged in
concerted activity he was unabl e to assune the nantle of protected
conduct because he acted in bad faith and wi th know edge of the
falsity of the conplaint that he advanced on behal f of Francisco
Sanchez. |In support of this argunent, Respondent points to the fact
that Gonzal ez knew, before entering the VBZ offices, that Zani novich
had al ready prom sed Sanchez that he would rehire his brother-in-law

wthin three to seven days and notes that Gonzal ez
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tried to enhance his justification for confronting Respondent by
testifying, contrary to all the other wtnesses, that Sanchez had
reported being rebuffed by Zaninovich. Wile Gonzal ez may have
wel comed the opportunity to confront the Enpl oyer and construed
Sanchez' report in a manner that best suited his own agenda for action,
it does appear that he had some legitimate basis for wanting to talk
with the Enployer on Sanchez' behalf. After his initial meeting with
Zani novi ch, Sanchez did exhibit some uncertainty about the offer he had
received and indicated that he desired further clarification, even
t hough he was not dissatisfied with what he had been told by
Zaninovich. In addition, Sanchez apparently desired Gonzal ez' services
as a translator. In viewof this situation, and the absence of
evi dence that Gonzal ez had engaged in a pattern of advancing spurious
grievances, we find that Gonzal ez’ involvenent in the concerted
activity was protected.?

The nmore difficult question in this case is whether
Gonzal ez' conduct during the concerted activity was such as to cause
the | oss of protected status for his participation. Flagrant conduct
of an enpl oyee, even though occurring in the course of otherw se
protected activity, may justify disciplinary action by the enployer.
(NLRB v. Thor Power Tool Co. (1965) 351 F.2d 584 [ 60 LRRM2237];
Royal Packing Co. v. ALRB (1980) 101 Cal . App. 3d 826, 834 [161

Cal .Rptr. 870].) n the other hand, not every inpropriety

9 However, we wish to enphasize that, for our finding of protected
activity, we rely not on the evidence of the result of the protest but
on evi dence of concern expressed by (onzal ez’ co-workers regarding
enpl oyee rehire rights. |In such a context, neither Gonzal ez’ personal
notivations nor any antipathy he may have felt toward his enpl oyer
defeats the protected nature of the protest.
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comm tted during such activity places the enpl oyee beyond the

protective shield of the Act. (NLRB v. Thor Power Tool Co., supra

351 F. 2d 584.) Respondent contends that Gonzal ez’ conduct resulted in a

di sruption of Respondent's business operations ¥ and

constituted an indefensible defiance of the Enployer's authority. At
issue here is a conflict between an enployee's right to engage in
concerted activity and the Enpl oyer's right to maintain order and
respect in the conduct of its business. (United States Postal Service

(1983) 268 NLRB 274. [114 LRRM1281].)

Whet her conduct during the course of concerted activity
| oses its protected status will depend to sone degree on the setting

in which the conduct takes place. Sone |eeway for inpulsive

"Busi ness may have been disrupted in two ways. First, a conpany
representative was di scussi ng business with a major custonmer in a
separate roomat the back part of the office when the confrontation
occurred. The commotion out front appeared to have caused the customer
to becone distracted and to | eave -the neeting prematurely. Second,

t he conpany's receptionist left her desk at the front of the office
because she was apprehensi ve about the confrontation that was taking

pl ace. The ALJ rejected Respondent's cl aimof business disruption on
the grounds that the custoner could not have been "frightened" by what
was goi ng on, that the clai mappeared to have been an afterthought in
Vi ncent Zani novich's testinony, and that personal offense at Gonzal ez’
conduct rather than concern over potential |oss of business was what
notivated Zaninovich to fire Gonzal ez. The ALJ did not address the

i ssue of the receptionist being frightened.

Wi | e disruption of business coul d have occurred without the
customer being in an actual state of fright, we agree with the ALJ
that the custoner's alleged early departure was not Zani novich's
princi pal concern. A though the receptionist may i ndeed have been
frightened, her absence fromher post for the short duration of the
I ncl dent does not appear to have Interfered with Respondent's busi ness
operations in any significant way. Mreover, given the | ega
st andards which we enploy, infra, and the fact that grievance neetings
are not precluded fromthe sales office during business hours, sone
smal | degree of disruption of business nust be tolerated in such
Situations.

12 ARB No. 5 7



behavior will be permtted when the conduct in question occurs during
an organi zi ng canpai gn, during the processing of a grievance, or in the

course of collective bargaining. (NLRB v. Thor Power Tool Co. , supra,

351 F. 2d 58-4, 587; NLRBv. Prescott Industria Products Co. (1974) 500

F.2d 6 [ 86 LRRM2963]; NRBv. Illinois Tool Wrks (194-6) 153 F. 2d 811

[17 LRRM84- 1] .)  Because of the nature of those activities, "tenpers
of all parties flare and comments and accusati ons are nmade whi ch woul d

not be acceptable on the plant fl oor." (United Sates Postal

Service, supra, 268 NLRB at 275.)

In a grievance or bargaining neeting the "enpl oyees nust be
placed in the status of equals in dealing wth managenent." (NLRB v.
Prescott Industrial Products Co., supra, 500 F. 2d 6; NNRBv. Red Top,
Inc. (1972) 455 F.2d 721 [ 79 LRRMI2497].) The federal act

has ordinarily been interpreted to protect the enpl oyee

agai nst discipline for inpulsive and perhaps insubordinate
behavi or that occurs during grievance neetings, for such
nmeetings require a free and frank exchange of views and often
arise fromhighly enotional and personal conflicts. Both the
Board and the courts have recogni zed that sone tolerance is

necessary if grievance neetings are to succeed at all; as we
have noted before, 'bruised sensibilities nay be the price
exacted for industrial peace. [Gtations om tted.]

(United States Postal Service v. National Labor Relations
Board (1981) 652 F. 2d 409 [ 107 LRRVI 3249].)

VW find that the conduct in question here did occur in a
setting which calls for greater |eeway for inpulsive behavior. Wile
t he enpl oyees did not have the benefit of a grievance procedure
establ i shed by contract, they did have the right to rely on the
Qi evance Procedure Article contained in Respondent's Conpany

Handbook. That article nakes it clear that if an enpl oyee has a
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conplaint, he or she can bring it directly to the attention of the
conpany' s owner.® Nothing is stated therein with regard to the
appropriate tine or place for approaching the owner. Al though the
nmeeting here occurred in an inpronptu fashion, Vi ncent Zani novi ch gave
no indication at the outset that he considered either the tine or
pl ace to be i nappropriate.
Havi ng thus determ ned that Marcial Gonzal ez was engaged in

a legitimate grievance neeti ng when, as Respondent all eges, he
di srupted the Enpl oyer's business and commtted acts of
i nsubor di nati on, we nust now consi der whether CGonzal ez’ conduct was so
flagrant as to be unprotected even within the context of a grievance
neet i ng.

In sone cases, the enployee's conduct during the neeting has

been found to be so opprobrious or disruptive that the Act's

protection nust give way to the enployer's right to maintain

discipline inits establishnment. Wen the enpl oyee's conduct

during a grievance neeting is 'indefensible under the

ci rcunstances,' the enpl oyer may indeed discipline the

enpl oyee without violating the act. N.LRBv. Horida Mdica

Center, I nc., supra, at 673. (United States Postal Service

v. National Labor Relations Board, supra, 652 F. 2d 409 [ 107

LRRM 3249] .)

VW note initially that Zaninovich and his uncle reacted in a

| oud and angry manner to Conzal ez' statenent about

¥The grievance procedure, contained in Article XI of the Conpany
Handbook, reads in its entirety as fol |l ows:

Xl GRI EVANCE PROCEDURE

In order to resolve any problens or difficulty, the proper

person nust know about it. If you have a conplaint, the
first person to consult is your inmediate foreman, or if you
wi sh, the farmowner. |f you and the foreman cannot work out

a satisfactory solution to your problemthe foreman will
bring it to the attention of the farmowners. VW wil
carefully review all the facts fromboth you and the foreman
and wi Il nake a decision based on the information presented.

12 ARB No. 5 9



discrimnation in the crews. In so doing, they themsel ves were

| argely responsi ble for making the meeting acrinonious and causing
of fice business to be disrupted to the degree that it was. Wile it
appears that Gonzalez did resort to some invective during the

course of the nmeeting, the record indicates that this did not occur
until after the owners had begun shouting at Gonzal ez.? Regarding

Gonzal ez' refusal to conply with repeated demands by the owners that he
| eave the office, we note that this refusal was spontaneous in
naturel” and of relatively brief duration. Moreover

the Act's protection of an enpl oyee's conduct during a

gri evance neeting does not necessarily term nate the instant
when the enployer ends [or desires to end] the discussion

LO tations omtted.] Surely the principals involved in a

eat ed exchange cannot be expected to suppress their enotions
at a moment's urging by one who has been their adversary.

[t] he Act's protection of enployee participation in
grievance neetings would be seriously threatened if the
enpl oyer could at any enotional and argumentative point during
the meeting call an Imrediate halt to the operation of the
Act. . . . (United States Postal Service, supra, 652 F.2d 409
[107 LRRM3251] .)

Wi | e Gonzal ez’ conduct did contain sone of the elements which
the National Labor Relations Board ( NLRB) and the courts have
consi dered as being indefensible in other contexts (see e. g. , NLRB v.

Prescott Industrial Products Co., supra, 500 F. 2d 6; United States

Postal Service, supra, 268 NLRB 274), we find that it was

YA though the testinony from enpl oyee witnesses whi ch was
credited by the ALJ indicates that Gonzal ez was not angry and
t hreatening, Mincent Zaninovich testified without contradiction that
Gnzalez called him"prejudi ced" and "racist." These remarks, if
actual ly nade, woul d appear to have been precipitated by the
Zani novi chs' 1 medi ate and hostile reaction to Gnzal ez' nore i nnocuous
allegation of "discrimnation in the crews."

YThere is no indication that Gonzal ez had pl anned in advance to
stage an occupation of the Enpl oyer's offices.

10
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not so aggravated as to renove it fromthe scope of tol erance that
nust be afforded to participation in a grievance neeting. Hs acts
were therefore part of the exercise of his section 1152 rights and do
not, under the circunstances of this case, constitute |awful grounds
for the inposition of discipline or discharge.
RER

By authority of Labor (ode section 1160. 3, the
Agricultural Labor Relations Board ( Boar d) hereby orders that
Respondent V. B. Zaninovich & Sons, its officers, agents,
successors, and assigns, shall:

1. Gease and desist from

(a) Failing or refusing to hire or rehire, or
ot herw se discrimnating agai nst, any agricultural enpl oyee in regard
to hire or tenure of enpl oynent or any termor condition of
enpl oynent because he or she has engaged in union activity or other
concerted activity protected by section 1152 of the Agricultural [abor
Relations Act ( Act) .

(b) Inany like or related nanner interfering wit h,
restraining, or coercing any agricultural enpl oyee in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirnati ve acti ons which are
deened necessary to effectuate the policies of the Act:

(a) Cfer to Marcial Gonzal ez i nmedi ate and full
reinstatement to his fornmer or substantially equival ent position,
wi thout prejudice to his seniority or other enploynent rights or
privil eges.

(b) MNake whole Marcial onzalez for all | osses of pay

12 ARB No. 5 11.



and ot her econom c | osses he has suffered as a result of his discharge
on September 8, 1983, such ambunts to be conmputed in accordance with
establ i shed Board precedents, plus interest thereon, conputed in
accordance with our Decision and Order in Lu-Ette Farms, Inc. (1982) 8

ALRB No. 55.

(c) Preserve and, upon request, make available to this
Board and its agents, for exam nation, photocopying, and otherw se
copying, all payroll records, social security payment records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determ nation, by the Regional Director, of the
backpay period and the anpunt of backpay and interest due under the
terns of this O der

(d) Sign the Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
purposes set forth hereinafter

(e) Mil copies of the attached Notice, in all
appropriate |anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enployees enployed by Respondent at any
tine between Septenber 8, 1983 and Septenber 8, 1984.

(f) Post copies of the attached Notice, in all
appropriate |anguages, in conspicuous places on its property for 60
days, the ti me(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to replace any Notice which
has been altered, defaced, covered or renoved.

(g) Arrange for a representative of Respondent or a

Board agent to distribute and read the attached Notice, in all

12 ARB No. 5 12.



appropriate | anguages, to all of its agricultural enployees on conpany
time and property at ti me(s) and place(s) to be determned by the
Regional Drector. Follow ng the reading, the Board agent shall be
given the opportunity, outside the presence of supervisors and
managenent, to answer any questions the enpl oyees nmay have concerni ng
the Notice and/or their rights under the Act. The Regional D rector
shal | determne a reasonable rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate them
for time lost at this reading and during the question-and-answer
peri od.

(h) Notify the Regional Drector in witing, within 30
days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terns, and continue to report
periodically thereafter, at the Regional Director's request, until full
conpl i ance i s achi eved.

Dated: March 12, 1986

JOHN P. McCARTHY, Menber

JORCGE CARRI LLO, Menber

PATRICK W HENNI NG Menber

GRECCRY L. QGONOT, Menber
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NOTI CE TO AGRI CULTURAL ENMPLOYEES

After investigating charges that were filed in the Del ano Regi onal

O fice, the General Counsel of the Agricultural Labor Rel ations Board
(Board) issued a conplaint which alleged that we, M ncent B.

Zani novi ch, had violated the | aw. After a hearing at which each side
had an opportunity to present evidence, the Board found that we did
violate the | aw by di schargi ng enpl oyee Marci al Gonzal ez because of
his protected concerted activities. The Board has told us to post and
publish this Notice. W wll do what the Board has ordered us to do.

VW also want to tell you that the Agricultural Labor Rel ations Act
(Act) is alawthat gives you and all other farmworkers in California
these rights.

To organi ze yoursel ves;
To form join, or help unions;
To vote in a secret ballot election to decide whether you want a
union to represent you;
To bargain with your enployer about your wages and wor ki ng
conditions through a union chosen by a ngjority of the enpl oyees
and certified by the Board;
5. To act together with other workers to help and protect one

anot her; and
6. To decide not to do any of these things.

B wphpe

Because it is true that you have these rights, we promse that:

VWE WLL NOT hereafter discharge, lay of f, or in any other way
discrimnate agai nst, any agricultural enpl oyee because he or she has
engaged in protected concerted activities.

WE WLL reinstate Marcial Conzalez to his forner or substantially
equi val ent enpl oynment, w thout |oss of seniority or other privileges,
and we will reinburse himfor any pay or other noney he has |ost as a
result of his discharge, plus interest.

Dat ed: Vi ncent B. Zani novi ch

By:

Represent ati ve (Title)

If you have a question about your rights as farmworkers or about this
Noti ce, you may contact any office of the Agricultural |abor Relations
Board. (ne office is located at 627 Main Street, Del ano, California.
The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the State of California.

DO NOT REMOVE OR MJTI LATE

14.
12 ALRB No. 5



CASE SUMVARY

V. B. Zani novi ch & Sons Case No. 83-CE-262-D
12 ALRB No. 5

ALJ Deci si on

Enpl oyer di scharged enpl oyee for all eged insubordi nati on stenm ng from
his presentation of a worker's grievance to conpany representatives at
the Enpl oyer's sales office during business hours. ALJ found that

enpl oyee' s actions constituted protected concerted activity, and that
Empl oyer' s di scharge of the enpl oyee violated section 1153( a) .

Board Deci si on

The Board affirmed the ALJ's Decision and Order and adopted his
reconmended Order with nodifications. The Board held that although the
enpl oyee refused to | eave the Enployer's office on denmand and
continued to engage in heated discussion with the Enpl oyer, his conduct
did not lose its protected status, since Enployer hinself was |argely
responsi bl e for making the neeting acrinoni ous and causing partia

di sruption of office business; enpl oyee's refusal to | eave prem ses

was spontaneous and brief; and a snall amount of disruption of

busi ness nust be tol erated where grievance neetings were not precluded
fromEnpl oyer's sales office during business hours.

gog

This Case Summary is furnished for information only and is not an
official statement of the case or of the ALRB

ggg



STATE G- CGALI FORN A
AR ALTURAL LABAR FHLATI ONs BOYD

In the Matter of: Case No. 83-CE-262-D

V. B. ZAN NOVI CH & SONS,
Respondent ,

and

ANTI - RACI ST FARMAORKERS UNI ON,

Charging Party.
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Appear ances:

Raynond Kepner

Seyfarth, Shaw, Fairweather & Geral dson
Los Angeles, Galifornia

for Respondent

Marci al Gonzal es _
Anti-Raci st Farnwor kers Uni on
Del ano, California

for Charging Party

Susan Adans

Agricultural Labor Rel ati ons Board
Del ano, California

for ner a unse

Before: Thomas M Sobel
Adm ni strative Law Judge

DEC SI ON OF THE ADM N STRATI VE LAW JUDCE




THOVAS M SCBEL, Admnistrative Law Judge:
This case was heard by me on July 24-27, 1984, in Del ano,
California. Based upon his investigation of charges filed by the Anti -

Raci st Far nwor kers Uni on, ¥

General (ounsel alleged that Respondent
Vincent B. Zaninovich, an admtted agricultural enpl oyer,
discrimnatorily discharged Marcial Gonzal es for exercising his rights

under the Act.

STATEMENT OF THE CASE
On Septenber 8, 1983, Marcial Gonzal es? and a group of

enpl oyees confronted several of Respondent's officials in Respondent's
main office. A though exactly what was said and why were the stuff of
hearing, there is no question that Gonzal es was termnated the day
after the incident.

M/ sole focus in this decision will be on the events of that
day al though both General (ounsel and Respondent have somewhat nore
conpl i cated contentions regarding what this case is about. For its
part, Respondent contends that it di scharged Gonzal es for receiving
three disciplinary notices, the third of which was admttedly given for

the part (onzal es pl ayed on Sept enber 8, 1983

1. For the purposes of this hearing, Respondent sti pul ated
that the Anti-Racist Farmworkers Union is a | abor organization.

2. It is apparent that Gonzal es is an outspoken proponent of
enpl oyee rights and M ncent Zani novi ch knew hi mto be one; indeed,
Zani novi ch described Gonzal es as bei ng of the opinion that nothing the
conpany ever did was fair or right. (1V:94-95.) Zan| novi ch' s opi ni on
i S supported by Gonzal es' testinony that the conpany' S, enpl oyee
handbooks were "hypocri sies" (I:143-144) and Gonzal es’ | npr essi on .
(unsupported by the record) t hat everytime he was disciplined it was in
retaltation for exercising his rights. There is no question (and
Respondent does not contest) that it had know edge of Gonzales mlitant
opinions and his activities.



whi ch Respondent contends was beyond the pal e of statutory protection.
S nce General Counsel contends that (onzal es' actions on that day were
protected, the positions of both parties require ne to scrutinize the
events of Septenber 8. General Counsel goes further, however; she al so
argues that Respondent used the events of Septenber 8 nerely as a
pretext to fire Gnzales and that the real reason was his union
activities. In General Qounsel's reckoning, proof of the pretextual
use of the incident of Septenber 8 lies in the Respondent's all eged
practice of giving Gonzal es disciplinary notices whenever he engaged in
protected activity. General Counsel's alternative argunent is
pertinent, however, only if |I were to conclude that Respondent coul d
have di sciplined Gnzales for his part in the events of Septenber 8,
for if sheis correct as to her prinary contention, that Gonzal es’
actions on Septenber 8 were entitled to statutory protection, an unfair
| abor practice is nade out without need for further inquiry. S nce, as
w Il be discussed below, | find nzales' actions to be "protected",
there is no need for ne to consider General Counsel's alternative
contention that Respondent was "out to get him"¥

THE EVENTS OF SEPTEMBER 8, 1983

The events of Septenber 8, 1983, were set in notion the
eveni ng before when Gonzal es, and two ot her enpl oyees, Gscar Martinez
and Luis Vel ez, chanced to discuss a problemthat a co-worker,

Franci sco Sanchez, was havi ng i n obtai ning harvest work

3. | should note that upon conpl etion of rel evant aspects of
Respondent' s case, | advised the parties that Respondent had credibly
justified the discipline neted out to Gnzales in 1983 and that, as a
result, | sawno nerit to General Counsel 's contention.



for his mentally-retarded? brother-in-law, Jorge Perez. Sanchez

had been to the office and had tal ked to Vincent Zani novich a coupl e of
tines about obtaining harvest work for Perez (11:171), but had been
unabl e to get himhired. Perez had unquestionably worked for
Respondent in a previous pruning season, but had been di scharged
because MVincent was not satisfied by his work. Wat is not clear is
whet her he had al so worked for Respondent during a previous harvest.
Unfortunately, the record is extrenely scanty and confusing in this
regard. Sanchez testified he thought Perez had worked for Respondent
during the harvest (I1:174, 175, 176, 178, 11:189), and while this
testinmony is not the strongest, Respondent did not present any evi dence
that Perez had not worked in the harvest. Snce it was peculiarly

w thin Respondent's power to settle the matter, | conclude that he
did.¥  (Bvidence Qode section 412.)

Gonzal es, Martinez and Vel ez di scussed Perez probl emas one
which at least, in part, involved the conpany's hiring peopl e w thout
any seniority. (1:112, 116-117 [Gnzales]; 11:110, 147-148 [Gscar
Mrtinez]; 111:35 [Luis Vel ez]; 11:187-189 [ Sanchez].)

4. Sanchez speaks of Perez as "thinking like a child."
(11:182.)

5. Respondent's enpl oyee handbook provides that hiring shall
be crew seniority. The record is not clear whether crew seniority
refers to seniority aquired under Particular foremen or in particular
operations. Since Perez had been fired in the pruning, if he worked in
the harvest work he woul d have acquired some seniority of either type.
Al though the Board has stated that the nerit of a grievance is not
determnative of its "protected" nature, Venus Ranches (1982) 8 ALRB
No. 60, enf'd 4 GQvil No. 29363, that Perez may have had some harvest
seniority infuses sone nerit into Sanchez' concern about this failure
to be hired. Respondent has not shown that Sanchez or the group had no
reason to believe Perez ought to be hired. The group's concern over
Respondent's failure to hire Perez al so appears to have been held -in
good faith.



CGonzal es argued that such actions by the conpany denonstrated the need
for aunion. (1:112.) The group decided to protest the failure to
rehire Perez on the follow ng day after Sanchez once again had the
chance to ask Vincent Zaninovich to hire Perez. (1:113.)

As planned, a group of enployees net outside the office after
work. (1:114.) Sanchez preceded theminside and energed after 4 or 5
mnutes. (1:114.) GConzales testified that upon emerging fromthe
office Sanchez told the group Vincent had said "He was not going to hire
anyone, and that's the last he wanted to hear of it." (1:114.)
Every other witness testified, and | so find, that Sanchez said Vincent
told himhe would give Perez work in 3 or 4 days or a week.¥ According
to Sanchez, despite Vincent's "promse" to rehire Perez, he was not
sure Jorge would get ajob (I1:173, 1980), since Mncent had told him
before to "wait a little bit."™ (11:173, 180, 183.) Lpon hearing what
M ncent told Sanchez, Gscar Martinez comrented derisively, "Promses, as

al ways"”

and, according to Martinez, Sanchez hinsel f echoed the
characterization. (11:111, 123.) The group decided to gointo
discuss the matter with Vincent. Sanchez recalls (onzal es sayi ng he
wanted to talk to Mincent about discrimnation at the conpany
(1'1:187), but he also testified that he wanted to go back in to nake
sure Perez woul d be hired? and further that they were nerely

fulfilling the plan of the

6. (I1:111 [Gscar Martinez], 11:173 [Sanchez: "Wen | cane
out a co-worker asked ne what happened. | told himthat again they
hadkn"a]d)e nme the offer that 3 days or a week they woul d gi ve hi m sone
wor k. "

7. (1l: 173 [Sanchez]; Il: 111 [ Marti nez].)
8. (l: 114 [Gnzales]; Il: 183)



previ ous eveni ng when it was agreed the whol e group woul d press the
issue as a nmatter of principle on Jorge's behalf. (I1:186-187, 189.)
There are sharply conflicting accounts about what happened when

the group entered the office. On the one hand, Gonzales testified that
he entered the office calmy and asked the receptionist if he could
speak to Vincent. After Vincent and his uncle, Tony Zani novi ch,
appeared and stood on the opposite side of a long counter facing the
group, (onzal es began to explain that they had cone on behal f of
Franci sco Sanchez who:

had unsuccessful |y attenpted to get his brother-in-Iaw rehired

7 %Mo had no-Seniori Ly vere hired Top the first tine Chat

pi cking season. And that we were also there to protest against

discrimnation which existed in nany of the other crews as wel|.

(1:116-117.)
According to Gonzales, Vincent immediately interrupted himto deny any
discrimnation at the conpany, and Tony Zani novi ch began to shout at
him calling hima troubl emaker. Charging that Gonzal es di d not
represent the workers, Tony ordered himout of the office. (1:117.)
Gnzal es translated this for the workers. Wen Gscar Martinez said
Marcial was there tointerpret (I1:118, 11:114), either Vincent or Tony
replied, "They didn't need himto interpret." After Tony asked
Vincent if the group worked for Respondent and Vincent said they did
(1:118), Tony began to yell at Marcial telling himhe had better |eave
or he would call the police. Marcial agreed to | eave, but told M ncent
and Tony, "This is not the end of the i ssue.”™ (1:2117.) Mncent
repeated, "Leave or you wll be fired." As the group left, M ncent or

Tony told Francisco and his wfe to stay. According to Gnzal es, he

was cal mthroughout the epi sode,



only raising his voice a little towards the end in order to be heard
over Tony and MVincent's yelling.

Martinez' testinony is simlar to that of Gonzal es'. According
to him Gonzales told Vincent and Tony the group had cone there to
protest the "runaround" Francisco was getting and to find out once and
for all whether Perez woul d be rehired "because there Ws a | ot of
discrimnation going on at the conpany.” (11:2113.) Uoon hearing this,
Tony i mredi atel y accused Marcial of being a troubl emaker, ordered him
out of the office and threatened to call the police if he didn't
| eave. Vincent tried to push Marcial out of the office and Mrcial told
himnot to. (1:118.)

According to Sanchez, the neeting had a much mlder tone. He
testified M ncent was not nanifestly angry, even though he and Tony
repeat edl y asked Gonzales to | eave the office. onzal es/ however,
continued to talk contending he was there to interpret. (I11:15-17.)
However, Sanchez al so testified, he asked Gnzal es to | eave because he
could see that "Tony and themwere pretty well heatingup." (I111:22-
23.)

Vi ncent Zani novich, on the other hand, testified that
Gonzal es was angry, denunciatory and threat eni ng:

Marcial came to the office nad and denmanded why | didn't hire a
certain person back. He cane in and his tone of voice was | oud
and uncal led for and | said, Marcial, if you can't hold your
tone of voice down and if we can't do thisin acivilized
nmanner, | ' m going to have to ask you to | eave the offi ce.

He did not respond. He kept yelling and saying I want to know
how cone you' re giving this guy the runaround. You're

prej udi ced and a raci st.

| said: Wat is that of concern to you. He said, |'m hereto
interpret and | said we have people to interpret for him



Nobody el se said anything. (111:95-98.)
According to Vincent, as Marcial spoke to him he pounded the counter
and pointed his finger. (I111:99-100.) Wen Gnzal es was asked to
| eave, he refused to, saying he woul d | eave when he was ready?
and even when Vi ncent came around the counter to shepherd hi mout
and to threaten himwth the police if he didn't | eave, (Gonzal es sai d
to him"You haven't seen the last of nme. You can count on that."
(1'11:201.) Zaninovich decided to fire hi mbecause Gonzal es had no
reason to call the conpany nanes and because of his insulting and
hostile manner. (111:115-116.)%

Rachel Al varado, an enpl oyee, testified that she entered the
office out of curiosity when she sawthe crowd. She heard Gonzal es
say the group had cone "to talk for Franci sco about a job that he

had been comng to ask for . . . and all they were doi ng was
giving him. . . the runaround." (I 1:64.) Wen Gnzal es said the

wor kers have rights and accused t he conpany of

9. See also Testinony of Kaz Takenoto, I1:137.

10. Respondent al so contends that Vincent decided to fire
Gonzal es because he disturbed a sal es neeting taking place in one of
the interior offices by frightening a buyer fromanother conpany. | do
not credit this testinony. In the first place, Respondent’'s Gounsel
had to | ead Vi ncent Zani novich to proffer this as one of his reasons
for firing Gnzales. (111:2117, lines 8-9.) Secondly, rarely have |
seen a wtness reveal his feelings so openly as Vincent did about his
confrontation with Gonzales: at first a stiff, well-contained w tness,
he rel axed visibly as his counsel took himthrough testinony concerni ng
the layout of his office, becom ng open and obviously anxious to help
his auditors understand, only to tighten up once agai n when he began to
discuss the incident with Gonzales. It seens clear to ne that what
happened bet ween hi mand Gonzal es was offensive to himpersonally. |
also find it hard to believe that a sal esman would flee an office in
fear because of a commotion going on in another roomwhich, by all
accounts, involved only the two Zani novi ches and one enpl oyee. There
was no mlnb action outside: the rest of the crond was neither unruly
nor vocal .



discrimnation in the crews Tony replied, "there was no discrimnation
in the conpany," and, pointing his finger at him accused himof being a
troublemaker. (1 1:65.) Vincent noved around the counter toward
Gonzal es and both Tony and Vincent shouted at himto |eave. Vincent
told Marcial that, "if he didn't |eave he would be without a job."
(1'1:66.) She heard Gonzales translate this to the workers just before
she left the office.

Thus, all the enployee w tnesses testified that Gonzal es was
calmand well-controlled. Only Vincent Zaninovich testified that he
was angry and threatening. Three enpl oyees, Conzales Martinez and
Al varado, testified Vincent and Tony reacted angrily at Gonzal es, and
Sanchez, whose testinmony was nost favorable to Respondent, ventured
that Vincent and Tony "were becom ng" angry enough for him (Sanchez) to
ask the other enployees to | eave. Even Kaz Takeraoto, one of
Respondent's own wi tnesses, testified he could hear Vincent's voice
through the door. | find that Gonzal es was not angry and abusive in
the discussion and that Vincent reacted angrily to him?¥ |

specifically do not credit Zaninovich's testinony that

_ 11. Kaz Takenoto al so testified he coul d hear M ncent
shouting through the closed door. (11:36.)

12. Inviewof these findings, | will not address
Respondent' s angunent that Gonzal es' actions were indefensible. Bven
t hrough Gonzal es did not | eave i medi ately upon bei ng asked to | eave
by Zaninovich, | do not think his refusal to do so puts his actions in
the class of those contunaci ous enpl oyees whose di scharges were uphel d
as lawful in the cases cited by Respondent. (oviously, no bright |ine
separates protected fromunprotected activity in contexts such as
these, but all the cases cited by Respondent focus upon whether the
enpl oyee was agressive in pressing his grievance beyond what the
ci rcunst ances obj ectively appeared to call for. Under the facts of
this case, | couldn't conclude Gonzal es overstepped the invisible
bounds of propriety in refusing to | eave i mredi ately upon bei ng asked
w thout conferring on Respondent a right to unilaterally declare when
activity nust cease under penalty of losing its protection.



ANALYSI S AND CONCLUSI ONS

Respondent first contends that because Franci sco Sanchez
was only seeking to obtain enploynent for his brother-in-law, the
group's efforts to help himtoward this end were necessarily
"personal” in nature rather than "concerted." In support of its
argurent, Respondent relies on NLRB and ALRB cases concer ni ng
"constructive" concerted activity. | do not think the cases are
apposi te.
The doctrine of "constructive" concerted activity was
devel oped by the national Board to bring the activities of individual
enpl oyees within the scope of a statute which defines the rights it
creates as those which arise fromthe concert of enpl oyees.
Section 7 of the NLRA provi des:
Enpl oyees shall have the right to self-organization, to form
joln or assist |abor organizations, to bargain collectively
t hrough representatives of their own-choosing and to engage in
ot her concerted activities for the purpose of collective
bargai ning or other nutual and or protection.
The rights created under Labor Code Section 1152 are the sane. In view
of this language, there was sone question about "the precise manner in
which . . . actions of an individual enployee [had to] be linked to the
actions of fellow enployees in order to permt it to be said that the

individual [was entitled to the protections of the Act]".

N.L.R.B. v. Gty Dsposal Systens Inc.,  U.S.

115 LRRM 3193 at 3197.
Some actions, undertaken by individuals alone, were
neverthel ess considered "concerted" under a variety of approaches to

whi ch the rubric "constructive" concerted activity was general |y
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applied. The Board' s doctrine of constructive concerted activity was
not uniformy well-received by the courts, see generally, Mrris, The
Devel opi ng Labor Law, second Edition , Vol. 1, pp. 136-141, and was the
subj ect of considerable internal debate wthin the NNRBitself, as a
result of which its scope expanded and contracted, until its once
greatest extension has been entirely overruled. (See Myers Industries
(1984) 268 NRB No. 73.)

It was within the context of this debate that the distinction
bet ween "personal " and "group” concerns upon whi ch Respondent relies
energed as the dividing |ine between what falls wthin the definition
of rights contained in the labor Acts. In this case, since (onzal es
did not act al gne, but as spokenman for a group, these cases, which
"make up for" the absence of group activity fromthe nature of the
interest asserted, have no application.

Respondent has cited no case in which group support of an
i ndi vidual clai mhas been hel d not to be concerted because the claim
was consi dered purely personal. Sanchez or Perez (another agricul tural
enpl oyee) had a grievance with the conpany and his co-workers cane
together to render himaid; the statute gives themthe right to do
that harmessly. As Learned Hand explained in N. L. R. B. v. Peter K
Snss Choc. . (2d dr. 1940) 130 F2.d 503, 505.

Wen all the other worknen in a shop make common cause with a
fell ow worknan over his separate grievance, and go out on
strike in his support, they engage in a "concerted activity"
for "mutual aid or protection,” although the aggri eved wor knan
is the only one of themwho has any i medi ate stake in the
outcome. The rest know that by their action each one of them
assures hinself, in case his turn ever cones, of the support of
the one whomthey are

-11-



all then helping; and the solidarity so established is
"mutual aid" inthe nost literal sense, as nobody doubts.
So too of those engaging in a "synpathetic stri ke," or
secondary boycott; the i mmedi ate quarrel does not itself
concern them but by extendi ng the nunber of those who wll
nake the eneny of one the eneny of all, the power of each
is vastly increased. (Enphasi s added. )

Respondent next contends that the action of the enpl oyees was
unprot ected because it was in bad faith and i ntended solely for the
pur poses of harasssnent since MVincent Zani novich had al ready prom sed
to hire Jorge Perez and his prom se had been communi cated to the group
before it decided to confront him It is true that Sanchez rel ayed
Mincent's promse to the group; but it is also true that after the
incident in the office Vincent hired Jorge Perez "on the spot" which he
had not done previously. The "promse" given, then, was weaker than
t he coomand as any person who has ever sought work nust readily
appreciate and, in the context of Sanchez al ready believing that he
was bei ng placated rather than satisfied, I cannot draw the concl usi on
that the group was acting solely for the purposes of harassi ng
Respondent's officials. This case is thus distinguishable on at | east
these grounds fromthose relied upon by Respondent.®

/
/
/

13. onzal es' action do appear to arise nore fromsone deep wel |
of suspicion and mstrust than the circunstances call for-And | do not
doubt that he derives sone political satisfaction fromconfronting
Respondent’s officials. However, so long as the results of the
group’s effort were nore than what Sanchez had been abl e to achi eve by
hi nsel f, the short answer to Respondent's clains that his actions were
undertaken solely to harass Respondent is that, judged by their
success, there appears to to have been a sufficient reason for them

-12-



CROER

By authority of Labor (Code section 1160. 3, the Agricultural
Labor Rel ations Board (Board) hereby orders that Respondent Superi or
Farmng Conpany, its officers, agents, successors, and assigns, shall:

1. Gease and desist from

(a) Dscharging, laying off, or otherw se

discrimnating agai nst, any agricultural enployee in regard to hire or
tenure of enpl oynent because he has engaged i n any concerted activity
protected by section 1152 of the Agricultural Labor Relations Act
(Act).

(b) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the following affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) dfer to Marcial Gonzales imediate and full
reinstatenent to his former or substantially equival ent position,

w thout prejudice to his seniority or other enpl oynent rights or
privil eges.

(b) Make whole Marcial Gonzales for all | osses of pay
and ot her economc | osses he has suffered as a result of his discharge
on Septenber 8, 1983, such amounts to be conputed in accordance wth
establ i shed Board precedents, plus interest thereon, conputed in
accordance with our Decision and Oder in Lu-Ete Farns, Inc. (Aug. 18,
1982) 8 ALRB Nb. 55.

-13-



(c) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tinme
cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Drector, of the
backpay period and the anount of backpay due under the terns of this
Q der.

(d) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
purposes set forth hereinafter.

(e) Mil copies of the attached Notice, in al
appropriate | anguages, wthin 30 days after the date of issuance of
this Oder, to all agricultural enpl oyees enpl oyed by Respondent at any
time during the last full payroll period enconpassing the date of
Marci al Gonzal es' di schar ge.

(f) Post copies of the attached Notice, in al
appropri ate | anguages, in conspi cuous places on its property for 60
days, the tine(s) and pl ace(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any Noti ce which
has been altered, defaced, covered or renoved.

(g) Arange for a representati on of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tinmes(s) and pl ace(s) to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the

opportunity, outside the presence of supervisors

-14-



and rmanagenent, to answer any questions the enpl oyees nay have
concerning the Notice and/or their rights under the Act. The Regi onal
Drector shall determne a reasonable rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees in order to conpensate
themfor tine lost at this reading and during the questi on-and- answer
peri od.

(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply therew th, and continue to report periodically
thereafter, at the Regional Drector’s request, untill full conpliance
i s achi eved.

DATED. (Cctober 2, 1984

THOVAS M SOBEL

Adm ni strative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi ona

G fice, the General Counsel of the Agricultural Labor Rel ations Board
(Board) issued a conplaint which alleged that we Vincent B. Zani novi ch
had violated the law. After a hearing at which each side had an
opportunity to present evidence, the Board found that we did viol ate
the I aw by di schargi ng enpl oyee Marci al Gonzal es because of his
protected concerted activities. The Board has told us to post and
publish this Notice. W will do what the Board has ordered us to do

VW also want to tell you that the Agricultural Labor Relations Act is a

law that gives you and all other farmworkers in California these
rights.

1. To organi ze your sel ves;

2. Toform join, or help unions;

3. To vote in a secret ballot election to deci de whet her you want a
union to represent you;

4. To bargain with your enpl oyer about your wages and worki ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board,;

5. To act together with other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that

VE WLL NOT hereafter discharge, lay off, or in any other way

di scrimnate against, any agricutlural enpl oyee because he or she has
engaged in protected concerted activities.

VWE WLL reinstate Marcial Gonzales to his forner or substantially
equi val ent enpl oynent, without |oss of seniority or other privileges,
and we will reinburse himfor any pay or other noney he has |lost as a
result of his discharge, plus interest.

DATED: VI NCENT B. ZAN NOVI CH

By:

Representati ve (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. One office is located at 627 Main Streeet, Delano, California.
The tel ephone nunber is (805) 681-2565.

This is an official Notice of the Agricultural Labor Rel ations
Board, an angency of the State of California.

DO NOT REMOVE OR MJTI LATE
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STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

In the Mitter of :

Case No. 83-CE 262-D
V. B. ZAN NOVI CH & SONS,

ERRATUM

DECI SION OF THE
ADM NI STRATI VE LAW JUDGE

Respondent ,

and

ANTI - RACQ ST FARMARKERS UNI ON,

e N e N N N N N N

Charging Party.

The last line of te. n page 9 of the Decision of the
Adm ni strative Law Judge in the above-captioned matter was
I nadvertently omtted. The |last sentence should read: "I
specifically do not credit Zani novich's testinony that Gonzal es
threatened hi mor truculently refused to leave the of fice." H ease
substitute in the decision the attached pages 9 and 10 whi ch have
been correct ed.

Additionally, on page 13, lines 3 and 4, the nane of

the Respondent should read: " V. B Zaninovich & Sons" .

The parties are hereby given twenty (20) days in
whi ch to take exception to the decision of the Admnistrative Law
Judge referred to above. Al parties nust nowfile said
exceptions wth the Executive Secretary by Qctober 29, 1984.
JANET VI NI NG

DATED: Qctober 5, 1984

JANET VI NI NG
Executive Secretary




discrimnation in the crenws Tony replied, there was no discrimnation
in the conpany,” and, pointing his finger at him accused himof being a
troubl emaker. (11:65.) Mncent noved around the counter toward

Gonzal es and both Tony and Vi ncent shouted at himto | eave. \incent
told Marcial that, "if he didn't |eave he wuld be wthout a j ob. "
(I'l:66.) She heard Gnzal es translate this to the workers just before
she left the office.

Thus, all the enpl oyee witnesses testified that Gonzal es was
calmand wel |l -controlled. nly Vincent Zaninovich testified that he
was angry and threatening. Three enpl oyees, Gonzal es Martinez and
A varado, testified Vincent and Tony reacted angrily at (onzal es, and
Sanchez, whose testinony was nost favorabl e to Respondent, ventured
that Vincent and Tony "were becomng" angry enough for him(Sanchez) to
ask the other enployees to | eave. Even Kaz Takenoto, one of
Respondent’ s own w tnesses, testified he could hear MVincent's voice
through the door. | find that Gonzal es was not angry and abusive in
the discussion and that Vincent reacted angrily to him? |
specifically do not credit Zaninovich's testinony that Gonzal es

threatened himor truculently refused to | eave the offi ce.

11. Kaz Takenmoto al so testified he coul d hear M ncent
shouting through the closed door. (11:36.)

12. Inviewof these findings, | wll not address
Respondent' s angunent that (onzal es' actions were indefensible. Bven
through Gonzal es did not | eave i nmedi ately upon bei ng asked to | eave by
Zaninovich, | do not think his refusal to do so puts his actions in the
cl ass of those contunaci ous enpl oyees whose di scharges were uphel d as
lawful in the cases cited by Respondent. (bviously, no bright |ine
separates protected fromunprotected activity in contexts such as
these, but all the cases cited by Respondent focus upon whet her the
enpl oyee was agressive in pressing his grievance beyond what the
ci rcunst ances objectively appeared to call for. Uider the facts of
this case, | couldn't conclude Gonzal es overstepped the invisible
bounds of propriety in refusing to | eave i medi atel y upon bei ng asked
wi thout conferring on Respondent a right to unilaterally decl are when
activity nust cease under penalty of losing its protection.



ANALYSI S AND CONCLUSI ONS

Respondent first contends that because Franci sco Sanchez
was only seeking to obtain enpl oynent for his brother-in-law the
group's efforts to help himtoward this end were necessarily
"personal” in nature rather than "concerted.” |In support of its
argunent, Respondent relies on NLRB and ALRB cases concerni ng
"constructive" concerted activity. | do not think the cases are
apposite.

The doctrine of "constructive" concerted activity was
devel oped by the national Board to bring the activities of individual
enpl oyees within the scope of a statute which defines the rights it
creates as those which arise fromthe concert of enpl oyees.

Section 7 of the NLRA provi des:

Enpl oyees shall have the right to self-organization, to form

joln or assist |abor organizations, to bargain collectively

t hrough representatives of their own choosing and to engage in

ot her concerted activities for the purpose of collective

bargai ning or other nutual and or protection .
The rights created under Labor Code Section 1152 are the same. In
view of this |anguage, there was sone question about "the precise
manner in which . . . actions of an individual enployee [had to] be
linked to the actions of fell ow enployees in order to permt it to be
said that the individual [was entitled to the protections of the

Act]". N L.R.B. v. dty Osposal Systens Inc., _ U. S. |

115 LRRM 3193 at 3197.
Sone actions, undertaken by individual s al one, were
nevert hel ess consi dered "concerted" under a variety of approaches to

which the rubric "constructive" concerted activity was generally

-10-
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