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DEAd S AN AND CRDER

O Novenber 15, 1984, Admnistrative Law Judge (ALJ) Janmes H
Vol pnan i ssued the attached Decision in this natter. Thereafter,
Respondent, Pl easant Valley \Vegetable Go-op (PWO, General Gounsel, and
the United FarmWrkers of Arerica, AFL-Q O (UFWor Uhion) each tinely
filed exceptions and briefs in support thereof. Additionally, General
Gounsel and the UFWfiled reply briefs.

The Board has considered the record and the ALJ's Decision in
light of the exceptions, briefs, and reply briefs of the parties and has
decided to affirmhis rulings, findings of fact, and concl usions of |aw as
nodi fied herein, and to adopt his recommended QO der wth nodifications.

A representation el ecti on was conduct ed anong
Respondent' s agricul tural enpl oyees on April 9, 1981. Respondent tirmely
filed post-el ection objections and a hearing on sonme of those objections
was subsequently held. Onh Novenber 4, 1982, the Board issued its

Deci sion certifying the UFWas the excl usi ve



bargai ni ng representative of Respondent’'s agricultural enpl oyees. (P easant

Val | ey Vegetabl e Co-( (1982) 8 ALRB No. 82.)Y The conduct conpl ai ned of

herei n consi sts of Respondent’'s technical refusal to bargain as well as its
institution of a nunber of unilateral changes in working conditions.

Initially, we nust respond to Respondent's Mtion for
Reconsi derati on of Qder Denying Mtion to Dsmss. This Mtion relates to
Charge Nunber 82- CE-16- OX which al | eges various unilateral changes as well
as the discrimnatory transfer of work to labor contractors in retaliation
for union activities. A brief chronol ogy of the history of this charge is
war r ant ed.

The charge was filed on March 11, 1982, by the UFW It was
dismssed by the Regional Director on July 28, 1982. However, it was
reinstated by a different Regional Drector on April 27, 1983, and anended
into the instant conplaint. Inits post-hearing brief to the ALJ,
Respondent argued for the first tinme that anendnent of the charge into the
conpl aint violated due process and subjected it to litigation of a stale
claim Respondent al so noved to strike the charge fromthe conplaint. The

ALJ' s Decision

YIn that case, at p. 12, the Board correctly stated the Nnth Qrcuit
Gourt of Appeals' prevailing standard for assessing el ection-rel ated
conduct engaged in by nonparties. That standard recogni zes that nonparty
conduct sufficient to warrant the setting aside of an el ection nust be
deened to be "coercive and disruptive conduct or other action [which] is so
aggravated that a free expression of choice of representation is
inpossible." (NLRBv. Aaron Bros. Gorp. (9th dr. 1977) 563 F. 2d 409 [ 96
LRRVI 3261].) However, in 8 ALRB No. 82, at page 17, the Board appears to
have inadvertently extended the Aaron Bros. standard to el ecti on conduct by
a party. Therefore, to the extent that M easant Vall ey adopts and applies
Aaron Bros. with respect to party conduct, it is hereby overrul ed.

12 ALRB No. 31



i ssued on Novenber 15, 1984, but did not respond to Respondent's Mti on.

O Novenber 19, 1984, the ALJ issued an Oder Denying Mdtion to O smss.
The ALJ's Oder was based on National Labor Rel ations Board (NLRB or
national board) precedent which permtted the reinstatenent of a previously
di smssed charge based on new y discovered evidence. O January 4, 1985,
Respondent filed its exceptions to the ALJ's Decision but did not except to
the AL)'s Oder Denying Mtion to Dismss. n January 11, 1985, the NLRB
issued its decision in Ducane Heating Corporation (1985) 273 NLRB 1389 [ 118

LRRM 1145]. O March 19, 1985, Respondent filed its Mtion for

Reconsi derati on of QO der Denying Mtion to Dsmss. Respondent argued that
reinstatenent of the charge would violate the six-nonth limtations period
set forth in section 1160.2 and that the NLRB s recent deci sion in Ducane,
supra, required that the charge be dismssed. General Counsel filed a
Response to Respondent's Mdtion on March 25, 1985. The Board subsequently
permtted the parties to file briefs concerning the applicability of the

Ducane decision to the instant case. General Gounsel and Respondent both

filed tinely briefs in md-April 1986. In Ducane Heating Gorporati on,

supra, 273 NLRB 1389, the NLRB hel d that a charge may not be reinstated
outside the six-nonth limtations period absent special circunstances in
whi ch a respondent fraudul ently conceal s the operative facts underlying the
alleged violation. Wderlying the national board s decision was its
concern wth the right of a respondent to be assured that, absent the

exi stence of a properly served charge on file, it wll not be liable for

conduct occurring nore than six
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nonths prior to the filing of that charge. The NLRB found that to permt
the resurrection of previously dismssed or wthdrawn charges is
i nconsi stent wth this principle and should be permtted only where a
respondent, in effect, forfeits its right to such assurances by engagi ng in
fraudul ent conceal nent.

Wile we agree with the national board s reasoni ng and deci si on

in Ducane, supra, 273 NLRB 1389, we nust wei gh the benefits to be achi eved

by the NLRB s new interpretation of the | aw against the detrinental effects
of retroactively applying that newrule in the instant case. (See NL.RB.

v. Bell Aerospace Co. (1974) 416 U S 267, 294.)

Here, the General Gounsel fully litigated the allegations in the
conpl ai nt based on what was then a properly reinstated charge. The
factual and legal analysis of the ALJ are al so based on that charge. The

NLRB did not issue its decision in Ducane, supra, 273 NLRB 1389, until two

nonths after the ALJ's Decision in this case issued. It was not until
four nonths after the ALJ's Decision issued that Respondent first argued

that Ducane does not permt the reinstatenent of Charge No. 82-CE 16- X

V¢ conclude that the timng of the NNRB' s Ducane decision relative to the
progress of the instant case through our own hearing and deci si on process
creates special circunstances which we nust consider. It is our viewthat
a substantial inequity would result if we retroactively apply the new

standard for reinstating previously dismssed charges to this case. (See

Absonv. US (9th dr. 1986) 781 Fed.2d 1334, 1338-1339; Parker v.

Superior Gourt (1985) 175 Cal . App.3d 1082.) Ve will therefore not apply

t he Ducane
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standard to the instant case but wll proceed to examne the nerits

of Charge No. 82-CE 16- X

There is no factual dispute over whether Respondent
transferred the harvest work fromits own crews to | abor
contractors. The parties stipulated that:

...commencing wth the 1981-1982 harvest season and conti nui hg
to the present, Respondent unilaterally began transferring
alnost all of its head lettuce and a najority of cabbage
harvest to | abor contractor crews without notifying or offering
to bargain wth the UPWover this assignment of work. (General
Qounsel ''s Exhibit No. 2, "Sipulations of Facts,” Item9.)

V¢ agree wth the ALJ that the real |l ocation of work adversely
affected the PAMC harvest crew (HI| crew inthat it resulted in the crew
earning less than it woul d have earned had it continued in the higher
payi ng head | ettuce and cabbage harvests. The ALJ concl uded fromthi s that
Respondent vi ol ated sections 1153(c) and (a)? of the Agricul tural Labor
Rel ations Act (Act) by depriving the PAMC H I crew of work in the head
| ettuce and cabbage harvests and i nstead assigning the work to | abor
contractors. Respondent excepts to this concl usion.

V¢ begin our anal ysis by crediting the extensive evidence
presented by the General Gounsel of Uhion activity by nost nmenbers of the
HIl crew and of nanagenent's awareness of that activity. The HI crew
played a significant role in the Unhion organi zati onal canpai gn. Respondent

did not contest the crew s

ZN| section references herein are to the CGaliforni a Labor Code
unl ess ot herw se speci fi ed.
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uni on i nvol venent or its awareness of that invol venent.

In establishing a causal connection between the HIl crew s uni on
activity and the alleged discrimnatory real |l ocati on of work, the ALJ
considered both the timng of the reallocation and Respondent's conduct
just prior to the representation election.? The reallocation of |ettuce
and cabbage harvest work occurred during the season i mmedi ately fol |l ow ng
the representation election. Uion organizing activity began in late

February 1981. In early to md-March 1981, Respondent initiated several

W may properly rely on Respondent's conduct just prior to the el ection
even though it occurred nore than six nonths prior to the filing of the
charge. On January 1, 1983, the UFWal so filed Charge Nunber 83- CE 2- OX
inwhich it alleged that PWC had been replacing its workers wth | abor
contractor crews, in violation of the Act. The conplaint alleges that,
begi nni ng around Septenber 1981 and continuing to the present, Respondent
transferred the majority of its cabbage and head | ettuce harvest work to
contract labor in violation of section 1153(a), (c), and (e) of the Act.
This allegation in the conplaint was originally based on both charges, 82-
(E16-X and 83-C&2-OX Therefore, our consideration of Charge No. 82-C&
16-OX can rely on the allegation in the conplaint that the unlaw ul
transfer of work was a continuing violation. Accordingly we can consider
the allegation in light of conduct not falling wthin the six-nonth
limtations period. (See (perating Engi neers Local 478 Stone & Vébster
Engi neering Corporation (1985) 274 NLRB No. 81 [118 LRRM 1492].)

Relying on News Printing CGo. (1956) 116 NLRB 210 [38 LRRM 1214] and
Bowen Products Corp. (1955) 113 NLRB 731 [36 LRRM 1355], Respondent argues
that where there is insufficient evidence fromwthin the six-nonth
limtations period to prove notive, notive nay not be proved by evi dence
relating to the antecedent acts. In later cases, however, the NLRB has
held that where the notivating reasons for a respondent's conduct are not
expl ai ned by events wthin the six-nonth period, it is free to consider the
background evi dence outside the six-nonth period for an expl anati on.
(Paranount Cap Manufacturing Co. (1957) 119 NLRB 785 [41 LRRVI 1234],
enforced (8th dr. 1958) 260 F.2d 109; Dan Rver MIls (1959) 125 NLRB 1006
[45 LRRM 1209].) In Paranount Cap, the national board utilized evi dence
devel oped in a prior representation case outside the six-nonth |imtations
period to establish the discrimnatory notive for an unl awful di scharge,

12 ARB No. 31 6.



uni | ateral changes, including a pay increase, a reduced qualifying period
for vacation, and the fornation of an enpl oyee | abor relations conmttee.
The ALJ al so consi dered Respondent's shifting explanations for the

real l ocation (i.e., Respondent's position during the investigation that
PWC had decided to replace its harvest crews with | abor contractors and
the testinony to the contrary by several PWC nanagenent w t nesses t hat
the Hl crewwas its preferred crewand that it never intended to
elimnate it fromthe harvesting operations).

Under Wight Line, Inc. (1980) 251 NLRB 1082

[105 LRRM 1169], which we have adopted, the General Gounsel has the initial
burden of presenting evidence to establish that protected conduct was a
notivating factor in Respondent's decision to transfer the harvest work to
| abor contractors. General Gounsel net this burden. The burden then
shifted to Respondent to prove that it woul d have transferred the harvest
work to the | abor contractor crews even in the absence of its protected
union activities.

Respondent advanced a series of justifications for its action.
V¢ agree wth the ALJ that the majority of these reasons (avail abl e work,
costs, communications, w shes of the crew) were nerely pretextual and based
on a distortion of facts. Ve conclude that while the other justifications
for the reallocation offered by Respondent mght have been deened valid had
t he evi dence borne out Respondent's contentions, the testinony concerni ng
Respondent' s operations denonstrates that they were not the real

THETTTTTTTTTT T
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reason for the reallocation. For exanple, the record does not
support Respondent's contention that it was notivated by a desire to avoid
schedul i ng and equi prrent probl ens. There is no evidence that Respondent
had experienced any interruptions in the fl ow of work due to schedul i ng
problens. Further, the only evidence regarding equi pnent failures reveal s
that |abor contractor G eg Cheveres' truck only infrequently had probl ens
in nuddy fields but was still noved fromone field to another. Fnally,
Respondent argues that it needed skilled workers for the head | ettuce
harvest. However, the evidence establishes that Respondent’'s HI| crew
possessed the required skill and Respondent did not contend ot herw se.
Furthernore, we do not credit Respondent's assertion that it could only
obtain skilled workers fromthe Inperial Valley. Wiile |abor contractor
Larry Martinez testified that half of his crew cane fromthe | nperial
Val l ey, Respondent did not establish that it could not obtain qualified
cutters and packers fromthe knard area.

Qur examnation of Respondent's proffered justifications for
the harvest reallocation | eads us to conclude that Respondent was in fact

notivated by anti-union reasons. Ve find that it

YRespondent contends that the ALJ inproperly applied the Wi ght
Line test. (Wight Line, Inc., supra, 251 NLRB 1083.) The ALJ did in fact
reword the test to require the enpl oyer to showit had |egitinate business
reasons whi ch were so substantial that it woul d have taken the action
despite the forbidden notivation.

In Royal Packing Gonpany (1982) 8 ALRB No. 74, the Board construed
Wight Line, supra, as requiring it to nake findings on the alleged
busi ness reasons asserted by a respondent as justification for its action.
In the instant case, the ALJ established the standard to be applied when
examning the al l eged busi ness reasons. Ve do not find this standard
i nconsi stent wth our application of the Wight Line anal ysis.

12 ARB No. 31 8.



viol ated sections 1153(c) and (a) by depriving the Hl crew of work in the
head | ettuce and cabbage harvests and instead assigning the work to | abor
contractors.
TECHN CAL REFUSAL TO BARAIN

On Novenber 4, 1982, the Board certified the UFWas the excl usive

bargai ni ng representative of Respondent's agricultural enpl oyees (PH easant

Val | ey Vegetabl e Go-op (1982) 8 ALRB No. 82.) On Novenber 10, 1982, the UFW

wote to Respondent inviting it to commence negotiations. By letter dated
Novenber 17, 1982, Respondent inforned the UFWthat it woul d refuse to
bargain in order to perfect a judicial appeal of the Board s certification
of the UFW

This Board has |long applied the NLRB proscription agai nst
relitigation of representation issues in unfair |abor practice proceedi ngs
I n the absence of newy di scovered or previously unavail abl e evi dence or a

claimof extraordinary circunstances. (D Arrigo Bros. of Galifornia (1978) 4

ALRB No. 45; Adanek & Dessert, Inc. (1985) 11 ALRB No. 8; Miranaka Farns

(1986) 12 ALRB No. 9.)¥ As Respondent has not shown any such evi dence or
clainmed extraordinary circunstances justifying relitigation of the
representation i ssues, we wll not reconsider our earlier decisionin the

representation case. (See T. Ito & Sons Farns (1985) 11 ALRB No. 36.)

Because Respondent has thus failed to denonstrate that the certification was
i nproperly issued, we conclude that Respondent has viol ated section 1153(e)

and (a) of

YSee Pittsburgh Pate Qass v. NL.RB (1941) 313 US 146 [8 LRRM
425] .
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the Agricultural Labor Relations Act (Act) by failing and refusing to neet
and bargain with the UFW

V¢ next consider whether to order a nakewhol e renedy® for
Respondent' s refusal to bargain. Wen an enpl oyer refuses to bargain with
a | abor organi zation in order to gain judicial reviewof a Board
certification, we consider the appropriateness of a nakewhol e renedy on a

case-by-case basis. (J. R Norton (. v. Agricultural Labor Rel ati ons Bd.

(1979) 26 Cal.3d 1.) V¢ inpose a nmakewhol e renedy where the enpl oyer's
litigation posture is not reasonable at the tine of its refusal to bargain
or the enpl oyer does not seek judicial reviewof the Board' s certification

ingood faith. (J. R Norton Conpany (1980) 6 ALRB No. 26.)

V¢ find that in this case Respondent's |itigation posture was
reasonabl e and asserted in good faith. Accordingly, we conclude that
nakewhol e i s not an appropriate renedy for the Respondent's technical
refusal to bargain.

The Board' s Decision and the D ssenting inion in the underlying
certification decision (8 ALRB No. 82) fully detail the conduct of PAWC
enpl oyee Al derberto Gonez during the el ection, as well as the inaction of
ALRB representatives in that regard, which gave rise to Respondent's
objections in the representati on case. Based upon the argunents presented

by Respondent in support of its

YGeneral ounsel did not request makewhol e relief for Respondent's
technical refusal to bargain. The Board has previously held that it is not
limted to the prayer for relief in the conplaint in fashioning renedies
for unfair labor practices, (See D Papagni Fruit Go., and D P. Farns, Co.
(1985) 11 ALRB No. 38.)
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obj ections to the election, and the cl oseness of the | egal issue concerning
whet her Gormez was acting as an agent of the Uhion so as to render his
conduct attributable to the Union, we conclude that Respondent's pursuit of
its judicial challenge to the certification was reasonabl e.”

In the absence of any evi dence which woul d indicate that
Respondent seeks judicial reviewof 8 ALRB No. 82 for the purpose of
delaying its bargai ning obligation, we conclude that Respondent's
litigation posture was asserted in good faith. In this regard, we have
taken into consideration Respondent's early
notification to the Lhion that it woul d engage i n a techni cal

refusal to bargain.?

"The concl usi on that Respondent's litigation posture was reasonable is
further supported by the fact that an | HE and one Board Menber woul d have
set aside the el ection because they believed the evi dence supported the
concl usi on that Gonez was an apparent agent of the Union and the chal | enged
el ection conduct interfered wth enpl oyee free choice. V¢ construe the
Suprene Court's rejection of the enployer's argunent in Robert J. Lindel eaf
v. Agricultural Labor Relations Bd. (1986) 41 Cal.3d 861 that a dissent by
an appel | ate court judge established the reasonabl eness of the enpl oyer's
position to nmean that a dissent nay not be determnative of the
reasonabl eness of a respondent's litigation posture. Ve do not believe
that the Suprene Gourt intended to preclude the Board fromconsidering the-
fact that a Board Menber or judge dissented froma nmajority opinion as a
factor to be examned in eval uating the reasonabl eness of a respondent's
posi ti on.

¥pas will be discussed bel ow, the ALJ found that Respondent
violated its duty to bargain by inplenmenting several unilateral changes
without first affording the Lhion an opportunity to bargain over the
changes. A though we affirmthe ALJ's findings in that regard, we do not
consider themto be a factor in assessing the appropriateness of a
nakewhol e renedy for the technical refusal to bargain. S nce Respondent
asserted its refusal to bargain on the grounds that the underlying
certification is invalid, and consequently there is no obligation

(fn. 8 cont. on p. 12.)

11.
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UN LATERAL GHANCGES

Respondent instituted a nunber of unilateral changes inits
enpl oyees' terns and conditions of enpl oynent in the period foll ow ng the
el ection but prior to the Board's Decision and O der of Certification. It
is well settled that an enpl oyer which inplenents unilateral changes during
t he pendency of objections to an el ecti on which the union has won, absent
conpel I ing economc justification, "acts at its peril"” and such changes nay

be deened to constitute violations of the duty to bargain. (Mke 0 Gonnor

Chevr ol et - Bui ck-QWC . Inc. (1974) 209 NLRB 701 [85 LRRM 1419]; H ghl and

Ranch v. Agricultural Labor Relations Bd. (1981) 29 Cal.3d 848, 856.)

Respondent concedes an absence of conpel | i ng econom c
circunstances to justify the changes and, further, that it did not notify
the Whion and of fer to bargai n about the proposed changes before
i npl enenting them Accordingly, we conclude that Respondent vi ol ated
section 1153(e) and (a) of the Act by effectuating the unilateral changes

which are described in the ALJ's Decision.?

(fn. 8 cont.)

to bargain with the Union as to any matter, it would be inconsistent for
Respondent to then offer to bargain over changes in its enpl oyees' terns
and condi tions of enpl oynent. Accordingly, we wll renedy the unlawf ul

unil ateral changes wth the standard renedy by orderi ng Respondent to cease
and desi st frominpl enenting unilateral changes, conpensating affected

enpl oyees for any economc | oss they may have incurred, and requiring
Respondent to rescind the changes shoul d the Uhi on so request.

9A though the el ection was held on April 9, 1981, it was not
until July 29, 1981, that it was clear that the Union had recei ved a
najority of the valid votes cast. On the latter date, the Board

(fn. 9 cont. on p. 13.)
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CROER
By authority of Labor Code section 1160.3, the

Agricultural Labor Relations Board (Board) hereby orders that the
Respondent, its officers, agents, successors and assigns shall: 1. GCease
and desi st from

(a) Failing or refusing to neet and bargain col |l ectively in
good faith, as defined i n Labor Code section 1155.2(a), with the United
FarmVWrkers of America, AFL-AQ O (UFW, as the certified collective
bargai ning representative of its agricultural enployees.

(b) Failing or refusing to provide to the UFW at its
request, information relevant to coll ective bargai ni ng.

(c) Ganting unilateral increases to nenbers of the
bargai ning unit wthout first notifying the UFWof the proposed change and
affording it an opportunity to bargai n about the proposed change.

(d) Failing or refusing to bargain with the URWover
the effects of material reductions in crops, acreage and production.

(e) Failing to notify or bargain with the UFW

concer ni ng the deci sions to nerge enpl oyee and | abor contractor crews and
failing to honor agreenents to accord job assignnents to enpl oyees who are

nerged i nto contractor crews.

(fn. 9 cont.)

issued a revised Tally of Ballots follow ng resol uti on of theretofore

out cone determnative chall enged ballots. Prior to that tine, the "at your
peril" doctrine woul d not have been applicable. Ve have taken that factor
into account in directing the date for commencenent of the renedy for the
uni |l ateral changes at issue herein.
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(f) Transferring cabbage and head | ettuce harvesting work
anway fromits own crew and over to |abor contractor crews because of
the union synpat hies and activities of the nenbers of its crew and
failing, or refusing, to neet or bargain wth the UFWabout such
transfers of work.

(g) Inany like or related nanner interfering wth, restraining,
or coercing any agricultural enployee in the exercise of the rights
guaranteed by section 1152 of the Act.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) Woon request, nmeet and bargain collectively in good
faith wth the UFWas the certified excl usive coll ective bargai ni ng
representative of its agricultural enployees, and supply it with the
i nformation requested for bargai ni ng.

(b) UWoon request of the UFW the certified
bargai ni ng representative of Respondent’'s agricul tural enpl oyees, rescind
the unilateral increases in hourly and piece rates granted nenbers of the
bargai ning unit.

(c) Won request, nmeet and bargain collectively in good
faith wth the URW as the certified excl usive col |l ective bargaini ng
representative of its agricultural enployees, wth respect to its decision
to nerge its celery harvest crewwth that of its |abor contractor.

(d) Won request, nmeet and bargai n col | ectively in good
faith wth the URW as the certified excl usive col |l ective bargaini ng
representative of its agricultural enployees, wth respect to the effects

of the reductions in cel ery acreage and

14.
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production in the 1981-82 and 1982-83 seasons and the effects of the
reduction in cabbage acreage and production in the 1981-82, 1982-83 and
1983- 84 seasons.

(e) Restore Joaquin Rcardo to the position of packer in
the Martinez cel ery harvest crew

(f) Make whol e the nenbers of the HI harvest crewfor all
| osses of pay and ot her econom c | osses they have suffered as a result of
Respondent' s transfer of cabbage and head | ettuce harvest work away from
that crewfor the period fromJuly 7, 1982 to June 4, 1984, and thereafter
until such tinme as Respondent reaches agreenent wth the UFWas to such
ot her assignnent format; such anmounts to be conputed in accordance wth
Board precedent, plus interest thereon, conputed in accordance wth the

Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

(g) Make whol e Joaquin R cardo for all |osses of pay and
ot her econom c | osses he has suffered as a result of his being assigned to
work as a cutter rather than a packer in the Martinez cel ery harvesting
crew begi nni ng Decenber 29, 1983, such anmounts to be conputed i n accordance
w th established Board precedent, plus interest thereon conputed in

accordance wth the Board' s Decision and OQder in Lu-Ete Farns, Inc.

(1982) 8 ALRB Nb. 55,

(h) Make whol e all agricul tural enpl oyees who | ost work as a
result of Respondent's decision to nerge its celery crewinto that of its
| abor contractor, for all economc |osses suffered by them such amounts to
be conputed i n accordance wth Board precedent, plus interest thereon,

conput ed i n accor dance
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wth the Board' s Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No.

55, for the period fromten days after the date this recommended Deci sion
becones final until: (1) the date Respondent reaches an agreenent with the
UFWregarding its decision; or (2) the date Respondent and the UFWreach a
bona fide inpasse; or (3) the failure of the UFWto request bargai ni ng about
the decision wthin ten days after the date of issuance of this Qder or to
commence negotiations within five days after Respondent’'s notice to the UFW
of its desire to so bargain; or (4) the subsequent failure of the UFWto
neet and bargain in good faith wth Respondent about the natter.

(i) Mike whole all agricultural enpl oyees, who lost work as a
result of its failure to neet and bargain wth the UFWw th respect to the
effects of reductions in celery acreage and production in the 1981-82 and
1982- 83 seasons and the effects of the reductions in cabbage acreage and
production in the 1981-82, 1982-83, and 1983-84 seasons, for all economc
| osses suffered by them such amounts to be conputed in accordance wth
Board precedent, plus interest thereon, conputed in accordance with the

Board' s Decision and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55, for

the period fromten days after the date this recommended Deci si on becones
final until: (1) the date Respondent reaches an agreenent wth the URWon
these matters; or (2) the date Respondent and the UFWreach a bona fide

I npasse; or (3) the failure of the UFWto request bargai ni ng about these
natters wthin ten days after the date of issuance of this Decision or to

conmence negotiations wthin five days after Respondent's notice
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to the UAWof its desire to so bargain; or (4) the subsequent failure
of the UFWto neet and bargain in good faith wth Respondent about
these natters.

(j) Preserve and, upon request, nake avail abl e
to the Board and its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynment records, tine cards,
personnel records and reports, and all other records rel evant and necessary
to a determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Qder.

(k) S gnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(1) Mail copies of the attached Notice, in al
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enployees enployed in the bargaining unit at any
tine during the period fromJuly 7, 1982, until Respondent commrences good
faith bargaining wth the UPNWwhich results in a contract or bona fide
| npasse.

(m Post copies of the attached Notice, in al
appropri ate | anguages, in conspi cuous places on its property for 60 days,
the period(s) and pl ace(s) of posting to be determned by the Regi onal
Orector, and exercise due care to replace any Notice which has been
altered, defaced, covered or renoved.

(n) Arrange for a representative of Respondent or a Board

agent to distribute and read the attached Notice, in
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all appropriate |anguages, to all enpl oyees then enpl oyed in the bargai ni ng
unit on conpany time and property at tinme(s) and place(s) to be determ ned
by the Regional Drector. Follow ng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and rmanagenent,
to answer any questions the enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees in the bargaining unit in order to conpensate themfor tine
lost at this reading and during the question-and-answer peri od.

(o) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken
toconply wthits terns, and continue to report periodically thereafter,
at the Regional Drector's request, until full conpliance is achi eved.

Dat ed: Decenber 29, 1986

JYRL JAMES MASSENGALE, Chai r per son™

JGN P. MCARTHY, Menber JCRGE CARR LLQ

Menber PATRICK W HENN NG Menber

GREQCRY L. GONOT, Menber

YThe signatures of Board Menbers in all Board decisions appear with the
signature of the Chairperson first, if participating, followed by the
signatures of the participating Board Menbers in order of their seniority.
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CHAl RPERSON JAMES- MASSENGALE AND MEMBER GONOT, Dissenting in Part:
V¢ agree wth our colleagues that the Decision of the National

Labor Relations Board (NLRB) in Ducane Heating Corporation (1985) 273 NLRB

1389 [ 188 LRRM 1145] is applicabl e precedent within the neaning of Labor
Code section 1148. V¢ differ wth theminsofar as they perceive certain
facts as constituting adequate grounds for rendering Ducane inapplicable in
thi s instance.

I n the absence of special circunstances, the NLRB has
traditionally applied a newrule of lawretroactively to all pending cases.
Unlike the majority, we do not believe that the sinple fact that a natter
was litigated, on the basis of then-controlling precedent whi ch was
subsequent |y determined to be erroneous, constitutes a special circunstance
sufficient to preclude application of the Ducane principle. (See Herbert
F. Darling, Inc. (1986) 273 NLRB Nbo. 52; Bruckner Nursing Hone (1982) 262
NLRB 955 [110 LRRM 1374]; H & F. Binch Co. (1971) 1883 NLRB 72 [ 76 LRRM
1735] .
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A though naterial facts had been litigated in Ducane, the NLRB
nevert hel ess defined special circunstances in that case as constituting
"circunstances in which a respondent fraudul ently conceal s the operative
facts underlying the all eged violation.” S nce General (ounsel stipul ated
here as to the absence of any facts which coul d reasonably constitute
fraudul ent conceal nent, we woul d find Ducane dispositive of the issues in
this matter. Ve would therefore find it inappropriate for the Board to
review Case No. 82-CE16-OX and woul d dismss the allegations in the
conpl ai nt whi ch are based on the underlying unfair |abor practice charge.

Wth regard to the ALJ's findings of unlawful unilateral changes,
our position on the Ducane question al so requires that we dissent, but only
as to those changes whi ch were inpl enented nore than six nonths prior to
the filing of Charge No. 83-CE2-OX on January 7, 1983. (Labor Code
section 1160.2.) Dated: Decenber 29, 1986

JYRL- JAMES MASSENGALE, Chai r per son

GREQCRY L. GONOT, Menber

20.
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MEMBERS HENNL NG and CARRILLQ dissenting in part:

Ve dissent fromour colleagues' failure to anard nakewhol e relief to
renmedy Respondent’'s unlawful refusal to bargain wth the United Farm \Wrkers
of Arerica, AFL-A O (UFWor Whion). As explained bel ow, the majority
unnecessarily restricts this Board' s utilization of its full renedial
authority by not awardi ng nakewhol e relief. The cease and desi st provision
of the Board' s O der cannot possibly renedy the destruction to the
col | ecti ve bargai ni ng process caused by Respondent's four-year delay in
recogni zing its enpl oyees' collective bargaining representative, nmuch | ess
t he economc danage suffered by those enpl oyees.

The najority properly refers to the standards set forthinJ. R

Norton Conpany v. Agricultural Labor Relations Bd. (1979) 26 Cal.3d 1, for

review ng technical refusals to bargai n and concl udes that Respondent's
pursuit of its legal challenge was

reasonable . . . "[Db]ased upon the argunents presented by

Respondent in support of its objections and cl oseness of the
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i ssues presented.” Absent any discussion or analysis by the najority
on howit reached its conclusion, we wll proceed to exam ne
Respondent ' s ar gunent s.
In anal yzi ng technical refusal to bargai n cases, we nust
consider both the legal nerit of the enployer's el ection challenge and the

enpl oyer's notive for seeking judicial review (J. R Norton (1980) 6 ALRB

Nb. 26.) The reasonabl eness of the chal |l enge consi sts of an

obj ective evaluation of the clains in light of |legal precedent, common
sense, and standards of judicial review and the Board nust |ook to the
nature of the objections, its ow prior substantive rulings and appel | ate

court decisions on the issues of substance . . . ." (George Arakelian

Farns, Inc. v. Agricultural Labor Relations Bd. (1985) 40 Cal.3d 654.)

Initially, we woul d rej ect Respondent's assertion that since an
experienced | nvestigative Heari ng Examner (IHE) recommended setting aside
the el ection and an experienced Board Menber agreed, its litigation
posture nust be deened reasonable. It is the Board naj ority whi ch

ultinately makes findings of fact (See 81160.3; Sam Andrews' Sons v.

Agricultural Labor Relations Bd. (1981) 28 Cal.3d 781, 794), and

conclusions of law In addition, the Galifornia Suprene Gourt has
recently rejected this sane argunent. (Robert J. Lindel eaf v.

Agricultural Labor Relations Bd. (1986) 41 Cal.3d 861.)

The Board' s representation case at 8 ALRB No. 82 dealt wth the
conduct of A derberto Gonez and the failure of ALRB agents to stop that

conduct. These events gave rise to

22.
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Respondent' s el ecti on objections. |In that Decision, the Board concl uded
that Gomez was not an agent of the UFWand, therefore, his conduct nust be
vi ewed under the standard applicable to nonparti es.

Respondent' s assertion that A derberto Gonez was an agent of the
UFWhinges primarily on a factual determnation. It argues that the facts
support its position. Respondent's argurent turns on the interpretation of
a statenent by UFWofficial Roberto de la Quz at the preel ection
conference and on an answer given by Gonez during cross-examnation at the
representation hearing. The Board' s conclusion that Gonez was not an agent
was a finding of fact based on its resol ution of the testinony. V¢ have
previously held that the resol ution of inferences drawn fromthe evi dence

do not formthe basis of a reasonable litigation posture. (Ron Nunn Farns

(1980) 6 ALRB No. 41; Robert J. Lindel eaf (1983) 9 ALRB No. 35.7

Respondent al so argues that the Board's adoption of the |egal
standard regardi ng msconduct by bargai ning-unit enpl oyees or other third

parties found in NL.RB. v. Aaron Brothers Gorp. (9th dr. 1977) 563 F. 2d

409 [96 LRRM 3261] was i nappropriate and

Y\ disagree with the majority's interpretation of this case. In
Li ndel eaf v. ALRB, supra, 41 Cal.3d 861, 881, the Suprene Court rejected

the enployer's argunent "... that nmakewhole relief is inappropriate after a
| one dissenting hearing officer, Board Menber, or appellate judge finds
nerit in an enployer's cla mof election msconduct.” The court rejected

this contention noting that no authority to support it had been cited. The
court then reaffirnmed the standard established in J. R Norton v. ALRB
supra, 26 Cal.3d 1. Based on the court's unequivocal rejection of this
argunent along wth its el aboration of what constitutes a reasonabl e

chal | enge (George Arakelian v. ALRB, supra, 40 Cal.3d 654, we believe the
najority's interpretation is contrary to the opi nion of the Suprene Court.
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provided it wth a reasonable litigation posture. V¢ disagree. Adoption

of the Aaron Brothers standard was a refinenent rather than a reversal of

our earlier precedent. Additionally, the factual situation presented in
this case is not distinguishable fromthose considered in previ ous
deci si ons.

Respondent' s contention that A derberto Gonez' conduct as an
enpl oyee was sufficient to warrant setting asi de the el ecti on does not
present a reasonable litigation posture as this Board has previously hel d
that al nost identical conduct was insufficient. The sane can be sai d of
Respondent ' s argunent concer ni ng Board agent m sconduct .

Wile the majority does not refer to General Counsel's
exceptions, he excepted to the ALJ's concl usion that Respondent did not
present a reasonable litigation posture. General Qounsel argued that
Respondent's reliance on the "MIchemRul " was reasonable. (M| chem
Inc. (1968) 170 NLRB 362 [67 LRRM 1395].)

In the certification case, the Board addressed Respondent's
contention that we adopt the Mlchemrule, and rejected it.? M/l chem
Inc., supra, 170 NLRB 362 requires that an el ection be set aside whenever
a party engages in sustained conversations wth prospective voters who are
inthe polling area or inline waiting to vote, regardl ess of the content
of their remarks. However, this rule is applicable only where a party (or

his agent) is involved. Therefore, in order for Respondent to

“This was not the first time the Board rejected the MIchemRul e.
(See, e.g., J. R Norton (1978) 4 ALRB No. 39; J. R Norton v. ALRB,
supra, 29 Gal.3d 1.)
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rely onit in asserting its technical refusal to bargain, it nust first
denonstrate that it had a reasonabl e expectati on of prevailing on the issue
of Gonez' agency. As discussed above, however, that question was a fact ual
determnation and factual findings are entitled to great deference from
review ng courts. (8 1160.3; Tex-Cal Land Managenent, Inc. v. Agricul tural
Labor Relations Bd. (1979) 24 Cal.3d 335 RvcomQorp. v. Agricultural Labor
Rel ations Bd. (1983) 34 Cal.3d 743.)

For the foregoi ng reasons, we conclude that Respondent’'s pursuit of
its legal challenge to the Board s certification of the UFWas its enpl oyees'
excl usi ve col | ective bargai ning representative was not reasonable. The
ngjority's reliance on the "cl oseness of the | egal issues raised" is not
sustai nabl e. Respondent's chal | enges to the el ecti on were based, for the nost
part, on questions of fact. As the Board s factual determnations are
entitled to great deference they cannot present "close cases that raise

i nportant issues concerning whether the election ..." was properly conduct ed.

(J. R Norton v. ALRB, supra, 29 Gal.3d. 1, 39-40; see al so Ron Nunn Farns,

supra, 6 ALRB Nb. 41; Robert J. Lindeleaf, supra, 9 ALRB No. 35.) The

najority errs by not drawng this distinction between factual and | egal
I SSues.
Respondent' s contention regardi ng the Board s adoption of the |egal

standard regardi ng msconduct of nonparties found in NL.RB v. Aaron

Brothers, Gorp., supra, 563 F.2d 409, is a legal issue. However as expl ai ned

above, adoption of that standard was nerely a refinement of earlier Board
precedent. As such, we conclude that Respondent's argunent did not present a

cl ose | egal
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guestion so as to insulate it fromnakewhol e responsibility for the | osses
caused by its unl awful refusal to bargain.

As we find that Respondent’'s pursuit of its | egal challenge was
not reasonable, we woul d grant a nakewhol e award to conpensate its
agricultural enpl oyees for the economc | osses they suffered as a result of
Respondent' s unl awf ul behavior. Having found that Respondent's litigation
posture was not reasonable, it is unnecessary for us to inquire whether or
not it was pursued in good faith. However, here again we disagree with the
najority's anal ysis of the issue.

The majority cites Respondent's early notice to the UFWthat it
woul d engage in a technical refusal to bargain as the only evidence of
Respondent's good faith.¥ However, the najority fails to consider
Respondent' s conduct in unilaterally altering wages and working conditions
from August 1982 through March 1983, its attenpt to set up an enpl oyee-
nanagenent commttee just before the election, and the di scrimnation
against its Hl crew Ve have previously held that in eval uating an
enpl oyer's conduct in a technical refusal to bargain case, we can consi der
other unfair |abor practices coomtted by the enpl oyer agai nst bargai ni ng

unit nenbers. (See Frudden Produce, Inc., supra, 9 ALRB No. 73.)

Respondent' s conduct surrounding its refusal to bargain strongly exhibits a

strategy notivated by the desire to del ay bargai ni ng

Wi | e we have previously found that a Respondent's delay in respondi ng
to the union's request to bargain is indicative of bad faith (see Frudden
Produce, Inc. (1983) 9 ALRB No. 73), it does not necessarily followthat a
pronpt response evi dences good faith, especially in the instant case where
thisis the only factor relied on by the magjority.
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and under m ne support for the UFW

Even in the face of these nunerous unfair |abor
practices, the ngjority finds an absence of evidence to indicate that
Respondent sought judicial reviewof its election objections for the
purpose of delaying its bargaining obligation. This short-sighted
concl usion ignores the fact that Respondent's unfair |abor practices
precl uded t he devel opment of any bargai ni ng rel ati onshi p bet ween Respondent

and its enpl oyees' certified representative. (See Frudden Produce, Inc.,

supra, 9 AARB No. 73.) Howthen, can the najority find that Respondent's
conduct was not undertaken for the purpose of del ayi ng the bargai ni ng
obl i gati on?

The najority's decision not to anward nakewhol e for Respondent's
unl awful refusal to bargain does not conport with the Suprene Court's

decision in George Arakelian Farns v. Agricultural Labor Rel ations Bd.,

supra, 40 Cal.3d 654. The majority has failed to eval uate Respondent's

clains inlight of court and Board precedent, standards of judicial review,
and common sense. Accordingly, we dissent. V¢ can only point out to our

col |l eagues that their ill-conceived anal ysis does a great disservice to the
Act and to the farnworkers who have suffered economcal |y from Respondent's

unl awful conduct. Dated: Decenber 29, 1986

PATRK W HENNNG Menber JORGE

CARR LLQ Menber
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NOT CE TO AR GLTURAL EMPLOYEES

A representation el ection was conducted by the Agricultural Labor Rel ations
Board (Board) anong our enpl oyees on April 9, 1981. The najority of the
voters chose the Lhited FarmVWrkers of Arerica, AFL-AQ (URW to be their
union representative. The Board found that the el ection was proper and
officially certified the UPWas the excl usi ve col | ective bargai ni ng
representative of our agricultural enpl oyees on Novenber 3, 1982. Wen the
UFWasked us to begin to negotiate a contract, we refused to bargain so that
we could ask the court to reviewthe election. In addition, we nade a nunber
of changes in the wages and working conditions of enpl oyees wthout first
notifying and offering to bargain wth the UFW The Board has found that we
violated the ALRA by refusing to bargain wth the UFWand by naki ng t hose
changes wthout first telling the union and offering to bargai n about them
The Board al so found that we violated the law by transferring a portion of
the head | ettuce and cabbage work away fromthe HI| crew because of the union
synpat hy and activity of crew nenbers.

The Board has told us to post and publish this Notice and to take certain
additional actions. V& wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to decide whether you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a uni on chosen by a najority of the enpl oyees and
certified by the Board,
5 To dact together with other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

> whk

Because it is true that you have these rights, we promse that:

VE WLL NOI transfer work away fromthe HI crew or in any other way
discrimnate against agricultural enployees because of their union
activities.

VE WLL NOI' make any changes i n your wages, hours, or working conditions
wthout first notifying and bargai ning with the UFW

VE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.
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VWE WLL, on request of the UFW rescind the unilateral increases in hourly
and piece rates granted to nenbers of the bargaining unit and nake those
enpl oyees whol e for any economc | osses suffered as a result of those

uni | at eral changes.

VEE WLL nake whol e nenbers of the HI crewfor all economc |osses they
suffered as a result of our transferring harvest work away fromthat crew

VE WLL nmake whol e enpl oyees for economc | osses resulting fromthe
reduction in celery production and the merging of the celery crewwth the
| abor contractor crew

VEE WLL restore Joaquin Rcardo to his position as a packer in the Martinez
harvest crew and make hi mwhol e for all economc | osses he suffered as a
result of being assigned to work as a cutter rather than a packer in the
cel ery harvest crew

Dat ed: PLEASANT VALLEY VEGETABLE GO CP

By:
(Representati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 112 Boronda Road, Salinas, California
93907. The tel ephone nunber is (408) 443-3161,

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT REMOVE CR MUTI LATE
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CASE SUMVARY

M easant Vall ey Veget abl e/ UFW 12 ALRB No. 31
Case Nos. 82-CE16-X
82- (& 128- X
83-CE 2- X
83- (& 160- X
83- (& 160- 1- X
AL DEQ S ON

The Regional Drector reinstated a previously di smssed charge whi ch al | eged
that Respondent unlawful |y shifted harvest work away fromits own crewto a

| abor contractor. The ALJ deni ed Respondent's Mition to dismss the charge
and found Respondent's transfer of work to be unlawful. The ALJ concl uded
that Respondent unilaterally increased the follow ng hourly or piece rates for
its enpl oyees in violation of section 1153(e) and (a):

1. Hourly wage increase instituted on August 1, 1982;

2. Harvest piece rate increase instituted on Septenber 1, 1982;

3. New piece rate established for endi ve and escarol e harvest in Decenber
1982;

4. New piece rate established for bok choy and napa harvests i n Decenber
1982;

5. Newpiece rate for Hl crewto harvest endive and escarol e i n Novenber
1983;

6. P ecerate increases for all varieties of lettuce in March 1983.

The ALJ concl uded that Respondent viol ated section 1153(e) and (a) of the Act
by failing to notify and offer to bargain wth the U-Wover its decision to
nerge the H2 celery crewinto the crewof its |abor contractor. He al so
found that Respondent breached an agreenent to permt enpl oyee Joaqui n R cardo
to continue to work as a packer. The ALJ found that Respondent's repudi ation
of the negotiated agreenent constituted an unlawful unilateral change in
violation of section 1153(e).

The ALJ concl uded that Respondent violated section 1153(e) and (a) of the Act
by failing to bargain over its decision to transfer harvesting work to | abor
contractors. He found that the transfer involved a nandatory subject of
bargai ning and that the bargai ning obligation extended to the decision as well
as to the effects of the transfer.

The ALJ concl uded that Respondent unlawful |y refused to effects bargai n over
the follow ng reductions in crop acreages and production



1. The decline in cabbage acreage and production during the
1981- 1982 season;

2. The decline in cel ery acreage and production during the
1981- 1982 season,

3. The decrease in cabbage acreage and production during the
1982- 1983 season;

4. The decrease in celery acreage and production during the
1982- 1983 season;

5. The decrease i n cabbage acreage and production during the
1982- 1983 season.

Fnally, the ALJ concl uded that Respondent did not present a
reasonabl e litigation posture in pursuing its technical refusal to
bargain. Having made this determnation, he found it was not
necessary to determne whether it was acting in good faith in
refusing to bargain. The ALJ recommended a nakewhol e award to
renedy Respondent’'s unl awful refusal to bargain.

BOARD DEAQ S ON

The Board revi ened Respondent's Mtion to Osmss the reinstated
charge under the national board s decision in Ducane Heating Corp.
(1985) 273 NLRB 1389. This case established a new standard for
review ng the propriety of reinstating a previously di smssed
charge. The Board adopted the reasoni ng and deci sion i n Ducane but
decided not to apply that new standard to this case. The Board al so
rejected the ALJ's analysis of the technical refusal to bargain. It
found, contrary to the ALJ, that Respondent's litigation posture was
reasonabl e and asserted in good faith. The Board therefore did not
award a nakewhol e renedy for Respondent’'s unlawful refusal to
bargain. In all other respects, the Board affirnmed the deci sion of
the ALJ. The Board did not, however, adopt the ALJ's proposed
status quo ante renedy for Respondent’'s discrimnatory transfer of
har vest wor k.

D SSENTI NG GPI N O\S

Chai r per son Janes- Massengal e and Menber onot di ssented fromt he
Board's resolution of the reinstated charge. They woul d apply the
Ducane anal ysis to this case and di smss charge nunber 82- CE-16- X

Menbers Henning and Carrillo dissented fromthe majority's

concl usi on that Respondent's technical refusal to bargai n was
reasonable and in good faith. They anal yzed each of Respondent's
argunents and found thembased mainly on factual issues. They

poi nted out that the Board s factual determnations are entitled to
great deference. They al so considered Respondent's other repeated
violations and concl uded that Respondent was not acting in good

T
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faith. Menbers Henning and Carrillo woul d anard nakewhol e to
renmedy Respondent's unlawful refusal to bargain.

* * *

This Case Summary i s furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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JAMES VO PVAN, Admini strative Law Judge:

This case was heard by me on June 4, 5, 6 and 7, 1984, in xnard,
California. It arose out of a series of charges filed by the United Farm
VWrkers of Averica, AFL-AQ O ("URW) allegi ng that Respondent M easant
Val l ey Vegetable Go-op ("PWC') violated the Agricul tural Labor Rel ations
At. (GC E. 1-A 1-E 1-1, 1-J and 1-0.) The original conplaint issued
Decenber 7, 1982, (GC Ex IF); it was anended April 30, 1984 to include
additional charges (GC Ex 1-T, hereafter referred to as the "conplaint"),
and was agai n anended May 16, 1984 to del ete one substative all egati on
(GC Ex 1-T, Paragraph 25 and QX 1-V). At the outset of the hearing two
nore allegations were deleted (1:7;, GC EBEx 1-T, Paragraphs 15 & 22), and a
stipulation was introduced which elimnated the need for further evidence
ei ther on Respondent’'s technical refusual to bargain or on a nunber of its
unilateral changes in working conditions. (GC Ex. 2.) Included in the
stipulation was an agreenent to nmake tht entire record in the underlying
el ection case (81-RG4-OX) a part of thisrecord. (GC E. 2, p. 5.) O
the second day of hearing another stipul ation was entered i nto whi ch had
the effect of adding one nore unilateral change in working conditions to
those already alleged. (I1:1 and see |V:65.)

Al though Respondent conceded its technical refusal to bargain and
admtted a nunber of the unilateral changes in working conditions, it took
the position that it had acted reasonably and in good faith; and it denied
the allegation that one of the unilateral changes —the tranfer of work
away froma harvest crew-- was notivated by a desire to punish the crew

for its union activities.



FI ND NG GF FACT

. JURSOCION

The parties stipulated that Respondent M easant Valley Vegetabl e
Go-op (hereafter "PWC') is an agricultural enployer, that the Uhited Farm
VWrkers of Anerica, AFL-AQ (hereafter "UFW) is a | abor organi zation, and
that the Board certified it as the exclusive collective bargaining
representative for all Respondent's agricul tural enpl oyees on Novenber 4,
1982, in 8 ARBNo. 82. (GC Ex. 2.) In addition, Respondent admts that
the nenbers of its celery, |lettuce and cabbage crews are agricul tural
enpl oyees and that the charges herein were filed and served on the dates
alleged in the conplaint. (1:6.)
[1. RESPONDENT' S CPERATI ONS

PWC is a narketing cooperative made up of independent growers.
Wile it has operations in both the Santa Maria and the knard/ Vent ura
areas, only the latter is involved here. PWCis run by a Board of
Drectors which neets nonthly. |Its chief executive officer is the General
Manager; he answers to the Board of ODrectors and works wth its Executive
Commttee in conducting the co-op's day to day affairs.

Over the years, PWC has devel oped a clientel e whose needs it
seeks to neet. To this end, the General Manager works wth the Sal es
Manager to draw up a yearly master plan designating vegetables to be grown
and acreages to be allocated. The plan seeks to take into account the
antici pated needs of PWC s custoners and the production capabilities of

its growers in a nanner which wll naximze their financial return.



The nechanismfor realizing these crop and acreage goals is the
"pool". Pools are nothing nore than sign-up sheets, one for each crop,
circul ated anong grower nenbers in order to obtain coomtnents to pl ant
and cultivate shares of the acreages all ocated to each prospective crop.
G owers decide for thensel ves whether or not to participate in a
particular pool and, if they decide to do so, the extent of their
participation. PWCs aimis to conplete all of its pools and thereby
carry out its master plan.

There are a nunber of pools: cabbage, cauliflower, celery,
spi nach, head |l ettuce and ronaine. There is also a residual or mxed pool
(sonetines referred to as the "mxed | ettuce" or "mxed vegetabl e" pool)
whi ch includes varieties such as amesto, bok choy, butter, endive, escarole
and napa, the units of which are grown on conparatively snall acreages.
The conposition of the mxed pool and the relative sizes of the other pool s
vary fromyear to year

The nmaster plan is fornulated in May and June; sign up sheets are
circulated in June, July and August; and by Novenber PWC has a fair idea
of what to expect, although changes sonetines do occur as |ate as March of
the fol | ow ng year

I ndi vidual growers prepare, plant and cultivate their ow crops;
PWC then steps in to harvest, pack and ship them The harvest season
usual |y begins in Septenber or Gctober and lasts until My or June of the
followng year. Sone crops such as mxed, ronai ne and cabbage are
har vest ed—ei t her regul arly or sporadi cal | y—+hroughout the season, while
ot hers—head | ettuce, for exanpl e-are harvested only during one portion of
t he season.

Cay to day decisions as to which crops to harvest and whi ch



fields to harvest themin are nmade by the General Manager. He confers

wth his Feld Supervisor and the Sal es Manager each afternoon to set up a

cut" or "harvest" sheet for the followng day. S nce only a portion of
the orders to be filled are received prior to the day on which they are
cut, planning is necessarily flexible. As new orders conme in and existing
ones are increased or decreased, the Sales Manager will coordinate wth
the General Manager and the F eld Supervisor. The Field Supervisor

det ermnes enpl oyee and equi prent needs, obtains crews, nakes the day to
day work assi gnnents, and determnes when crews shoul d be shifted fromone
| ocation to anot her.

PWC uses both its own harvest crews and those of | abor
contractors. During the four seasons enconpassed in the conplaint, PAWC
utilized a nunber of enpl oyee crews. The two nost involved in this
proceedi ng were Harvest Gew No. 1 (the "HI1" crew which worked in
cabbage, m xed veget abl es, romai ne and head | ettuce, and Harvest QG ew Nb.
2 (the "H2" or "Celery" crew which was confined to celery. During the
sane period, PWC used two contractors: Larry Martinez and G eg Cheveres.
Cheveres had done thinning and hoeing for PAVMC prior to 1980, but it was
not until March of that year that he began to harvest cabbage, romaine,
mxed and head | ettuce—an assignnent which led to the elimnation of a
third PAMC crew ("Pastor's Qew'). S nce then, Cheveres' work has been
confined to cabbage, mxed and romai ne, wth increasing enphasis on
cabbage. In February, 1984, he went out of business and was repl aced by
another contractor, a M. Quevas. Larry Martinez had harvested at PAC s

Santa Maria operation prior to 1980, but it was



not until the beginning of the 1980-81 season that he was brought into the
xnard/ Ventura area. He began harvesting celery and, in March 1981, was
assigned the other harvests as well. S nce Novenber 1981, his work has
been increasingly concentrated in head | ettuce and celery to a poi nt where,
in 1983-84, he no | onger harvested any cabbage, m xed or ronaine.

Gontract or enpl oyees are conpensated differently than PAMC
enpl oyees; their piece rates are conparabl e, but they recei ve none of the
fringe benefits to which PWC enpl oyees are entitled.?
1.  THE FACTS SURROUND NG THE ALLEEED UNFAI R LABCR PRACTI CES

The unfair |abor practices alleged in the conplaint, as anmended,

fall intothree categories: (1) atechnical refusal to bargain arising

out of PWC s election objections; (2) unilateral changes in wages and

wor ki ng conditions occurring after the el ection; and (3) discrimnation

because of union activity by depriving the PAMC crew nost active in the

union canpaign (the Hl1 Gew of better paying assignnents in the head
| ettuce and cabbage harvests and using | abor contractors instead.

A though the alleged unfair |abor practices occurred over a four
year period, they are neverthel ess interrelated both factually and
legally: factually, because they involve simlar notives and busi ness
considerations; and |egal |y, because, taken together, they provide the

background or context required to wei gh and assess the

1. Al harvest work at PWCis paid at piece rate, but earnings
are not tied to individual productivity. They depend instead on crew
productivity. Each enpl oyee recei ves an equal share of the anount
obtained by multiplying the piece rate by the nunber of cartons harvested
each day by his or her crew



individual allegations. This context and the interrelationship of
events are best understood by adopting an historical approach and
recounti ng events as they occurred, season by season, from1981 to
1984.

A The 1980-81 Season; The Union Canpai gn and the H ection

Al t hough there had been sone dissatisfaction on the part of
Respondent' s enpl oyees in earlier years, it did not devel op into a denand
for unionization until 1981. |In late February a considerabl e portion of
the 20 or so PAC enpl oyees in the HI O ew began canpai gning for UFW
representation and circulating union literature and authori zati on cards
anong t hensel ves and anong the other PWC and contractor crews.

Respondent opposed uni oni zati on and, to that end, undertook a
nunber of inprovenents in wages and working conditions while the canpai gn
was underweight (1) it reduced the nunber of hours required to qualify for
vacation; (2) it granted a wage increase; and (3) it unsuccessfully
attenpted to set up a joint enpl oyee-enpl oyer |abor relations commttee.
Al though there was testinony from nanagenment representatives that these
changes had been determ ned upon beforehand and/ or were taken solely in
response to econom c conditions, Respondent's awareness of the organi zi ng
drive, the Drectors’ mnutes describing the changes (GC Ex. 11), the
witten communications to enpl oyees (GC Exs. 3, 4 &5), the | ack of any
establ i shed history of regul ar wage increases, and-nost of all -- the
timng nmake it clear that benefits were granted in the hope of defeating
the UFWin the el ection.

Oh April 2, 1981, the WFWfiled its petition for



Certification; on April 9 the election was held; and on July 29, after
resol ution of a determnate nunber of challenged ballots, a revised Tally
was issued giving 100 votes to the UFW 71 for no-union, and | eaving 20
chal I enges unresol ved. Meanwhile, PWC had filed its C(bjections to the
el ection; and, on July 7, 1981, the Executive Secretary issued a Report
setting two for hearing and dismssing the rest: one alleging inproper

el ectioneering at a polling area and the other asserting Board Agent
msconduct in policing that area. O August 11 and 12, a hearing was
conduct ed before an Investigative Heari ng Examner, and on

Decenber 3, 1981 —one nonth into the 1981-82 harvest season —he issued a
deci sion overruling PAMC s clai mof Board Agent m sconduct,

but sustaining its claimof inproper electioneering; he therefore
recormended that the el ection be set aside.?

B. The 1981-82 Season

The season began a nonth before the | HE i ssued his deci sion and
was nar ked by significant changes in crop conposition and crew al |l ocati on.

Because neither PAVC nor its grower nenbers believed cabbage
would be a profitable crop, the cabbage pool was nuch smaller than

the previous season. (I111:112.)¥ It dropped 52%

2. It was not until the beginning of the next succeedi ng season
-- 1982-83 -- that the Board issued its Decision reversing the | Hg
overruling the el ectioneering objection, and certifying the U-Was the
col | ective bargai ning representative for PAMC s enpl oyees and t he
enpl oyees of its labor contractors. (P easant Valley Vegetabl e Go-op
(Novenber 3, 1982) 8 ALRB Nb. 82.

3. General Manager John Srees testified that cabbage had only
been a profitable cropin 2 or 3 of the past 15 years, but that in those
years it had proven very profitable. (I11:111-112.)
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from531.26 acres in 1980-81 to 255.94 acres; or, stated in terns of crop
yield, down 43% from 306, 154 cartons to 173,533 cartons. Qher things
bei ng equal, a drop in cabbage production will result in a decline in
income for HI Oew nenbers because the piece rate they recei ve for cabbage
is pegged at a | evel which yields greater earnings for a cormensurate
anount of work than any other crop except head | ettuce. (See discussion at
page 21, infra.)

The parties stipulated that PAMC did not notify or offer to
bargain wth the UPWover the effects of the decrease in cabbage acreage or
production. General Manager Frees expl ai ned that he chose not to do so for
this or for the other crop declines because deci sions over what crops to
grow and what acreages to plant are made by its individual nenbers and not
by PWC

There was al so a decrease in the celery pool, but it was not as
pronounced as w th cabbage: acreage declined 9% from382 acres in 1980-81
to 348.73 acres in 1981-82; or, stated in yields, down 8%from371, 161 to
341,543 cartons. Again the reason had to do wth expected returns; Frees
expl ained that celery had not been profitabl e since 1979. (I11:111.)

The decline in celery producti on neant | ess work for PAC s
celery crew (the H2 GOew,; yet, as wth cabbage, the UFWwas not notified
or given an opportunity to bargain over the effects of the decline.

The 1981-82 season al so narked the begi nning of a significant
change in the manner in which PWC assigned and al | ocated work. There was
i ncreased reliance on | abor contractors, and it was acconpani ed by a

pronounced shift toward using them
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rather that the Hl Qew in the cabbage and head | ettuce harvests. The HI
G ew was instead assigned nore work in the mxed vegetabl e and ronai ne
harvests. S nce the piece rate for head lettuce, like that for cabbage,

yi el ds higher earnings than can be obtained froma comersurate anount of
work in other crops, nenbers of the HI Qew coul d expect reduced earni ngs
as aresult of the shift (see p. 21, infra) ; yet, PAMCdid not notify or
offer to bargain wth the UFWover its reallocation of work.

There was consi derabl e testinony as to PAMC s notive for the
real l ocation. General Counsel naintained that it acted to penalize the HI
Qewfor its |eadership in the union organi zati onal canpai gn; while
Respondent of fered a nunber of justifications relating to cost, efficiency,
equi pnent and the desire of the crew These conpeting expl anations are
dealt wth in Section IV, bel ow

Two ot her changes occurred during the 1981-82 Season: Onh August
1, 1982, hourly rates for tractor drivers, irrigators and ' nenbers of the
cel ery transplant crew were increased; and one nonth |ater, on Septenber 1,
1982, piece rates were increased for each harvest crop. (Resp. Ex. 5 &
GC Exs. 2 &9.) Both sets of increases were inplenented w t hout
notification or bargaining wth the UFW According to Respondent, they
cane in response to conpl aints fromsone workers and sought "to conpl enent
wages being paid in the area at the tine." (111:9.) Frees testified that
the UFWwas not notified because Respondent believed that the ALRB woul d
accept its IHE s recommendation that the el ection be set aside. (111:119)

Because of the changes whi ch were nmade during the 1981- 82
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season, PAMC is alleged to have coomtted the foll owi ng unfair | abor
practices: (1) afailure to bargain over the effects of the decline in
cabbage acreage and production (Conplaint, Para. 16); (2) afailure to
bargai n over the effects of the decline in celery acreage and producti on
(Gonpl ai nt, Para. 17); (3) a failure to bargain over the increase in the
hourly wages instituted August 1, 1982 (Conplaint, Para. 18); (4) a failure
to bargain over the increase in harvest piece rates instituted Septenber 1,
1982 (Conpl aint, para. 19); and (5) a shift of higher payi ng cabbage and

| ettuce work away fromits Hl QGew and over to | abor contractors w thout
notifying or offering to bargain with the union and as a neans of

penal i zing the Gewfor its support and activity on behal f of the UFW
(Conplaint, Paras. 7, 8 & 9.) C The 1982-83 Season

Oh Novenber 4, 1982—ene nonth into the new season—+he Board
reversed the | HE and certified the UFWas the col | ective bargai ni ng
representati ve of POQCV s enpl oyees and the enpl oyees of its |abor
contractors. (8 ALRB No. 82.) A week later on Novenber 10, the UFW
requested that negotiations begin and, along with its request, sought
information to assist it in bargaining. (BEx Ato GC Ex. 2.) The request
was received Novenber 16 (GC Ex. 2, para. 6), and on Novenber 17, PAC s
attorney wote back explaining that his client intended to chal | enge the
certification in court and therefore woul d not agree to neet and bargain.
(Ex. Bto GC Ex. 2.)

Meanwhi | e the season had begun. hce again, there was a drop in

the acreage and production of both cel ery and cabbage
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because neither PAC nor its grower nenbers expected themto be profitable.
Cabbage acreage declined 16% from 255.94 acres in 1981-82 to 215.18 acres,
and production dropped 45%from 173,533 to 96,183 cartons. Cel ery acreage
declined 23% from348.74 acres to 267.55 acres, and production dropped 50%
from341,543 to 170,734 cartons. And once again, PAMC did not notify or
offer to bargain wth the UFWover the effects of these |ines.

Aong wth the decrease in cabbage and cel ery cane the addition
of four newvarieties to the mxed pool -- endive, escarole, bok choy and
napa. After surveying going rates for the new varieties, PWC established
a piece rate of $0.80 per carton for bok choy and napa and began payi ng
Larry Martinez' crew $0.57 for endive and escarole. (1V65.) These rates
were put into effect in Decenber 1982 when PWC began to harvest the new
varieties, and this was done without notifying or giving the UFWan
opportunity to bargain over the newrates. Frees testified, at one point,
that this was an oversight on his part (I11:128-129) and, at another, that
he did not notify the UFWbecause he did not believe that it represented
the workers. (1V:7.)

A though | abor contractors did not harvest as |arge a portion of
PWC s overall output in 1982-83 as they had in 1981-82, they did naintain
their predom nance in the cabbage harvest and they received an even
greater share of the head | ettuce harvest than they had had enjoyed the
previ ous season. The HI Qew continued to be relegated to the mxed and
ronai ne harvests. Qew nenbers were unhappy with the situation and, in
February, presented a petition to nanagenent seeki ng nore cabbage and

m xed | ettuce work and fewer
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assignnents to second cuttings in fields originally harvested by
contractor crews. (GC Ex. 17.)

Anonth later, in March 1983, PWC increased piece rates for al
lettuce varieties. (GC E. 2, Para. 17; GC Ex. 7; Resp. Ex. 4.) As
wth previous increases, this was done wthout notifying or offering to
bargain wth the union. According to managenent, the adj ustnent was
occasi oned by the heavy rains during the season whi ch prevented equi pnent
fromentering the fields, thereby slow ng the pace of the harvest and
dimnishing the earnings of PAWMC s enployees. (I11:120.) Frees testified
that he was unaware that the union had not been contacted. (I11:121.)

PAMC did neet wth the UPWto discuss the related issue of
paynent for the tinme the Hl Qew spent waiting to begin work due to
i ncl enent weather (111:120); and, eventual |y, crew nenbers received | unp
sumpaynents for their standby tine. (I11:147-148.) Likew se, the UFWwas
notified and given an opportunity to bargain over a change in the
Admni strator of the conpany's pension fund and over changes in the payrol
week and the payroll checks and stubs. (Resp. Exs. 7 & 10.)

Based upon those changes whi ch were nade w thout notice or
bar gai ni ng and upon its refusal to honor the UPWs certification, PAMCis
alleged to have coomitted the follow ng unfair |abor practices during the
1982-83 Season: (1) a technical refusal to bargain with or supply
information to the certified representative of its enpl oyees (Conpl aint,
Paras. 10-14); (2) a failure to bargain over the effects of the decrease in
cabbage acreage and production (Gonplaint, Para. 17); (3) afailure to

bargai n over the effects of
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the decrease in celery acreage and production (Conplaint, Para. 16); (4) a
continuation of the practice of shifting hi gher payi ng cabbage and head

| ettuce work away fromthe HI1 Qewto labor contractors wthout notifying
or offering to bargain wth the UFWand as a neans of penalizing the crew
for its support and activities on behal f of the union (Conpl ai nt, Paras.

7, 8 &9); (5 afailure to notify or offer to bargain wth the UFWin
establishing a piece rate for Larry Martinez' crew when it began harvesting
endi ve and escarol e in Decenber 1982 (GC Ex. 2; Para. 18; 1V.65); (6) a
failure to notify or offer to bargain wth the UPWin establishing a pi ece
rate for bok choy and napa, which PAMC first began to harvest in Decenber
1982 (11:2; 1V:65); and (7) a failure to notify or offer to bargain wth
the UFWover the increase in the piece rates of all varieties of |ettuce
in March 1983 (Conpl ai nt, Para 20).

D The 1983-84 Season

The drop i n cabbage acreage and producti on was even nore
pronounced this season than in previous years; acreage was down 66% from
215.18 acres to 95.25 and production declined 44% from96, 183 to 63, 803
cartons. On the other hand, there was a consi derabl e i ncrease in mxed and
romaine crops. Al of this, taken together wth an even nore clearly
defined real | ocati on of head | ettuce and cabbage production to |abor
contractors and mxed and ronai ne production to the HI QOew served
further to di mnish the expected earnings of HlI Gew (Once again, neither
the decline in cabbage acreage and production nor the continued shift of
work in cabbage and head |l ettuce to | abor contractors was brought to the

attention of the UFW
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But that was not the only change. Respondent began to utilize
its Hl crewto harvest endive and escarole and, without first notifying or
offering to bargain with the UW established a piece rate of $0.53 per
carton for the two crops. (IV: 65.) The celery acreage agai n declined
(from267 acres down to 172 acres) and the nunber of PWC enpl oyees
returning to the H2 CGelery Oew dropped to 8 froman average of 10 or 11
during the previous season. Aven the nature of the equi pnent utilized by
PAMC 12 to 14 workers are required if the crewis to work efficiently.
PWC therefore decided to nerge the remmants of its H2 Gewinto the
Martinez crew This was done without notifying or offering to bargain with
the UFW Wen the union | earned what had occurred, it objected; and two
neetings were held to discuss the nerger and its effects. But the UFWwas
unabl e to persuade PAMMC to retain the H2 Qew nenbers as enpl oyees, and
eventual |y they were transferred over to the Martinez payroll. It did,
however, obtain severence benefits for one of the crew nenbers who, because
of his weight, was unable to do the bending required by Martinez nethod of
packing. (Resp. Ex. 9 AL.)

At the neeting between managenent and the Qrew in which the
nerger was first announced (Novenber 21, 1983, the day before the first
neeting wth the union), the three crew nenbers who were cutters were told
that, because of their seniority, they would "have the opportunity" to pack
inthe Martinez crew (11:10.) Athough there is no difference in pay,
packing is easier than cutting; this is especially soin the Martinez crew
because cutters nust bend over to cut the celery rather than having it

placed on a table or cart as
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was done in the H2 crew (11:19-22.) The roost senior of the three,
Qoniel Tellez, was i medi atel y assigned to pack; the other two, Joaquin
R cardes, who was next in seniority, and Gl di no Espi no, who had the | east
seniority, were assigned to cut. (I11:11-12.) Wen the size of the
Martinez Oew was increased the foll ow ng day, Espino rather than R cardes
was given the packing assignment. (11:13-14.) A the neeting | ater that
day wth the UFW R cardes conplained. (11:14.) Seniority dates were
checked, and it was agreed that he was entitled to pack. (I1:14.) He
then went on to contend that the increase in the size of the Martinez crew
was enough so that both he and Espi no should be all owed to pack. (I11:14.)
Managenent responded that it was not and that Espino nust return to
cutting. (11:14.) R cardes acqui esced, saying that it was all right.
(11:14.)

The next day he arrived at work to find Espino still packing.
(I'1:15.) He conplained to the Martinez foreman, Chato, who told himto
renove Espino and take his place. (I1:15.) Wen Rcardes said that it
was not his place to renove a co-worker froman assignnent, it was agreed
that, for the rest of the day, they would split the packing work. (11:15-
16.) Subsequently, R cardes was reassigned to work in another PWC crew
(11:161.)

It was not until Decenber 5 that he was again returned to the
Martinez crew. By that tine, Espino was no |onger enpl oyed, and R cardes
was assigned to pack. (11:17.) He continued to do so until the crew was
laid off for lack of work three days later. (11:18.) It was recalled on
Decenber 28, but R cardes notified the conpany that he was ill and
received the day off. (11:18.) Wen he
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returned the next day, he had to wait sone tine before he was allowed to
begin and then was told that he had to work as a cutter. (11:18-19.) S nce
that time, he has not been allowed to pack. (11:19.)

Because of this and because of the other changes nade during the
1983-84 season, PAVMC is alleged to have coomtted the fol | ow ng unfair
| abor practices: (1) a failure to bargain over the effects of the decrease
I n cabbage acreage and production (Gonpl aint, Para. 16); (2) a continuation
of its practice of shifting higher payi ng cabbage and head | ettuce work
anay fromthe HI Gewto labor contractors wthout notifying or offering
to bargain wth the UFAWand as a neans of penalizing the crewfor its
support and activity on behal f of the union (Conplaint, Paras. 7, 8 & 9);
(3) afailure to notify or offer to bargain wth the UFWin establishing a
piece rate for its Hl QOewwhen that crew began harvesting escarol e and
endi ve in Novenber 1983 (Conplaint, Para. 24; 1V.:65); (4) afailureto
notify and offer to bargain wth the UFWover its decision to nerge and H 2
Celery Gewinto the crewof its labor contractor (Gonplaint, Para. 21);
and (5) a failure to honor its agreenment to allow cutters wth seniority in
the H2 crewto transfer over to the Martinez crew as packers. (Conplaint,
Para. 23.)
E Overall Trends

The unfair |abor practices which PACis alleged to have
coomtted have their factual bases in trends which began in 1981 and
conti nued on through June 1984. There is, first of all, the decline in the

si zes of the cabbage and cel ery pool s acconpani ed by
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increases in the size of the ronaine pool and in the size and variety of
These shifts are evident in Table 1.

the mxed pool .

TABLE 1

QOVPCE TION GF CRCP POOLS FROM 1980- 81 SEASON THROUGH 1983- 84 SEASON
BY ACREAGE PLANTED AND BY CARTONS HARVESTED (Prepared from
Gounsel Exhibits #2 and #8; and Respondent’'s Exhibits

Gener al
#1 AE and 12 AE)

Cabbage
Head Lettuce
Celery

@)
xe)

o]

M xed

Ronai ne
Cabbage

Head Lettuce
Cel ery

NOTE: There is sone inconsi stency between exhibits.
| have utilized Respondent's figures. None of the di screpancies are
| arge enough to be significant.

1980- 81
318
213
531
512
382

1980-81
123, 288
81, 293
306, 154
136, 219
375, 514

ACREACGE

1981-82
273
140
256
285
349

CARTONS
HARVESTED

1981- 82
242, 759
120, 736
173, 533
144, 942
341, 543

1982- 83
170
170
215
207
268

1982- 83
232, 828
113, 101
96, 183
85, 345
170, 734

1983-84
339
339

95
489
172

1983-84
269, 421
135, 876
63, 793
67, 085
109, 001

Were it exists,

Next, there has been increasing specialization in the crop

assignnents of the various harvesting crews: Martinez' work has becone

concentrated in head | ettuce and cel ery, Cheveres'

Hl crewin mxed and ronai ne.
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TABLE 2

QOMPAR SON CP CARTONS HARVESTED PER CRCP PER SEASCN
BY PLEASANT VALLEY CREVG AND GONTRACTCR CREVG

(Prepared fromGneral Counsel Exhibit #8 and
Respondent’ s Exhibits #1 AE and #2 AE)

1980- 81
Qop A easant Vall ey Marti nez Chever es
Cabbage 233, 688 16, 343 56, 253
M xed 70, 450 299 52, 539
Ronai ne 32, 760 599 47,934
Head Lettuce 73, 936 52, 200 10, 083
Cel ery 199, 167 176, 346 -0-
1981- 82
Cabbage 43, 199 10, 969 119, 365
M xed 224, 566 -0- 18, 193
Ronai ne 80, 606 8, 154 13, 976
Head Lettuce 15, 983 128, 959 -0-
Cel ery 112,734 228, 709 -0-
1982- 83
Cabbage 26, 888 -0- 69, 295
M xed 202, 400 -0- 30, 428
Ronai ne 93, 469 556 19, 076
Head Lettuce 9, 789 75, 556 -0-
Cel ery 44, 484 126, 250 -0-
1983- 84
Cabbage 8, 276 -0- 55, 527
M xed 260, 018 -0- 9, 403
Ronai ne 112, 324 -0- 23, 552
Head Lettuce 10, 521 56, 564 -0-
Cel ery 9, 005 99, 996 -0-

NOTE There is sone i nconsistency between exhibits. Were it exists,
| have utilized Respondent's figures. None of the discrepancies are
| arge enough to be significant.

Third, PWC has continual |y increased both hourly wages and pi ece
rates so as to renain conpetitive in the |abor narket. These trends,
together wth its decision to contest the UPWs certification and its

rel uctance, neanwhile, to notify or bargain

-19-



w th the union over the inpact of the trends on the workforce, are the
bases for 15 distinct refusal to bargain allegations.

But before considering those allegations, it is necessary to
address the rel ated charge that one of the changes -- the decision to
confine the HIl crewprinarily to ronaine and mxed | ettuce -- was
notivated by a desire to penalize crew nenbers for its involvenent in the
uni on organi zati onal canpai gn.

V. THE ALLEGED D SCR M NATCRY TREATMENT CF THE H | CREW
ANALYS'S, GONCLUDI NG H NOINGS AND QONCLUSI ONS GF LAW

There is no question that, starting in 1981 and conti nui ng on
through 1984, PWC transferred a najority of its cabbage and head | ettuce
work anay fromthe Hl Qew and over to the crews of Cheveres (cabbage)
and Martinez (head lettuce). Nor is there a dispute over the significant
role which the HIl crew played in the uni on organi zati onal canpai gn.
General (ounsel presented extensive evidence of union activity by nost
crew nenbers and of managenent’'s awareness of their activity. Respondent
did not contest the crew s union invol verrent or the enpl oyer's awar eness
but confined its efforts to establishing that its opposition to
uni oni zation did not exceed permssible limts. (Resp. Bf., pp. 82-83.)

There is, however, a threshold dispute as to whether the HI| crew
suffered any harmby bei ng deprived of cabbage and head | ettuce work.
Wthout adverse treatnent there, of course, can be no discrimnation.
Respondent points out that the HI crewearns nore nowthan it did before
the real l ocation of work and further, that the crew earns nore and works
| onger each season than the contractor crews who received the work.

(Resp. Bf., pp. 77-81.)

This may well be so, but the real question is whether the
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H1 crew woul d have been better off still if it had retained its share of
the cabbage and lettuce work. If it would, then—+egardl ess of what it
earned or howit fared in conparison wth the contractor crews—t has
suffered adverse treatnent and the inquiry can nove on to examne PMCC s
notives for nmaking the change.

| find that the reallocation of work has had an adverse i npact on
the Hl crew The testinony of workers that the higher piece rates for
cabbage and head | ettuce allowthemto earn nore in those crops than they
could for a commensurate anount of work in other crops is corroborated by
an analysis of PAMC s production records. (Resp. Ex. 1 AE) Wen payroll
periods in which the HI Gew worked excl usively in cabbage and/ or head
| ettuce are conpared wth payrol| periods in which the crewwas confined to
mxed and/ or ronaine, the resulting averages denonstrate that, while fewer
cartons of cabbage or head |ettuce wll be picked in a given tine period,
the higher piece rate nore than conpensates for the difference. That being
so, the earnings of an H| crew nenber (adjusted for the increase in piece
rates over the past 4 years) woul d have been greater if they had been
all oned to continue wth cabbage and head | ett uce.

Respondent' s conpari son of the earnings and hours of the HI Oew
w th those of the contractor crew does establish that, after the shift, the
overal |l earnings and hours of those crews declined. But it does not follow
that, had the work remained wth the Hl Qew its hours and earni ngs woul d
| i kew se have decli ned.
That woul d only have happened if the crew had been confined to cabbage and

head | ettuce and not been all owed to harvest other crops
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when cabbage or head | ettuce work was unavailable (as is the case wth the

contractor crews). But to so confine the HI crew woul d
have been contrary to PAMC s announced policy of always giving it

the first opportunity to performavailabl e work.¥ Therefore, had

the crew kept its share of head | ettuce and cabbage, it would -- unlike the
contract ors—have continued to harvest mxed and ronai ne whenever it was not
ot herw se occupied. That is why conparison wth the contractors is

i napposite; the proper conparison is between howthe HI crew actual ly

fared w thout cabbage and head | ettuce and howit would have fared wth

them (See George A Lucas & Sons (1984) 10 ALRB No. 33, p. 6.)

Uhion activity, enployer know edge, and adverse inpact are not
enough, by thensel ves, to constitute a violation of section 1153(c)
because the transfer of work fromone part of the bargaining unit to
anot her, acconplished w thout |ayoffs or termnations, cannot be said to
be so "inherently destructive of inportant enpl oyee rights" as to
elimnate the need to deternm ne whet her the Respondent was notivated by
"substantial and legitinate business end[s]." (See NL.RB v. Geat Dane

Trailers, Inc. (1967) 388 US 26, 33-34.)

During the course of the hearing, PWC s w tnesses described a
nunber of factors which they said influenced the decision to transfer the
head | ettuce harvest to Martinez and the cabbage harvest to Cheveres. The
i ssue of notivation turns on an assessnment of those factors. Wre they

actually relied on? To what

4. And had that policy been abrogated, we woul d here be trying
the discrimnatory inpact of that abrogation.
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extent and in what conbination? Wat about the HI crews union
activities, were they relied upon as wel | ?

It is best to begin that assessnent by taking the factors one by
one.

1. Available Wrk. Respondent's w tnesses pointed out, quite

correctly, that the size of the cabbage and head | ettuce harvests have
shrunk since 1981. As aresult, less work is available in those harvests;
and the HI crew evenif it continued to receive the lion's share of the
wor k, woul d neverthel ess have recei ved nuch | ess than before.

The thrust of General Gounsel's argunent, however, is not that
the Hl crewreceived |l ess work in those two crops than it used to, but

that it received |l ess work rel ative to the anount done by the | abor

contractors. It no longer had the lion's share. That is so, and it cannot

be expl ained away by pointing to an overall decline in the harvests.

2. (osts. Another factor relied upon by Respondent's w tnesses

isthat it is cheaper to use | abor contractors than enpl oyees.
Respondent's Exhibit 4 A E contains the figures which were presunably used
in making that determnation. An examnation of the exhibit discloses a
di stinct difference between the cost advantage of using Cheveres instead of
the HIl crewin cabbage and the cost advantage of using Martinez instead of
the HIl crewin head | ettuce.

Cheveres' rates for mxed, ronaine and cabbage were all cheaper
than the respective costs for the PWC crew This neans that -- other

things being equal -- PWC woul d have real i zed a cost
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saving by conpletely replacing its crewwth that of Cheveres. But that is
not what happened; instead, his crewwent to work in cabbage and the HI
crew harvested mxed and romai ne. So the question becones: Was that the
nost cost effective allocation? The answer is no. In 1982-83, for
instance, it woul d have been cheaper to use Cheveres to cut mxed instead
of cabbage because the per carton savings fromusing himin mxed was

$0. 067 (%0, 962- $0. 895), conpared with a savings of $0.036 per carton by
havi ng hi mcut cabbage ($1.286-%$1.250). Mreover, the cost savings from
such an assi gnnent woul d have been further increased by the fact that nore
m x than cabbage can be cut each hour, thus magnifying the effect of the
differential. MNotice that this is true even though it woul d have been
cheaper to elimnate the HIl crew altogether and give all cabbage and m x
to Cheveres. The sane is true for the 1981-82 season and, in all

li kel i hood, for the 1983-84 season.?

Wth Martinez, it is a different natter. Based on the figures
presented at hearing, it appears that it woul d have been nore econom cal
not to have used himat all during the 1981-82 season because both his
ronmai ne rate and hi s cabbage and head | ettuce rate exceeded PAC s.

(Resp. Ex. 4.) However, given that he was utilized, it was i ndeed nore
economcal to have himharvest head | ettuce than ronaine. This is so
because the slight difference between the additional cost per carton using
himin romai ne ($0.083) instead of head | ettuce ($0.0876) is nore than

of fset by the fact

5. VW& do not have the unit cost of the HI| crewfor 1983-84,
but unless it declined (which is unlikely) it would have remrai ned cheaper
for Cheveres to cut mxed and HI| to cut cabbage.
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that |less head | ettuce than ronmai ne can be picked in a given tine period.
In 1982-83, his head | ettuce rate dropped bel ow PAMC s cost for that crop
so the advantage of using himin head | ettuce was no longer just a relative
one, as it had been the previ ous season, but becane absolute. He was
cheaper. There is no reason to believe that the situation changed in 1983-
84.

In summary, then, using Cheveres in cabbage was cheaper than
using the HI crew but even greater savings coul d have been realized by
using himin mxed, soit is hard to say that unit costs justify his
assignnent. Wth Martinez, there was no cost justification for using him
at all in 1981-82, but given that he was used, his assignnent to head
| ettuce was cost effective. The follow ng year there was a cl ear and
definite cost advantage in having hi mharvest head | ettuce.

It shoul d be noted, however, that cost per unit is only one K nd
of econony. There are others: nobility and specialization, for exanple,
can save noney by increasing efficiency. And they al so were relied upon as
justifications for using Cheveres and Martinez to cut head | ettuce and
cabbage (see Factors #3 and #6, below). Then, too, it is not clear that
PWC knew its precise unit costs in advance. It is conceivable that the
deci sion to use Cheveres in cabbage was nmade before it was possible to
cal culate that doing so woul d cost nore per carton than it woul d to have
had the work done by the HI Oew

3. HEuiprent. Both contractors provided, as part of their basic
unit charge to PAMC the equi pnent and servi ces needed to support their

harvest crews. Mrtinez had his own stitcher and a
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bobtail truck to nove it; he nmade the boxes, provided his own netal
stapl es and nai ntai ned his equi pnent.

Sone nmanagenent w tnesses nentioned this as an additional reason
for using himto harvest head lettuce. (111:88; IV.7-8.) But the cost of
provi di ng such equi pnent and servi ces has al ready been factored into the
cost conpari sion di scussed and relied upon above (see Factor #2: Qosts.)?
To characterize it as a new and additional reason for using Martinez woul d
be tantanmount to "doubl e counting. "7

Cheveres |ikew se had his own stitcher and a truck to nove it
fromfield to field; but his truck was not equi pped with front-or four-
wheel drive, and so he required assistance fromeither the grower whose
crop he was harvesting or fromPWC to nove in and out of nuddy fields
during poor weather. (11:45-46.) S nce cabbage and ronaine are grown in
| arger acreage units than the mxed varieties and therefore require | ess
novenent frompl ace to place, there is something to be said for confining
himto those two crops—at |east during periods when poor weat her was

expect ed.

6. In Respondent's Exhibits 4 AE it is included as a part of
the contractor's unit cost and it appears as "stitcher and supplies” in
the PWC crew costs. S nce the "stitcher and supplies" rate was sinply
appropriated fromthe contractor rate for the equi pnent (111:28), it
presunmabl y includes the cost of the bobtail truck as well.

7. There is also testinony to the effect that PWC saved noney
because Martinez had his own hauling arrangenent. (11:41; 111:122.) But
t hose savi ngs concern the 1980-81 season (G C Ex. 40) and have nothing to
do wth the transfer of work which occurred in the 1981-82 season because,
by then, the Teansters had gained the right to do all hauling invol ving
PWC crops. (111:122-123.)
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4. Scheduling and the How of Wrk. PWC s operation is one in

whi ch last mnute orders and changes are commonpl ace and all orders nust be
filled pronptly. Eficient scheduling to avoi d unnecessary interruption in
the flow of work is therefore quite inportant and was another factor relied
upon by managenent w tnesses as a justification for not assigning the HI
crew a greater share of the cabbage and head | ettuce harvests. PWC vice-
president DeFrau put it this way:

Vel |, you d be transferring. That'd nmean you' d be going to the
head | ettuce. | nean, they' re working all week on the mx, all
year from Novenber, Decenber, January, February, and here cones
[head] lettuce [in March]. Soneone's going to have to cut the mx.
Mx is basically an easy one. It's a easy coomodity to cut. Ckay,
here's head |l ettuce. Ckay. The[y] both have to be cut. This takes
a separate operation. Ckay? It was a |ot easier to keep our H |
continuously - [in mxed] - Lettuce, | think even the records wl|
show, you' re not going to go in head | ettuce that possibly cut
every day of the week. And you got spots; you got markets nore so
than the mx. And | think there is statistics that wll verify
this particular item So, if we have the mx, and we take the mx
and we junp to the lettuce, the lettuce, or we took Martinez and
junped himto the mx, the mx crew, Hl, to the head | ettuce, now
you got a conplete confusion. (111:69.)

General Manager Frees described it this way:

. . . Adtojuggle themaround in the mx or cabbage or celery or
caul i fl ower, whatever other different itens that we had, it would
have not, the flow of work probably woul d have been inpeded ....

[f] Pus the fact that usually in head | ettuce we are cutting out
of one particular field for that particul ar week versus when we are
in mx, we mght be working out of two, three, naybe four fields,
first cug, second cut. It all depends. (Ill:124; see al so
[11:125.

DeFrau' s justificationis really twofold: He begins by pointing
out that the mxed pool is harvested all season, while head lettuce is cut
only in March, April and Miy. Fromthis he concludes that it woul d be

inefficient, cone March, to nove the HI crew anay
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fromthe mxed pool where it had been working for three nonths and put it
to work in sone other crop

| fail to see how such a change, nade once a year at the outset
of the head | ettuce harvest could, in and of itself, conpromse PAMC s
effici ency.

The nore difficult question—+he one which DeFrau goes on to rai se
and upon which Frees relies—s whether, during the tine when mxed and
cabbage and/or head | ettuce are being cut, scheduling and work flow
problens would result if the Hl crewwere shifted fromcrop to crop rather
than staying wth the mxed pool. They point out that, unlike mx, there
is not enough work in either cabbage or head | ettuce to keep a crew worki ng
full tinme. Therefore, they conclude, it would be inefficient to use the HI
crewin other crops because doing so woul d require that the crew be
repeatedly noved in and out of the mxed harvest in order to keep it busy
full tine.

Wat they fail to appreciate is the significance of the fact that
mxed is grown in snmall acreage units, and therefore, even if a crew stays
wth the mxed 'pool, it nust nove frequently fromlocation to |ocation
That circunstance undercuts their conclusion; for, so long as the situation
does not arise in which a crewhas to be shifted when it is in the mdst of
harvesting a mxed field that it woul d otherw se be allowed to conpl ete (an
unl i kel y occurrance because of the small acreage units involved), the use
of different crews in different crops does not result in an overal

increase in
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the nunber of tines crews nust be shifted about,? and,
consequently, there is no greater interruption of work flow

The use of the HI crewto harvest nore cabbage and head | ettuce
does, however, conplicate the act of scheduling. Under the current
arrangenent, it is easy to know what to do when a new
assi gnnent needs to be nade—give it to the crewwhich specializes in the

crop.? 1f, on the other hand, the idea is both to keep the

H| crew busy and also to give it the maxi numanount of head | ettuce and
cabbage work, the schedul er nust be mndful of another set of alternatives;
i.e., rather than sinply having Hl nove on to the next field of mxed, it
nmay be tine for it to be shifted over to cabbage or head | ettuce and a
contractor brought in to do the mxed; or, as the week's work in head

| ettuce (or cabbage) w nds down, it nay be tine to shift the HIl crew over
to cabbage (or head lettuce) or back into mx and to layoff the contractor
crew It is fair to conclude, therefore, that while the HI| crew coul d
probably be utilized in cabbage and head | ettuce w thout significant
disruption in the flow of work,¥ the person doing the schedul i ng woul d
have a nore difficult tine of it. | cannot, however, agree wth DeFrau

that this would result in "conplete confusion" (111:69); it woul d

8. Wre the HI crew assigned work in the head | ettuce and
cabbage harvests, one woul d expect nore noves for contractor crews, |ess
for the HIl crew but the sane nunber overall.

9. UWless the HI crew has nothing to do, in which case PAMC
policy dictates that it pre-enpt the contractor crews.

10. Note that the discussion here is confined to efficiency as a
function of scheduling and work flow The next section takes up the issue
of efficiency as a function of relative skill; i.e., can Cheveres cut
mxed as well as the Hl crew? Can the HI| crew cut head | ettuce as well
as Martinez?
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sinply have neant a return to the scheduling fornat which existed prior to
the 1981-82 season.

5. Communications. FHeld Superintendent Qivares raised

communi cations as anot her factor which influenced himin recomrendi ng t hat
the Hl crew be confined prinarily to mxed and ronaine. (11:42.)

Because each variety of mx is grown in snall acreage units and because,
In conpleting an order, it is frequently necessary to nove on to a second
field, a good communi cations network is inportant. (11:42.) Qivares
expl ai ned that he had nuch better radi o cormunications wth PAMC s own H
| crewthan with either Martinez or Cheveres. (11:42-43.)

Under cross-examnation, however, he admtted that the probl em
coul d easily have been rectified by providing the contractors with the
sane i nexpensi ve, hand-hel d equi pnent used by the HI crew (I11:54.)
This factor is therefore entitled to little or no weight. In fact,
Qivares initial enphasis on it casts sone doubt on his overal |l candor.

6. Skill. There was considerabl e testinony concerning the

speci al i zed character of Martinez' crew Wiat energed was this:

Approxi mat el y hal f of the crew nenbers came fromthe Inperial Valley and
were especi al |y experienced in cutting head lettuce. (I111:203.) Martinez
was concerned that they woul d go el sewhere unl ess he coul d provi de them
wth nmore work. (111:202.) 1In the Spring of 1981 he conveyed hi s concern
to PWC nanagenent, who took it into account in deciding to give his crew
the bul k of the head |l ettuce harvest the followng Spring. (I1:70-71;
111:125.)

Respondent does not argue that the head | ettuce work was
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given to Martinez because his crew as nore efficient or cost effective than
the Hl crew Neither the production records or the testinony coul d
support such a contention. Rather, the decision was based upon schedul i ng
concerns al ready di scussed and di sposed of. (I11:125; see Factor-44 above.)

The deci sion nmay al so have had sonething to do with the fact
that—o nmatter how the work was al | ocat ed—varti nez woul d be needed to do
sone of it. Because head lettuce is a crop which requires definite
skills, Martinez needed experienced workers. |In order to retain those
workers he told PAMC he needed a | arger share of the harvest than he had
been recei vi ng.

| find this last to be a legitinate consi derati on because the
records do indicate a scheduling parttern which necessitates the use, at
tinmes, of nore than one crewto harvest head |lettuce. (Resp. Ex. 1 AE)

Wth Cheveres the skill factor has a different tw st. Cabbage is
an easy crop to cut—easier than mxed or ronaine. H's workers, therefore,
needed no particular skill. The difficulty cane when he was assigned to
cut inthe mxed harvest; for cutting mxed | ettuce does require nore
judgnent than cutting cabbage. (11:75.) Qivares explained that he
experi enced problens with Cheveres' work in mxed that he had not had wth
the Hl crew and that he communi cated his concern to PAC nanagenent .
(11:77-78.) Under cross-exam nation, however, he conceded that Cheveres®
work was not so bad that the crew needed to be replaced. (11:78.)

Because of this, because of the problemwth his overall

credibility alluded to above, and because there is no indication
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that his superiors relied on his concern in shifting the cabbage work
anay fromthe HI| crew little weight can be accorded to the "edge"
whi ch the HI crew had over Cheveres in the mxed harvest.

7. The Wshes of the OQew Finally, there was

consi derabl e testi nony concerning the preference of the HI crew Frees
and DeFrau both indicated that their decision had, in part, been

I nfl uenced by the expressed desire of the Hl crewto confine itself to
the mxed harvest. (111;72, 76, 168.) The crew nenbers who testified
deni ed that the crew had ever expressed such a preference and pointed to
the petition to the contrary whi ch had been presented to managenent in
February 1983. (IV:14, 38, 60; GC Ex. 17.)

There is a gap in respondent's proof on this issue. M ce-
president DeFrau stated that PWC decided to have its General Manager find
out what the HIl crewwanted and report back. (111:167.) Frees testified
that he went out wth Qivares to explain the choice to the crewin
February, 1981. (111:168 & 169.) He conceded, however, that the crew did
not respond during the neeting. (I11:168.) Instead, it was left for
Qivares to followup. Later on, Qivares told himthat he had done so
and that the crewwanted to stay wth the mx. (l111:169.) But Qivares
failed to testify about any such "fol |l ow up" or to any expression of
pref erence by the crew

Because of this, because of the | ower earnings which go al ong
w th harvesting work in mxed (supra, p. 19), and because of the testinony
of crew nenbers that they had never consented to the assignnent and, in

fact, had petitioned for nore, not |ess, cabbage
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and head | ettuce work, | cannot accept nmanagenent's claimthat the crew
chose m x over cabbage and head | ett uce.

Wiat may have happened was that it was given an entirely
different option. Work all year in mx or work three nonths in head
| ettuce. That option certainly would have been rejected, but its rejection
says not hing about the crews desire to harvest both mxed and head
| ettuce, and that is what is at issue here.

Havi ng consi dered each factor individually, it is
appropriate now to summarize and then to nove on to an assessnent of the
role which the factors collectively played in PWCs decision to
real | ocate harvest work anong the crews.

The consi derations whi ch supported the use of

Martinez' crewin head lettuce are not quite the sane as those whi ch
supported the use of Cheveres' crew in cabbage. There were two advant ages
in using Martinez: scheduling was easier (Factor #4), and doi ng so al | oned
himto continue to attract the qualified personnel needed in harvesting
head | ettuce (Factor #5).Y Wth Cheveres, scheduling was |ikew se easier
(Factor #4), and the difficulty of noving his equi pnent in bad weat her was
mni mzed (Factor #3).

However, PAWC s w tnesses brought up a nunber of factors which do

not stand up to analysis (see comments to Factors #, #5 &

11. EBventually, it al so becane cheaper to use him but this
advantage did not naterialize until the 1982-83 harvest and so coul d not
have shaped PWC s notivation in 1981. (See Resp. Ex. 4.) The nost that
could be said at that tine was that if Martinez' services were needed (for
ot her reasons), then assigning himto harvest |ettuce was nore cost
effective than utilizing hi mel sewhere.
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#7) and relied upon others which had only limted or qualified application
(see comments to Factors #2, f3 & #6). The w tnesses al so over - enphasi zed
or mscharacterized sone of the factors which did support the reallocation;
e.g., Frees asserted that Martinez' entire crewwas brought up fromthe
Inperial Valley where it specialized in harvesting head | ettuce (I111:121-
122), and DeFrau spoke of the "conpl ete confusion” which would ensue if the
Hl Gewwere allowed nore work in head | ettuce and cabbage. (I11:69.)

General (ounsel contends that these msstatenents and
m scharacterizations betray the pretextual nature of the entire
enterprise, invalidating PAMC s reliance on legitimate factors as wel |
as itsreliance on illegitinate ones.

| cannot go quite so far. Legitimate considerations do not | oose
their legitinmacy because they are ranged al ongside illegitinate ones.

Then, too, some of the distortion which crept into the testinony of PAMC s
W t nesses can be ascribed to their unfortunate, but not necessarily

di shonest, failure to focus clearly on the issues; for exanple, DeFrau's
failure (or inability), to give a coherent explanation of PAMC s econom c
justification for the reallocation had nuch to do with his ranbling,

unf ocused appr oach.

Sill and all, there were a nunber of instances where obfuscation
appeared deliberate. Qivares testinony on the communi cations factor is
one (see discussion of Factor #5); the claimthat the Hl Gewdesired to
work in mx is another (see discussion of Factor #7). There were al so
i nstances where the wtnesses' apparent |ack of awareness was suspi Ci OuUsS:
That it woul d have been even nore cost effective to use Cheveres to harvest

m X
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than cabbage is one (see discussion, pp. 21-22, supra); the initial cost
di sadvant age of using Martinez is another (see discussion, pp. 22-23,
supra); and the supposed interruption of work flowif the HI Qewwere
gi ven nore head | ettuce and cabbage work is a third (see di scussion, pp.
24-26, supra.)

Al this suggests that, aside fromvalid considerations, there
was anot her, undi scl osed and nore om nous factor—+he HIl Qew s union
synpat hi es and activities. Further support for such an inference is to be
found in the timng of the reallocation to occur during the season
immedi ately followng the election, in the conflicting expl anati ons of the
change offered by Respondent's counsel in letters to Board agents and by
nanagenent w tnesses at the hearing (conpare GC Exs. 15 & 16 wth I1:47,
67 & 128), and in Respondent's behavior just before the election in
altering wages and working conditions and in trying to set up an enpl oyee-
nanagenent commttee in an attenpt to secure a non-union vote. (See p. 7,

supra. )

M/ eval uation of the totality of these circunstances |eads ne to

concl ude that one of PAMC s notives was to penalize HI Qew

12. Increasi ng wages and augnenti ng benefits during the course
of a uni on organi zational canpaign constitutes a violation of section
1153(a) of the Act. (Merrill Farns (1982) 8 ALRB No. 4; Mssion Packi ng
Conpany (1982) 8 ALRB No. 14; Harry Garian Sales (1978) 6 ALRB Nb.55.) The
sane is true of attenpting to establish an enpl oyee- nanagenent conmttee in
the face of a union organizing drive. (Interstate Engineering (1977) 230
NLRB 1; see Superior Farmng Co., Inc. (1979)5 ALRB No. 6.) A though these
matters all occurred nore than six nonths prior to the filing of the
charges here and therefore cannot be found to be i ndependent violations of
that Act, they nay properly be considered as background evi dence which
sheds light on the true character of the events which took place within the
limtations period. (Holtville Farns (1981) 7 ALRB No. 15; Juli us
Gldnan's Egg Aty (1980) 6 ALRB No. 61.)
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nenbers for taking so active a role in the organizing drive. | do,

however, believe that, in naking the change, PWC was al so notivated by the

legitimate factors described above. That being so, the case is one of
mxed notive, and the legal test to be applied is that which the NLRB
fashioned in Wight Line, Inc. (1980) 251 NLRB 1083, 1086-89, fromearlier

Suprene Gourt's decisions in NL.RB v. GQGeat Dane Trailers, Inc., supra,

388 US at 34, and Mount Healthy Aty Board of Education v. Doyl e (1977)

429 U S 274, 287; it recently received Suprene Gourt approval in NL. R B
v. Transportation Managenent Corp. (1983) 459 U S 1014; and it was

accepted by our Board in Royal Packing Conpany (1982) 8 ALRB No. 74. (See
Martori Brothers Dstributors v. AL RB (1981) 29 CGal.3d 721, 730.) UWnder

It, once the General (ounsel succeeds in proving by a preponderance of the
evi dence that the enpl oyees' protected conduct was a substantial or
notivating factor, then the enpl oyer can avoid liability by proving, again
by a preponderance of the evidence, that it had "legitinate" business
reasons whi ch were so "substantial” that it woul d have taken the action
anyway, regardl ess of the forbidden notivation.

Havi ng determned that there was anti-union notivation and that,
in the barrage of justifications provided, there were two legitinate
reasons for giving Martinez a greater share of the head | ettuce harvest
and two legitinate reasons for giving Cheveres nore of the cabbage
harvest, it now becones i ncunbent upon PAMC to prove that those reasons
were so substantial that the reallocation woul d have been nade in ny
event .

The added conplication created by having to schedul e al |l of
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the crews in all of the crops was a legitinate consideration wth both
Martinez and Cheveres. But how substantial was it? Wiat it comes down to
Is this: The person who does schedul ing nust keep in mnd a set of
alternatives wth which he would not have had to concern hinself if each
crew stayed wth a single crop. It is not a cost factor and woul d only
have cost consequences if the added conpl exity | ed to schedul i ng foul ups
and resultant interruptions in the flow of work. But there was no

I ndi cation that such probl ens occurred during the 1980-81 season when this
net hod of scheduling was being utilized. Wthout such evidence, it is
difficult to say that scheduling was so substantial a factor that, absent
anti-union sentinent, the reallocation woul d have occurred anyway.

Wth Cheveres, there is an additional factor--his
difficulty of noving equipnent in nuddy fields. VWere this a conmon
occurrence, it mght well be substantial enough to justify his excl usive
assignment to a crop (such as cabbage) which invol ved | ess novenent from
place to place. But there is nothing in the record to indicate that the
probl emwas a persistent one. Wiat testinony there is tends to indicate
that occurred only infrequently. (I1:56-57.) And even Frees conceded t hat
it was not of "overriding"” significance. (I11:174.)

Wth Martinez, the other legitinmate reason for using himin the
head | ettuce harvest was the need to have himnmaintain a skilled crew It
nust be renenbered that this need arose, not out of the HlI Gews
inability to do the work, but out of PAMC s concern | est Martinez be unabl e
to assist on those occasi ons when two crews were required in the head

| ettuce harvest. But the urgency and gravity
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of this concern were never well established. It is difficult to believe
that Martinez could only obtain qualified cutters and packers fromthe
Inperial Valley or that he could not field a crew capabl e of at | east
provi di ng back-up on those occasi ons when two crews were required. To the
extent that PAWCrelied on this factor, it should at | east have produced
supporting testinony fromMartinez. He, after all, was the one who first
rai sed the problem and he was the one upon whose factual representations
PAMCrelied. But no such testinony was forthcomng. Wthout it or |ike
evi dence, | cannot conclude that PWC carried its burden of establishing
the factor to be so substantial that the reassi gnnent woul d have been nade
regardl ess of anti-union notivation.

In addition to concluding that PWC did not neet its burden of
proving that each | egiti mate reason was substantial enough so that
real | ocati on woul d have occurred regardl ess of PAMC s anti -uni on
notivation, | also conclude, for the reasons already stated, that PAC
failed to prove that, taken together, either the two reasons offered for
assigning Cheveres a greater portion of the cabbage harvest or the two
reasons offered for assigning Martinez the greater portion of the |ettuce
harvest were substantial enough so that the reallocation woul d have
occurred anyway.

| therefore conclude that Respondent viol ated section 1153(c)
and, derivatively, section 1153(a) of the Act by depriving the HIl Qew of
work in the head | ettuce and cabbage harvests and i nstead assigning the
work to | abor contractors.

V. THE TECGHN CAL REFUSAL TO BARGAI N

Qur Board has adopted the National Labor Relations Board' s
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proscription against the relitigation of previously resol ved
representation i ssues in subsequent related unfair |abor practice
proceedi ngs, absent a show ng of newy di scovered or previously

unavai | abl e evi dence, or other extraordinary circunstances. (Ron Nunn

Farns (1980) 6 ALRB No. 41; Thonmas S. Castle Farns, Inc. (1983) 9 ALRB Nb.

14.) As PWC has presented no new y di scovered or previously unavail abl e
evi dence and has cl ai ned no extraordi nary circunstances, there is no
reason to reconsider the issues already rai sed and di sposed of in 8 ALRB
No. 82. Accordingly, | conclude that Respondent violated section 1153(e)
and (a) by its failure and refusal to neet and bargain col |l ectively in
good faith wth the UFW In addition, | conclude that the Respondent al so
viol ated those sections by failing to respond or seek to clarify the
request for information which acconpani ed the union's bargaini ng request.

(See Gardinal Dstributing Gonpany, Inc. (1983) 9 ALRB No. 36, p. 4.)

The question then arises as to whet her nake-whol e relief shoul d
be awarded to the enpl oyees in the bargaining unit as a renedy for
Respondent's viol ation. Wen an enpl oyer refuses to bargain in order to
gain judicial reviewof a Board certification, as PAMC did here, the Board
considers the appropri at eness of nake-whol e relief on a case-by-case

basis. (J.R Norton Gonpany v. AL.RB (1979) 26 Cal.3d 1.) In doing

SO

. . the Board nust determne fromthe totality of the enpl oyer's
conduct whether it went thr ough the notions of contesting the
el ection results as an el aborate pretense to avoi d bargai ni ng or
whether it litigated in a reasonabl e good faith belief that the
Uhi on woul d not have been freely sel ected by the enpl oyees as
their bargai ning representative had the el ection been properly
conducted. 26 Cal . 3d at 39.
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Oh renand, the Board took this | anguage to nean that, to avoi d nake-whol e,
the enployer's litigation posture at the tine of the refusal nust have been

bot h reasonabl e and asserted in good faith (J.R Norton (1980) 6 ALRB No.

26), and went on to expl ai n:

. . that an enployer nay act in good faith, while not having a
reasonabl e basis for his position. An enployer nay also offer a
reasonabl e basis, while not acting in good faith as shown by the
totality of the Ci r cunst ances. (Id. at p. 3.)

In applying the Norton standard, the Board has adopted the procedure of

first inquiring into the reasonabl eness of the enployer's litigation
posture and only proceedi ng to consider his good faith where the natter
cannot be di sposed of on grounds of reasonabl eness.® (Holtville Farns,

Inc. (1981) 7 ALRB No. 15.) The place to begin, therefore, is wth the

r easonabl eness of PWC s reliance on its post-el ecti on objections.

But even before that, there is a threshol d i ssue to be
resolved -- the effect of the failure of the General Gounsel to
request make-whol e. The absence of such a request in the prayer
for relief raises the question of whether the Board may afford relief

different fromor in addition to that sought by the General Counsel.

13. Thi s approach was adopted for reasons of
admni strative econony. Reasonabl eness can usual |y be decided on the
record of the representation case; good faith/ on the other hand
Ergquent!cy req;Ji res examnation of facts outside of the original record.
ld. at fn. 4.

14. Qiginally the conplaint did request such relief, but it was
subsequent|ly anended to elimnate the request. (Conmpare GC Ex. 1-Fwth
GC E 1-T.)
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| conclude that it nmay. Prosecutorial discretion extends only to
the determnati on of whether there are reasonabl e grounds for filing a
conpl ai nt charging the commssion of an unfair |abor practice and to the
presentation of evidence in support of the conplaint. hce a conplaint
i ssues and the evidence is presented, the Board's expertise is called into
play to determne whether the Act has been violated and, if so, howthe
rel ati onshi ps of the parties are best re-structured to renedy the violation
i n a manner whi ch best effectuates the purposes of the Act. (Dougl as
Arcraft Conpany (1973) 202 NLRB 305; George Banta Conpany, Inc. v.
NL RB (4th dr. 1980) 626 F.2d 354, 356-357; |.AM v. NL.RB (DC
dr. 1982) 675 F.2d 346.) In short, the "prayer” is just what the

dictionary says it is: A supplication to the authority to whomit is
addressed. It does not limt or restrict that authority.

Turning to the reasonabl eness of PAMC s post-el ection objections,
we are confronted at once wth the fact that they were persuasi ve enough to
produce a favorable | HE Decision and a O ssent fromthe Board s Deci sion.

The conduct upon whi ch the critical objections were based
I nvol ved enpl oyee Al derberto Gonez. (onez was an active nenber of the
uni on organi zing coomttee at PAMC  (nh the day of the el ection, he
renained in the voting area fromthe tine the polls opened until they
closed (10:00 a.m to noon). He spent nost of the tine talking to the
voters who were waiting inline to receive their ballots, urging themto
vote for the UFWand passing out |eaflets supporting the union. Mrtually
every voter was approached and gi ven one or the other of two UFWI eafl ets.

Al of this took place wthin the
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so-cal l ed quarantine area, and sorme of it occurred as close as 10 feet from
voting booths. A though the el ectioneering was contrary to the terns of
the ALRB el ection nmanual, for the nost part it was tol erated by the Board
Agents who were present.

Had Gonez been an agent of the UFW the Respondent would be in a

stronger position to argue that the el ection was invalid. (Matsui Nursery,

Inc. (1983) 9 ALRB No. 42.) The Board, however, found that he was not.
The first question, therefore, is whether PAC had a reasonabl e basis for
believing that a court would overturn the Board s determnation that no
agency rel ati onshi p exi st ed.

Agency i nvol ves issues both of law and of fact. O the one hand/
there is the legal criteriato be utilized; and, on the other, there are
the facts which go to determne whether or not the criteria have been
satisfied.

The legal criteria used by the Board in 8 ALRB No. 82 was neit her
new nor novel . It was the traditional common | aw standard of "apparent
authority", and it had been applied by the Board as far back as 1979 when,
in San Dego Nursery, 5 ALRB No. 43, it held that absent a manifestation

fromthe union that enpl oyee nenbers of an organi zing coomttee were

aut hori zed to speak for the union, they could not be deemed agents. This
standard is clear and wel | enough established so that an attack upon it
does not constitute a reasonable litigation posture. (See D Arigo
Brothers of California (1977) 3 ALRB No. 37; Tepusquet M neyards (1979) 4
ALRB No. 102.)

The factual issue -- whether there had been a nani festati on of

agency by the UFW-- is a closer question. It turns on the
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interpretation of certain testinony concerning Gonez' role at the pre-

el ection conference. The IHE and the Dssent interpreted the testinony one
way and the Board majority interpreted it another. But it was a factual
determnation, and that is crucial in deciding whether an attack upon it
can constitute a reasonabl e litigation posture. The Board addressed this

i ssue in San Justo Ranch/ Wrick Farns (1983) 9 ALRB No. 55, and observed

t hat :

In determning what degree of deference should be paid to

admni strative decision, the courts have often disti ngui shed

bet ween i ssues of fact and issues of law (See H-CGraft dothing
G. v. NL.RB (3d dr. 1981) 660 F.2d 910, 914 [108 LRRV

2657] . ' As to issues of fact, admnistrative findings are generally
pai d great deference and overturned only if not supported by
"substantial evidence." (Tex-Cal Land Managenent, Inc. (1979) 24
Cal . 3d 335.) Such deference is based on the expertise of the
agency (see Tex-Cal Land Managenent, Inc., supra, 24 Cal.3d 335 at
346) and also on the Board s role as the statutory finder of fact.
(Abatti Farns, Inc. v. Agricultural Labor Relations Bd. (1980) 107
Cal . App. 3d 317, 336, concurring opinion of Justice Saniforth.) The
sane deference is not always paid to an admnitrative agency's
interpretation of statutory |anguage, common |law or constitutional
| aw, since those subjects are wthin the expertise of the
judiciary. (See Piper v. Chris raft Industries (1977) 430 U. S
41; Amrerican Ship Building Go. v. NL. RB (1965) 380 US. 300 [58
LRRVI 2672] .)

(Id. pp. ;3-9; see al so Robert J. Lindel eaf (1983) 9 ALRB Nb.
35, p. 6.

Because there is substantial evidence in the record to support the Board s
factual finding that Gonez was not an aut horized agent, | concl ude that
PWC s contrary assertion of such authority does not provide it wth a

reasonabl e |itigation posture. ¥

15. Respondent al so argues that the failure of the ALRB to adopt
the NLRB's "MIchemRule" furnishes it wth a reasonable litigation
posture”! (See Superior Farmng Gonpany (1977) 3 ALRB No. 35.) The
MIlchemrule requires that an el ection be set aside

(Foot not e conti nued- --)
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That determnati on does not, however, conclude the nmake-whol e
inquiry. BEven though no agency existed, it is possible that Gnez' conduct

as an enpl oyee was egregi ous enough to supply Respondent w th a reasonabl e

basis for believing that it would ultinately prevail.
The trouble with such a contention is that in two previous
deci sions the Board consi dered al nost identical conduct and found it

insufficient to warrant setting aside an election. In Chula M sta Farns,

Inc. (1975) 1 ALRB No. 23, an enpl oyee wearing a UFWhbutton spoke to each
of the workers waiting to vote and then ushered each of theminto the
polling area. Wiile the vote was in progress he stood al ongsi de the card
tabl e on which the ball ot box was placed and, for a period of 5 mnutes or
so, had a foot up on the table. The Board overrul ed the obj ection, saying
that, "In the absence of any evidence of prejudice to the enpl oyer by [the
enpl oyee' s] conduct, we cannot find that his activities constituted conduct
whi ch woul d warrant setting aside this election.” (ld. at p. 6.) In
Tepusquet Mineyards, supra, 4 ALRB Nb. 102, the IHE found that:

/

/

/

Foot not e 15 conti nued---)

whenever a party engaged i n sustai ned conversations near the polling
area. However, the rule only cones into play where a party (or the
agent of a party) is involved; and so, for it even to be an issue in
the case, Respondent nust first denonstrate a reasonabl e expectation
of prevailing on the issue of Gonez' agency -- something it has
failed to do.
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after [enployee] Martin Alvara voted, at the comnmencenent of
t he Tepusquet el ection, he left the polling area. He then returned
to the polling area escorting a crew of eight workers, during which
tine he urged themto vote for the UFW (hce back i nsi de the
polling area M. A vara renained there until the end of the
election. Wiile in the point area Alvara spoke wth 20 to 40
voters waiting in line to vote and urged themto vote for the UFW
M. Avara did not | eave the area when requested to do so by an
el ection observed who wtnessed his activities. (IHE Decision, p.
15.)

The Board accepted the finding, but ruled that absent evidence that the
enpl oyee' s el ectioneering had a prejudicial effect on the workers, there
was no basis to set the election aside. (ld. at p. 5.)

The only "innovation" to be found in the Board' s treatnent of
el ectioneering in the PAMC certification decision is its adoption of the

test found in NL RB v. Aron Brothers Gorp. (9th dr. 1977) 563 P.2d

409, 412, that: "To warrant overturning an el ection, enpl oyee conduct nost
be coercive and disruptive conduct as other action which is so aggravated
that the expression of choice of representaiton is inpossible."

The adoption of a legal standard is not enough to provide a
reasonabl e litigation posture where, as is the case here, the standard is
an el aboration, rather than a reversal, of earlier precedent and there is
no real distinction between the factual situation to which it is applied
and those considered in previous decisions. | therefore conclude that the
el ectioneering engaged in by Gonez as an enpl oyee is insufficient to
provide PAMC with a reasonable litigation posture.

| reach the sane conclusion wth regard to the" rel ated objection

that Board Agents were guilty of prejudicial msconduct by
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failing to stop Gomez fromel ectioneering in the polling area. Wile the
Board properly criticized themfor failing pronptly to call a halt to his
activities, there is no evidence to suggest that their failure to do so
inpaired the free choice of voters or created an at nosphere so coercive as
torequire the setting aside of the election. Wthout such evidence, there
is no nore reason to believe Respondent woul d prevail on this issue than
there is to believe it would prevail inits challenge to the conduct

itself. (Qoachella Gowers, Inc. (1976) 2 ALRB No. 17; George A Lucas

(1982) 8 ALRB N\o. 61.)

Havi ng concl uded that there was no reasonabl e basis for PAMC to
believe that it would prevail on its objections, it is unnecessary to
deternine whether it was acting in good faith in refusing to bargain. 2 |
therefore recommend that nmake-whole relief be awarded and that the nake-
whol e period begin Novenber 17, 1982 -- the day after the union's request
to bargai n was recei ved and the day Respondent’'s counsel replied stating
that it would not agree to neet and bargain --and continue until
Respondent begins to bargain in good faith and conti nues such bargai ni ng
to contract of bona fide inpasse. M. THE UN LATERAL CHANGES | N WAGES AND
VR NG GOND TI ONS

Havi ng determned that Respondent had no reasonabl e basis for

believing that it would prevail in its post-election objections,

16. PWC s conduct in altering wages and wor ki ng
conditions and in trying to set up an enpl oyee- nanagenent commttee j ust
before the el ection, as well as its discrimnation against the Hl Gew
strongly suggests a strategy notivated by the desire to del ay bargai ni ng
and under m ne support for the union.
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the nunerous changes which it nade i n enpl oyee wages and wor ki ng condi tions
w thout notifying or offering to bargain wth the UFPWcan be consi der ed

w thout differentiating between those instituted before the UPWwas
certified and those instituted afterwards. PWC acted "at its peril"
throughout. (WG Pack Jr. (1984) 10 ALRB No. 22; H ghl and Ranch v.

AL RB (1981) 29 Cal.3d 848, 856.)Y Its subjective good faith is

therefore irrel evant and the changes can be justified only upon a show ng
of "conpel ling economc circunstances". (Thomas S. Castle Farns, Inc.

(1983) 9 ALRB No. 14.)

Al totaled, 14 changes were alleged as per se violations of
section 1153(e). S nce respondent conceded that the changes had
been nade, that the UFWhad not been notified and that there were no
conpel | i ng ci rcunstances, ® the only issue |left open is whether
they concerned nandatory subjects of bargai ni ng.

The changes can be divided into four categories. The first

consists of 5 alleged violations, all of which concern the failure

17. In Hghland Ranch, the Suprene Court expl ai ned the reasoni ng
behind the "at peril" rule by quoting fromthe NLRB s decision in Mke
O Gonnor Chevrol et (1974) 209 NLRB 701:

Such changes have the effect of bypassing, undercutting, and
undermining the union's status as the statutory representative of the
enpl oyees in the event a certification is issued. To hol d ot herw se
woul d al | ow an enpl oyer to box the union in on future bargaini ng
positions by inpl ementing changes of policy and practice during the
peri od when obj ections or determnative challenges to the election are
pending ..." (ld. at 856.)

18. Justifications were offered for the changes, but
Respondent ' s counsel represented that they were being introduced only to
establish PAMC s "good faith" and not to prove "conpel ling circunstances."
(I'11:12-13.) General Gounsel relied upon the representation in refraining
fromoffering rebuttal evidence.
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to bargain over the effects on bargai ning unit personnel of various
reductions in crop acreages and producti on.

Respondent argues that because it is the individual growers who
ultinately decide whether or not to grow a crop, the decision is beyond
PWC s control and, hence, beyond its duty to bargain.

The argunent overl ooks the fact that PAMC and not the individual
growers, limted celery and cabbage production by shrinking the size of
the "pools" it established for those crops-Gowers nay have been able to
further [imt those pools by failing to sign up, or by signing up for
reduced acreage, but they could not expand the size of the pool s w thout
securing PWMC s agreenent. PWC does, therefore, have a role in
determning crop size. Then, too, there is no question of requiring PAMC
to bargain over the decision to establish pools for a certain size.

(Gardinal Dstributing Conpany, Inc. (1983) 9 ALRB No. 36.) The only

concern is wth inplenentation, and then only to the extent that unit

enpl oyees were directly effected, as they were when the cutback resulted
intheir assignnent to | ower paying work (as was the case w th cabbage) or
when it resulting in a reduction in crewsize or in the nerger or
elimnation of crews (as was the case wth celery). These are natters

whi ch do affect wages and working conditions and are therefore a proper
subject for bargaining. | therefore conclude that Respondent viol ated
section 1153(e), and derivatively section 1153(a), by: (1) failing to

bar gai ni ng over the effects of the decline in cabbage acreage and
production during the 1981-82 season (Gonpl aint, Para. 16); (2) failing to
bargai n over the effects of the decline in celery acreage and producti on

during the 1981-82
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season (Gonplaint, Para. 17); (3) failing to bargain over the effects of
the decrease in cabbage acreage and production during the 1982-83 season
(Conpl aint, para. 17); (4) failing to bargain over the effects of the
decrease in celery acreage and production during the 1982-83 season
(Conpl aint, Para. 16); and (5) failing to bargain over the effects of the
decrease in cabbage acreage and production during the 1983-84 season
(Conpl ai nt, Para. 16).

The second category of unilateral changes consists of 6 alleged
violations, all involving increases in hourly or piece rates for PAC
enpl oyees and, in one instance, for contractor enpl oyees—all of whomare
nenbers of the bargaining unit.

Wges are obviously a mandat ory subj ect of bargai ning. S nce the
I ncreases were not in accord with any established yearly or seasonal

pattern (NA Pricola Produce (1981) 7 ALRB No. 49), | concl ude t hat

Respondent vi ol ated section 1153(e), and derivatively section 1153(a), by:
(1) failing to bargain over the increase in hourly wages instituted August
1, 1982 (Conplaint, Para. 18); (2) failing to bargain over the increase in
harvest piece rates instituted Septenber 1, 1982 (Conpl aint, Para. 19); (3)
failing to notify or offer to bargain wth the UFWin establishing a pi ece
rate for Larry Martinez’ Qrew when it began to harvest endive and escarol e
i n Decenber 1982 (Conplaint, Para. 18; 1V:65); (4) failing to notify or
offer to bargain wth the UFPWin establishing a piece rate for bok choy and
napa when PWC began to harvest those crops in Decenber 1982 (11:1; IV:65);
(5) failing to notify or offer to bargain with the UPWin establishing a
piece rate for its Hl Qewwhen it began to harvest endive and escarole in

Novenber 1983
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(I'V:65); and (6) failing to notify or offer to bargain with the UFWover
the increase in piece rates for all varieties of lettuce in March 1983
(Conpl ai nt, Para. 20).

The third category of unilateral changes invol ved 2 al |l eged
violations, both arising out of the nerger of the H2 Cel ery Harvesting
Qewinto Martinez crew

The deci sion to nerge an enpl oyee crewinto that of a |abor
contractor has inportant ramficati ons on wages, seniority and ot her
enpl oyee working conditions? it therefore invol ves mandat ory subj ects of
bargaining. Wiile the matter was eventual |y di scussed wth the UFW those
di scussions did not occur until after the decision had al ready been nade
and inplemented (GC Ex. #2, Para. 19); by then it was too |ate.

(H ghl and Ranch and San d enente Ranch (1979) 5 ALRB No. 54, aff'd 29
Cal.2d 848; Harry Carian Sales (1983) 9 ALRB No. 13.) | therefore concl ude

that Respondent viol ated section 1153(e), and derivatively section 1153(a),
by failing to notify and offer to bargain wth the UFWover its decision to
nerge the H2 Celery Gewinto the crewof its |abor contractor.

(Conpl aint, Para. 21.)%¥

The other alleged violation grow ng out of the crew nerger was

the failure to allowcutters inthe H2 Qewto transfer over to

19. A though Respondent did not argue inits brief that the
decision to nerge the crews was beyond its bargaining obligation, its
counsel did take that position inthe letters he wote to the UFWat the
tine. (Resp. Exs. 9 AL.) Because the contractor crews are part of the
bargai ning unit (Tex-Cal Land Managenent, Inc. (1982) 8 ALRB Nb. 85;
Cardinal Distributing Gonpany, Inc., supra) and because the consolidation
of crews is not the fundanental restructuring of operations wth which the
NLRB was concerned in Gis Hevator Conpany (1984) 269 NLRB No. 162,

"deci sion" bargaining is appropriate here.
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the Martinez O ew as packers. (See pp. 15-16, supra.)

h Novenber 22, 1983, an agreenent was reached between the UFW
and the conpany to permt such as transfer, but that agreenent was
repudi at ed on Decenber 29 when Joaquin R cardes returned to work to find
that he would no | onger be allowed to pack. The fact that the foreman who
deprived himof the agreed upon assignnent worked for Martinez and not PAC
nakes no difference. Martinez was a | abor contractor and his crew was part
of the bargaining unit. PWC s agreenent was therefore binding on
Martinez, and Martinez' forenan
was acting on behal f of PAWC when he failed to abide by an agreenent
to which his ultimate principal had acceded. ®

Wile layoff, discharge or failure to transfer a worker does not,
inand of itself, constitute a unilateral change in working conditions

(D Arigo Brothers Gonpany, Inc. (1983) 9 ALRB no. 30); when such action

arises out of a repudiation of a negotiated agreenent, it does constitute a
violation. | therefore conclude that Respondent viol ated section 1153(e),
and derivatively section 1153(a), by failing to honor its agreenent to
all ow Joaquin Rcardes to transfer over to the Martinez crew as a packer.
(Conpl ai nt, Para. 23.)

The final alleged violation concerns the transfer of work whi ch
gave rise to the previously discussed section 1153(c) discrimnation

violation. The facts surrounding the transfer of

20. The under st andi ng whi ch was reached between PWC and the UFW
did not accord Gl dino Espino, the cutter wth the | east PAMC seniority,
any immediate right to be assigned to pack. During the negotiation of the
agreenent, R cardes raised that issue, but nmanagenent specifically rejected
the proposal. There was, therefore, no violation as to Espino. (I1:14.)
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work have al ready been expl ai ned and anal yzed. (Supra, pp. 10, 12-13, 14.)
Because of the inpact which it had on worker earnings (see p. 19, supra), |
conclude that it involved a nandatory subject of bargaining. Furthernore,
because the work was transferred fromone part of the bargai ning unit
(PAWCs Hl Oew to another (Cheveres' and Martinez' Qrews), there is no
question of subcontracting and so the bargai ning obligation extends to the

decision as well as to the effects of the transfer. (Tex-Cal Land

Managenent, Inc., supra;, Charles Malovich (1983) 9 ALRB No. 64.) |

t heref ore concl ude that Respondent viol ated section 1153(e), and
derivatively section 1153(a), by failing to bargai n over the shift of
hi gher payi ng cabbage and | ettuce work away fromthe HI Gew and over to
| abor contractors which began in the 1981-82 season and conti nued on
t hrough the 1983-84 season. (Conplaint, Para. 7.)
REMEDY

Havi ng found that Respondent violated the Act in a nunber of
respects, | shall recoomend that it cease and desi st therefromand take
affirmative action designed to effectuate the policies of the Act.

Wth respect to the nerger of PAC s celery creww th that of

Larry Martinez, it woul d be i nappropriate under the guidelines |aid down

by the Board in Cardinal Dstributing GConpany, Inc., supra, 9 ALRB No. 36,

pp. 18-20, to order a return to the status quo ante. It wll |ikew se be
I nappropriate to order full backpay for those affected by the nerger. |

have therefore adopted the nodified backpay fornula utilized by the Board
in Cardinal. S mlar considerations |lead ne to recommend the sane type of

orders to
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renedy Respondent's failure to bargain over the effects of the various
reductions in crop acreage and producti on.

In fashioning this and the other affirmative relief delineated in
the follow ng order, | have taken into account the entire record of the
proceedi ngs, the character of the violations found, and the nature of
Respondent ' s operat i on.

CROER

By authority of Labor Code section 1160.3, the Agricultural Labor
Rel ati ons Board (Board) hereby orders that Respondent, its officers,
agents, successors and assigns shal |

1. GCease and desist from

(a) Failing or refusing to neet and bargai n
col lectively in good faith, as defined in Labor Gode section 1155. 2(a),
wth the Unhited FarmWrkers of America, AFL-A O (URW, as the certified
col | ective bargai ning representative of its agricultural enployees.

(b) Failing or refusing to provide to the UFW at its
request, information relevant to collective bargaini ng.

(c) QGanting unilateral increases to nenbers of the
bargaining unit wthout first notifying the UFWof the proposed change and
affording it an opportunity to bargai n about the proposed change.

(d) Failing or refusing to bargain wth the UFWover the
effects of material reductions in crops, acreage and production.

(e) Failing to notify or bargain with the URWover the
deci sions to nerge enpl oyee and | abor contractor crews and failing to

honor agreenents to accord job assignnents to enpl oyees
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Wio are nerged into contractor crews.

(f) Transferring cabbage and head | ettuce harvesting work
away fromits ow crew and over to | abor contractor crews because of the
uni on synpat hies and activities of the nenbers of its crew and from
failing, or refusing to neet or bargain wth the UFWabout such transfers
of work.

(g9 In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) Uoon request, neet and bargain collectively in good
faith wth the UFWas the certified exclusive collective bargaining
representative of its agricultural enpl oyees, and supply it wth the
infornation requested for bargai ni ng.

(b) Rescind, upon request of the UFW the certified
bargai ni ng representative of Respondent’'s agricul tural enpl oyees,
unilateral increases in hourly and pi ece rates granted nenbers of the
bargaining unit.

(c) Won request, neet and bargain collectively in good
faith wth the UFW as the certified exclusive collective bargaini ng
representative of its agricultural enployees, wth respect to its decision
to nerge its celery harvest crewwth that of its labor contractor.

(d) UWon request, neet and bargai n collectively in good
faith wth the UFW as the certified exclusive collective bargaini ng

representative of its agricultural enpl oyees, wth
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respect to the effects of the reductions in celery acreage and producti on
in the 1981-82 and 1982-83 seasons and the effects of the reduction in
cabbage acreage and production in the 1981-82, 1982-83 and 1983-84 seasons.

(e) Restore the nethod of assigning cabbage and head
| ettuce harvesting work to the HI harvesting crew which was utilized prior
to the 1981-82 season.

(f) Restore Joaquin Rcardo to the position of packer in
the Martinez cel ery harvest crew

(g0 Mike whole its present and forner nenbers of the
bargaining unit for all |osses of pay and other economc | osses they have
suffered as a result of Respondent's failure and refusal to bargain in good
faith wth the UF\Wand to supply it wth requested i nfornation, such
nakewhol e anounts to be conputed in accordance wth established Board
precedents, plus interest thereon, conputed in accordance wth the Decision

and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55, the period of said

obligation to extend fromNovenber 17, 1982 until June 4, 1984, and
continuing thereafter, until such tine as Respondent commences good faith
bargai ning wth the UPWwhich results in a contract or bona fide inpasse.
(h) Make whol e the nenbers of the HI harvest crewfor all
| osses of pay and ot her econom c | osses they have suffered as a result of
Respondent' s transfer of cabbage and head | ettuce harvest work away from
that crewto provide the UFWwi th requested infornmation and its refusal to
bargai n over nandatory subjects of bargaining, for the. period fromthe
begi nni ng of the 1981-82 season to June 4, 1984, and thereafter until such

ti ne as Respondent
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restores the nethod of assigning cabbage and head | ettuce harvesting work
as provided in 2(e) or until it reaches agreenent with the UFWas to such
ot her assignnment format; such anounts to be conputed in accordance wth
Board precedent, plus interest thereon, conputed in accordance with the

Cecision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

(i) Mike whol e Joaquin R cardes for all |osses of pay and
ot her economc | osses he has suffered as a result of his being assigned to
work as a cutter rather than a packer in the Martinez cel ery harvesting
crew begi nni ng Decenber 29, 1983, such amounts to be conputed in
accordance wth established Board precedents, plus interest thereon
conputed in accordance wth the Board' s Decision and Qder in Lu-Ete
Farns, Inc. (1982) 8 ALRB No. 55.

(j) Mike whole all agricultural enpl oyees who | ost work as
a result of Respondent's decision to nerge its celery crewinto that of
its labor contractor, for all economc |osses suffered by them such
anounts to be conputed i n accordance wth Board precedent, plus interest
thereon, conputed in accordance wth the Board s Deci sion and Qrder in-
Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55 for the period fromten days
after the date this Recommended Decision becormes final until: (1) the
dat e Respondent reaches an agreenent wth the UPWregarding its deci sion;
or (2) the date Respondent and the URWreach a bona fide inpasse; or (3)
the failure of the UPWto request bargai ni ng about the decision within ten
days after the date of issuance of this Oder or to conmence negoti ati ons
wthin five days after Respondent's notice to the UFWof its desire to so
bargain; or (4) the subsequent failure of the UFWto neet and bargain in

good faith wth Respondent about the natter.



(k) Make whole all agricultural enpl oyees who | ost work as a
result of its failure to neet and bargain wth the UPWw th respect to the
reductions in cel ery acreage and production in the 1981-82 and 1982- 83
seasons and the effects of the reductions in cabbage acreage and production
in the 1981-82, 1982-83, and 1983-84 seasons, for all economc | osses
suffered by them such anounts to be conputed in accordance wth Board
precedent, plus interest thereon, conputed in accordance wth the Board' s

Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55 for the

period fromten days after the date this Recormended Deci si on becones final
until: (1) the date Respondent reaches an agreenent wth the UFWon t hese
natters; or (2) the date Respondent and the URWreach a bona fi de i npasse;
or (3) the failure of the UFWto request bargai ni ng about those natters
wthin ten days after the date of issuance of this Decision or to commence
negotiations wthin five days after Respondent's notice to the UFWof its
desire to so bargain; or (4) the subsequent failure of the UFWto neet and
bargain in good faith wth Respondent about those natters.

(1) Preserve and, upon request, nake available to the Board and
its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tinme cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Oder.

(m Sgnthe Notice to Agricultural Enmpl oyees attached
hereto and, after its translation by a Board agent into all
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appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(n) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enployees enployed in the bargaining unit at
any tine during the period from1981 until Respondent commences good faith
bargai ning wth the UFWwhich results in a contract or bona fide i npasse.

(o) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for sixty
(60) days, the period(s) and pl ace(s) of posting to be determned by
the Regional Drector, and exercise due care to repl ace any Notice
whi ch has been altered, defaced, covered or renoved.

(p) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all enpl oyees then enpl oyed in the bargai ning unit on
conpany tine and property at tine(s) and place(s) to be determned by the
Regional Drector. Follow ng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees nay have concerning the notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees in the bargaining unit in order to conpensate themfor tine |ost
at this reading and during the question-and-answer peri od.

(g) Notify the Regional Drector in witing, wthin
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30 days after the date of issuance of this Qder, of the steps Respondent
has taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is

achi eved.

DATED  Novenber 15, 1984

JAMES H WOLPMAN
Admi ni strative Law Judge
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NOT CE TO AR GLTURAL EMPLOYEES

A representation el ection was conducted by the Agricultural Labor Rel ations
Board (Board) anong our enployees on April 9, 1981. The najority of the
voters chose the Lhited FarmWrkers of Arerica, AFL-Q O (UAW, to be their
union representative. The Board found that the el ecti on was proper and
officially certified the UFWas the excl usi ve col | ective bargai ni ng
representative of our agricultural enpl oyees on Novenber 3, 1982. Wen the
UFWasked us to begin to negotiate a contract, we refused to bargain so
that we could ask the court to reviewthe election. In addition, we nade a
nunber of changes in the wages and worki ng conditions of enpl oyees w t hout
first notifying and offering to bargain with the UFW The Board has found
that we violated the ALRA by refusing to bargain wth the UAWand by naki ng
t hose changes wthout first telling the union and offering to bargai n about
them The Board al so found that we violated the |aw by transferring a
portion of the head | ettuce and cabbage work away fromthe HI| QO ew because
of the union synpathy and activity of crew nenbers.

The Board has told us to post and publish this Notice and to take certain
additional actions. V& wll do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;
To form join, or help union;
To vote in a secret ballot election to decide whether you want a uni on
to represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a uni on chosen by a najority of the enpl oyees and
certified by the Board;
5 To dact together with other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

H» wbhpE

Because it is true that you have these rights, we promse that:

VE WLL, on request, neet and bargain in good faith with the UFWabout
a contract because it is the representative chosen by our enpl oyees.

VE WLL NOI make any changes in your wages, hours, or working
conditions without first notifying and bargai ning wth the UFW

VEE WLL rei nburse each of the enpl oyees enpl oyed by us on or after Novenber
17, 1982, during the period when we were refusing to bargain wth the UFW
for any noney which they nmay have | ost as a result of our unilateral
changes and our refusal to bargain, plus interest.



VE WLL NOT transfer work anay fromthe HI1 crewor in any other way
discrimnate agai nst agricul tural enpl oyees because of their union
activities.

VEE WLL restore the harvest work which we took anay fromthe HI| crew and
we wll reinburse the crew nenbers for any pay or other noney they | ost
as aresult of the transfer of work away fromthem

DATED. PLEASANT VALLEY VEGETABLE GO CP

(Representati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you rmay contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 528 South A Street, xnard, Galifornia
93030. The tel ephone nunber is (805) 486-4475.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE CR MUTI LATE
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	TABLE 2

	Cabbage		 233,688			16,343		56,253
	Mixed		 70,450			   	   299		52,539
	Celery		199,167		      		176,346		   -0-
	Cabbage		 43,199		 		10,969		119,365
	Mixed		224,566	 		  	   -0-		 18,193
	Cabbage		 26,888			  	    -0-		69,295
	Mixed		202,400			  	    -0-		30,428
	Head Lettuce	  9,789				 75,556		  -0-
	Cabbage		  8,276 	         	    -0-		55,527
	Mixed	        260,018		 	   	    -0-		 9,403




