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DEA S AN AND CGROER

n Decenber 12, 1985, Administrative Law Judge (ALJ) Matthew
Gol dberg issued the attached Decision in this matter. Thereafter, Respondent
tinely filed exceptions to the ALJ's Decision along wth a supporting brief,
and the General Qounsel filed a response to Respondent's exceptions.

The Agricultural Labor Relations Board (Board) has consi dered
the record and the ALJ's Decision in light of the exceptions and briefs of
the parties and has decided to affirmthe ALJ's rulings, findings, and
conclusions to the extent consistent herewth and to adopt his Oder as
nodi fi ed herein.?

Respondent excepts to the ALJ's finding that it discrimnatorily

failed or refused to rehire Franci sco Luna and

YThe signatures of Board Menbers in all Board decisions appear with the
signature of the Chairperson first, if participating, followed by the
signatures of the participating Board Menbers in order of their seniority.



Juan Jalil in violation of Labor Code section 1153(c) and (a).?
VW find no nerit in the exception.

Both Luna and Jalil had been long time nmenbers of the citrus
harvest crew provided by [ abor contractor Mictor Quz and supervi sed by
Carlos Casas. It is undisputed that Luna and Jalil, as well as other
nenbers of their crew participated in union activities wth Respondent's
know edge six nonths prior to the events at issue herein.? It is also
undi sputed, as explained by Jalil, that the entire Casas crewwas laid of f
on August 18, 1983, and advised at that tine that work woul d resune in
approxi natel y two weeks.

Respondent accords enpl oyees crew w de rat her than

plant-w de seniority. Follow ng a |ayoff, enpl oyees who desire to continue

wor ki ng are hired before new enpl oyees are added. Quz

ZN| section references herein are to the Galifornia Labor Code
unl ess ot herw se speci fi ed.

¥I'n finding that Respondent displayed union aninus, the ALJ relied, in
part, on Duke Dungan's and Lee Horton's questioni ng enpl oyees about the URV/¢
organi zing drive. V¢ note, however, that while there was credited testinony
that Horton asked enpl oyees Franci sco Berrones and Franci sco Luna about the
uni on organi zing, there is no simlar evidence concerni ng Dungan.
Furthernore, we reject the ALJ' s finding that Horton's conduct constituted
evi dence of Respondent's union aninus. Luna testified that Horton observed
hi m passi ng out authorization cards and asked to see one, and Luna responded
that he did not have anynore, but would bring one the next day. Horton's
exchange wth Berrones was of simlar inport. The ALJ opined that Horton's
conduct mght have constituted unlawful interrogation, in violation of
section 1153(a), had it been charged and pl eaded within the |imtations
period. Wthout determning whether we woul d have found the conduct
descri bed above to be an unfair |abor practice after a full hearing on the
nmatter, we do not find that the conduct was clear evidence of union ani nus.
Respondent' s union aninus i s established, however, by its supervisors'
statenents that the di scri mnatees were bl ackl i sted because of their union
activities, as discussed nore fully bel ow
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testified that although Luna and Jalil may not have been at the top of the
seniority rankings/ they were "close" to the top. A though, on occasion, a
foreman has sought out enpl oyees who failed to appear, the evidence wll not
support a finding that Respondent followed a formal recall practice.

Rat her, enpl oyees are expected to contact their crew forenan when work

r esunes.

According to Luna's credited testinony, he returned froma | eave
of absence on either August 24 or 25, 1983, and i nmedi atel y contacted Casas
who expl ained to himthat there was no work because his entire crew had been
laid off for about two weeks. Casas did
not tell Luna that he (Casas) had been termnated by Respondent and, thus,

woul d no longer be in a position to lead a crew? Luna

returned a day or so later; Casas told him "I already told you, a few nore
days, | don't know when [work wll resune]." A fewdays later, Luna, this
tinme acconpani ed by Jalil, again contacted Casas at the latter's hone which

he shared wth Jesus S fuentes, another

YQuz testified that Respondent had asked hi mto repl ace Casas because the
Gonpany felt he had | ost control of his crewand that the quality of its
work overall had declined. Quz nmade Casas nanager of various Qruz owned or
nmanaged ranches and on occasion continued to utilize himas a crew
supervi sor, but for other growers for whom Qruz provided labor. Thus, in
Sept enber 1983, both Luna and Jalil continued to work in a Casas-led crew
for labor contractor Qruz although in the olive harvest of different
enpl oyers. By the tine of the instant hearing, Casas had resuned worki ng
for Respondent but in a nonsupervisory capacity.

The ALJ ruled that Carlos Casas, who no | onger worked for Respondent
during the period in question, neverthel ess was an agent of Respondent under
the standards set forth in Vista Verde Farns v. ALRB (1981) 29 Cal . 3d 307,
and the discrimnatees therefore effectively sought rehire when they asked
himfor work. However, since each of the discrimnatees credibly testified

that they al so asked foreman S fuentes for work, we need not reach the
question of whether Casas was Respondent's agent.

3.
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crew foreman. Luna testified that Casas inforned both nen on this occasion
that there would be no further work for either of thembecause they had been
"bl ackbal | ed." Luna testified that Sfuentes was present.?

A though no precise date was proffered for the latter incident
descri bed above, both Luna and Jalil testified that they subsequently, on
Septenber 5, 1983, learned that Aparicio had repl aced Casas as crew forenan,
that an Aparicio crew had commenced work that day, and that other nenbers of
the former Casas crew had been absorbed into the Sfuentes crew
Notwi t hstandi ng this know edge, Luna said he asked Casas for work again the
fol l ow ng day. Wen asked at hearing why he woul d continue to seek work from
Casas, know ng that he had been repl aced by Aparicio, Luna explai ned that
Casas, although termnated, "was putting in sone people and rel atives to
work in Sfuentes' crew"

Luna sai d he never sought work from Aparicio "because he never
offered us work. He | ooked for people but not for us."¥ However, both Luna

and Jalil credibly testified that they did

¥I'n a decl aration whi ch he executed on Septenber 7, in support of an
unfair |abor practice charge filed on Septenber 14, Luna nade no reference
to the "blackbal | " statement but did declare that on the precedi ng day Casas
told hi mthe packing shed did not want himor Jalil because they were
"huel gui stas. " Because Luna stated only that S fuentes was present, we
cannot concl ude therefromthat S fuentes was privy to Casas' coments to
Luna and/or Jalil.

¥ A though packi ng shed manager Duke Dungan intended that Aparicio head
the former Casas crewand fill his enpl oyee contingent fromthat crew he
did not give specific instructions to that effect to either Aparicio or
| abor contractor GQruz, indicating further that he actually left the natter
entirely up to Aparicio. However, it was Qruz' testinony that Aparicio was
supposed to hire

(fn. 6 cont. on p. 5)
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thereafter contact S fuentes for work. Luna recalled specifically asking
Sfuentes for work, possibly around Septenber 6, but certainly prior to the
tinme he began working in the olive harvest for a different grower on
Septenber 12 or 15. Luna believed that S fuentes had hired new enpl oyees at
a tinme when he knew that Luna had not yet been placed. Accordingly, he
asked the foreman why he was hiring persons wth less seniority than he. He
said Sfuentes told hi mthe packing shed did not want to gi ve hi mwork.
Luna did not thereafter attenpt to obtain work wth Respondent, "Because |
knew that | was dismssed. There was too nuch asking for work by now "
Luna filed an unfair |abor practice charge on Septenber 14, in which he
all eged that he had been deni ed enpl oynent because of his union and ot her
prot ected concerted activities.

Jalil, on the other hand, described three separate visits to
S fuentes® house, two tines before and once after commencing work in the
sane olive harvest as Luna in md-Septenber. On one of the earlier
occasions, Sfuentes told himthat the Conpany "didn't want us because they

knew we were organizing [for the Unhion]."

(fn. 6 cont.)

fromnmenbers of the Casas crew and that he so advised him But, Quz al so
expl ai ned that since Aparicio had a preference for certain enpl oyees,
particularly famly groups, there was a shifting of enpl oyees into the
Sfuentes crewin order to accommodate Aparicio s wshes. Yet, Quz al so
testified that the entire Casas crew nevert hel ess shoul d have been absor bed
by Aparicio and S fuentes, according to seniority, and that those forenen
"cal | ed whoever they could get a hold of." That apparently was not
Aparicio's understanding of the hiring practice. He testified that Quz
nade no reference to the Casas crew when he asked himto assenbl e and
supervise a crew He nade no attenpt to contact anyone fromthe Casas crew
but assenbl ed his own crew fromfriends, relatives and newy hired

enpl oyees.
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As a general rule, when attenpting to establish an
unlawful refusal to hire, General Gounsel nust first establish that the
al l eged di scrimnatee nmade a proper application for work at a tine when work

was available.” (Prohoroff Poultry Farns (1979) 5 ALRB No. 9.) V¢ find

that both Luna and Jalil nade proper applications for work when they applied
to Sfuentes on or about Septenber 6. A though General Gounsel did not
establish an availability of work on that date, it is well-established that
applications for work nust be treated in a nondi scrimnatory nmanner. Wen
an enpl oyer/ as in the manner displayed by S fuentes, conveys to enpl oyees a
cl ear nessage that further applications would be futile, the enpl oyee is
excused fromagai n making an application for work. The question of job
availability then becones relevant only wth respect to the enpl oyer's

backpay obligations. (Shawnee Industries, Inc. (1963) 140 NLRB 1451 [52

LRRM 1270], enforced in relevant part (10 Ar. 1964) 333 F. 2d 221 [56 LRRM
2567].) Accordingly, we shall order Respondent to offer Luna and Jalil
imedi ate reinstatenent to their forner, or substantially simlar, jobs,

w th backpay. Such backpay will accrue fromthe first availability of work
foll ow ng Respondent’'s discrimnatory response to their application for work
on or about Septenber 6, 1983, as determined in the conpliance phase of this
pr oceedi ng.

Respondent excepts to the ALJ's finding that it

"\ do not find on the record herein that Respondent had an affirmative
recall policy but we do find that when enpl oyees sought further enpl oynent
following a layoff, preference in placenment was accorded on the basis of
seniority.
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discrimnatorily failed or refused to rehire A berto Bedolla and Jesus
Carnmona because of their union activity. VW find nerit in the exception.

Bedol | a and Carnona testified that crew foreman Casas observed
themsign union authorization cards in the field during January or February
1983. Bedolla also testified that Casas warned himthat he woul d be dropped
fromthe crewif he signed a card. In response, Bedolla told hi mhe had
already signed a card. Carnona testified that Casas warned himthat the
Lhi on woul d "just waste our tine in the field." Both enpl oyees continued to
work in the Casas crewuntil the entire crewwas laid off in md-August
1983.

Bedol | a described three efforts to seek work fromCasas during
the renai ning weeks in August. Two weeks follow ng the |ayoff, he and Jesus
Carnona went to Casas®' house. Nb one el se was present. GCasas told himthe
crewwas termnated and that "they were not going to give him[Casas] a

j ob. e week | ater, Bedolla encountered Casas in a local store. GCasas
told himthat al though he no longer had a crew, he would try to place his
forner crew nenber in another crew Bedolla saw Casas two days |ater and
was inforned that Casas was not able to pl ace him"because [there are] a | ot
of people increw"” It is not clear whether Casas had reference to a
particular crewor a lack of work generally.

Bedol | a then sought work fromS fuentes on three separate
occasions. n Novenber 9 and 20, by tel ephone, he was advi sed that the
foreman "had a lot of people.” n January 16, Bedolla went to the orchard

where the S fuentes crewwas working only to learn that there were no

openings. Bedolla simlarly asked Ruben Aparicio for
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work three tines. Onh Septenber 7 and 11, he tel ephoned the forenan and was
told the first tine that he had "a | ot of people" and the second tine that
he had "no | adders," both corments indicating a | ack of avail abl e openi ngs.
Aparicio's uncontroverted testinony was that he had conpl etel y assenbl ed his
crew prior to the end of August, before Bedolla sought work fromhim
Qctober 22, Bedol | a sought out Aparicio in the field and was gi ven work, but
for that day only. As Aparicio explained, Bedolla had obtained a ride to
the work site wth a crew nenber and, rather than have Bedol | a just wait
around until his ride conpl eted work, he decided to give himsonething to
do. A the end of the day, when Bedol | a asked about future chances for
work, Aparicio promsed to send word to himif an openi ng arose.

Jesus Carnona sought work fromboth Casas and S fuentes. He went
to Casas® house with Bedol | a before the end of August and, as Bedol | a
testified, learned that Casas had been termnated. Later, but still in
August, he again went to Casas'! house, but this tine alone. Casas told him
he did not know when work woul d resune. One week |ater, Casas suggested to
Carnona that he contact S fuentes. Carnona did so several tines at
S fuentes! house, in person or by tel ephone. He testified that S fuentes
told himeither that he did not have any work for him or that he was giving

preference to those enpl oyees who had seniority, ¥ but al so

¥The record does not permit a conparison of the seniority
standings of either Bedolla or Carmona with those of the enpl oyees who were
infact rehired. The record reveals only that Bedol | a began working for
Respondent in 1979 and Carnona one year later. (Luna, on the other hand,
commenced work with Respondent in 1973 and Jalil in 1974.)

12 ALRB No. 28 8.



encouraged himto call back. Oh January 11, 1985, al nost 16 nonths fol | ow ng
his layoff, Carnmona learned that S fuentes was hiring new workers, applied
to the forenan at the work site and was hired.

As a threshold matter, we adopt the ALJ's findings that both
Bedol | a and Carnona sought work in the manner whi ch they described and t hat
their applications for work were consistent with Respondent's hiring
practices. However, unlike the situation which prevailed with resp'ect to
Luna and Jalil, neither Bedolla nor Carnona testified, nor did any other
W tness, to any circunstances which woul d indicate that they were bei ng
deni ed rehire because of their union activity or that further applications
for work by themwould be futile. Therefore, General Counsel has failed to
establish a prinma facie case of discrimnation wth respect to either
Bedol | a or Car nona.

Accordingly, for the reasons set forth above, we hereby di smss
the conplaint insofar as it alleges therein that Respondent failed or
refused to rehire Alberto Bedolla and Jesus Carnona in viol ation of section
1153(c) and (a).

RER

By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent, Gand Vi ew
Heights Atrus Association, its officers, agents, successors, and
assigns, shall:

1. GCease and desist from

(a) Failing or refusing to hire or rehire, or otherw se

di scrimnating agai nst, any agricul tural enployee in
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regard to hire or tenure of enpl oynent or any other termor condition of
enpl oynent because he or she has engaged in union activity or other
concerted activity protected by section 1152 of the Agricul tural Labor
Rel ations Act (Act).

(b) In any like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the follow ng affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) dfer to Francisco Luna and Juan Jalil immedi ate and
full reinstatenent to their forner or substantially equival ent position(s),
wthout prejudice to their seniority or other enpl oynment rights or
privil eges.

(b) Make whol e the above-naned enpl oyees for all |osses
of pay and ot her economc | osses they have suffered as a result of the
discrimnation agai nst them such anounts to be conputed i n accordance
wth established Board precedents, plus interest thereon, conputed in

accordance wth our Decision and Oder in Lu-Ete Farns, Inc. (1982) 8

ALRB Nb. 55.

(c) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se copying,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the

anounts of backpay and interest due under the terns of this Oder.

10.
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(dy S gnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Mil copies of the attached Notice, in all
appropriate |languages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromSeptenber 6, 1983 to Septenber 6, 1984.

(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been
altered, defaced, covered or renoved.

(g Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional D rector.
Fol | ow ng the readi ng, the Board agent shall be given the opportunity,
out si de the presence of supervisors and managenent, to answer any questions
the enpl oyees may have concerning the Notice or their rights under the Act.
The Regional Drector shall determne a reasonable rate of conpensation to
be pai d by Respondent to all nonhourly wage enpl oyees in order to conpensate
themfor tine lost at this reading and during the questi on-and- answer
peri od.

(h) Notify the Regional Drector in witing, wthin

11.
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30 days after the date of issuance of this Oder, of the steps Respondent
has taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved. Dated: Decenber 12, 1986

JYRL JAMES- MASSENGALE, Chai r person JGHN

P. MCARTHY, Menber JORGE CARR LLQ

Menber

GREQCRY L. GONOT, Menber

12
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MEMBER HENNLNG di ssenting and concurri ng:

Like the ALJ, | would find that Respondent had a policy of
recal ling seniority workers, that Respondent changed that recall policy to
avoid recalling the four discrimnatees and failed to recall those

individuals due to their union activities. (Kyutoku Nursery, Inc. (1982) 8

ALRB No. 98.)

| woul d thus conclude that Respondent's refusal to rehire
Bedol | a and CGarnona was unl awf ul .
Dat ed: Decenber 12, 1986
PATR KW HENN NG Menber

13.
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional office,
the General Gounsel of the Agricultural Labor Rel ations Board (Board) issued
a conpl aint which alleged that we, Gand Mew Hights AQtrus Associati on,
had violated the law After a hearing at which each side had an opportunity
to present evidence, the Board found that we did violate the | aw by refusi ng
to rehire two enpl oyees because they participated in activities in support
of the ULhited FarmVWrkers of Anerica, AFL-Q O (UIAY. The Board has told us
to post and publish this Notice. V& wll|l do what the Board has ordered us
to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;

To form join, or help unions;

To vote in a secret ballot election to decide whether you want a

union to represent you,

To bargain with your enpl oyer about your wages and wor ki ng

condi tions through a union chosen by a najority of the

enpl oyees and certified by the Board;

5. Tb(?ct together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

NS

Because it is true that you have these rights, we promse that:

VE WLL NOT interfere wth, restrain or coerce you in the exercise of your

right to join and engage in activities in support of the UFWor any ot her
uni on.

VE WLL NOT hereafter refuse to rehire or otherw se discrimnate agai nst
any enpl oyee for joining or supporting the UFWor any ot her uni on.

SPEAQ H CALLY, the Board found that it was unl awful for us and our | abor
contractor Mictor Quz to have refused to rehire Franci so Luna and Juan
Jalil.

VE WLL offer Francisco Luna and Juan Jalil reinstatenent to their forner
jobs wthout |oss of seniority and VE WLL rei nburse themfor all |osses of
pay and ot her noney they have | ost because we unl awful |y di scri mnated

agai nst them

Dat ed: GRAND M EWHE GHTS d TRUS ASSOO ATI QN

By:

“(Represent ati ve) (Title)

14.
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If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. ne office is |located at 627 Main Street, Delano, Galifornia
93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations Board,

an agency of the Sate of CGalifornia.
DO NOT ReEMOVE CR MUTI LATE

12 ALRB No. 28 15.



CASE SUMVARY

Gand View Heights dtrus Association (U 12 ALRB No. 28
Gase Nos. 83-C& 37-D,
et al.

ALJ DEA S ON

Followng a full evidentiary hearing, the ALJ found that Respondent had
failed or refused to rehire four citrus harvest workers because each of them
haﬁbpartl cipated in union organizing activities anmong their fellow crew
nenber s.

BOARD DEO S ON

The Board agreed wth the ALJ's finding of unlawful refusal to rehire for
discrimnatory reasons in violation of Labor Code section 1153(c) and (a) but
only wth respect to two of the discrimnatees. ontrary to the ALJ, the
Board did not find that Respondent had a policy of affirnatively recalling
enpl oyees follow ng a layoff, only that enpl oyees are expected to contact
crew forenen for placenent when work is schedul ed to resune and t hat

returni ng enpl oyees are given preference in hiring according to their
respective seniority rankings. The Board further found that although two of
the di scri mnatees made proper applications for work, the applications were
not handled in the requi red nondi scrimnatory manner. Instead, as both of
these applicants credibly testified, a foreman advi sed themthat the Conpany
did not want them back because of-their union synpathies. S nce such a
statenent coul d reasonabl y cause themto believe that further applications
for work would be futile, the Board held that they need not have agai n
applied for work. Accordingly, the Board ordered Respondent to offer them
imedi ate reinstatenent to their former, or substantially equival ent,

enpl oynent w th backpay. The amount of backpay due themw || be determ ned
in the conpliance phase of this proceeding and will be neasured fromthe date
of the first job opening which they were qualified to fill.

As to the two remaining all eged di scri mnatees, the Board found that General
Gounsel had failed to establish a prima facie case that they were bei ng
rejected for avail abl e work because of reasons proscribed by the Act or that
further applications would be futile. They were advi sed either that the crew
positions had been filled or that Respondent was filling openings wth

enpl oyees wth nore seniority. As to the seniority factor, General Counsel
failed to establish their seniority status vis a vis enpl oyees who were hired
inorder to permt the Board to consider whether seniority was used as a
pretext to shield a discrimnatory notive on the part of Respondent.



D SSENTI NG CGPIN N

Menber Henning dissented fromthe failure to adopt the ALJ's finding that
Respondent altered its established recall policy so as to discrimnate
agal nst two harvesters because of their union activities. He woul d have
adopted the ALJ's analysis entirely.

* * %

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * %
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Appear ances:

WIliamlLenkeit, Esq., for
the General (Gounsel

WlliamS Mrrs, Esqg., of

Gordon and Marrs, for the
Respondent

Mar garet Reyes,
for the Charging Party

Before: Matthew Gol dberg
Admni strative Law Judge

DEA SION GF THE ADM N STRATI VE LAW JUDGE

! The parties reached an informal, bilateral resolution of
charges 83-CE37-D and 83-CE-3S D prior to the opening of the hearing.
These charges, and the allegations in the conpl ai nt whi ch incorporate
them wll accordingly not be discussed.

1



.  STATEMENT G- THE CASE

n July 1, 1983,2 the Lhited FarmVdrkers of Averica, AFL-AO
(hereafter referred to as the "Whion"), filed charge nunber 83-CE 160- D
alleging that Gand View Heights Atrus Association (hereafter referred to

alternatively as the "enpl oyer, respondent,"” the "conpany,” or "G and
View') violated section 1153(a) of the Act. The charge was served on the
conpany on June 24. Subsequently, charges 83- CE266-D and 83- C& 267-D
were filed by the Union and served on the conpany on Septenber 14,
alleging violations of sections 1153(a), (c), and (d).

O April 19, 1985, the General (ounsel for the Agricul tural
Labor Rel ations Board caused to be issued the conplaint in this case
incorporating natters alleged in the af orenentioned charges.® Begi nni ng
July 23, 1985, a hearing was held before ne in Porterville, Glifornia.
Al parties appeared through their representative representatives and were
given full opportunity to examne and cross-examne W tnesses, to present
argunent and docunentary evi dence, and to submt post-hearing briefs.

Havi ng read and consi dered those briefs, and, based upon the entire record

in the case, including ny observation of the

2N | dates refer to 1983 unl ess ot herw se not ed.

®Respondent ' s counsel noved to disniss certain allegations on the
basis that they were not specifically referred to in the charges. This
i ssue i s discussed bel ow

General (ounsel did not allege a violation of section
1153(d) in the conpl ai nt.



deneanor of each witness as he/she testified, | nmake the
fol | ow ng:

1. HNINS G- FACT A

A Jurisdiction

1. The respondent is and was, at all tines naterial, an
agricultural enployer within the neani ng of section 1140.4(c) of the Act,
doi ng business within the Sate of California.

2. The Whion is and was, at tines naterial, a | abor organization

w thin the neaning of section 1140.4(f) of the Act.* B. The Wnhfair Labor

Practices Al eged

1. Prelimnary Satenent.

The respondent is a San Joaquin Val | ey cooperative whi ch
harvests, processes and narkets citrus: specifically, navel oranges,
nandari ns and mneol as. The cooperative consists of between 120 and 130
i ndi vidual grower nenbers. The season for navel oranges, its principal
crop, generally runs between |ate Gctober until the foll ow ng June or
early July. During the peak of its season, respondent enpl oys ni ne crews
through three | abor contractors and has two grower crews harvesting
citrus. Between thirty and forty individuals work in each crew Peak
enpl oynent therefore ranges from280 to 350 workers.

2. Threats to and Harassnent of Franci sco Luna

a. The Facts Present ed

General (ounsel al leged that "on or about My

Inits answer, respondent admtted the jurisdictional
all egations contained in the conplaint.



21, 1983, respondent, through its agent M ctor Quz, threatened and
harassed Francisco Luna because of his protected, concerted and union
activities."

Luna was enpl oyed by respondent as a pi cker since Novenber of
1973. In the 1983 season he worked in the crew of forenan Carl os Casas,
who in turn worked under the general supervision of contractor M ctor
Quz.

In February, 1983 Luna was active in the Lhion's
organi zati onal canpaign. He distributed authorization cards, solicited
signatures for them and encouraged his fell ow workers to attend Ui on
neetings. Al these activities were carried on openly, in the presence of
supervisors Casas and G uz. At one point, field superintendent Lee Horton
asked Luna for an authorization card so that he mght take it to the
shed. ®

Subsequently, on or about May 20, Luna and his crew, nunbering
about thirty, gathered at the shed to protest the wage rate they were
receiving. Four or five fromthe crew including Luna, actually went
inside the shed to discuss the matter with "Duke" Dungan, the packi ng shed
nmanager. Franci sco Berrones, another crew nenber, was the spokesnan for

t he group.

The fol |l ow ng day, while Luna was engaged at his work, Quz

confronted himand told him according to the worker, that

*Horton admitted that he asked to see the card because, having been
infornmed of their distribution, he had ". . .no idea what kind of cards
they were," and presunably wanted to find out nore about them



he "had found out that | wanted to screw himup."® Luna added that Q uz
wanted to fight him’

n cross-examnation, respondent's counsel'elicited fromLuna
nore specific details about the confrontation. Luna admtted that when
the forenan approached him he accused the worker of talking to others
about him "He told ne that | wanted to screw hi mup, but that was not
going to be possible. And if | was talking about him for ne to go over
to the side of the orchard. U to today we' ve been friends and now we' re
goi ng to screw each other up." Luna added that he was sonmewhat puzzl ed by
the forenan's accusation that the worker had been tal ki ng behind his back,
that "whenever | said sonething about him | didit in his presence."®
Luna noted that Qruz "continued very angrily and kept on challenging ne to
cone outside the orchard."

Mictor Quz, called as a wtness by respondent, stated that he
was a field foreman for the enpl oyer in charge of three crews. He has
known Franci sco Luna for about thirty-five years. In the norning of the
incident in question, when Q-uz arrived to check the crew foreman Carl os
Casas reported to himthat Luna was tal king about the field man, saying
that "you' re going to get it, youreinfor it." Quz decided to

i nvestigate and

®Luna used the Spanish word "chingar" in his testinony
descri bi ng the exchange with Quz.

The evidentiary val ue of such characterizations is mninal, Drect
testinony fromLuna concerning this encounter was extrenel y sketchy.

8 una al so deni ed on cross-exam nati on that he had been speaki ng
about GQruz wth his fell ow workers.
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approached Luna. Quz gave the fol |l ow ng account:

"I told himl wanted himto get off the |adder and | wanted to
know. . . what the hell was goingon. . . ., what are you
talking about that |'mgoing to get mne? .... And we started
arguing there and --Vl |, | was pretty close to really |osing ny
tenper but | just held nyself back because | didn't want any
problens. But | still wanted to get . . . what was neant by
that | was going to get mne, that ny tine has cone."

Luna then told Qruz that the field foreman shoul d have been
wth the crewnore often: "How cone you' re not here? Wat do you thi nk
you' re getting paid for?" to which Qruz responded that it was the job of
the foreman in the field to stay wth the crew Quz admtted that he was
angry wth the worker and told himthat "the next tine | hear this again .

. there's going to be trouble . . . because you re not doing to do it
againto ne."

Wien asked directly by respondent's counsel whether Quz had
been mad at Luna for protesting the previous day, Q-uz replied that he was
angry because "it was a personal natter," Luna had been tal ki ng about hi m
"trying to say that I'mgoing to get mne, that ny day has cone. Wat |
wanted to find what he neant that ny day was comng."

b. Analysis and Goncl usi ons

General (ounsel argues that Quz' renarks to Luna
constituted unlawful threats in violation of section 1153(a). In reaching
this concl usion, General Gounsel heaps inference on inference, rather than
pointing to explicit record evidence. He states, in essence, that Quz
was aware of Luna's union activities "and the comments al | egedly nade by

Luna nay have had



reference to the union's canpai gn"; and that the incident the day
followng Luna's participation in a wage protest at the shed was in
response to Quz's perceptions that Luna was "stirring up troubl e by goi ng
over his head ... to ask for a raise."

Unfortunately for General Gounsel's position, the record does
not contain sufficient direct support for these conclusions in order to
sustain his burden of proof. S gnificantly, in neither the account of Luna
or of Quz does there appear specific reference to Luna's union activities
or to his participation in the wage protest. Luna's union activities
preceded by sone nonths the incident in question, and appear too renote in
tine to have provided its provocation, or to have warranted a response
designed to inhibite or threaten such conduct.

Regarding the wage protest, while Luna may have participated in
it along wth the other nenbers of his crew it was Franci sco Berrones who
acted as spokesperson. It mght be argued that Qruz's |ong-standi ng
acquai ntance wth Luna led the fiel dman to approach that particul ar worker
on this subject. However, wthout any direct nention of the protest in
their conversation, it seens just as likely that Qruz, as he characterized
the situation, was taking unbrage at Luna' s renarks about himto fellow
workers, and that he regarded it as a "personal matter" between nen who
had hitherto been friends for many years. On the basis of the record

evidence, either inference is equal |y supportabl e.



Qonsequently, it is determned that General (ounsel's burden
of proof on this issue has not been sustained and it is recommended t hat
this allegation be di smssed.

3. Refusals to Re-hire

General (ounsel alleged that respondent refused to re-hire
wor kers Franci sco Luna, Juan Jalil, Al bert Bedolla and Jesus Carnona
because of their participation in union and other protected, concerted
activities.®

a. Tineliness of the Bedol |l a and Car nona
Al egati ons

As a prelimnary matter, in regard to Bedolla
and Carnona, respondent’'s counsel noved at the hearing that their cases be
di smssed since the underlying charges (83-CE 266 and 267-D do not
specifically refer to them respondent was not put on notice at the tinme
of the filing of the charges that the two workers were seeking relief from
al l eged unl awful conduct, and that their inclusion in the conplaint, dated
April 12, 1985, is tantanount to alleging an unfair |abor practice
occurring nore than six nonths before the filing of the charge, in
contravention of Labor Code section 1160. 2. *°

Admttedly, there are certain equitabl e considerations

°As originally worded, the pertinent allegation in the conplaint
noted that the four workers were "laid off" and then refused rehire for
discrimnatory reasons. During the course of the hearing, General Counsel
stated that he was no | onger contending that their |ayoffs were unlawful .

Younsel 's notion was denied. Wiile respondent's counsel argued
that the issue be treated in this decision, he curiously did not
address it in his brief.



wei ghing in favor of respondent's position. Had respondent been aware
that it was potentially subject to liability for conduct involving Carnona
and Bedolla, it mght have, as it didin the Jalil and Carnona nmatters,
of fered Carnona and Bedolla their jobs back at an earlier date, thus
limting said liability. Respondent al so contended that it nmay have
suffered prejudice in the preparation of its defense regardi ng those two
wor ker s.

Nonet hel ess, at the hearing, it was rul ed that
respondent suffered no denonstrabl e prejudice resulting fromthe addition
of two specifically named discrimnatees. There was no show ng that
W t nesses becane unavail abl e or docunents had been destroyed in the period
bet ween charge and conpl ai nt. Respondent had adequate opportunity to
prepare its defense in the period between the issuance of the conpl ai nt
and the convening of the hearing. Charge nunber 83-CE 266-D stated that
discrimnatory acts were perpetrated against "Juan M Jalil and ot her
workers," thus giving notice that enpl oyees other than Jalil mght be
I nvol ved.

This Board has held that matters alleged in a conpl aint nay not
be barred by the six-nmonth limtation period in section 1160.2, even
though the charges giving rise to the conplaint do not specifically refer
to the natters later alleged therein, and the conpl ai nt issued nore than
six nonths followng the filing of the charges. Were allegations in a
conplaint are "closely related to the subject nmatter of the original
charge" and are "based on facts di scovered during the investigation

thereof " they



nay properly be considered. John Hnore Farns (1978) 4 ALRB No. 67; see

al so Anderson Farns (1977) 3 ALRB No. 67. In Hnore, the Board quot ed

wth approval |anguage fromthe US Suprene Gourt case of NL. RB V.
Fant MIling Go. (1959) 360 U S 301, where it was held that in

formulating a conplaint and in finding violations of the NLRA the

Nati onal Board coul d consider events occurring after the filing of the

charge as the basis for alleging additional unfair |abor practices:
Ohce its jurisdiction is invoked, the Board nust be |eft free to
nmake full inquiry under its broad investigatory power in order
to discharge the duty of protecting public rights which Congress
has i nposed upon it. There can be no justification for
confirmng such an inquiry to the precise particul ari zati ons of
a charge. 360 US at 307.

Here, it is obvious that the discrimnatory treatnment of the
respective tenures of Carnmona and Bedol | a was "closely related" to the
discrimnatory acts alleged in charges referring to "Juan Jalil and
others" in his crew As discussed below all four of the alleged
discrimnatees were unlawful |y refused rehire after the Casas crew two-
week |ayoff period. Accordingly, inclusion in the conplaint of these two
additional individuals as discrimnatees not named i n the charges was
proper and not tinme-barred by section 1160. 2.

b. Events Follow ng the August 1983 Layoff and Conpany
Recal | Practice

Each of the four alleged discrimnatees was
enpl oyed in the crew of Carlos Casas, who in turn worked under the
supervision of Mictor Quz. In August of 1983, the crew was pl aced on
| ayoff status for about two weeks. During this period
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respondent' s manager "Duke" Dungan ordered Quz to termnate Casas, since
Dungan felt Casas had denonstrated a problemw th drinking on the job, and
had "l ost control of the crewas far as performance." Foreman Ruben
Aparicio was retained to "repl ace" Casas.

It is the forenan's responsibility to hire the nenbers of his
particul ar crew Vdrkers are to be recalled foll ow ng a | ayoff accordi ng
totheir seniority. Dungan stated that he did not specifically tell
Aparicio to hire those individuals who were in Casas' crew. Mictor Quz
testified, however, that Aparicio "was supposed to hire the sane nenbers
that we had." Quz noted further that Aparicio was told to hire forner
nenbers of the Casas' crew and that these workers were to be absorbed
into Aparicio's crew and the crew of Jesus S fuentes, another of his
foremen.

Wen the Aparicio crewwas put to work fol |l ow ng the August
layoff,™ the four alleged discrimnatees were not recalled to work in that
crew, despite Qruz's orders and Dungan's characterization that Aparicio
was hired to "repl ace" Casas.

Nevert hel ess, other workers fromthe Casas crew were placed in
two other crews enpl oyed by respondent. Qut of a total of twenty-seven

enpl oyees in Casas' pre-layoff conpl enent, seven

“Dungan stated that it was the conpany's practice to recall people
according to seniority, as did Aparicio and Quz.

“Payrol | records appear to indicate that the Aparicio crew began to
work for respondent on or about Septenber 6, 1983.
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were hired shortly thereafter to work under foreman Joe Qruz, ® while an
additional eight were enpl oyed to work under forenan Jesus S fuentes.
Thus, work was available to the laid off nenbers of the Casas crew and
it was the conpany's practice to pl ace nenbers of the defunct crewin
other crews still enpl oyed.

C The Uhion Activities of the D scrimnatees

Each of the alleged discrim natees
participated in union and/or other protected, concerted activities in
varying degrees. The activities of Francisco Luna are recounted ante.
Juan Jalil, who had worked for respondent since 1974, distributed
aut hori zation cards and spoke to workers about the union during the
early 1983 organi zational canpai gn. These activities, |ike those of
Luna, took place in the presence of supervisors Casas, G uz and
respondent's field superintendent Lee Horton.

Franci sco Berrones was anot her of respondent’'s |ong-term
enpl oyees. During the organi zational drive Berrones was asked by
superintendent Lee Horton who had been passing out authorization cards
and whet her he coul d be shown one of the cards. Berrones responded that
Jalil and Luna were distributing themand that Berrones had signed a
card, which the worker produced for Horton's inspection. On the day
followng this conversation, Berrones was asked by Horton whet her the
peopl e wanted a union. Berrones replied that "we did want a uni on

because the union did alot for us. . ."

BJoe Qruz is another contractor engaged by respondent .
12



Al eged discrimnatee A bert Bedolla signed an aut hori zation
card in the presence of Lee Horton, and solicited signatures from ot her
workers during the canpai gn. Forenan Casas al so becane aware of Bedol | a' s
activities. A one point the foreman told Bedol la that if he signed a
card, he would be "out of the crew" The worker replied, "I had al ready
screwed nysel f up because | already signed."

Jesus Carnona began working as a picker for respondent in
1980. Carnona signed an authorization card while Mctor Quz and Carl os
Casas were standi ng nearby. The worker testified that the two saw hi m
sign. At one point, Casas renarked to this worker that "the union was
just going to waste our tine in the field." Carnona responded that "the
union was there to talk to us so that our work woul d get better and for
the prices to get better because they were paying us very cheap. "

Respondent does not dispute that it was aware of the union
activities of Luna and Jalil. However, while conceding that certain
super vi sors** had know edge of the activities of Bedolla and Carnona,
respondent argues, in effect, that the forenen who woul d be involved in
the rehiring of these two workers, i.e., Aparicio and/or Sfuentes, did
not possess such know edge.

General (ounsel need not prove that a specific

YAs may be recall ed, Horton and Casas were aware of Bedolla's
activities, wiile Quz and Casas were present when Carnona signed his
authorization card. Neither Horton nor Casas were enpl oyed by respondent
when Bedol | a was al | egedly deni ed rehire.

13



supervisor wth the authority to effectuate the personnel decision in
question had direct know edge of an enpl oyee's union activities. As a
general proposition, a supervisor's know edge of an enpl oyee's prot ect ed
activities will be inputed to the enpl oyer as a whole. An exception to
this rule exists where credited testinony reflects that such know edge was
not relayed to higher nanagenent officials who ultinately nade the

decision for disciplinary or personnel action. (George Lucas & Sons

(1985) 11 ALRB No. 11, p. 4 and cases cited therein; see al so Mnt gonery
Wird & . (1956) 115 NLRB 605, 647, aff'd (C A 2d 1957) 242 F.2d 497,
501.) Neither Casas nor Horton testified this to be the case. ™ It is
therefore found that respondent had know edge of the Uhion activities of
Carnona and Bedol | a. *°

d Hforts to btain Re-hire

As noted above, despite respondent’'s stated policy of
contacting laid off crew nenbers by seniority and informng themof their
recall, none of the four alleged discrimnatees was call ed back to work
followng their two-week |ayoff. Wile the discrimnatees each testified
that they sought work w th respondent on a nunber of occasions, conpany
w tnesses uniformy stated that not one of themasked for their jobs back.

Respondent al so attenpted to denonstrate that foll ow ng the

BCasas did not testify despite the fact that at the tine of the
hearing he was enpl oyed by respondent, and hence available to be called
as a W tness.

g gnificantly, both Aparicio and S fuentes worked under M ctor
Quz, Casas' supervisor, and Casas and Sfuentes, at the tine of the
events in question, were living in the same house.
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recei pt on or about Septenber 20, of unfair |abor practice charges
involving Jalil and Luna, efforts were nade, w thout success, to contact
themabout returning to work. It was not until after certified letters
were sent to these two workers on Decenber 12, informng themthat they
"nust report to work™ or "the job will be filled," that these two workers
contacted the conpany. Snply stated, it is respondent's position that
none of the discrimnatees were denied rehire: rather, none of them
sought to return to work follow ng the |ayoff.

Each of the alleged discrimnatees gave detail ed accounts of
their respective efforts to be rehired. Francisco Luna stated that he
obtai ned a | eave of absence fromGCasas in July to travel to Mexico, and
returned to the area about the last week in August. Uoon his return, he
asked Casas for his job back, and was told that the crew was on a two-week
layoff. 1In the days follow ng, Luna repeated y asked Casas for work; the

forenan replied "in a few nore days," that he did not know when work woul d
begi n agai n. Luna persisted, and asked Casas for a job on several nore
occasi ons. 1 one such occasion Casas told the worker that "there was no
work for us because we were bl ack bal |l ed, and because the packi ng shed

didn't ask for us."®

YBoth Jalil and Luna were actually rehired i n Decenber.

BAt the tinme the statenent was al | egedl y nade, Casas was no | onger
working for respondent. Luna admtted that about one week after his return
to the Porterville area, he was told that this was the case. O cross-
examnation Luna testified that Jalil and S fuentes were present when the
"bl ack-bal | ed" statenent was nade. In the declaration Luna executed on
Septenber 7 in support of his unfair |abor practice charge, Luna nade no
reference to

15



Even after Luna had been told this, he went back to Casas once
or twce nore to request enploynent. S fuentes was present wth Casas
during one of these exchanges.® Luna testified that he al so requested
that Sfuentes give hima job, and asked that forenan "why as it that he
was putting in people wth less seniority [than us] in the crew™
S fuentes responded by saying that "the packing shed did not want to give
us work."® After being rebuffed in his attenpts to secure enpl oynent from
respondent through Casas and S fuentes, Luna began working in the olive
harvest.? while so enpl oyed, he agai n asked Casas for work, only to be
told by Casas that he woul d not be getting a crew fromrespondent.

(n cross-examnation, Luna admtted that while he was aware
that Ruben Aparicio had been put in charge of Casas' crew the worker
never asked Aparicio for a job. The reason Luna gave was that "he never
of fered us work. He | ooked for people but not for us." Luna al so stated

that he knew that S fuentes, not

the "black ball" remark although he did recite that on Septenber 6, when
he asked Casas for work the forner supervisor stated that "the packi ng
house had told themthat there was no work for ne or Juan Jalil because
we were ' huelgistas . ' " | did not find this variance so serious as to
reflect adversely on Luna's credibility.

Bas noted previously, Sfuentes was staying at the sane house as
Casas.

“Luna conversation took place. Jalil essentially corroborated Luna's
testinony, as detailed below S fuentes also nmade a simlar renark about
t he packi ng shed's wshes to Jalil on the tel ephone

“Respondent does not pick ol i ves.
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Aparicio, was hiring workers fromthe Casas crew Luna admtted aski ng
Casas for work even after he found out that Casas had been "repl aced" by
Apari ci o.

Juan Jalil testified that follow ng the two-week |ayoff, he
asked Sifuentes and Casas for work. They? informed Jalil "that the
conpany didn't want us because we were bl ackbal | ed."® Jalil al so
nai ntai ned that he asked Victor Quz for work, who told hi mhe woul d check
with the foreman, but did not call the worker back.? Jalil subsequent!y
tel ephoned S fuentes to ask for work. S fuentes repeated that on occasion

that the

Zn direct exanination, Jalil did not make clear who nade the
statenent which follows. Jalil testified on cross-examnation, however,
that it was Casas who told hi mhe was "bl ack-1isted."

ZJalil thus somewhat corroborated testinony of discrininatee Luna
about this remark. Jalil's declaration, sinilar to Luna's, asserts that
"on or about Septenber 6," Casas nmade the statenent "the packi ng house
didn't want us there working, because we were Hiel gistas.” It further
notes that "on coupl e occasions (sic) Carlos Casas told us that the
packi ng house was just waiting for a chance to fire us, that we were in
black list." Jalil also revealed on redirect examnation that a M. Lee
[Horton] had also told himin February that he was "bl ack bal | ed. "
Respondent' s counsel reacted this assertion wth incredulity, asking
whether Jalil was "renenbering things, . . . or naking themup." Jalil
replied that he had w tnesses to the statement and naned worker Franci sco
Berrones. Berrones, subsequently called by General Counsel, corroborated
the statenent Jalil attributed to Horton. Jalil's credibility was thereby
enhanced. Horton deni ed naki ng such a statenent, although he did admt
aski ng Berrones to show hi mone of the Uhion cards being distributed
during the organizational drive, as noted above.

#Jalil nodified his testinony on cross-examnation regarding his
inquiry to Quz about work. Jalil stated that he spoke with Quz in Terra
Bella, who told himthat "the entire crew was stopped' and furt her
"referred somet hing about the activities of the union, that we had cards
and were passing themout."
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"conpany didn't want us because we were bl ack-bal | ed." During an

addi tional conversation wth Sfuentes Jalil was told that "the conpany
didn't want us because they, knew we were organizing." Jalil al so asked
for work fromS fuentes in Cctober w thout success, when he happened upon
himat a store. Oh another date, Jalil saw S fuentes in Terra Bella and
tried to stop himto talk, but was unsuccessful .?

Jalil denied that Sfuentes or his wfe called him.about work
during the period from Septenber to Decenber 12, when he received the
certified letter telling himto report back for work. Jalil testified that
he contacted Sfuentes immedi ately after receiving the letter, but that
Sfuentes told himthat "he knew nothing about the letter,” "he had no
orders to give ne work due to the organizing natter and all of that." Two
days |l ater, however, Jalil was actually rehired to work in S fuentes
crew

After the two-week |ayoff period had el apsed, alleged
discrimnatee Alberto Bedolla went to Casas' hone to request rehire. He
stated that he asked Casas for work a total of three tinmes. The first tine
he asked he was told by Casas that the forenan no | onger had a crew The
second tinme, about one week | ater, Casas told Bedolla that he would try to
place himin another crew Bedolla stated that he net Casas on that

occasion at a store. The third time Bedol | a asked Casas for work he was

®Jalil was rigorously cross-exanined about the nunber of occasions
he went to S fuentes' house to ask for work. H's testinony renai ned
consistent: three tines he visited Sfuentes, wth Casas bei ng present on
two of those occasions. Oo-worker Luna was w th himon each occasi on.

18



told that "he [Casas] coul d not place nme because he had a | ot of people in
the crew"

Bedol | a further testified that he asked Jesus S fuentes for
work on three separate occasions. He renmenbered the dates distinctly:
Novenber 9, Novenber 20 or 21, and January 16. The first two of these he
tel ephoned S fuentes; the last tine he went to the field. 1 each
occasi on, Bedolla stated that he was told by Sfuentes that "he had a | ot
of people."

Bedol | a al so averred that he asked forenman Aparicio for work on
three occasions, the first two being via tel ephone on Septenber 7 and
Septenber 11, respectively. The third tine, Gctober 21 or 22, Bedol | a
cane to the fields and worked for one day. He was then told by Aparicio
that he woul d be call ed when work becane avail abl e. He was subsequent |y
hired by Aparicio sonetine |ater after Francisco Luna inforned himof a
vacancy in the crew

Bedol | a was questioned extensively on cross-exam nation about
the dates he sought work. He reiterated those dates he had noted during
direct wthout inconsistency.

Al eged discrimnatee Jesus Carnona testified that he asked
Casas for rehire on three occasions. The first was after the two week
| ayoff, and Carnona was told that Casas "didn't know when they were goi ng
to start.” In the course of his second request for work, about one week
| ater, Carnona was told that Casas no |onger had a crew On the third
occasi on, Carraona was told to contact Jesus S fuentes about work.

Car nona was
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eventual ly rehired in January of 1985. He testified initially that in the
interi mbetween Septenber 1983 and his rehire, he called S fuentes
"daily." Garnona then nodified his testinony to state that he woul d call
the foreman who, after telling hi mthere were no openi ngs, woul d i nstruct
himto call back sone days |ater. Carnona would do so. Finally, during
January of this year he would call the foreman "every third day.” On
January 11, 1985, Carnona went to the field and was hired.

Respondent ' s evi dence was radically divergent fromthat
preferred by the workers thensel ves regarding their attenpts to be
renired. As noted, respondent's w tnesses naintai ned that either the
workers did not actually apply for rehire with appropriate individuals or
that respondent tried wthout success to contact the workers about their
returning to work.

Packi ng house nanager "Duke" Dungan stated that he received
copi es of charges 83-CE-266-D and 83- CE267-D on or about Septenber 21.
After receiving this docunents, he contacted counsel ® who instructed him
to "imedi atel y" contact the alleged discrimnatees to hire them back
Dungan stated that he rel ayed these instructions to Victor Qruz.? Dungan
additional ly testified that al so acting on instructions fromcounsel, he

wote the Decenber certified letters di scussed above, informng Luna

®The sanme firmthat represented respondent at that tine al so
appeared on their behal f at the hearing.

“Interestingly, on cross-exam nation Dungan coul d not recal |l whom he
called first, counsel or Quz, after receiving the letters. If, as
Dungan nai ntai ned, he was acting on advi ce of counsel, calling Quz first
woul d nake little sense.
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and Jalil that they needed to report back to work or the job slots ""left
open' for themwould be filled. The letters noted specific dates when
Jalil and Luna purportedly were contacted via tel ephone about worKk.

n cross-examnation, Dungan testified inconsistently on
several points. Dungan initially stated that it was either Quz or his
foreman that |eft the messages about work referred to in the letters. Wen
asked if he had verified the infornmati on about the tel ephone calls wth
anyone, Dungan answered that he had tal ked wth Qruz, and added that QO uz
indicated that it was the forenen, Sfuentes and Aparicio, who called the
wor kers. Dungan was al so asked when he was first informed that there had
been no response fromthe workers after the Septenber 21 call. Dungan
stated that "we let it go for a week or two or whatever, and then we nade

a second effort.” Then Dungan said that "we were nonitoring this day by

day. Dungan then testified that around the second attenpt at contacting
Luna (Cctober 9) and Jalil (Cctober 22), he tel ephoned Victor Quz. In
hi s next response, Dungan changed this assertion, saying that "Mie and I
had been tal king about it and he took it upon hinself to call these peopl e
totry to make contact .... | can't renenber giving himthe direct order
to do that, no. Mybe | had maybe | hadn't. | don't know "

Dungan stated that Qruz reported back to himafter the
purported calls but couldn't renenber whether ruz indicated whet her there

was a response fromthe workers. oviously, if
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there had been a positive or negative response, no need woul d exi st for
sendi ng the subsequent |etter. Dungan's inconsistent and i nherently
unbel i evabl e testinony cast serious doubt on his credibility.

Nonet hel ess, Mictor Quz testified that he was inforned by
Dungan of the filing of charges by Luna and Jalil and told that the two
shoul d be called back to work. Quz in turn ordered Sfuentes to call
Jalil and Aparicio to call Luna, and also told the forenen to record the
date, tine and to whomthey had spoken. The supervisor noted that the
forenen reported back to himthat the calls had been made, and gave hi m
information as to when the workers were called, which he in turn passed on
to Dungan for inclusion in the Decenber 12 |etters.

Quz denied that Jalil or Luna had called himto ask for work,
and |i kew se denied that Jalil stopped himin Terra Bella to make such an
i nquiry.

Jesus Sfuentes testified that al though he was told by the
packi ng house to call "Carlos® workers" about enpl oyment, he stated that
no one told himto call Jalil.?® Sfuentes stated that his wife, not he,
tried to contact Jalil "once when | had [a] | adder that was vacant."

S fuentes denied that Jalil ever called himor cane to his house to ask

for work."?®

®This statenent directly conflicts with Qruz' testinony. Shortly
thereafter, Sfuentes testified that "on one occasion, the packing
shed, Mictor, told ne that when | had work to call Jalil."

#g fuentes could not initially renmenber why Jalil cane back to work
i n Decenber 1983.
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Smlarly, Sfuentes denied that A bert Bedol | a ever tel ephoned
himor visited his house to inquire about a job. S fuentes al so denied
that Carnona contacted himaround the tine of the events in question but
admtted that Carnona did call himin January 1985 and was eventual | y
rehired. ¥

n cross-examnation, Sfuentes stated that he did not attenpt to
contact anyone from Casas' crew but that he hired only those who cal |l ed
him After stating that he did not renenber everyone who has called himto
ask for work, Sfuentes noted that he coul d renenber specifically that
Jalil, Luna, Bedolla and Carnona never called hi m"because | know t hem
wel | ."

Ruben Aparicio stated that Luna never cal |l ed about work.
However, Quz did order himto call this worker. Aparicio testified that
he nade two such calls, one on Septenber 21, the other on ctober 9. Both
times he spoke wth a woman, and |l eft the nessage that Luna shoul d cal |
hi m about wor k.

Snmlarly, Aparicio denied that Bedolla called hi mabout
work, and al so denied that he has ever refused to hire anyone from
Carl os Casas' crew

Despite testinony that in sone i nstances Aparicio s hiring

practice after a layoff was to tel ephone enpl oyees to

O nterestingly, Sfuentes stated that when Carnona called himin
1985, he told Carnmona that he woul d be contacted as soon as the forenman
had a vacant or extra | adder. Thereafter Carnona cal | ed back and was tol d
there were no vacancies, but that he should call back in three days.
Carnona was hired the third tine he' called. S fuentes' account of the
worker's efforts in January 1985 is therefore not altogether dissimlar
from Carnona’ s.
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informthemto cone to work,® Aparicio admtted that he did not attenpt
to contact anyone who had worked in the Casas crew, and that he hired
wor kers who had not previously been enpl oyed by respondent.

Marta Sfuentes, the wife of the foreman, when testifying
about efforts to contact Jalil, required pronpting fromcounsel in the
formof |eading questions and her bei ng shown a "docunent” whi ch purported
to reflect the dates and tines when she called the worker.* Her testinony
cannot be utilized as a reliable neans to find such specific facts.
Neverthel ess, Ms. Sfuentes testified that her husband told her to cal
Juan Jalil and notify himabout work. She stated that she did so, and
spoke wth Lupe, his wfe, and | eft a nessage for Jalil "that there was
work." After getting no response, Ms. Sfuentes called Jalil again. This
tinme she spoke directly wth him She testified that the worker told her
that he was working in the olives and woul d I et themknow if he was
interested in comng back to work for respondent. Ms. S fuentes stated
that Jalil never did so.

As a rebuttal wtness, General Gounsel called Lupe Jalil. The
worker's w fe denied receiving any tel ephone calls fromMarta S fuentes.

She further stated that she was attendi ng

$pparicio also stated that workers contacted hi mseeki ng worK.

*The "docunent” could not be adnitted in evidence since there was no
foundation established that it was either a business record or "past
recol l ection recorded.” [Ev. (ode section 1200, 1237, and 1271.]
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classes at the time when Ms. S fuentes asserted that she nmade the first
call (8:10 p.m,) and woul d not have been hone to receive it.

e. Analysis and Concl usi ons

In order to denonstrate an unlawful refusal to rehire, General
Gounsel nust prove that workers participated in protected concerted
activities, that their enpl oyer knew of such activities, and because of

them failed to rehire the workers. See, generally, N shi G eenhouse

(1981) 7 ALRB No. 18, Yanmano Farns, Inc. (1985) 11 ALRB No. 16. In the

specific instance of a refusal to rehire, General Counsel nust al so show

that "an all eged di scri mnatee nade a proper application” (George Lucas

(1979) 5 ALRB No. 62), and that work was avail able at a tinme when the
application was nade (J.R Norton (1982) 8 ALRB No. 76). An exception to

these general propositions arises where an enpl oyer "has a practice or
policy of recalling, or giving priority in hiring enpl oyees." In that
instance, work availability need not be shown. (Kyutoku Nursery, Inc.

(1982) 8 ALRB No. 98.

I have found that each of the alleged discrimnatees
participated in union activities, and that the enpl oyer was aware of such
participation. | further find that respondent displayed union aninus. In
wor ker testinony that went unrebutted, respondent's supervisors were
curious as to who was behi nd the organi zational drive, and who was
interested init. Gonduct by Duke Dungan and Lee Horton in this vein
mght have constituted unlawful interrogations, in violation of section

1153(a), had it
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been charged and pl eaded wthin the limtations period. Nonethel ess, these
acts nay be used as background evi dence to establish respondent’s

attitudes about the union. (Sumer Peck Ranch (1984) 10 ALRB Nbo. 24;

Holtville Farns (1981) 7 ALRB No. 15.)

Further, there are the renarks by forenan Casas about bl ack-
bal ling or black-listing workers. Testinmony on these statenents went
unrebutted, despite the fact that Casas was enpl oyed by respondent on the
date of the hearing, and thus available to testify. GCasas nade the
statenents to Bedolla ("if he signed he woul d be out of the crew'); and to
Jalil and Luna when they applied for work.® S fuentes nade a sinilar
remark to Luna and Jalil.® There are al so the comments by Lee Horton,
testified to by Jalil and Berrones, to the sane effect.® Qedited

testinony thus establishes that respondent, through its

BDespite Casa's not bei ng enpl oyed by respondent at the tine such
renarks were nmade, counsel did not raise a hearsay objection to this
testinony. Such statenents nay be used to support a finding. (Frudden
Enterprises, Inc. v. ALRB (1984) 153 Cal . App. 3d 262.) Casas nade the
renark to Bedol | a when enpl oyed by respondent as foreman. This stat enent
woul d constitute an admssion by an agent.

¥ps nore fully discussed below | find that Jalil did speak to
Sfuentes about work. Sfuentes did not directly deny naking the
statenent; he nerely denied that Jalil contacted hi mabout enpl oynent.

®h this issue, | credit the testinony of Jalil, corroborated by
Berrones, and do not credit Horton's denial. The testinony of a worker
currently enpl oyed by the respondent, counter to respondent's interests,
is entitled to greater weight than that of a forner supervisor. See
Georgia Rug MII (1961) 131 NLRB 1504, fn. 2; National Survey Service
(CA 7, 1966) 361 F.2d 199, 206.
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agents, nanifested an anti-union attitude.

| have found, as discussed supra, that the conpany had a

practice of recalling its seniority laid off workers and that forenen
woul d attenpt to call or speak to workers about returning if the workers
had not al ready i nquired thensel ves. * Dungan and Q-uz both stated that
forner nenbers of the Casas crew were supposed to have been absorbed in
other crews. Wirk was obviously avail able. Nonethel ess, jobs were filled
inthe Aparicio crew by peopl e who had never worked for respondent. None
of the alleged discrimnatees was recalled immedi ately foll ow ng the
August 1983 layoff. The discrimnatees participated in union activities,
the enpl oyer knew of that participation, and denonstrated an anti - uni on
attitude. The enployer's departure fromits ow stated recall policy in
failing to recall these particular workers can only be expl ai ned as the
result of unlawful, anti-union notivation, in violation of section 1153(c)
of the Act, and it is so found. ¥

Respondent' s evidence to the effect that attenpts were

subsequent|ly nade to contact Luna and Jalil does not detract from

%9 fuentes, Aparicio and Quz all testified on this specific
poi nt .

$Respondent of fered no expl anation as to why the four were not

recalled, i.e., why attenpts were not nade by forenen to contact themwhen
work becane initially available in Septenber of 1983. Ohce General Counsel
has established, as he did here, that protected activity was a notivating
factor in the enployer's decision not to rehire, the burden shifts to the
enpl oyer to showthat it woul d have taken such action even absent t hat

gct idvi ty. (N shi Geenhouse, supra.) Respondent failed to sustain that

ur den.
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this finding. BEven assuming for the sake of argunent that these attenpts
were in fact made, according to the evidence, it was not until Jalil and
Luna filed charges, sonme two weeks after the | ayoff was schedul ed to end,
that they were tel ephoned about work. Such efforts would, if established,
serve to mtigate the enpl oyer's backpay liability, but would not mlitate
against a finding of an unlawful refusal to rehire.

The testinony itself regarding attenpts to contact Jalil and
Luna was highly suspect. « Based on her deneanor, Lupe Jalil, the wfe of
the worker, was a far nore credible wtness than Marta S fuentes, when
Jalil testified about her unavailability to receive the tel ephone calls
Sfuentes purportedly made. Marta S fuentes was a confused w t ness who
needed to be "fed" her responses, as contrasted wth M. Jalil, who
offered her testinony wthout hesitation. | simlarly credit Luna' s
denial that he spoke with Aparicio about work in Qctober.® Interestingly,
neither the testinony of Sfuentes or of Aparicio referred to the
t el ephone nunber each dialed to convey the offers of work. Wil e taking
great pains to adduce evi dence of the dates and tines of the calls,® this

seeningly significant information was onitted. ® Onh balance, | find it

*¥Respondent mai ntai ned that Aparicio spoke with Luna' s "daughter"
about work in Septenber. Luna stated that his daughters do no |ive at
hi s hone.

*Both Aparicio and Sfuentes were allegedy told to nake note of
these facts.

“of whi ch nunbers were called might tend to show that the proper
parties had been reached.
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illogical that two workers who had |ong-standing enpl oynent
rel ati onshi ps with respondent, and who had earnestly sought rehire,
woul d sinply ignore offers to return to work.

Nbtw t hstandi ng the foregoing anal ysis, it has been held that a
letter offer of reinstatenent which does not reach a discrimnatee i s not
the equivalent of a valid reinstatement offer. Unhder certain
ci rcunstances, the offer, if nmade in good faith, mght serve to toll an
enpl oyer's back pay |iability. The enpl oyer has the burden of proving that
such an offer has been nmade. (Abatti Farns (1983) 9 ALRB No. 59, ALJID pp.

57 and 58.)
As per the above-cited case, under the NLRB, the "good faith"
aspect of an offer of reinstatenent is examned in light of the efforts

nade to contact the discrimnatee. (Mnroe Feed Sore Go. (1959) 122 NLRB

1479, Jay Gonpany, Inc. (1953) 103 NLRB 1645, enf'd (CA 9, 1954) 227 F. 2d

416; QGadw n Industries, Inc. (1970) 183 NLRB 290.) In this case, two

tel ephone calls were nade to each of the alleged di scrimnatees. The
first was made two weeks (at mninum) after the season started; the
second nearly one nonth | ater.* Respondent knew their addresses, which
were in Porterville, and al so knew that they coul d be contacted through
Casas or Sfuentes. The conpany was recal ling other workers after the
| ayoff, and ordered that forner Casas crew nenbers be hired into ot her
crews. The mninal efforts of Marta S fuentes, or Ruben Aparicio, even

assumng they were nade, were

“Accepting respondent's evidence, during the first call neither
Jalil nor Luna was actual |y spoken to.
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not "bona fide" offers to return to work. They had other neans of
contacting Jalil and Luna and did not use their best efforts to do so.®

| further note that credibility resolutions of this type,
wher e opposite sides convey opposite views, cannot be nmade with a high
degree of certainty. External indicia relied upon in finding the "facts"
can often be explained in ways other than | ack of veracity. Nonethel ess,
the burden resulting fromany such uncertainties connected with an offer
to return to work after an enpl oyee has been discrimnatorily deni ed

rehire nore properly lies wth the wongdoer. (Abatti Farns, supra,;

Kyut oku Nursery, Inc. (1982) 8 ALRB No. 73; Robert H H ckam (1983) 9 ALRB

No. 6). This proof allocation is coomensurate wth the enpl oyer's burden
of proving that a valid, bona fide offer of reinstatenent has been nade
(see discussion, infra).

Respondent' s overal | defense seens to focus on the all eged
discrimnatees' failure to make an application for rehire.
Notw t hstandi ng the findi ngs above that failing to hear fromthem
respondent' s foreman shoul d have nade efforts to contact them it is

found that the four actually did seek

“| have already found that Jalil and Luna were discrininatorily

denied re-enploynent. Qdinarily, issues such as date of reinstatenent are
litigated in the conpliance phase. (See Abatti Farns, supra,; cf. Kelly
Bros. Nurseries 445 NLRB 285 (1964).) | concl ude the issue was fully and
fairly litigated and therefore nake the above finding. (C. Prohoroff
Poultry Farns (1977) 3 ALRB No. 87, aff'd in pert, part Prohoroff Poultry
farns v. ALRB, 107 Cal. App. 3d 622; Paul Bertuccio (1982) 8 ALRB No. 103,
nod. (1983) 9 ALRB No. 17, aff'd 156 Cal . App. 3d 312; George A Lucas and
Sons (1981) 7 ALRB No. 47.)
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enpl oynent after the two-week | ayoff period expired. Each of the four
w thstood rigorous cross-examnation regarding their efforts to seek work,
and-their respective testinonies were, for the nost part, internally
consistent. Their testinony is therefore credited on this issue.

Casas was not called as a wtness. Testinony that Luna and
Jalil made inquiries to himabout work were unrebutted. ® Wile the
argunment coul d be made that Casas no | onger worked for respondent, and
could not rehire themon its behalf,” it is clear that the workers still
viewed their foreman as a conduit through whi ch enpl oynent for the conpany
mght be obtai ned. A though termnated by respondent, Casas still worked
as a foreman for contractor Quz at that tine. He also lived wth Jesus
S fuentes, then enpl oyed as a foreman by respondent. Absent fromthe
wor kers' testinony, save that of Carnona, were any statenents from Casas
referring themto other forenen, or that he could not help them or words
to that effect. Wen Jalil and Luna visited Casas, S fuentes was present

on certain occasions.® Sfuentes did nothing to di sabuse the workers of

“Bedol | a and Carnona al so asked Casas for work.

“Accordingly, applications to Casas for rehire would not be a
"proper" application.

®| credit their testinony in this regard rather than S fuentes’
statenent that when the workers came to Casas' house "I did not see them"
S fuentes testinony was peppered wth inconsistencies and | apses in
nenory, sone of which were described above. H's bl anket denial that any of
the four alleged discrimnatees contacted himfollow ng this |ayoff was
not credited in the face of consistent, credible testinmony on this point
fromthe workers thensel ves. Thus, Sfuentes' overall
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the notion that Casas was no longer in a position to affect their

enpl oynent status.® Further, | find that contrary to testinony

credibility was called into question: "Testinony of a wtness found to be
unreliable as to one issue may be disregard as to other issues. (San
denente Ranch Ltd. (1982) 8 ALRB No. 50, p 3; see also George A Lucas &
Sons (1984) 10 ALRB No. 33, ALJD pp. 62-63.

““The i ssue might be framed whether Casas coul d be deened an "agent"
of respondent under ALRA principles of agency, and the respondent thereby
rendered liable for his acts and conduct, despite the fact, that sone of
these acts may have occurred subsequent to his termnation as supervi sor
for respondent. Quriously, neither party addressed this issue inits
brief. Vista Verde Farns v. AL . RB (1981) 29 Gal. 3d 307, 322, sets
forth the applicable rule of law In determning whether an agri cul tural
enpl oyer woul d be liable for the acts of a labor contractor it engaged,
the Gourt not ed:

it is clear that in general an enpl oyer's responsibility for
the coercive acts of others under the AARA. . . , is not
limted by technical agency, doctrines or strict principles of
respondeat superior but rather nust be determ ned, .
with reference to the broad purposes of the under i yi ng stat ut ory
schene. Accordingly, even when an enpl oyer has not directly
authori zed or ratified inproperly coercive actions directed
agai nst its enpl oyees, under the ALRA an enpl oyer nmay be hel d
responsi bl e for unfair |abor practices (1) 1f the workers coul d
reasonabl y bel i eve that the coercing individual was acting on
behal f of the enployer; or (2) if the enployer gained anillicit
benefit fromthe msconduct and realistically has the ability
either to prevent a repetition of such msconduct in the future
or to alleviate the del eterious effects of such m sconduct on
the enpl oyees' statutory rights.

Here, Luna and Jalil coul d both reasonably believe that Casas still had
sone control over their jobs wth respondent: they were not told
otherw se, despite the fact that they were aware that Casas no | onger
worked with respondent. Luna and Jalil continued to seek enpl oynent
through Casas even after being so informed. Casas® "black bal "™ renark
echoed a simlar statenent nmade by Horton. Additional ly, respondent had
the "ability . . . to alleviate the del eterious effects" of Casas'
statenents to themby offering Luna and Jalil their jobs back, Casas'
renar ks notw thstandi ng .
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of respondent's w tnesses, inquiries about work were nade to G uz and
S fuentes, who ostensibly had the authority to effectuate there hires.

As an additional rationale for crediting the workers testinony
that each sought rehire, it is patently illogical that enployees wth the
tenure of the alleged discrimnatees woul d abruptly | eave | ong-standi ng
enpl oynent, and fail to nmake efforts to secure their jobs after a | ayoff.
Jalil and Luna had worked for respondent for about ten years; Bedolla and
Carnona for four and three years, respectively.

It is therefore determned that in Septenber, 1983, unlawfully
refused to rehire Franci sco Luna, Juan Jalil, Jesus Carnona, and Franci sco
Bedolla, in violation of sections 1153(a) and (c) of the Act.

RECOMVENDED CRDER

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board. (Board) hereby orders that Respondent, Grand MV ew
Heights Atrus Association, its officers, agents, successors and assigns,
shal I :

1. Gease and desist from

(a) Failing or refusing to hire or rehire, or otherw se

discrimnating agai nst any agricultural enployee in regard to his or her
hire or tenure of enploynent or any termor condition of enpl oynent,

because he or she has engaged in uni on

It is therefore determned that Casas can be consi dered an "agent"
of respondent even follow ng his termnation.
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activity or any other concerted activity protected by section 1152 of
the Agricultural Labor Relations Act (Act).

(b) Inany like or related nanner interfering
wth, restraining, or coercing any agricultural enployee in the exercise
of the rights guaranteed by section 1152 of the Agricul tural Labor
Rel ati ons Act.

2. Take the followng affirmati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Ofer to Francisco Luna, Juan Jalil, Jesus Carnona and
A berto Bedol la immediate and full reinstatenent to their forner or
equi val ent positions, wthout prejudice to their seniority or other
enpl oynent rights or privil eges.

(b) Make whol e the four above-naned enpl oyees for all |osses
of pay and other economc |osses they have suffered as a result of the
di scrimnation agai nst them such anounts to be conputed i n accordance
w th established Board precedents, plus interest thereon, conputed in

accordance with our Decision and Qder in Lu-Ete Farns, Inc. (1982) 8

ALRB No. 55.

(c) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynment records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Director, of the backpay period and the
anounts of backpay and interest due under the terns of this Qder.

(d)y Sgnthe Notice to Agricultural Enpl oyees attached
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hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(e) Ml copies of the attached Notice, in all appropriate
| anguages, within- 30 days after the date of issuance of this Oder, to
all agricultural enpl oyees enpl oyed by Respondent at any tine during the
period fromNMy 24, 1982 to May 24, 1983.

(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regional
Drector, and exerci se due care to repl ace any Notice which has been
altered, defaced, covered or renoved.

(g0 Avrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tinme and
property at time(s) and place(s) to be determned by the Regional
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to answer
any questions the enpl oyees may have concerning the Notice of their rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees in
order to conpensate themfor tine lost at this reading and during the
quest i on- and- answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30
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days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional Drector's request, until
full conpliance is achived.

DATED. Decenber 12, 1985

2 15 ac N

i,

. ————— e e = A

MATHEW GOLDBERG
Adm ni strative Law Judge




NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice, the General Gounsel of the Agricultural Labor Rel ations Board
(Board) issued a conpl aint which alleged that we, Gand MV ew Heights
Adtrus Association, had violated the law After a hearing at which each
side had an opportunity to present evidence, the Board found that we did
violate the law by refusing to rehire four enpl oyees because they
participated in activities in support of the Lhited Farm VWrkers of
Arerica, AFL-QO (UAW. The Board has told us to post and publish this
Notice. V¢ wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
|l aw that gives you and all other farmworkers in CGalifornia these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to deci de whet her you want a
uni on to represent you;

4., To bargain wth your enpl oyer about your wages and wor ki ng conditions
t hrough a union chosen by a najority of the enpl oyees and certified
by the Board;

5. To aact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT interfere wth, restrain or coerce you in the exercise
of your right to join and engage in activities in support of the
UFWor any ot her uni on.

VE WLL NOT discrimnate agai nst you for participating in Uhion
activities.

SPEAQ H CALLY, The Board found that it was unl awful for us and our | abor
contractor Victor Quz to have refused to rehire Franci sco Luna, Juan
Jalil, Jesus Carnona, and A berto Bedol | a.

VE WLL NOTI hereafter refuse to rehire or otherw se discrimnate agai nst
any enpl oyee for joining or supporting the UFWor any other union.

WE WLL offer Franci sco Luna, Juan Jalil, Jesus Carnona and A berto
Bedol la reinstatenment to their forner jobs wthout |oss
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of seniority and we wll reinburse themfor all |osses of pay and ot her
noney they have | ost because we unl awful Iy di scri mnated agai nst them

Dat ed: GRAND M EWHE GHTS A TRUS ASSOO ATl ON

(Representati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
board. nhe office is located at 627 Main Street, Delano, CGalifornia. The
t el ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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