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DEA S ON AND CREER

O February 28, 1986, Admnistrative Law Judge (ALJ) Arie Schoorl
i ssued the attached Decision in this matter. Thereafter, General Gounsel and
Respondent tinely filed exceptions to the ALJ's Decision, along with
supporting briefs.

Pursuant to the provisions of California Labor Code section 1146,
the Agricultural Labor Relations Board (Board) has delegated its authority
inthis matter to a three-nenber panel.?

The Board has consi dered the record and the ALJ's Decision in
light of the exceptions and briefs and has decided to affirmthe ALJ' s
rulings, findings and concl usions and to adopt his proposed Q der.

THETTTTTTTTTT T

YThe signatures of Board Menbers in all Board decisions appear with the
signature of the Chairperson first, if participating, followed by the
signatures of the participating Board Menbers in order of their seniority.



CROER

By authority of Labor Gode section 1160.3, the Agricultural Labor
Rel ations Board (Board) hereby orders that Respondent Phillip D Bertel sen,
its officers, agents, successors, and assigns, shall:

1. Gease and desist from

(a) D scharging, or otherw se discrimnating
against, any agricultural enployee in regard to hire or tenure of enpl oynent
or any other termor condition of enpl oynent because he or she was engaged
inany union activity or other concerted activity protected by section 1152
of the Agricultural Labor Relations Act (Act).

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirnative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Cfer to Maximno Cerna and the thirteen nenbers of the
Trevino crew that Respondent discharged on February 1, 1985, inmedi ate and
full reinstatenent to their forner or substantially equival ent positions,

w thout prejudice to their seniority or other enpl oynent rights or
privil eges.

(b) Make whol e Maximno Cerna and the thirteen
di scharged nenbers of the Trevino crewfor all |osses of pay and ot her
econom c | osses they have suffered as a result of the discrimnation agai nst
them such amounts to be conputed i n accordance wth established Board

precedents, plus interest

12 ALRB No. 27



thereon, conputed in accordance wth our Decision and Qder in Lu-Ete
Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, al
payrol | records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay period and the
anmounts of backpay and i nterest due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Mil copies of the attached Notice, in al
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent during a one-
year period commenci ng August 1, 1984.

(f) Post copies of the attached Notice, in al
appropri ate | anguages, in conspi cuous places on its property for 60 days,
the period(s) and pl acets) of posting to be determned by the Regi onal
Drector, and exercise due care to replace any Notice whi ch has been
altered, defaced, covered or renoved.

(g) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and placets) to be determned by the Regional D rector.

Follow ng the reading, the Board agent shall be gi ven the opportunity,

out si de the presence of supervisors
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and managenent, to answer any questions the enpl oyees nay have concer ni ng
the Notice or their rights under the Act. The Regional D rector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees in order to conpensate themfor tine lost at this
readi ng and during the question-and-answer peri od.

(h) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken
to conply wthits terns, and continue to report periodically thereafter, at
the Regional Drector's request, until full conpliance is achieved. Dated:

Decenber 11, 1986

JYRL JAMES- MASSENGALE, Chai rper son JCHN

P. MCARTHY, Menber

12 ALRB No. 27



MEMBER CARRI LLQ oncurring and D ssenti ng:

| concur wth the mgjority's finding that Respondent viol ated
section 1153(a) by discharging Maximno Cerna in retaliation for his
attenpt to negotiate a higher bin rate and that Respondent's reckl ess
driving def ense was pretextual .

Wth respect to the discharges and transfers of nenbers of the
Gl berto Trevino crew, however, "I"would find Respondent failed to neet its
Wight Line burden as to either event. (Wight Line, A Dvision of Wight
Line, Inc. (1980) 251 NLRB 1083 [ 105 LRRM 1169.)

| agree with the Board majority and ALJ that General (ounsel nade
out a strong prina facie case that the di scharges of several nenbers of the
crewwere inretaliation for the crews collective action of the day before
in support of better conpensation. M conclusion with respect to the
di scharges, however, causes ne to dissent fromwhat | consider to be an

i nconsi stent finding regarding the transfers of nenbers of the
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sane crew one working day later. The fact that several cal endar days

el apsed between the work stoppage and the transfers does not, in ny view
operate to negate the strong evi dence that Respondent was retaliating

agai nst nenbers of a crew whose protected activity threatened his continued
relationship wth groner Harris. Neither would | rely on the evidence of
so-cal | ed "continued dissatisfaction" by Harris® superintendent, Ken

A bson. Athough dbson testified at the hearing about his |ong-standi ng
di ssatisfaction wth the picking of the Trevino crew, he nade no clai mt hat
his dissatisfaction continued even after the discharges. dbson's
“continued di ssatisfaction” was testified to only by Bertel sen whose
credibility was significantly eroded by the finding of the magjority and ALJ
that the reckless driving defense to which he testified was a pretext.

Al t hough no obj ection was nmade to Bertel sen's hearsay testinony wth
respect to A bson's alleged continuing conplaints, it is well established
that it is permssible to draw an adverse inference when a party fails to
produce evidence or wtnesses wthinits control or introduces weaker or

| ess satisfactory evidence than it is wthinits power to produce. (See

Evi dence Gode section 412; The Garin Gonpany (1985) 11 ALRB No. 18.)

Inny viewthe strength of the General Gounsel's prina facie
case wWth regard to the discharges carries over to the subsequent
transfers. Forenan Trevino' s statenent that both the di scharges and the
transfers were "because of the strike" is supported by several factors. n
the one hand, Respondent's w tnesses testified to a canpaign to inprove

crew productivity
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begi nni ng several nonths before the discharges. O the other hand,
al t hough throughout this predi scharge period the workers were apparent!ly
picking into their ow individual bins, there was no indication that any
noni toring of individual picking techniques or production |evel s was
attenpted. Only on the day after the work stoppage, when workers were
ordered to pick in pairs, rendering individual nonitoring inpossible, did
the nonitoring upon which the discharge orders were all egedly based begi n
Al t hough | ow producti on does appear to have been a problem | question
whet her Respondent real |y believed the cause was the crew s picking
practices rather than the poor condition of the orchard -- the reason for
the workers' initial protest. | do not find persuasive Bertelsen's claim
that, because he actually benefited fromthe increased bin rate, he had no
reason to retaliate against the strikers. |f, as Respondent argued,
Bertel sen was truly in danger of losing his contract wth Harris,
col | ective action by Bertel sen's workers which cut into Harris'profit
nmargi n coul d reasonably be expected to further jeopardize that
rel ati onshi p

Havi ng found Respondent's business justification for the
di scharges to be wthout nerit, | amconpelled to question the sane
justification put forth to explain the subsequent transfers. Dated:

Decenber 11, 1986

JCRCE CARR LLQ  Menber

12 ALRB No. 27 1.



CASE SUMVARY

Phillip D Bertel sen 12 ALRB No. 27

(URWY Case Nos. 84-CE23-F
85- CE-6-F
85- CE-48-D

ALJ DEd S QN

The ALJ conducted a hearing concerning three separate incidents of alleged
discrimnation directed towards Q| berto Trevino' s crew enpl oyed by
Respondent. The ALJ found that Respondent viol ated section 1153(a) when it
termnated tractor driver Maximno Cerna on the sane day that he engaged in
a work stoppage in order to negotiate a higher gondola rate. The ALJ
determned that Respondent's asserted business justification, namely
Cerna's day-1ong reckl ess driving to be a pretext.

The ALJ al so found that Respondent violated section 1153(a) by firing 13
nenbers of the Trevino crew one day after they engaged in a 10 mnute work
stoppage in support of an increased bin rate. The ALJ determned t hat
General (ounsel established a strong prina facie case.

The ALJ di scounted Respondent's proffered justification. Bertel sen defended
the dismssals as an ongoing attenpt to inprove the entire crew s work
productivity. The ALJ doubted the sincerity of nanagerment's response. He
reasoned t hat Respondent eval uated the crew on the worst possibl e day and
that the di scharged workers were randomy selected without relation to

i ndi vidual perfornmance. As additional evidence of notive, the ALJ credited
foreman Trevino's unobjected to hearsay statenent that the 13 were
termnated because of the strike.

The ALJ, unlike his conclusions regarding the di scharge, found the transfer
of the remaining Trevino crew menbers five days after the stoppage di d not
violate section 1153(a). The ALJ once again found the General Counsel
successful ly established his prina facie case. However, wth respect to
the transfer, the ALJ credited the crew s poor work performance as the
reason precipitating the reassignnent. Furthernore/ the ALJ found
Trevino's hearsay statenent, that the crew was transferred because of the
strike, insufficient to offset evidence of Respondent's |argest custoner's
di ssatisfaction wth Trevino' s crew

BOARD DEA § ON

The Board decided to adopt the ALJ's rulings findings and
concl usi ons and to adopt his proposed order.



P. D Bertel sen Case
umary, p. 2

QONOURRENCE D SSENT

Menber Carrillo concurred wth the majority's finding that Respondent

viol ated section 1153(a) by discharging Cerna in retaliation for his
attenpt to negotiate a higher bin rate. Menber Carrillo concurred wth
the majority that a strong prinma facia case of discrimnation was nade by
General (ounsel concerning both the discharge and transfer. However he
dissents fromthe najority's conclusion regarding the transfer because,
inhis view the fact that several cal endar days el apsed between the work
stoppage and the transfer did not operate to negate strong evi dence t hat
Respondent was retaliating against the Trevino crew s protected activity.

* * *

This Case Summary is furnished for infornation only and i s not an
official statenent of the case, or of the ALRB.

* * *
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NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Del ano and Fresno
regional offices, the General Gounsel of the Agricultural Labor Rel ations
Board (Board) issued a conplaint which alleged that we had violated the
law After a hearing at which each side had an opportunity to present

evi dence, the Board found that we did violate the | aw by di schargi ng
Maximno Cerna and thirteen nenbers of Gl berto Trevino's crew because they
prot est ed about working conditions. The Board has told us to post and
publish this Notice. V& wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in California these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to deci de whet her you want a
uni on to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one anot her;
and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoi ng, any of the things |isted above.

VEE WLL NOT discharge, lay off, or otherw se discrinnate agai nst any
enpl oyees who participate in neetings wth conpany representatives to
protest working conditions.

VE WLL reinstate Maximno Cerna and the 13 nenbers of the Gl berto Trevino
crew, whom Respondent di scharged on February 1, 1985, to their forner or
substantially equival ent positions, wthout |oss of seniority or other
privileges, and we will reinburse themfor all |osses of pay and ot her
econom c | osses they have suffered as a result of our discrimnating

agai nst themplus interest.

Cat ed: PH LLIP D. BERTEH.SEN dba GOVE RANCH
MANAGEMENT
ié Representative Title

If you have a question about your rights as farmworkers or about this
Notice, you rmay contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 627 Main Sreet, Delano, Galifornia,
93215. The tel ephone nunber is (805) 753-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOT REMOVE CR MUTI LATE 12
ALRB No. 27



CASE SUMVARY
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(WY Case Nos. 84-CE23-F
85-CE6-F
85-CE48-D

ALJ DEA ST ON

The ALJ conducted a hearing concerning three separate incidents of alleged
discrimnation directed towards Gl berto Trevino's crew enpl oyed by
Respondent. The ALJ found that Respondent violated section 1153(a) when it
termnated tractor driver Maxi mno Cerna on the sane day that he engaged in
a work stoppage in order to negotiate a higher gondola rate. The ALJ
determned that Respondent's asserted business justification, nanely

Cerna' s day-long reckless driving to be a pretext.

The ALJ al so found that Respondent viol ated section 1153(a) by firing 13
nenbers of the Trevino crew one day after they engaged in a 10 mnute work
stoppage in support of an increased bin rate. The ALJ determned t hat
General (ounsel established a strong prinma facie case.

The ALJ di scounted Respondent's proffered justification. Bertel sen defended
the dismssals as an ongoing attenpt to inprove the entire crew s work
productivity. The ALJ doubted the sincerity of managenent's response. He
reasoned that Respondent eval uated the crew on the worst possible day and
that the discharged workers were randomy selected without relation to

i ndi vi dual perfornmance. As additional evidence of notive, the ALJ credited
foreman Trevi no's unobj ected to hearsay statenent that the 13 were
termnated because of the strike.

The ALJ, unlike his conclusions regardi ng the discharge, found the transfer
of the remaining Trevino crew nenbers five days after the stoppage did not
viol ate section 1153(a). The ALJ once again found the General Counsel
successfully established his prina facie case. However, wth respect to
the transfer, the ALJ credited the crew s poor work perfornance as the
reason precipitating the reassignment. Furthernore, the ALJ found
Trevino's hearsay statenent, that the crew was transferred because of the
strike, insufficient to offset evidence of Respondent's |argest custoner's
dissatisfaction wth Trevino's crew

BOARD DEA S ON

The Board decided to adopt the ALJ's rulings findings and
concl usi ons and to adopt his proposed order.



P. D Bertel sen Case
Sumary/ p. 2

QONOURRENCE DI SSENT

Menber Carrillo concurred with the majority's finding that Respondent

viol ated section 1153(a) by discharging Gerna in retaliation for his
attenpt to negotiate a higher bin rate. Menber Carrillo concurred with the
najority that a strong prina facia case of discrimnation was nade by
General (ounsel concerning both the discharge and transfer. However he
dissents fromthe ngjority's conclusion regarding the transfer because, in
his view, the fact that several cal endar days el apsed between the work
stoppage and the transfer did not operate to negate strong evi dence t hat
Respondent was retaliating against the Trevino crew s protected activity.

* * *

This Case Summary i s furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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AR E SCHOCR.,, Administrative Law Judge: this case was heard by
ne on Septenber 24, 25, 26 and 27 in Fresno, CGalifornia. The initial
conpl aint, which issued on April 12, 1985, based on a charge filed by
Faustino Carrillo, a Charging Party, and duly served on Phillip D
Bertel sen all eged that Respondent Phillip D Bertel sen coomtted a
violation of the Agricultural Labor Relations Act (hereafter referred to
as the ALRA or the Act). Subsequently, Respondent filed an answer denying
the violation alleged in the conplaint. A Frst Arended Conpl ai nt, whi ch
I ssued on August 1, 1985, based on charges filed by the United Farm
Wrkers of Arerica (AFL-A O, the second charging party, alleged two
additional violations of the Act. A Second Arended Gonpl ai nt, which
I ssued on August 12, 1985, alleged that Respondent Harris Farns was al so
liable for two of the violations of the Act.
At the pre-hearing conference hel d on Septenber 24, 1985
General (ounsel and Respondent Harris Farns entered into the fol | ow ng
stipul ation:
1. Qoncerning any order obtained by the General Counsel
in the above natter, respondent Harris Farns agrees not to
prevent the use of the Glbert Trevino crew on any property
farmed by Harris Farns for which Phillip D. Bertelsen is
contracted to provide such agricultural enploynent or in any
ot her nmanner preventing Phillip D Bertel sen fromi npl enenti ng
any order of the Agricultural Labor Relations Board wth respect
to the reinstatenent and assi gnnent of such crew on the above
charge. Nothing contained herein shall prevent Harris Farns from
exercising any legitinmate business justification it nay have to
use to any other agricultural enployer in place of Phillip D

Bertel sen or fromexercising any of the legal rights that they
have.



2. General (ounsel agrees to dismss Harris Farns from
t he above char ge.

3. Phillip D Bertelsen, Inc. herein admts that it is the
agricul tural enployer for all purposes under this action.™

S nce General Gounsel agreed to dismss the charges
agai nst Respondent Harris Farns in the stipulation, | hereby di smss
the allegations in the conpl ai nt agai nst Respondent Harris Farns.

General (ounsel and Respondent Phillip D Bertel sen (hereafter
cal | ed Respondent) appeared at the hearing, but not the Charging Parties.
General (ounsel and Respondent filed post-hearing briefs.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after careful consideration of the
argunents and briefs of the parties, | make the fol | ow ng:

FI ND NG5S GF FACT

. Jurisdiction

| find that Respondent is, and at all tines material herein
has been, an agricultural enployer wthin the neani ng of Section 1140. 4(c)
of the Act and that Faustino Carrillois and at all tines nmaterial herein
has been an agricul tural enpl oyee wthin the neaning of Section 1140. 4(b)
of the Act and that the Uhited FarmWrkers of Awrica, AFL-AQ is and at
all times nmaterial herein has been a | abor organization wthin the neani ng
of Section 1140.4(f) of the Act.
I1. The Alleged Unfair Labor Practices

The Second Arended Conpl aint al l eged that on August 24,
3



1984, Respondent discrimnatorily discharged Maxi mno Gerna because of his
protected concerted activities, that on February 1, 1985 Respondent
discrimnatorily discharged 13 nenbers of the Trevino crew because of
their concerted activities, and that on February 5, 1985 Respondent
transferred the renmaining Trevino crew nenbers fromtheir |ocation at
Harris Ranch to anot her | ocation because of their protected concerted
activities.

I1l1. DO d Respondent discharge Maxi mno Cerna because of his
Protected Goncerted Activity?

A Facts

Maxi mno Cerna had worked for Respondent as a tractor driver
during the grape harvest in 1982, 1983, and part of the 1984 season.

h August 24, 1984 Cerna reported to work with his fell ow crew
nenbers to continue their work in the grape harvest. Forenan Trevi no
informed themthat the gondola rate woul d be $35 or $38.' The crew nenbers
protested that it was too |ow Trevino suggested they wait for the
arrival of John Quriel. The latter arrived and told the crew that he
woul d pay the sane price as was paid last year. GCerna replied that that
was good for the crew since |ast year Respondent paid $50. Quri el
retorted that Respondent woul d not pay that much, only $38. Gerna showed
hi m sone check stubs fromthe previous year to substantiate his clai mof
the $50 rate the previous year. Quriel replied that his year it would be

$38 and Cerna retorted that was very cheap. Quri el

1t was not clear fromthe evi dence whether the initial
anount of fered was $35 or $38.



told the crewthat those who didn't want to work to | eave and the others
shoul d commence to work. Sone of the workers |eft.

Soon afterwards Phillip Bertelsen arrived and rai sed the rate
to $45. Forenan Trevino relayed this information to the crew nenbers.
The renai ni ng harvesters expressed their consent and began to enter the
vineyards. The tractor drivers including Gerna started their notors. For
a fewnonents Cerna stood next to his tractor conversing wth Phillip
Bertel sen and vi neyard owner John Rose.? Cerna ascended the tractor and
revved up the nmotor. Quriel shouted "stop", turned down the throttle and
said, "If you break the tractor, you will have to buy one® as you are not
going to work here any | onger."

Cerna replied that there was no | aw prohi biting himfrom
continuing to work and proceeded to drive the tractor into the vineyard.

Cerna, after entering the vineyard, got off and began to pi ck
grapes wth his two teammates Raul Gaona and Raul Sepian. After he had
conpl eted two vines, Trevino informed Cerna that Quriel had told Trevi no
that he did not want Gerna to work there and would not pay him GCerna

replied to Trevino, "If you fire ne

%'t was Quriel who testified to this fact of Cerna's
conversation wth Bertel sen and Rose.

*uriel credibly testified to making the first part of this coment
and his testinony was corroborated by two of General Counsel's w tnesses,
Raul Gaona and Antoni o Casas on cross-examnation. GCerna testified that
Quri el asked hi mwhether he would like to have a tractor but did not
nmention that Quriel included sorethi ng about breaking the tractor in his
remark. Cerna credibly testified about the last part of the comment and
his testinony was confirned by Gaona and Casas.



| will leave and if you do not | won't." Trevino answered that he coul d
not fire him Gerna said, "VWl| then I'mgoing to work." Gerna worked the
rest of the day and drove the tractor in a nornal nanner.

Quriel's testinony about Cerna's day | ong carel ess driving has
not been substantiated by the record evidence. QO ew nenbers Antonio
Casas, Yolanda Baires and Raul Gaona credibly testified that Gerna drove
the tractor in a nornmal nanner. Cerna only drove tw ce to the | oadi ng
zone. Quriel testified that he commented to enpl oyee Al berto A | esando
and Gl berto Trevino about Cerna's carel ess driving behavi or when he,
Cerna, delivered the last |oad of grapes to the |loading site. However,
Respondent failed to present evidence to corroborate such cooments or such
negligent driving. Trevino testified as to Gerna' s driving behavi or that
day in general but did not testify as to this particular alleged incident.

After Cerna finished his second trip to the | oading zone (at 2
p.m), Trevino inforned himthat Quriel did not want himto return to work
the next day and Gerna replied "QK " and | eft.

B. Anal ysis and Goncl usi on

To establish an unl awful discrimnatory di scharge General
Gounsel nust prove by a preponderance of the evidence that the all eged
di scrimnatee engaged in protected concerted activities, that Respondent
had know edge of such activities and there was a causal connection between

the protected activities



and the subsequent discharge of the enpl oyees. Law ence Scarrone

7 ALRB No. 13.

Maxi mno Cerna engaged in protected concerted
activities. Quriel testified in annarrative style and failed to nention
the di scussi on between himand Gerna about the fairness of the rate and
the rate pai d by Respondent the previous year. However, Cerna and his
fell ow crew menbers credibly testified that such a discussion did occur.

Know edge of Cerna's activity is inputed to Respondent since
its supervisor, John Quriel, engaged in such discussion wth Cerna.

Because there is seldomdirect evidence of notive in
di scrimnation cases, circunstantial evidence nust be relied on. A
frequent factor to be considered is timng. An enpl oyee engages in
concerted activity, the enpl oyer learns of it and soon afterwards takes
adverse action agai nst the enployee. In such a situation a strong
i nference can be nade that the adverse action was due to the enpl oyee's
concerted activity.*

The timng, the discharge of Cerna on the sane day he
protested the wage rate, clearly indicates an i nproper notive on the part
of the Respondent.

Respondent contends that it di scharged Cerna due to the
reckl ess manner in which he drove a tractor on the day of his discharge.

However, | find that the reason preferred by

“Rgi Agricultural Services Inc. (1983) 9 ALRB No. 31.
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Respondent is clearly pretextual .>

Respondent presented evi dence that Cerna revved the tractor
engi ne to excess, that Cerna in backing his tractor had al nost struck
Quriel, that an unidentified tractor driver (Respondent contends it was
Cerna) drove a tractor in such a negligent way that it knocked over an
end post, that Gerna had driven a second load to the loading site at
excessi ve speed, and that Gerna had driven the tractor recklessly
t hroughout the entire day

Quriel was the only witness who testified that Gerna had
al nost struck himw th a tractor. A though ot her nenbers of nanagenent
and enpl oyees were present at the tinme and place the particul ar incident
allegedly took place, no witness corroborated Quriel's testinony in this
respect and Cerna deni ed doi ng so.

Vi neyard owner John Rose and owner-rnanager Phillip Bertel sen
testified about a tractor driver who backed up in such a negligent nanner
so as to strike an end post, but neither of themidentified Gerna as the
negligent driver they had observed. (In their testinmony, neither Rose or
Bertel sen nentioned the nane of the tractor driver they saw hit the end
post.) GCerna denied being invol ved in any such incident.

Quriel was the only wtness who testified that Cerna drove the

tractor in a dangerous nanner when he drove the second

’'n Wight Line (1980) 251 NLRB 150, 105 LRRM 1169, the NLRB makes
the distinction between "pretext" cases and "dual notive" ones. |
consider the instant case a "pretext" one.

8



load to the loading site at the end of the work day. Quriel testified
that he had comment ed about this nanner of driving to foreman G lberto
Trevino and crew nenber dlberto Allesando and at that tine both of them
had confirned his observation. However, Respondent did not call Al esando
as a witness and failed to explain the reason for not doing so.°
Respondent failed to ask its witness, dlberto Trevino, specifically about
this incident but asked hi mabout Cerna's driving behavior during the
entire day.

Trevino's answer to Respondent's general question about
Cerna’'s driving perfornance that day "real fast . . . speedy” in a way
corroborates Quriel's testinony. However it |oses much of its
per suasi veness due to the fact that Respondent failed to ask Trevi no about
any of the particular incidents of negligent driving, including the one at
the end of the day. Mreover such weak corroboration is clearly
outwei ghed by the general unreliability of Quriel's testinony (see bel ow),
and the credible testinmony of Gerna and his coworkers’ that he drove the

tractor in a nornal manner throughout the day.®

® make no inference that if Alesando were called as a witness his
testi nony woul d have been unfavorabl e to Respondent since there was no
show ng that A lesando was still under Respondent's control and avail abl e

as a W tness.

"Raul Gaona, Antoni o Casas and Yol anda Baires were credibl e
W t nesses as each one appeared to nake a sincere effort to recall the
events to which they testified.

®Respondent argues that Raul Gaona, Cerna's teammate testified on
cross-examhnation that Cerna was "nad" all day because of the "l ow
payrment per gondola and therefore this is evidence that Cerna drove the
tractor in a negligent nanner.



As | have already discounted the evidence as to Cerna' s all eged
near mss of Quriel, the alleged blowto the end post, and the al |l eged day
| ong reckl ess driving, there only remains the incident of the alleged
excessive revving up of the tractor notor.

The only direct evidence of such excessive revwving is Quriel's
testinony. Neither Trevino, Bertel sen, John Rose or any ot her of
Respondent' s w tnesses corroborated it.

However, there is substantial evidence that Quriel renarked to
Cerna, "If you break this tractor, you will have to buy a new one."®
Eval uating the evidence, | conclude that either CGerna revved the notor up
in anormal fashion or somewhat above nornal but not excessive® and that

Quriel seized upon the occasion to criticize Cerna in such a manner as to

build a case for a discharge ostensibly for cause.

However, Gaona answer ed Respondent's subsequent question about whether or
not Cerna drove the tractor as if he were nad, to the contrary and added
that "we weren't confortabl e because of the price". | credit Gaona 's
Iﬁttgr answer as being the accurate description of Gerna' s nood t hr oughout
t he day.

Casas and Gaona both admitted on cross-examnation that Quriel
had nade such a statenent.

Yauriel’s testinony was that Cerna was standing and tal king to
Phillip Bertel sen and John Rose just after he started the tractor notor
and al so that Bertel sen had observed the incident of the revved up notor.
| make an inference that if Respondent had asked any of the three
W tnesses, Bertelsen, Rose or Trevino, about this incident the testinony
woul d have been unfavorable to Respondent’'s version of the incident. It
Is permssible to infer unfavorabl e testinony for the failure of a
W tness, present at a hearing, to testify and refute testinony that has
been presented by General Counsel. Merzoian Brothers, et al., 3 ALRB Nb.
62. Nevada Gounty Publishing Co. d/b/a The Uhion. 251 NLRB 1030.
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Furthernmore, it is evident that Quriel decided to di scharge
Cerna at the beginning of and not at the end of the work day as Quri el
woul d have us believe. To substantiate his claimthat he nade his deci sion
at the end of the day, he has described certain incidents of reckless
driving throughout the day.

However, there is virtually no corroboration of such driving.
Moreover, there is reliable evidence that Quriel stated twice at the
begi nni ng of the work day that he had decided to discharge Gerna. The
first time he stated his intention to do so when he told Cerna that he did
not want himto work there after he repri nanded hi mabout the revved-up
mot or. ™' The second tine was when Quriel told Trevino to i nformCerna that
he, Quriel, did not want Cerna to work at Respondent's anynore and Trevi no
did so 5 mnutes after work started that norning.

The evidence of an early decision on the part of Quriel to
di scharge Gerna and Quriel's testinmony to the contrary, casts a strong
doubt not only on Quriel's testinony on this point but his entire
testinony. (Testinony false in part, is suspect inits entirety.®
Moreover, Quriel in his testinony mnimzed Cerna's concerted activity,
stating that Gerna was one of "4, 5 8 or 7" enpl oyees who protested about
the gondol a rate when there was uncontroverted testimony by Gerna and his

co-workers that

YGerna and co-crew nenbers Casas and Gaona credi bl y
testified to that fact.

“Wtkin, California Evidence (2d Ed.) section 1125; Nel son v. Bl ack
43 Cal . 2d 612, 275 P.2d 473.
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Cerna was the | eader of the protest and argued about the rates based on
his check stubs fromthe previous year. Quriel's mnimzing of Gerna's
role inthe protest indicates the unreliability of the rest of his
testi nony.

I find that absent Cerna' s protest about the wage rate
Respondent woul d not have di scharged himand thus find that Respondent
has viol ated section 1153(a) of the Act.

V. Dd Respondent D scharge Thirteen Menbers of the Trevino

Gewon February 1, 1985 and Transfer the Renai ni ng Menbers of the
O ew F ve Days Later Because of Their Protected Concerted Activities
on January 31, 19857

A Facts

Respondent is a custom harvester who had harvested the oranges
for the Harris Ranch since approxinately 1975. d | berto Trevi no had been
a foreman of the crewin question for 3 years. Many of the crew nenbers
were his relatives, friends and conpadres.

In the autumm of 1984, Ken d bson, the Harris Ranch
superi nt endent conpl ai ned to Respondent's owner and general nanager,
Phillip Bertel sen, about the Trevino crew He inforned Bertel sen that
the crewwas deficient for three reasons: Pulling instead of cutting the
oranges, |eaving too nany oranges on the trees and not filling the bins
adequately. Bertelsen, in turn, comunicated this conplaint to his
superintendent, K C Warton, and directed the latter to tell the

deficient pickers to inprove or they woul d be di scharged.

“Apersonal relationship sinmlar to a fanly one based on
godpar ent s-godchi | dren ti es.
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At the beginning of January, K C Warton told Trevino that if
the crew did not inprove Respondent woul d have to di scharge the
inefficient pickers. Wharton spoke individually wth a nunber of crew
nenber s about inproving their work.

Trevino, who usually remnded the crew about filling the bins,
| eavi ng oranges on the trees, etc., increased such renarks during the 3
weeks precedi ng the di scharge.

On the norning of January 31, 1985 the crew nenbers decided to
refuse to begin to harvest oranges unl ess the bin rate was increased from
$9.50 to $12.00. Evelio Gnzal ez and other crew nenbers inforned Trevi no
of their demand. The latter replied that he woul d check w th rmanagenent
about such a raise. Trevino left and returned in ten mnutes and announced
that the $12.00 a bin rate was agreeabl e and the crew nenbers began t he
pi cki ng.

The next day Friday February 1, Trevino assigned two crew
nenbers to each bin because there were few oranges on each tree and it
woul d be easier for two harvesters to fill a binas it would require | ess
wal ki ng. *® Trevino sel ected the pairs and narked the initials of each pair

on their respective bins.

Y“Bertelsen credibly testifsied that his paying a higher bin rate
actually increased his profit since his conpensati on was based on a
percentage of the total wage bill. He further testified that a higher bin
rate woul d redound to his benefit until it reached a point where the
orange grove ower woul d refuse to pay it and contract another harvest
conpany. There was no evidence that such a limt had been approached.

“Trevi no decided that the harvesters woul d work in pairs that
particul ar day. The harvesters custonarily worked w th individual bins.
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At 10:30 a.m Warton arrived and checked sone of the bins. He
returned at about 2 p.m and checked 7 bins. He wote the nanes of the
harvesters who worked wth the 7 bins (wth the exception of Santos
Carrillo) and delivered the list to Trevino and instructed the latter to
di scharge the crew nenbers on the list. According to Warton, he found
that the workers who were di scharged had not filled the bins properly, had
pi cked oranges with stens too | ong, and had pul | ed oranges rather then
clipped them

At the end of the day's work Trevino informed sone of the
workers that they had been di scharged. As Trevino was | eaving the orchard,
crew nenber Hector Pena asked Trevino the reason for the di scharge.
Trevino replied that it was due to the work stoppage the day before. Later
than evening Trevino delivered checks at the hones of crew nenbers and
inforned the rest of the workers that they had been fired. A fewnights
|ater at one of the crew nmenber's hones, Trevino, in response to -crew
nenbers' question commented that the "strike" was the reason for the
di schar ge.

The crew (mnus the di scharged workers) worked the foll ow ng
Monday on the Harris Ranch. Bertel sen testified that the crewstill had
probl ens so he decided to switch crews. Consequently, he transferred the
Trevino crew to another ranch and transferred the Garcia crewthat was

working on the latter

%Qrew nenber Thel ma Escobar credibly testified to such question
and response.
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ranch to the Harris Ranch.

Ken @ bson, the Harris Ranch superintendent, testified that he
was satisfied wth the work of the Garcia crew and that the probl emhad
been sol ved. The Trevino crew continued to harvest oranges on the ot her
ranch for sone additional nonths.

B. Analysis and Concl usi on

To establish that Respondent discrimnatorily
di scharged 13 crew nenbers General (ounsel nust prove that they engaged in
protected concerted activities, that Respondent had know edge of them and
that there was a causal connection between the protected activity and the
di schar ge.

It is undisputed that all nmenbers of the Trevi no crew engaged
in a protected concerted activity on the norning of January 31 when they
refused to harvest the oranges for $9.50 a bin. It is al so undisputed
that Respondent was aware of their concerted activity since its foreman
Gl berto Trevino, heard their protest and later inforned themthat their
request had been granted.

In the instant case, the timng of the discharges, the day
after the protected activity, is a strong indication that the cause of the
di scharges was the crew nenbers' protest about the bin rate the previ ous
day. Therefore, | conclude that General Gounsel has established a prina
faci e case.

Respondent contends it di scharged 13 crew nenbers because
they had engaged in deficient work perfornances.

In dual notive cases such as this, once a prina facie
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case is proven by General (ounsel, the burden shifts to Respondent to
denonstrate by a preponderance of the evidence that its conduct, in the
i nstant case, the discharges woul d have occurred even absent the
enpl oyees' protected activity.' According to supervisor K C Warton's
testi nony he checked the workers' bins on February 1 and instructed
foreman Trevi no to discharge the harvesters who had not done a good job
However it appears that the one day the harvesters worked in
pairs was the worst day to evaluate them It would be inpossible to
det erm ne whi ch one of each pair was responsible for the poor quality of
the oranges, i.e., with stens too long or pulled rather than clipped.®®
If Respondent had been sincere inits attenpt to
eval uate the harvesters, it woul d have nade such an eval uati on on a day
the harvesters worked w th individual bins
Furthernore, Bertelsen testified that even after the
di scharges, the crew continued to do poorly. That woul d indicate that
not the worst crew nenbers were discharged. Trevino, hinself, admtted
to crew nenber Casas that he was sorry that Respondent had di scharged the
13 crew nenbers and that he was especially sorry about one enpl oyee, in
particular, lIsaias. Trevino told Casas that he felt that way as |saias

was hi s best

"Wight Line, supra; R gi Agricultural Services Inc., supra,

BThere was no testinony that Warton had paired the nore deficient
crew nenbers together. In fact according to Trevino' s uncontradi cted
testi nony, he, Trevino, had been the one who did the pairing.
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worker and had a wife and children to support.™

It is evident fromthe foregoi ng that supervisor K C Warton
did not select the enpl oyees for di scharge because of their work
per f ormances but at random

Respondent argues that if it had wanted to retaliate agai nst
the crew nenbers because of their protest, it would have fired only the
protest |eaders and not just some of themand some of those who nerely
supported the protest by refusing to work. It is true that discharging the
protest |eaders woul d have been an effective nethod of retaliation agai nst
the protest but it is not the only effective nethod of retaliation. The
net hod used by Respondent constitutes another effective neans to
retaliate, e.g., discharge the enpl oyees at randoma day after the
protest. The unanbi guous nessage is that the di scharge was not due to work
perfornmance but due to the work stoppage the previous day. It anmounted to
a show of strength on the part of Respondent to send a nessage to the
workers that those who actively or passively participate in a work
stoppage w Il jeopardi ze further enpl oynent.

Addi tional proof of Respondent's discrimnatory notive was
Trevino's cooments to the workers that the reason for the di scharge was
because of their January 31 protest. Trevino never denied nmaki ng such

statenents as Respondent failed to ask him

YRespondent failed to introduce evidence to contradict Casas'
testinmony about this conversation.
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such questions when it called himas a witness.®

In viewof the foregoing, | conclude that absent the Trevi no
crew nenbers' protest about bin rates on January 31, 1985, Respondent
woul d not have di scharged themon February 1, the next day, and thus I
concl ude that Respondent viol ated section 1153(a) of the Act.

V. DO d Respondent Transfer the Trevino Gew fromthe Harris Ranch
Because of the Wrk S oppage?

A The Facts

Mbst of the facts have already been set out in the
previous section so they wll not be repeated.

Ken G bson, the superintendent of the Harris Ranch, credibly
testified that he had been dissatisfied wth the work of the Trevino crew
during the entire nonth of January and had given an ultinmatumto Bertel sen
that either the crewinprove or that he woul d contract w th anot her
harvest contractor to do the work. He noticed that the Trevino crew s work
perfornmance did not inprove. The |ast day the Trevino crew worked at the
Harris Ranch was February 4. Subsequent|y, Respondent transferred the
Trevino crew fromthe Harris Ranch and brought in another crewand its
foreman George Garcia. dbson credibly testified that he was satisfied
wth the work of the Garcia crewon the Harris Ranch. @ bson' s testi nony
was corroborated by Phillip Bertel sen.

Two of the crew nenbers testified that Trevino had

informed themthat the reason the crew was transferred was

“NMerzoi an Brothers, et al., supra; Nevada County Publishing Co.
d/b/a The Lhion, supra, 251 N_LRB 1030.
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because of the work stoppage. Respondent failed to ask Trevino any
questions about these statenents during his testinony.

B. Analysis and Concl usi on

General (ounsel has presented a prinma facie case since the
timng indicates an inproper notive in that the transfer took pl ace
approxi natel y one week after the discharges. Applying the procedure of

Wight Line, supra, Respondent has the burden of proving that it had a

legitimate reason for the transfer. Respondent has so proven such a
reason. The record clearly indicates that G bson was dissatisfied wth
the Trevino crew s work and threatened to contract the harvesting to
anot her harvesting conpany unl ess the crew s work production inproved.
S nce @bson's opinion of the Trevino's crew never changed, Respondent
had no other alternative but to transfer the crew?

Gonsequently, | find that Respondent did not violate section
1153(a) of the Act when it transferred the Trevino crew | recommend that
the all egation be di sm ssed.

CROER

By authority of Labor Gode section 1160.3, the Agricul tural

Labor Rel ations Board (Board) hereby orders that Respondent Phillip D

Bertel sen, its officers, agents, successors, and assigns, shall:

“The fact that two crew nenbers, Antonio Casas and Yol anda Baires,
testified that Trevino had renarked that the transfer was due to the work
st oppage does not constitute sufficient evidence to offset the
uncont radi cted evi dence wth respect to Ken G bson's ul ti matum about the
Trevino crewto Bertel sen and his continued dissatisfaction wth the
crew s work.
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1. GCease and desist from

(a) D scharging or otherw se discrimnating
against, any agricultural enployee in regard to hire or tenure of
enpl oynent or any other termor condition of enpl oynent because he or she
was engaged in any union activity or other concerted activity protected
by section 1152 of the Agricultural Labor Relations Act (Act).

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirnati ve actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Ofer to Maximno Cerna and the thirteen nenbers of
the Trevino crew that Respondent di scharged on February 1, 1985,
imediate and full reinstatenent to their forner or substantially
equi val ent positions, wthout prejudice to their seniority or other
enpl oynent rights or privil eges.

(b) NMake whole Maximno Cerna and the thirteen
di scharged nenbers of the Trevino crewfor all |osses of pay and ot her
economc | osses they have suffered as a result of the discrimnation
agai nst them such anmounts to be conputed in accordance wth established
Board precedents, plus interest thereon, conputed in accordance wth our

Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to this

Board and its agents, for examnation, photocopying, and
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ot herw se copying, all payroll records and reports, and all other records
rel evant and necessary to a determnation, by the Regional Drector, of
t he backpay period and the anounts of backpay and interest due under the
terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromAugust 1, 1984 until March 1, 1985.

(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60 days,
the period(s) and pl ace(s) of posting to be determned by the Regi onal
Drector, and exercise due care to replace any Notice whi ch has been
altered, defaced, covered or renoved.

(g0 Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tine(s) and place(s) to be determned by the Regional
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of nmanagenent, to answer any questions
the enpl oyees may have concerning the Notice or their rights under the

Act. The
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Regional Drector shall determne a reasonable rate of conpensation to
be paid by Respondent to all nonhourly wage enpl oyees in order to
conpensate themfor tine lost at this reading and during the question-
and- answer peri od.

(h) Notify the Regional Drector in witing,
w thin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional Drector's request, until full

conpliance is achieved. DATED February 28, 1986

E SCHOORC Admnistrat1ve
Law Judge
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NOT CE TO AR AL TURAL EMPLOYEES

After investigating charges that were filed in the Del ano and Fresno
Regional Ofices, the General (ounsel of the Agricultural Labor Rel ations
Board i ssued a conplaint which alleged that we had violated the law After
a hearing at which each side had an opportunity to present evidence, the
Board found that we did violate the | aw by di schargi ng Maxi mno Cerna and
thirteen nenbers of Glberto Trevino' s crew because they protested about
working conditions. The Agricultural Labor Relations Board has told us to
gost and publish this Notice. V¢ wll do what the Board has ordered us to
0.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to deci de whet her you want a
union to represent you,;

4. To bargain wth your enpl oyer about your wages and working conditions
through a union chosen by a majority of the enpl oyees and certified
by the Board;

5. To a(let together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT discharge, lay off, or otherw se discrimnate agai nst any
enpl oyees who participate in neetings wth conpany representatives to
prot est wor ki ng conditions.

VEE WLL reinstate Maximno Cerna and the 13 nenbers of Gl berto Trevino
crew whom Respondent di scharged on February 1, 1985, to their former jobs,
or to conparabl e enpl oynent, without |oss of seniority or other
privileges, and we w Il reinburse themfor any pay or other noney they

| ost because of their discharge fromPhillip Bertel sen.

Dat ed: PH LLI P BERTELSEN dba GOVE RANCH
IVANAGEMENT

By:

Represent ati ve Title



If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. One office is located at 627 Main Street, Delano, California 93215.
The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI' REMOVE CR MUTI LATE
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