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DECI S| ON AND ORDER
h My 25, 1984, Admnistrative Law Judge (ALJ) Thonas M
Sobel issued the attached Decision in this proceeding. Thereafter,
Tex- Gl Land Managenent , Inc.' (TAN), Dudley M Seele, Jr. (Bud

lThe_ALJ refers to Tex-Gal Land Mana%enent GQorp., but the record
establishes that the correct nane of this corporation is Tex-Cal Land
Mangenent, | nc.



Steele), CGeneral Counsel and the United Farm Workers of America, AFL-
Cl O (UFW OR Union) each filed exceptions and supporting briefs. Both
TCLM and UFWal so filed reply briefs.

The Agricultural Labor Relations Board (ALRB or Board) has
consi dered the record and the attached Decision in |ight of the
exceptions, briefs and reply briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALJ only to the extent
consistent herewith and to issue the attached Order.?

The General Counsel generally contends that all Respondents
constitute a single enployer and were statutorily obligated to bargain
with the UFW The General Counsel alleges that the Respondents
violated their statutory bargaining obligation in violation of Labor
Code section 1153(e)3 and (c) by discrimnatorily diverting
bargaining unit work to nonunion |abor contractors and custom
harvesters. TCLM defends that the Union's unyielding and hostile
attitude made agreement inpossible. Wth respect to the |oss of work,
It contends it was blanel ess because it |ost nost of the work when
| andowners fromwhomit |eased | and canceled the |eases. This matter
spans the period November 1982 through June 1983.

% The signatures of Board Menbers in all Board deci si ons appear
wth the signature of the hairperson first, if participating,
followed by the signatures of the participating Board Menbers in order

of their seniority.

3 Al section references herein are to the California Labor Qode
unl ess ot herw se speci fi ed.
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FI NDI NGS OF FACT
TCLMis a California corporation fornmed in 1973 by Robert

MacDonal d, Wlliam D. Anderson and Barbara Knoke to operate and
manage farmproperties. TCLMowns no |and but |eases |and from nany
of the other named Respondents. Tex-Cal Land, Inc. and Bud Steele
(the senior Steele) are the largest |essors. The |eases require TCLM
to pay all taxes, nake all payments under the deeds of trust, and
grow and harvest all crops. TCLMal so pays for insurance for the
| andowners. Grapes grown by TCLM are sold under various |abels.
Dudley R Steele (Randy, the younger Steele) became the sole
sharehol der of TCLMin 1973, when his father, Bud Steele, apparently
gave himthe stock. Bud Steele was the first president of TCLM and
remai ned president until 1979, when his son, Randy Steele, succeeded
hi m

Bud Steele testified that after he resigned as president in
1979, he was not involved in operating TCLM except as it mght have
been necessary for himto consult on marketing questions. However,
Randy Steel e and Bob Barthol onew (TCLM s vice-president in charge of
finance until June 1983) testified that Bud Steele interfered in the
managenent of the conpany and woul d override Randy Steele's
decisions. There was little evidence of Bud Steele's involvenent in
day-to-day affairs prior to January 1983, though it is clear that he
performed sone actions when he ostensibly was w thout authority.

Tex-Cal Land, Inc. (Land)4 Is a Texas corporation

_4Apparently there is no Tex-Gdl Land Co., and the conplaint is
dismssed as to i t.
3
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formed in 1970 by Theodore Flick, Sam Mnter and David Grey. Bud
Steele is the president and may be the sole sharehol der (his
testinony varied on ownership but one docunent shows himto be the
owner). Marshall Platt, Betty Kruger and Earl Wnebrenner are
officers. Randy Steele was fornerly an officer

Tex-Cal Land Sales (Sal es) was described in the record as a
subsidiary or, alternatively, a nane under which Land does busi ness.
Based upon the explanation of the nature and function of Sales, it is
clear that Sales is nerely a "d/b/a/" of Land. Land/ Sales sells the
grapes, alnonds and kiwis grown and harvested by TCLM for a three
percent commssion. One third of its grapes and one-half of the kiws
come from other sources.

Tex- Cal Supply Conpany (Supply) is a California corporation
formed in 1974 for the purpose of nmanufacturing, selling and applying
farmfertilizers and chemcals. Two of its original incorporators,
Robert J. MacDonal d and Barbara Knoke, were anong the origina
incorporators of TCLM Apparently, it is a wholly owned subsidiary
of Land. Bud Steele is the president and a director. Bud Steele's
brother, Carl Steele, and Betty Kruger are the other officers and
directors. Supply is essentially the purchasing agent for the
various business entities nanmed as respondents.

The conpl aint names three "Storages" as respondents: Tex-
Cal Land Cold Storage, Tex-Cal Land Inc. Cold Storage No. 2,
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Tex-Cal Land Inc. Cold Storage No. 3. There is no evidence that
the storages exist as distinct entities. |t appears that the
"storages" are nmerely cold storage facilities. They are owned
either by Land or by Bud Steele and are used to store crops

mar ket ed by Sal es.”

California Agri-Sprayers, Inc. (Sprayers) is apparently
owned by Bud Steele. He testified that he owned either Supply or
Sprayers, but he was not sure which. Bud Steele is the president of
Sprayers. Mchael Steele is the chief executive officer and vice-
president; Betty Kruger is the secretary-treasurer. Sprayer shares a
yard with Supply and | eases some vehicles fromD anond S. Leasing
(D anond) .

Tabl e King Ranch (Ranch 69) is owned by Marshal | and Et hel
Platt and is farmed by Bud Steel e through Bonnie Bairn Farns, a
subsidiary of Sales. The ALJ correctly dismssed the conplaint against
Table King Ranch on the basis that it was sinply a piece of property.

Bonnie Bairn al so farns Ranches 48, 49 and 69. The ALJ
correctly dismssed the allegation of unilateral subcontracting wth
respect to these ranches as that question had previously been litigated
in Tex-Cal Land Managerent, I nc., et al. (1985) 11 ALRB

°S nce it appears that Respondents 3, 4 and 5, Tex-Gal Land ol d
Sorage, Tex-Gal Land Inc. Gld Sorage No. 2, and Tex-Cal Land
Managenent, I nc. Sorage No. 3 have no i ndependent existence, the
conplaint is dismssed as to them
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No. 31.°

Danmond i s, or was, a partnership between Randy and Bud
Steel e which | eases vehicles and equi pnent to TOLM A t hough Randy
testified that he becane the sole owner of D anond in 1981, when he
bought out his father, Bud testified that he was currently still a
partner. During 1983, TA.Mnade finance paynents on sone of its
vehicles. The | easing nay now be under the control of MZS Leasing
(MCS), whichis not naned as a respondent .

Bud Steel e owns approxi mately 1,200 acres. He has power of
attorney for Earl Wnebrenner, a | andowner. Randy had a power of
attorney for Bud Seele fromMarch 15, 1979 to June 27, 1983, to act
on Bud's behalf in business nmatters. Bud Steele | eases nost of his
land to TALM At tines relevant in this case, the foll ow ng
individuals also leased land to TALM Randy and Mary Jane S eel €;
Mchael and Gayle Seele; Earl and | nogene Wnebrenner; S even,

C. A., and Wltha B. Hansen; Robert (Bud Steel es’ attorney on
occasi on) and Jean MacDonal d; Dovie Horton; VWnda Guerber; Betty and
Robert Kruger; Robert and Theda Barthol onew, and Marshall and B hel
Hatt.

TALM grows crops on the | eased | and descri bed above.

Because of a series of production |osses, as early as July 1979,

G_Although the ALJ in the earlier case failed to nake reference to
this matter in her Decision, the allegati on was nevert hel ess _
liti ﬁa_t ed, and both General Gounsel and Respondent TOMreferred to it
intheir post-hearing briefs. (See General (ounsel's brief, pp. 12-
13, 21; Respondent's brief, p. 12, Mwrch 29, 1983.) Furthernore, in
the present case, the UFWnegotiator MIller admtted that the subject
matter had been |iti gated.
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TALM began borrow ng fromFarner's Hone Admnistration (FHy) to
finance grow ng and harvesting. In 1980 and 1981, it obtained | oans
anmounting to $9 mllion. FnHA approved only $5 nmillion in 1982
because TOLM had al ready used $4.5 mllion which it owed to FnHA as
liens on the 1981 crop to grow or finance the 1982 crops. As a
condition for the 1982 | oan, FnHA denanded additional security by
requiring that Bud Steel e sign | oan docunents as a co-naker. FnHA al so
| nposed accounting procedures on TALMand required it to seek
conventional financing. O July 15, 1982, inreturn for assumng
liability for the note, Bud Steel e received Randy Steel e' s
Irrevocabl e proxy to vote Randy Steel e' s stock, thus giving Bud
Steele control over TALM FnHA refused to | oan TALM funds for the
1983 crop but authorized TOLMto use $1. 6 mllion fromthe sal e of
1982 crops for its Cctober and Novenber 1982 expenses. |n January or
February 1983, TA.Mwas waiting for noney to finance its crops and
expecting protective nonetary advances fromFMHA in order to continue
Its operations. TAMfailed to receive additional noney fromFHA and
on March 29, 1983, FnHA issued forecl osure notices to TALM

TA.M and the UFWwere parties to a coll ective bargai ni ng
agreenent whi ch expired June 6, 1982, but was extended on a day-to-
day basis. The parties had begun bargai ning for a new contract prior
to June 6, and there was early agreenent that 21 of the 41 articles
of the old contract woul d rermai n unchanged. By md-June there was

agreenent on additional provisions; however, the

12 ALRB No. 26



i ssues of nedical plan, wages, retroactivety, subcontracting and
access renai ned unresol ved.

Wen the 1982 negoti ati ons began, TCLM was payi ng
22 cents per hour to the RFK Medical A an pursuant to the terns of
the 1981-82 contract. During the negotiations, the pl an's trustees
advi sed Deborah MIler, the UFY¢ chief negotiator, that the cost of
provi ding benefits under the RFK Pl an was already at 35 cents per
hour. The Lhion relayed that infornation to TALMand on Sept enber 2,
1982, proposed a nai ntenance of benefits provision.

O Novenber 24, 1982, TAMs negotiator, David
Caravantes, sent the Lhion TOLMs proposal s on subcontracti ng and the
RK Medical A an. The proposal provided for retention of the ol d
| anguage on subcontracting and a 40 cents per hour contribution rate
to the RFRK to be effective upon execution of the contract. TALMSs
proposal al so provided that any increase in contributions for the
pur pose of nai ntai ning benefits be achi eved by reduci ng wages. These
proposal s were di scussed on Decenber 8, 1982. TAMs RK offer was a
two-cent increase over the | ast conpany proposal. The Uhion wanted a
nai nt enance of benefits provision and retroactive paynents to the RFK
fund based upon the increased cost of providing benefits which had
al ready occurred. Caravantes stated that TO.Mwoul d not agree to
open-ended benefits, but said that a wage increase proposal woul d be
presented as soon as other costs coul d be deter m ned.

The next neeting was January 7, 1983, " and was a reprise

"Nl dates are 1983 unl ess ot herw se not ed.
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of the previous session.

TALM s grape pruning, one of its nost |abor intensive
operations, ordinarily began in January and | asted through the first
week in March. 1n 1982, TAM had del ayed pruni ng and, using | abor
contractors and custom harvesters, had pruned for only two and a hal f
weeks. Ml ler suspected that the same thing woul d happen in 1983.

| mredi ately after the January 7 nmeeting, TOLMs Assi st ant
Drector of Industrial Relations, Linda Tipton, wote to advise the
Union that the renoval of al nond trees woul d be subcontracted per
Article 17 of the expired agreement and Caravantes wote to the Uhion
that TOLMwoul d be recal ling enpl oyees to prune the prune trees. The
1981-82 contract called for the pruning rate to be negotiated 30 days
before pruning began. MIller replied to Caravantes communication
with a series of questions about the prune tree pruning. She al so
requested infornation on the renoval of the alnond trees and the date

grape pruning was expected to start.

O January 25, Caravantes wote to MIller claimng that
TAM had no contractual obligation to bargain over the al nond
renoval. Wth respect to prune tree pruning, he advised that work
had al ready begun. Caravantes generally contended that the
information requested regardi ng pruning was not available. He
stated, "V¢ presently have no intention of pruning the grape vines

this year unless the conpany receives the necessary funds to do
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so." Mller responded with a request to exam ne the records of TCLM
Bud and Randy Steele, and ten other entities only one of which is not
a naned respondent. Mller testified that, " ( W) e decided this year
to request proof that it was for financial reasons, and they did have
sone justification for delaying the start of pruning..." and the
information on the various entities under the control of Bud Steele was
needed in order to get an accurate reflection of TCLM s financial

probl ens.

On January 21, the Union filed the first unfair |abor
practice charge in this matter, 83-CE-7-D, alleging that TCLM and Bud
Steel e were delaying the start of grape pruning in order to deprive
uni on enpl oyees of work. The charge requested that the ALRB seek a
court injunction. On January 21, Caravantes nade a witten request
for a neeting on April 22 to negotiate "its annual Collective
Bar gai ni ng Agreenent"” which could cover the last six nonths of 1983
and any future tine agreed by the parties. That sanme day, Bud Steele
exercised his proxy and called a neeting at which he elected new
directors for TCLM According to Bud Steele, the new directors
el ected Mary Jane Steele acting president and M chael Steele vice-
president in charge of cultural practices. The ALJ found, and we
affirm that Bud Steele essentially chose the newy elected officers.

On January 31, Caravantes wote the Union and refused to
supply the requested financial information. He also wote a separate

letter that day stating that the collective bargaining
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agreenent (whi ch had been conti nued day-to-day) woul d be term nat ed
effective February 2.

At a February 3 neeting between the parties, Caravantes
asked for the Union's proposal on the prune tree pruning rate. Mller
responded that the Uhion could nake no proposal w thout the pruning
Information the Whion had requested. M1l er again requested
information as to when grape pruning woul d begi n. Caravantes st at ed
that TOLMusual ly pruned in the spring and asserted that when, where,
and how was a managenent right. MIller asked for information about
“nmoney problens,” but Caravantes woul d only say that funding was | ate.
Ml er proposed RFK benefit contributions of 35 cents from June through
Septenber 1982, and 40 cents from Septenber 1982 to Septenber 1983,
after which the GConpany woul d nake contri butions whi ch were sufficient
to maintain the existing RFK benefits. Caravantes did not respond.

O February 18, the Board obtained a tenporary restraini ng
order fromthe Tulare Gounty Superior Court which required that TOM
refrain fromhiring | abor contractors or nonseniority crews to do tying
and pruning and to refrain fromhiring nore than 40 workers in each of
the crews listed inthe order. After hearing, a prelimnary injunction
I ssued on February 18.

The ALJ found that follow ng the injunction the concept of
nodul ar farmng was put into effect. There is conflicting evidence as
to what nodul ar farmng was and whether it was inpl emented. Bud

Steele clained to have never heard of nodul ar
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farmng, for exanple, while Mary Jane Steele, Mchael Seele and Randy
Steele clained to have discussed it wth him Noting that the
evi dence was conflicting, the ALJ found that fromthe end of February
t hrough m d- March | andowners "cancel ed" their |eases, broke into four
or five groups or nodul es, and Caravantes then clained that TOLMonly
farnmed five ranches. The ALJ found that, in essence, nothing changed
between TCLM and t he | andowners except that there was a pretense nmade
to the Union and the Board that TOLMwas not farmng certain | and.
Mchael Seele, now TOLMs vi ce-president, nade arrangenents for | abor
contractors and custom harvesters to prune the ranches of the
| andowners who canceled their |eases. Wile Mchael Steele clains he
did this as a favor to the | andowners and that he borrowed noney from
Sales and Bud Steele to pay for the work, the record supports the
ALJ's finding that Bud Seele did not, in fact, |oan his own noney.
After the | ease cancellations, the | andowners all egedly were supposed
to pay for the services but, according to Caravantes, he instructed 3-
S Accounting to send himthe bills. Caravantes then paid the bills
fromfunds received by TALMfromF™A He contended he paid the bills
in an effort to get the | eases reinstat ed.

Seniority crews pruned and tied on sorme of the ranches from
February 15, 1983 until they were laid off on March 10, 1983. Before,
during and after that time, |abor contractor/custom harvester crews
were pruning and tying (doing the work historically done by seniority

enpl oyees) until the end of June 1983.
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Bargai ning in February was conducted primarily through an
exchange of correspondence. MIller sent letters requesting nore
financial information regarding pruning and requested i nfornation
regarding vacations. She also sent a list of relatives who were
interested in working for TALM Caravantes replied that the
obligation to hire relatives had expired wth the contract. Caravantes
wote to MIler that he woul d bargai n regardi ng access but woul d not
permt access wthout a Notice of Intent to Take Access. Caravantes
al so inforned the Lhion that TO.M had surrendered possessi on of
certain ranches and offered to negotiate possible reduction of unit
work. Ml ler responded by requesting infornation about the | ease
cancel | ations and requesting various docunents. She eventual |y
recei ved sone information, but none of the requested docunents.

h February 23, the parties net wth ALRB
representatives to discuss nodification of the injunction. Follow ng a
hearing on March 7, the court granted a nodification all ow ng the
hiring of up to eight additional crews, each consisting of a naxi num
of 40 workers. TA.Mwanted the crews the next norning and M1 | er
agreed to have themthere. The Lhion spent the night lining up the
workers. Chaos ensued the next norning when a | arge nunber of
applicants showed up. TAMhired only four of the requested ei ght
crews it originally clained were needed and refused to hi re anyone
W thout a social security card.

The parties net on March 28, at which tine CGaravantes

presented MIler wth a letter denying her requests for
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Information regarding the | ease cancellations. He stated she was
responsi bl e for the | ease cancel |l ations, cla mng TOLM had been
prevented fromnai ntaining the ranches as required. Attached to the
letter was a list of |ease cancellations which turned out to be

I nconpl ete. The Whion took the position that TALMwas still in
control of the land, but Caravantes nade it clear that TOM was
bargaining for only five ranches. Regarding RFK, Caravantes said
TAM had nade February paynents and woul d only continue paynents for
90 nore days.

Inaletter dated May 17, Mller inforned TOLMthat it had
to continue pension and RFK contri buti ons even though the contract
had expired. She advised TOLMthat RFK trustees were no | onger
wlling to accept 22 cents per hour because the cost of benefits had
risen to 35 cents in Septenber 1982. The letter stated that the
Lhi on dermanded TOLM pay $28, 630 to the RFK Fund to cover the 13
cents per hour difference since Septenber 1982 and continue to pay 35
cents per hour until the RFK trustees changed the rate or a newrate
was agreed to as part of a new contract. Caravantes wote back
rejecting the demands. He offered 22 cents per hour for RFK
contributions, requested nediation, and cl ai med i npasse.

O May 23 Caravantes wote that TQLMwoul d not agree to a
two-year contract and stated that it was TOLMs position that the
tine period they had been bargai ning for expired i n md-June 1983.

He request ed bargai ning for the period June 1983 t hr ough
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June 1984. At the final neeting, held on June 8, MIller insisted
that the past year could not be left in |inbo; Caravantes insisted
that TOLMtraditional | y bargai ned for only one year. Caravantes al so
cl ai ned he bargained for only 700 acres. The workers then took over
the neeting, insisting that TOLMrehire everyone and bargain for all
the acreage. TO.Mrepresentative Hias Minoz told MIler that if she
woul d drop the charges, the | andowners woul d reinstate the | eases.
Caravant es sought another neeting but MIler refused to
neet w t hout new conpany proposal s. Caravantes expressed outrage at
this refusal to neet, and M|l er schedul ed a neeti ng. Wen the
neeting was canceled by TALM MIller and the ranch coomttee
"i nvaded" Caravantes! office. This concluded the negoti ati ons.

The Landowners and Various Business Entities as a S ngl e Enpl oyer or
Ater Ejo.

The General (Counsel argues that Bud Steele, all the
respondent business entities, and all the respondent indi vidual
| andowners constitute a single enployer. The ALJ found such a
conclusion to be inappropriate. Wile we find today that TOLM Land
and Sales did conprise a single enpl oyer, we agree wth the ALJ's
concl usions as to the renai ning respondents.

Both the National Labor Rel ations Board (NLRB or nati onal
board) and the ALRB examne four principal factors to determne
whether two or nore entities are sufficiently related that they nmay
fairly be treated as a single enployer. Those factors are: (1)

common nmanagenent; ( 2) centralized control of |abor rel ations;
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(3) interrelation of operations; and ( 4) comon ownership or
financial control. (Soule @ass and Qazing Co. (1979) 246 NLRB 792
[102 LRRM1693]; Radio & Tel evision Broadcast Technicians Local
Union 1264, |BEWvVv. Broadcast Service of Mbile, Inc. (1965) 380
U.S. 255[59 LRRM23461; Abatti Farns, I nc., and Abatti Produce/
Inc. (1977) 3 ALRB No. 83; NLRB v. Browning-Ferris Industries of
Pennsylvania, Inc. (3d Cir. 1982) 691 P.2d 1117 [111 LRRM2748].)

In Truck and Dock Service, Inc. (1984) 272 NLRB 592 [117
LRRM 1327], the national board stated that:

Wiil e none of these factors, viewed separately, has been held
control | i nP, the Board has stressed the first three factors,
articularly centralized control of |abor relations. Parklane

siery Co., 203 NLRB 597, 612 (1973). Single enployer
status depends on all .of the circunstances and has been .
characterized as an absence of an 'arm s length relationship
.among uni ntegrated conpanies. Blunenfeld Theatres
Circuit, 240 NLRB 206, 215 (1979) enfd. 626 F.2d 865 (9th
Gr. 1980). (Id. a p 52.)

Even though the first three factors are stressed, they need
not all be present, and the Board considers all the circunstances of
the case. (Local No. 672, International Union of Qperating
Engi neers, AFL-AO(D. C. Cir. 1975) 518 F.2d 1040 [ 90 LRRM2321];
see al so Pioneer Nursery, Rver Wst, Inc. (1983) 9 AARBNo. 38.)

For exanple, in Canton, Carp's Inc. (1959) 125 NLRB 483 [ 45 LRRM

1147], the NLRB observed that it had on several occasions nmade a
finding of single enployer status despite the absence of a conmon

| abor relations policy.
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Tex-Cal Land Management, | nc., Tex-Cal Land, I nc., and Tex-Cal
Land Sales as a Single Enployer

The ALJ found that the relationship between Tex-Cal Land

Managerment, I nc., Tex-Cal Land, I nc., and Tex-Cal Land Sal es was
such that the three entities conprised a single integrated enpl oyer.
We agree, for the reasons set forth in the ALJ' s Decision and those
di scussed bel ow.

A review of the evidence in this matter indicates that TCLM
Land and Sales do not operate in the arm s length relationship found
among i ndependent conpanies, and may therefore be found to be a
single employer. Wile TCLM and Land were incorporated separately, a
weal th of NLRB precedent indicates that two or nore corporations my
be sufficiently interrelated so as to constitute a single enpl oyer.**
(See, e. g., Davis Industries, Inc. (1977) 232 NLRB 946 [ 97 LRRM
15641; Soule dass and Gazing Co. (1979) 246 NLRB 792 [ 102 LRRM
16931; Truck and Dock Services, Inc., supra, 272 NLRB No. 93. See
al so, Abatti Farms, I nc., and Abatti Produce, I nc., supra, 3 ALRB
No. 83; Pioneer Nursery/River Wst, Inc., supra, 9 ALRB No. 38.)

Qur analysis gives careful consideration to the separate
corporate forms of the various entities. The insulation of one
corporation fromthe obligations of another corporation is the norm
However, both the NLRB and this Board will exam ne nomnally separate

entities to determne whether thereis, In

8 n a previous case, Tex-Cal Land Managenment, | nc., and Dudley M
Steele, supra, 11 AARB No. 31, we found that Bud Steel e and TOLM
were not a single enployer. V¢ based this finding on the absence of
common ownershi p or financial control, and the |ack of evidence of
comon nanagenent or centralized control of |abor relations.
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effect, only a "single enployer.”" (N.RBv. Browiing-Ferris

Industries of Pennsylvania/ | nc., supra, 691 F.2d 1117.) If our

reviewreveal s a sufficient degree of interrel atedness between or
anong separate corporations or entities, we will treat themas a
singl e enpl oyer for purposes of |abor relations and the requirenents
of the Agricultural Labor Relations Act.

Conmon Managenent

Bud Steele is the president of Tex-Cal Land, Inc. In
1972, Steele was given a power of attorney for Land, wth full power
to act on behalf of the corporation. Tex-Cal Land Sales is a
subsidiary of Land, and has no staff separate and apart fromthe
enpl oyees of Land. Bud Steel e was al so president of TALMunti |
1979, when his son Randy succeeded him In July 1982, in return for
Co-signing a promssory note to obtain FmHA funds for TGLM Bud
Steel e requested and received an irrevocabl e proxy permtting himto
vote Randy's shares of stock. S nce Randy owned 100 percent of the
shares, this proxy effectively gave Bud Seele ultinate control over
TAM In January of 1983, Bud Steel e exercised this proxy by
calling and chairing a sharehol ders' neeting, at which he voted all
the shares and el ected new officers. By virtue of the power of
attorney and irrevocabl e proxy, Bud Steele controlled both TOLM and
Land.

In the intervening period, Bud Seele, president of Tex-Cal Land,
I nc., and Tex-Gal Land Sal es, gained financial control over TALM
and exercised that control to shape the structure of TALMs
operations and | abor rel ations policies.
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Betty Kruger is Secretary/ Treasurer of both Tex-Cal Land,
Inc., and TALM In addition, she was a past president of TALM
Randy Steel e, who was president of TOLMuntil Bud Steele called a
neeting to oust him was fornmerly an officer of Land. The overl ap
anong the directors and officers of T(LM Land and Sal es, Bud
S eel e' s nanagenent of Land and Sal es, and his exercise of nmanageri al
control in calling a TOLM st ockhol ders' mneeting and el ecti ng new
of ficers, establish the el ement of cormmon rranagemant.9

Centrali zed Control of Labor Rel ations

The ALJ found that Bud Steele's role in devel opi ng the nodul ar
farmng schene resulted in the labor relations policies of TOLM and
Land being identical. Wile the ALJ found insufficient evidence that

Steele directed TOLMs operations on a daily basi s,@/

a finding that
centralized control of labor relations exists only at the executive or

top | evel does not preclude

%n Tex-Gal Land Managenent, | nc., supra, 11 ALRB No. 31, we found
that Bud Steele's involvenent in TOLM s harvest deci sions was based
on his concerns as broker and narketer for T(LMs grapes through Tex-
Cal Land Sales, and did not rise to the | evel of common nmanagenent.
Subsequent to the events described in that case, however, Steele
acquired an irrevocabl e proxy to vote all the outstandi ng shares of
TAM s stock, and he actively participated in the managerment of TAOM
through his actions wth its Board of Drectors.

%8yd Steele testified that he nonitored TOLM's operations closely
and visited the fields regul arly because of the nmarketing agreenent
between TOLMand Sales. V¢ note, however, that Steele controlled
all the stock in T(LMat the sane tine, and did what was necessary to
"keep the conpany afl oat." It is difficult to believe that, while
observing the progress of the pruning and other cultural operations
on the land TOM | eased, Steele could so easily shed his role as the
person who control |l ed TOLM and assune a conpl etel y i ndependent rol e
as the president of Sal es.
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application of the "single enployer” concept.11 Sakrete of Northern
California, Inc. v. NRB(9th Cir.1964) 332 F.2d 902 [ 56 LRRM
2327]; Blunmenfeld Theatres Grcuit (1979) 240 NLRB 206 [ 100 LRRM
12291; NLRB v. Royal Caks Tool & Machine Company (6t h Cir. 1963) 320
F.2d 77 [53 LRRV2699] .)

By virtue of his control over the stock of TCLM Bud Steele

was able to devel op and inplement the modular farmng scheme, which
resulted in TCLM using | abor contractor enployees, rather than
seniority enployees as required by the contract between the UFW and
TCLM  The inposition of this "framework” on TCLM s operations
constituted a "very substantial qualitative degree of centralized
control of labor relations."” (Local No. 627, International Union
of Qperating Engineers, AFL-Q O supra, 618 F. 2d 1040; see also Soul e
dass and Gazing Co., supra, 246 NLRB 792.) Such an exercise of

control at the top level of managenent woul d not be found in an arnts

I ength rel ationship between or anong independent enterprises. (ld.)
Wiile there is little evidence of enployee exchange

between TCLM Land, and Sal es, the NLRB has noted that the issue of

single enployer status usually arises where two entities have

( Bunenfeld Theatres drcuit , supra ,240 NLRB 206. )

Uil e the Cnai rperson, in her dissent, alleges that the
presence or absence of common or centralized control over |abor
relations is the factor nost heavily weighted b& t he national board,
NLRB precedent is to the contrary. In NLRB v. HIRXaI GCak Tool &
Machine Go. (6th Cir. 1963) 320 F.2d 77 [53 LRRM2699], the court
uphel d the NLRB' s finding of si nPI e-enpl oyer status even though the
national board had failed to include any discussion of common control
of labor relations. Wile acknow edging that common control of [abor
relations is an inportant factor in determning whether allegedly
separate entities can be found to be
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their own work forces but are nonetheless interrelated. 2 (Bl unenfel d
Theatres Circuit, supra, 240 NLRB 206; see also Abatti Farns, Inc.
and Abatti Produce, I nc., supra, 3 ALRB No. 83.) Thereis inthis

case some exchange of supervisory or managenent |evel personnel which

suggests a less than arm s length relationship between the
conmpani es. CGeorge Johnson, who was the director of personnel and
safety at TCLM left that conmpany for three nmonths in 1983 (during
the period while the | eases were cancelled) and went to work for Bud
Steele at Sales, where he received the sane salary he received at
TCLM When the |eases were reinstated, he returned to TCLM In
addition, Bud Steele testified that he "mght" have hired Leo

Bazal dua, a TCLM forenman, during this sane period. Steele testified

that, during those three nonths, nost of the TCLM

sufficiently interrelated as to constitute a single enployer, the
court noted that the |abor policy of both entities was fornulated and
adm ni stered by the sane group of men, who owned the stock in both
compani es and constituted the Povernlng board of directors of each.
The court found it inconceivable that the men, who were deep
concerned about |abor costs of one of the conpanies, would allow that
concern to play no part in their decisions involving the other conpany.

.12The Chai rperson argues in her dissent that there is little
evi dence that Land/ Sal es enpl oyed agricultural enployees. That
concern is irrelevant to our finding of a single employer. Were we
find that several assertedly independent conpanies are in fact so
intertw ned as to constitute a S|nEIe enpl oyer, then that eanoYer I'S
bound by the requirenents of the ALRA so far as its agricultura
enpl oyees are involved. Two or nore individual conpanies may
comprise a single enployer even though the bargaining unit does not
consi st of a sanple of enployees fromeach conpany. (See Babbitt
Engi neering & Machinery, I'nc., and San Marcos G eenhouses, Inc.
(1982) 8 ALRB No. 10.)
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w13 but

super vi sors were unenpl oyed, and he "coul d have hired t hem
was not sure if he had. F nally, Jose Medina, who was superi nt endent
over harvest operations at TAMin 1982, was at the tine of the
hearing the quality control coordinator for Sales. 14
Bud Steele's control of labor relations at both TOLM and
Land, his creation of the nodul ar farmng schene, whi ch determned
the character of the work force at TOLM and the exchange of
supervi sory and nanagenent personnel, exhibit a high degree of
centralized control of |abor relations anong TOLM Land and Sl es. 5
Interrel ationship of (erations

As the ALJ noted, TOLM Land and Sales are an integrated

operation. Land owned over 1000 acres of land, all of which it

| eased to TALM I n addition, Bud Steel e al so | eased to TAM al nost
all of the 1200 acres he owned. Sales supplied noney to TALMto
cover its operating costs. TOMcultivated and harvested the crops.

Sal es then narketed the product. A substanti al

13_The Chai rperson's DO ssent nmakes nuch of Steel e's equi vocation on
this point, but ignores the fact that Seele did hire at | east one
TAM enpl oyee -- George Johnson.

14E_vi dence of enpl oyee interchange was absent fromthe record before
us in Tex-Cal Land Managenent, | nc., supra, 11 AARB Nb. 31. In
addition, in that case, evidence of Bud Steele's role in TALM s | abor
relations was |limted to photographi ng pi cketing and attendi ng a

gri evance neeting. V¢ found that Steele's control over the |abor
relations policies of TALMwas "at best, potential " (Id. , at p.

6); bycontrast, inthe present case, Seele' s actions determned t he
character of TA.Ms work force.

15By stating that there is not "one iota of evidence" that Bud Steele
was acting on behal f of Land/ Sal es when he nade deci si ons regardi ng
TAMs |l abor policy, the Chairperson's dissent msses the point of a
singl e enpl oyer analysis. Were there is sufficient evidence of
common nanagenent, ownership or financi al
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portion of the produce narketed by Sales (2/3 of the grapes, 100
percent of the al nonds, and 50 percent of the kiw s) was grown by
TaM ° TAM Land and Sales, as well as 3-S Accounting (a
bookkeepi ng firmowned by Bud Steele), all had offices in a building
at 1215 Jefferson Sreet in Del ano, which was owned by Bud S eel e and
| eased to his daughter-in-law Mary Jane S eel e. 17 TALM Land and
Sal es shared a common reception area at the Jefferson Street
Building, and all received their mail at the sane post office box
addr ess.

3-S Accounting provi ded bookkeepi ng services for TQLM
Land and Sales. TQLM provi ded i nsurance coverage for the enpl oyees
of Land and 3-S, and was then rei nbursed for the cost of the

I Nsur ance prem uns.

control, centralized control of [abor relations, and interrel ation
of operations, the |ines between various conPanl es as i ndependent
corporations blur. It is this overlap of roles and interests that
forns the basis for a finding of a single enpl o?;er. Bud Steele's
own testinmony at hearing indicates that, once the "barn was on _
fire," he did not concern hinself wth cl earlc}/ denarcati ng where his
actions on behal f of one conpany he control |l ed ended and his actions
on behal f of another began.

%' n order for us to find that TALM Land and Sales were a single
enpl oyer, it is not necessary that all of the crops marketed by Sal es
were grown by TAAM See, for exanple, Abatti Farns, | nc., and
Abatti Produce, Inc., supra, 3 ALRB No. 83, where Abatti Produce
harvested crops for entities other than Abatti Farns.

17Malry Jane Seele was el ected president of TALMin January of
1983. During the period at issue in this case, Land and Sal es noved
to another building owed by Bud Steele, |eaving only TGLMat the
Jefferson Street Building.
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GCommon Oaner ship or F nancial Gontrol

CGoncer ni ng ownership of Land and Sales, Bud Steele testified
that he had never been a sharehol der of" either conpany and that the
sol e sharehol der in both conpani es was Earl Wnebrenner. However,
the ALJ noted that General Counsel's Exhibit 10, a statenent of the
identity of the officers and owners of Tex-Cal Land, |Inc. signed by
the corporation's secretary, identifies Bud Steele as the sol e
sharehol der of Land. In addition, Bud Steele's testinony on this
poi nt was inconsistent, as he stated both that he did and that he did
not own Tex-Cal Land. In any event, Bud Steel e hol ds a power of
attorney fromEarl Wnebrenner allowng himto sell or transfer
Wnebrenner’ s shares.

Goncerni ng the ownership of TALM while the shares are in
the nane of Randy Steele, Bud Steele holds an irrevocabl e proxy to
vote all said shares. Thus, Bud Seel e mai ntains conpl ete financial
control over TOLM Land and Sales. ™

Lack of A’\ems Length Rel ati onshi p

A review of the relationship between TOLM and Sal es and

Land, particularly during the period when the | eases were

¥ h Tex-cal Land Managenent, | nc., supra, 11 ALRB No. 31, we found
the el enent of common ownership to be entirely absent and hel d t hat
Randy Steel e's ownership of all the stock in TALMdi d not confer an
ownership interest on his father. |In the present case, of course,
the significant devel opnent is Bud Steele's obtaining an irrevocabl e
proxy fromhis son to vote all the TOLM st ock.
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cancel ed, shows very cl ose deal ings, unlike those found between
I ndependent conpani es.

The ALJ found evi dence of single enployer status in Land
and Sales' |oan of noney to Mchael Seele to provide funds for the
nodul ar farmng schene. As we noted in Tex-CGal Land Managenent,
| nc., supra, 11 ARB No. 31, while TA.Mand Sales had a witten

narketing contract, it was less rigid than conparabl e agreenents

between TALMand other conpanies. In the present case, when the

| andowners cancel l ed their | eases and arranged for services for their
property through Mchael Seele, Sales dispensed wth the need for
any witten agreenents. Bud Steele testified that all the narketing
agreenents between Sal es and the individual |andowers were oral. He
also testified that, when the | eases were reinstated, the ol d sal es
contract between TALMand Sal es "ki nd of superceded" the oral
agreenents wth the landowners. No new narketing agreenent was

si gned between TALM and Al es.

Robert MacDonal d, one of the individual |andowners,
testified that he was not sure if he signed a docunent when he
borrowed over $50,000 fromSales to run his property after he
cancel ed his lease. He testified that he was not required to provide
any col lateral to secure the | oan. Such busi ness deal i ngs are not
characteristic of the armis length relationship found anong truly

| ndependent conpani es. 19

Bhe ai rperson finds the fact that Sales had a witten narketing
_rit_ﬂr eenent wth TALM but not wth the | andowners, to be neani ngl ess.

e Cha rﬁer son apparently believes that, after 1ntroducing evi dence
to showthat Sales treated its business
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The force which bound together TCLM Land and Sal es was
Bud Steele, who controlled all three conpanies. In July 1982, when
TCLM was experiencing problens obtaining operating capital, Bud
Steele co-signed for a nultimlIlion dollar FnHA [oan in order to
"save" TCLM In 1983, Bud Steele felt that TCLMwas again in dire
financial straits, and that no one "had the responsibility to do the
necessary things to keep this conpany afl oat." He stepped into the
breach, called a shareholders' meeting, voted the shares, elected new
of ficers he had hand-picked, and "redefined the most priority things
that had to be done to keep the conpany afloat" (such as negotiating
directly with FHA, getting officers to sign docunents, and
establishing a viable Board of Directors). Steele net personally
with the representative of the FnHA to discuss TCLM s financia
condition and the outstanding |oans. He devel oped and i npl enent ed

20

the | ease cancellation scheme® and,

relationship wth the landowners nore informal |y than its busi ness
relationship wth TALM the burden did not shift to Respondents to
show that this was conmon ﬁractlce, but sonmehow renai ned wth the
General ounsel to prove the opposite. Requiring the General (ounse
to prove sone change in practice, and then prove that changes were
not common, has no basis in Iegaf precedent that we are aware of,
and sets the | ogical presentation of evidence onits head. For

evi dence of "how agricultural nmarketi ng operati ons function," see
Tex-CGal Land Managenent, I nc., and Dudley M Seele, supra, 11 ALRB
No. 31, inwhichthe witten narketing agreenents between Sal es and
other growers besides TALMwere admtted as exhibits.

%% do not, as the (hai rperson's D ssent states, rely on an
assuned i npl enentati on of the nodul ar farmng schene. V& do,
however, uphold the ALJ's finding that the | eases were cancel | ed
(the cancel l ation docunents were introduced into evi dence), and that
the | andowers and TOALM Land and Sal es were part of a pretense that
the | andowners, and not TAQLM continued to farmnost of the property.
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through his control of Land and Sal es, provided the funds to operate
it. Inhis efforts to salvage TALM Seel e ignored the distinctions
bet ween the various conpani es he controlled. Wien asked by the
General Gounsel at hearing if he | oaned any of his personal funds or
funds fromTex-Cal Land Sales to Mchael Seele for use of the

| andowners in 1983, Seele replied, "the barn was on fire and we were
trying to put it out -- the niceties of all these things was not
really explored."

Bud Seele's control over TOLM Land and Sal es, his interest
in TALMs success as an owner of a large portion of the land | eased to
TAM his role as the co-signer on a multimllion dollar loan to TALM
his role as president of the conpany that narketed the grapes TOM
grew and harvested, and his actions in "saving" TALM nake himthe key
figure in the events and entities involved in this case. Mreover, it
was he who put into notion the | ease cancel | ati on schene, which
seriously altered the rel ati onshi p between TO.M and t he UFW

Based on the above-described evidence of interrelation of
operati ons, common nanagenent, centralized control of |abor rel ations,
conmon financial control, and lack of armis length relationship, we
find that Tex-Cal Land Managenent, Tex-Cal Land, Inc. and Tex-Cal
Land Sal es are a singl e enpl oyer for purposes of the Agricul tural
Labor Rel ations Act.

The Landowners and Q her Respondents As A S ngl e Enpl oyer Wth TAM

VW also find that none of the other business entities

naned as respondents constitute a singl e enpl oyer wth TALM
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Al though there is evidence that sone of the other named business
entities and TCLM had sone degree of conmon ownership, the extent to
whi ch common ownership existed in light of the other factors which we
must evaluate is insufficient to warrant a conclusion that the other
busi ness entities and TCLMwere a single enployer. The record | acks
substantial evidence of common management or centralized control of

| abor relations, and interrelation of operations, between TCLM and
the other naned business entities to support a conclusion of single-
enpl oyer status.

Wth respect to the enployer status of the |andowners, we
initially conclude that they were not agricultural enployers wthin
the nmeaning of the Act and thus, were not liable in any respect. The
facts of this case do not establish that the |andowners (i n their
non-corporate capacities), acted as the enployer for any enpl oyees
working on their land or any other |andowner's land, and the
purported cancellation of the |eases did not constitute a situation
where the | andowners were acting in the interest of TCLMin relation
toits agricultural enployees.21 The | andowners can be held liable
for the nonetary renedies only if they can be deemed enpl oyers within
the nmeaning of section 1153. W conclude that the | andowners were,
at nost, agents of TCLM and not enployers of the |abor contractors
enpl oyees within the meaning of section 1153. As such, they were not
subject to affirmative, renedial orders of the Board. (See Henry I.
Segel Co., Inc. (6th Gr. 1969) 417 F.2d 1206.)

21Chairperson Janes- Massengal e notes that the record denonstrat es
that the | andowners di scussed a business restructuring for the
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Even had we concluded that the |andowners were
agricultural enployers, we agree with the ALJ that the individual
| andowners did not constitute a single enployer with TCLM or each

2 such status

other, merely because of their status as | andowners. 2
did not endow themwth the capacity to control the decision making
of either TCLM or each other. Nor did the fact that each possessed
the potential to cancel his/her |ease mean that an integrated

busi ness enterprise had been created. (See Coastal G owers
Association, S & F Gowers (1981) 7 ALRB No. 9, reconsideration
den. 8 ALRB No. 93; Saticoy Lemon Association (1982) 8 ARBN. 94.)

W disagree with the ALJ's conclusion that the individua

| andowners were |iable for the use of |abor contractor crews who
worked on their land between February and March by virtue of the fact
that by canceling their |eases, they participated in a scheme® by
whi ch they became nultiple alter egos wth TCLM W

puerse of protecting their property. She does not believe that a
certification which rnposed a bargaining obligation upon TCLM coul d
be expanded to create nultiple certifications covering separate
bargal ning units enployed by the individual |andowners. Standing

al one, the |andowners were not obligated to abide by the ternms and
conditions established by the expired collective bargaining a?reenent
between TCLM and the Union. Thus, had they, in fact, farnmed the |and
as legitimte, distinct enployers, they woul d not have been

obligated to the conditions established by the terms of the TCLM

col I ective bargaining agreement.

Qur concl usi on that the | andowners are not statutory enpl oyers
al so precludes a finding of joint enpl oyer status between those
| andowners and TAM

Wi | e the i ssue of whet her the nodul ar farmng systemwas di scussed
and i npl enented was contested at the hearing, there is substantial
evi dence to support the conclusion that after the | ease
cancel | ations, TA.Mcontinued to farmall parcels of |and which it
had farned prior to the asserted cancel | ati ons, paid for
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reject the ALJ's alter ego theory for sone of the sane reasons the
ALJ hinself rejected the singl e enpl oyer concept—+he General
Gounsel did not prove that the | andowners and TAM shar ed
substantial |y identical ownership and control of the enterprise.
Moreover, the |andowners as individual entities cannot be said to
have continued an enterprise which was structurally or functionally
substantially identical to TALM TA.Mconsisted of all the | eased
farmland at issue in this case. The individual |andowners as
separate entities could control only their individua |andholdings.
TAM at all relevant tines, was a | and nanagenent conpany. The

I ndi vidual | andowners were not. In addition, the

"mul ti enpl oyer/alter ego" concept is inappropriate for this situation
and inconsistent wth the limted liability recoormended by the ALJ.

VW alsoreect the GV "joint venture" argunent. ¢

work performed by agricultural enployees, supplied the foremen, and
continued in all other respects as the agricultural enﬁlorer during
all relevant times, For exanple, the activities of Mchael Steele In
arranging for pruning through |abor contractors and custom
harvesters supposedly on behal f of the individual |andowners were

i ndi stinguishable fromhis duties as vice-president of TCLMin charge
of cultural practices. Meanwhile, despite the fact that TCLM was
continuing in all respects as the agricultural enployer, it
persisted in maintaining before the Board and Union the fiction that
It had nothing at all to do with disputed parcels.

24ns pointed out by the ALJ, the sanme criteria are generally applied
to both single enployer and alter ego relationships, the only
difference being that many authorities consider anti-union notivation
to be the sine qua non for an alter ego finding. (See, e. g., John
Elnore, et al. (11982) 8 ALRB No. 20 and cases cited therein.)
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agree with the ALJ that no evidence supporting such concl usi ons was
presented in this case.25 (See Geat Lakes Dredge and Dock (o.
(1979) 240 NLRB 197 [100 LRRM 1284] .)

Liability of Bud Steele for TCLMs Unfair Labor Practice.

The General Counsel urges that we should "pierce the
corporate veil" and hold Bud Steele liable for TCLMs unfair |abor
practices. W decline to do so. The nere fact that Bud Steele
personal ly co-signed on the FnHA | oan to TCLM does not suggest a
disregard of TCLM s separate corporate identity, particularly since
this action was taken at the demand of FmHA. Further, the facts do
not support a finding that there was any intermngling of TCLMs and
Bud Steele's funds.

W al so agree with the ALJ that Bud Steele did not go to
the ranches periodically and direct the activities of the forenen,
was not involved in the day-to-day managenent of TCLM prior to the
end of January 1983, and did not nake a statenent to the effect that
TCLMwas " hi s" conpany. 6 Even were we to find that Bud Steel e was
i nvolved in the day-to-day managenent of TCLM that fact al one woul d
not permt us to "pierce the corporate veil." Nothing in our Act
permts us to dictate that an individual who actively nanages a
business in which he is the primary stockhol der nust forego the

corporate protection provided by other

W affirmthe ALJ's Decision not to pi erce the corporate veil
and find the various corporate officers of Respondents, who were
al so l andowners, individually liable for nmakewhol e and backpay.

26uZ\N(_excepts to these findings on the grounds, inter alia, that
the testinony of Randy Steel e shoul d not have been discredited. To
the extent that an ALJ's credibility resol utions are based upon
deneanor of the wtnesses, they will not be
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Galifornia statutes. Ve therefore find it inappropriate to hol d Bud
Seele liable in his non-corporate capacity for the unfair |abor
practices coomtted by TALM

The Lhilateral (hanges

The naj or thene of the conplaint was the clai mof the

General Qounsel that TAMdiverted work away from bargai ni ng unit
enpl oyees and gave it to labor contractors and cust om harvesters.

Wi |l e conceding that nost of the | oss of unit work took place, TAM
argues inits defense that it was bl anel ess because it [ ost the right
to performthe pruning and preharvest work, which it historically
perforned on | eased | ands, when (nost of ) the | andowners cancel ed
their |eases and decided to farmtheir own |and (at |east
tenporarily). The details of its defense pai nted an unhappy picture
of a father and son driven apart and of an agricultural operation
struggling for survival against trenendous financial pressures. |t
was wthin this context that the alleged unfair |abor practices took
place, and TOLMessential ly defended itsel f as a hapl ess victi mof
forces beyond its control.

1. The Hring of Labor Gontractors and Qust om Harvesters

Mchael Seel e nade arrangenents for |abor contractors and

customharvesters to prune after the | andowners began

di sturbed unless a clear preponderance of the rel evant evi dence
denonstrates that such resolutions are incorrect. (Adam Dairy dba
Rancho Dos R 0s %1978) 4 ALRB No. 24; Standard Dry Wall Products
(1950) 91 NNRB 544 [ 26 LRRM1521].) W have reviewed the evidence
and find the ALJ' s resolutions of witness credibility to be well-
supported by the record viewed as a whole. Furthernore, there is
insufficient record evidence to support the UFW s exception.
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canceling their |leases. The basis of the allegation that TCLM
viol ated the Act by conduct associated with these |ease
cancel l ations was prem sed on the belief that the failure to enpl oy
TCLM seniority crews between February and March, on farns on which
TCLM i ndi sputably held | eases prior to February and March, was
unl awf ul .

We said in a previous case concerning this Respondent,
Tex-Cal Land Managerent, Inc. (1982) 8 ALRB No. 85, that where a

termor condition of enployment is established by contractual

provi sion and/ or past practice, a unilateral change constitutes "a
renunci ati on of the nost basic collective bargaining principles, the
acceptance and inpl enentation of the bargain reached during
negotiations" and that even after expiration of the contract, an
enmpl oyer's unilateral change of any existing working condition

wi thout notifying and bargaining with the certified bargaining
representative is a per se violation of section 1153(e) and (a) of
the Act. W also said that where the unilateral change relates to a
mandat ory subj ect of bargaining, "such as subcontracting and
hiring," aprinafacie violation of section 1153(e) and (a) is also
established. As the facts in the present matter clearly establish
that TCLM continued to farmthe disputed land, its failure to hire
seniority crews over |abor contractor/custom harvester crews, as
required by the terns of the expired contract, constituted a

7

uni | at eral change.2 TCLM s failure to give the

2Thi s i ncl udes Ranches 40 and 78 far ned by Bonni e Bairn Farns.
However, the General Counsel failed to prove that any TOLM st eadi es
| ost work after Novenber through the end of Decenber 1982. V¢ al so
find that the General Gounsel failed to make out a
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Union prior notice and an opportunity to bargain before it resorted
to hiring | abor contractor/custom harvester enpl oyees over enpl oyees
who, by virtue of TCLMs seniority system had a right to be

recal | ed®® violated section 1153(e). 29

(See also D Arrigo Brothers
Conpany of California (1983) 9 ALRB No. 3; Robert H Hckam (1984)

10 ALRB No. 2: Albert Valdora, Inc., et al. (1984) 10 AR No. 3.)3°

2. The Changes in Hring Practice

Pursuant to a provision in the expired collective

bar gai ni ng agreenent, the Union sent TCLM a list of relatives of

violation that the subcontracting of ripping in Qctober or Novenber
1982, was not permtted under the parties' collective bargai ni ng
agreenent. As TAMdid not have the specialized equi prent, o
subcontracting was permssible. In addition, both parties testified
regardi ng the extensive di scussions between themon the question of
whet her TALM act ual | y needed speci al i zed equi pnent and whet her uni t
enpl oyees shoul d drive | eased equi prent. The UFWnore than |ikely
woul d not have engaged in these discussions if it had not been of the
opinion that TLM had the right to subcontract ripping where

speci al i zed equi pnent was requi red.

8The ALJ declined to review each and every invoice between the
|ate spring of 1983 and June 28 ( G. C. Exhibit 145) to determne
whether they related to unit work. The question of what work
bargai ning unit enpl oyees were entitled to performand what work was
described (or not described) in the Exhibit (see TCLM Exception No.
15) is nore appropriately left to the conpliance stage of these
pr oceedi ngs.

Wil e we concur with the ALJ that TCLM in di verting the work
of the seniority enployees to | abor contractor and custom harvester
crews, violated section 1153(e), we find it unnecessary to reach his
further conclusion that TCLM al so viol ated section 1153 ( ¢) by
engagi ng i n conduct which was "inherently destructive" in that the
remedy hereafter ordered would be the sane for either violation.

(See Brown Company, slip opn. (1986) 278 No. 113 and Brown Conpany
(1979) 243 NRB769.)

1t is well-established that unilateral changes are presunptively
unlawful. (NLRB v. Katz (1962) 396 U.S. 736 [50 LRRM2177] .)
However, that presunption may be rebutted by a
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seniority workers who were interested in working in case there m ght

be vacancies. Caravantes advised the Union that the obligation to

hire fam |y nmenbers had ceased as of the expiration of the contract.
As a general rule, the terms and conditions of enploynent,

i ncluding those dealing with hiring, 31

survive the agreenment's
expiration. But here, the relevant question is not Caravantes'
statement but whether TCLM actually refused to hire the relatives of
bargaining unit enployees because "(a)lthough . . . state of mnd

may occasional |y be reveal ed by

respondent' s establishnent of a defense. (Ibid.; Joe Maggio , Inc. ,
et al. (1982) 8 AARB No. 72.) The defense asserted by TOLMin this
case i s that of_necessng. (Ibid.; Charles Malovich (1983) 9 ALRB
No. 64.) Chairperson James-Massengal e believes that there is anple
evi dence that the structural change into smaller farmng units was
di scussed by TCLM as a possi bl e met hod of acconplishing farmng
operations which had been delayed for financial reasons. It is
undi sputed that the neglect of cultural practices, which was
occurring, presented a substantial and si ﬂnl ficant danger to the
growing crop. It is further undisputed that with respect to the
pruni ng operation, time was of essence. In circunstances such as
exi sted here, she believes that an enployer m ght have been
Ekrel vileged to take unilateral action necessary to salvage its crop.
re, however, TCLMfailed to establish by a preponderance of
evidence that it was notivated by necessity. It does not appear
that TCLM was precluded fromhiring a sufficient nunber of seniority
enpl oyees to acconplish its farmng operations.

1The NLRB has long held that hiring practices are a mandatory
subj ect of bargaining. (See Houston Chapter, Associated Ceneral
Contractors (1963) 143 NLRB 409 [53 LRRM1299], enforced (5th Gr.
1965) 349 F.2d 449 [ 59 LRRM3013], cert. den. (1966) 382 U. S. 1026
[ 61 LRRM 2244] (hiring hall found to be mandatory subject); see also
Phel ps Dodge Corp. v. NLRB (11941) 313 U. S. 177 [8 LRRM439] (an
enpl oyer may not discrimnate in the hiring of job applicants on the
basi s of their union menbership.)
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declarations, ordinarily the proof nust cone by inference from
external conduct." (Morris, The Devel opi ng Labor Law (2d ed. 1983)
p. 583, quoting Gox, The Duty to Bargain in God Faith (1958) 71
Harv. L. Rev. 1401, 1418.) The General Gounsel failed to prove that

TOMrefused to give preference to relatives. |Indeed, the evidence
is tothe contrary as Mller testified that the nanmes of famly
nenbers were included on the lists fromwhich four crews were hired
by TOLMand that the vast majority hired on this occasion were
workers that she sent. In fact, MIller's conplaint was not that
relatives of unit nenbers had been refused hire, but rather that
TOMrequired all seniority workers to present a social security
card to be hired, a practice which, according to her, had not been in
ef fect previously. 3

V¢ conclude that the hiring of nonseniority enpl oyees on
March 8, 1983 at the "jail house,"” while seniority enpl oyees were not
gi ven enpl oynent, to be a section 1153( e) violation, but we di sagree
wth the ALJ that it was discrimnatorily notivated in violation of
section 1153(c). As the ALJ el sewhere concluded, it was financi al
problens that domnated TOLMs actions during this period, and
di scrimnation was not proved to be the notivating factor.
3. The Failure to Maintain Benefits

The General Counsel and Lhion contend that TOLM nade a
unilateral change by failing to fund the RFK health plan at a

2% al so di sagree wth the ALJ that Caravantes' statenent in his
letter to Mller that the obligation to hire famly nenbers had
ceased was an unfair |abor practice. Wile there are circunstances
such conduct mght constitute a section 1153( a)
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hi gher level than provided for in the |abor agreement in order to
properly maintain benefits. Here TCLMdid maintain its contribution
| evel as required and did bargain over a maintenance of benefits
clause. W affirmthe ALJ that in absence of a bargained for

mai nt enance of benefits contractual provision, TCLMwas not |egally
required to assume such an obligation.

Post-Certification Access

On February 16, pursuant to a discussion about taking post-
certification access, Caravantes wote MIler stating that he woul d
bargai n about access, but unless the Union filed a notice of intention
to take access, he would deny the request. The ALJ found a section
1153(e) violation, citing 0. P. Mirphy (1978) 4 ALRB No. 106.

In 0. P. Murphy, we held that while an enployer's refusal

to permt a |abor organization reasonable access to the enployees it
represented woul d be considered as evidence of a refusal to bargain,
we specifically declined to hold that the matter of post-
certification access constituted a mandatory subject of bargaining.
This being the case, TCLMs change in the past practice froma

requi rement of oral to witten notification of the intent to take

access was not a violation of

violation (see, R% Haber man Construction Conpany (1978) 236
NLRB 79, affd. NLRB V. Habernan Construction Conpany (5t h Cr.
1981) 641 F. 2d 351), here there was no evidence thaf Caravantes?
remarks were addressed to or in any ot her way ever reached any of
Respondent' s enpl oyees.
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section 1153( e) , as only changes in mandatory subjects of

bar gai ning can be considered unlawful unilateral changes. 33

The Duty to Disclose Information and the Duty to Bargain

1. Information Concerning the ldentity of the Current
Oficers/ Directors of TCLM

In general, an enployer has a duty to disclose only
information that is relevant and reasonably necessary to the
intelligent performance of the union's function as bargai ning agent.
(NRB v. Truitt Mg. Co. (1951) 351 U.S. 149 [38 LRRM2042].)

The NLRB has held that information as to the specific relationship
between different conpanies in the context of conplaints about the
transfer of unit work between themis relevant. (See, e.g.,
Real ty Maintenance Inc. d/b/a/ National Oeaning Conpany (1982) 265
NLRB 1352 [112 LRRM1150], enforced (9th Cir. 1984) 723 F. 2d 746
[115 LRRM2468] . ) Here, because officers and directors of the

various entities were changing and their identities would not
necessarily be available frompublic sources, TCLMwas required to
provide this information to the Union. The requested information was
relevant to determning the interrelationship of the conpanies and,
thus, who constituted the true enpl oyer(s). The sane can be said of

t he names of the

33I—bv\ever, where a party's conduct causes del ays, as well as where an
enpl oyer refuses a [ abor organi zati on reasonabl e access to the

enpl oyees it represents, such conduct wll be considered as evi dence
of arefusal to pargain. (0. P. Mirphy, supra, 4 ARB No. 106.)
Here, Caravantes! insistence, contrary to past practice, that the Uhion
had to file a formal notice before access woul d be granted was an
indication of bad faith.
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sharehol ders, the agents for service of process, the county and
principal place of business, and the requested partnership, sole

34 we also find that the

proprietorship, trust or estate informtion.
Onion was entitled to information regarding the nanes and busi ness
addresses of |andowners who canceled their |eases, the dates of the
decisions to cancel and the effective dates of those |ease
cancel | ations, as the Union was entitled to know which units it
represent ed. % TCLM's failure to provide relevant information violated
section 1153(e). 36

2. Information Concerning the Lack of Fundi n%ef or Grape Pruning and

the Duty to Bargain Over the Effects of the Change of the Start-
up Date of the Pruning.

When Caravantes turned down in toto Mller's request for
financial information which she sought out of fear that the grape
pruni ng woul d be del ayed again in 1983, as it had in 1982, he gave
as his reason that he had no control over the Steeles, the other
compani es, or the |landowners. Wth respect to TCLM he took the

position that TCLMwas not claimng an inability to pay, but

¥A11 of this infornation appears to have been disclosed during the
hearing. There is no need for it to be supplied agai n absent a new
show ng of rel evance.

*The Union also request ed docunents relating to the sale or
transfer of the |andowners' businesses to any other entities.
There is no evidence that such docunentation exists.

% As a policy nmatter, this infornation woul d not include any
communi cati ons between the entities and/ or | andowners and their
attorneys as sane is protected by the attorney /client privilege so
| ong as such comuni cation's dom nant purpose is the furtherance of
the attorney/client relationship. (Mntebello Rose Co., Inc., et al.
(1979) 5 ALRB No. 64, fn. 9.)
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only that the funds necessary for pruning (presumably fromthe FHA)
had not yet been received and that therefore, the request for
financial data was i1 nappropriate.

Initially, it nust be determned whether the Union had a
right to any of the requested information; i . e., did TQLMhave a duty
toinformthe Union as to the start-up date of the pruning? If the
starting date of pruning was not a nandatory subject of bargaining,
TAOLMs failure to provide the requested financial information woul d
not be a violation of the Act. The ALJ ruled that to prove a
violation, the General Counsel was required to show that the decision
woul d have an effect on the enpl oynent rel ati onship. He concl uded
that under the circunstances, the decision about when to prune di d not
necessarily inpact on the anmount of work avail abl e since there was no
rel ati onship between the delay in pruning and the decision to
subcontract. Therefore, he concluded that there was no duty to
bar gai n over when the pruni ng woul d begin.

Al though the record does support the ALJ's finding that it
was fundi ng probl ens that del ayed the pruning, 3 we also fi nd,
contrary to the ALJ's determnation, that the decision as to when to
prune did have an inpact on seniority crews as the del ay neant that
nore workers had to be hired and enpl oynent was for shorter periods of
time. Wile an enpl oyer has the nanagenent right to deci de when to

prune (absent discrimnatory notivation), where

_ 37V\s]é affirmthe ALJ that the decision of when to prune was not
discrimnatorily notivated as the record does not support such a
claim Rather, it appears, as found by the ALJ, that TOLMwas in
severe financial difficulty at this tine and that Bud Seele's main
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there is a change froma past practice which substantially inpacts on
the unit, effects bargaining is required. S nce it was TALMt hat

rai sed the issue of finances by asserting that it woul d not prune
until it received the necessary funds, it had a duty to turn over the
records of its financial condition when requested to do so. ¥ Wt hout
such information, the Union could not intelligently bargai n about
effects.

As to the Union's right to the financial infornation
concerni ng the other Respondents, under ordinary circunstances, such
information would be relevant only to the business entities and/ or
individuals found to be part of the single enployer. S nce we have
determned that except for Land and Sal es, no such rel ationship
exi sted here, those requests concerning the other entities and
i ndi vidual s woul d nornal |y have been properly refused. However, the
NLRB recently held that such informati on mght be rel evant where a

uni on entertai ned an obj ective factual

concern was:

. . . to salvage a farmng operation on the brink of
col | apse, a goal so paramount he woul d pursue it where
necessary though it would lead to a break with his own son
The strength of that concern vitiates the single-m nded
contention that everything which took place was designed to
circunvent the union. (AUJD p. 77.)

BThere is a difference between claimng an inability to pay (unless
funds were received), as was the case here, and clainmng an

unw | i ngness to neet union demands based upon a conpany's need to
becone nore conpetitive in the industry. (See Washington Materials,
Inc., et al. (1985) 276 NLRB No. 40.
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basis for believing that several respondents were financially
intertwned. In VWshington Miterials, I nc., et al., (1985) 276

NLRB No. 40, the union requested to see financial information which
it said mght reveal, based upon reports it had received fromits
nenbers, that sonme of the respondents were operating nonuni on
conpani es whi ch were taki ng busi ness anay fromthe conpany wth whom
the uni on had negotiated the | abor agreenent. The union's position
was that such records would showif the conpetition was comng from
doubl e- breast ed conpani es or true conpetitors. The NLRB concl uded
that the union had established that the informati on was rel evant.

Here, the Uhion had a reasonabl e basis for believing that
the various Respondents nay have been financially connect ed.
Therefore, the requests for 1981-1983 i nfornati on contained in her
January 26 and February 3 letters, in large part, should have been
gr ant ed. ¥ incone and | oss stat enents, business | edgers and bank
accounts, sales records or any other records reflecting the
acqui sition or decline of revenues, including promssory notes or
encunbrances of indebtedness, are relevant. The Union was not,
however, entitled to the tax information of the Steeles, and this was
appropriately rejected. And, of course, the duty to discl ose
information would not apply to entities not naned as respondents or
whi ch were no | onger in existence.

TAMs refusal to furnish the requested financial

information and its failure to bargain over the effects of the

_39The ALJ found that Respondent's failure to disclose
information concerning the financial condition of Tex-Cal Land
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change constituted violations of section 1153(e) and (a) of the Act.

3. Information Concerning the Pruning of the Prune Trees and the Duty
to Negotiate the Rate.

On January 7, TCOLM advi sed the Union that the renoval of

al nond trees woul d be subcontracted pursuant to the | abor agreenent
and that it would be recalling workers to prune the prune trees. As

t he-1 abor agreenent provided that pruning rates were to be negoti at ed
30 days before the start of the operation, the Union had a nunber of
guestions about the pruning including when the work was to begin, how
many wor kers woul d be needed, and how | ong the job woul d take. The
Uni on al so requested production information for the previous two years
of pruning. TCOLMresponded that ten workers woul d be needed for five
days and that the work had already started. In fact, the work had

al ready been conpl et ed.

Sales and Tex-CGal Land, | nc., was excused because the request cane in
the context of an ommi bus request for information, which he concl uded
was largely irrelevant. The ALJ indicated his belief that when the
formof the request is so defective, a respondent cannot be held to a
duty to respond to those parts whi ch were appropriatel y request ed.
General Counsel and the UFWexcepted to this ruli nF As we find that
nost of the information requested was, in fact, evant, we need not
rule on these exceptions. V¢ note, however, that the duty of an
enpl oyer and the col | ective bargaini ng repr esent at i ve of its _
enpl o?/ees to provide each other wth requested rel evant infornation
Is well-settled in NLRB and ALRB precedents, and the enpl oyer or

enpl oyee representative woul d be excused fromsuch a duty only where
the formof the request was so defective as to nake it virtually

| mpossi bl e for the ot her partg to identify which portion of the
requested i nformation shoul d be provided.

‘O do not credit TOLMs defense that it had no control over the

other Seele entities and the | andowners so that it was unable to
produce the requested docunents. Wile we have held that no single
enpl oyer relationship was present (except in the case of
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Wi | e TOLM provi ded sone of the infornation requested by
the Lhion, it did not furnish sufficient information to permt the
Uhion to conpute how nmuch per tree or how nmuch per hour enpl oyees had
been paid in the past or were being paid that year. Further, it is
very clear that TOLMdid not informthe Uhion of its intention to
prune in tine to negotiate rates 30 days in advance of the start of
pruning. Ve find that TOLMs conduct represented a failure to
bargai n over the pruning rate coupled with a refusal to furnish

, , 41
I nfornati on upon request.

TAMs Bad Faith

It is clear that the totality of TOLMs conduct, includi ng
Its refusal to bargain over acreage it was actually farmng, its
hiring | abor contractor/customharvester crews over seniority
enpl oyees and other hiring violations, its refusal to bargai n over
the tree pruning rate and the effects of its change in the start-up

date of the grape pruning, and its refusal to

Land and Sal es), in our viewthere were sufficient financial
contacts so as to enable TOLMto nmake the infornmation available. In
the case of the | andowners, as we have previously shown, it was TOM
and not they that continued to farmthe land that it had farned
before the purported | ease cancellations, and it was TALMt hat
continued to operate as the enpl oyer.

g di sagree with the ALJ, however, that the nere setting of the
rate wthout consultation with the Uhion was a unilateral change. The
ALJ reasoned that since Respondent paid an hourly wage in 1982 for
pruning, the setting of a piece rate in 1983 constituted a unil ateral
change. However, since the | abor agreenent contenpl ated negoti ating
a newrate every year and seened to allow for either hourly or piece
rate, v/e do not regard Respondent's action as having been a

uni | ateral change.
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provide information, evidenced an intent not to reach an agreenent
with the UFW Such conduct constitutes an unlawful refusal to bargain
in good faith. %2 (Robert H Hckam (1984) 10 ALRB No. 2; Cardinal
Distributing Company, Inc., et al. (1983) 9 ALRB No. 36.)

The ALJ al so found®™ that the Uhion vas negotiating in bad
faith as of My 17, 1983, and he declined to order contractual

nakewhol e for any diversion of unit work after that date. He based
this finding on MIler's My 17 letter in which she "demands" t hat
TA_M conmence payi hg addi tional suns to the Union's nedical plan so
that the present |evel of coverage coul d be mai ntai ned. According to
the ALJ, the Union's denand overstepped its role by, in effect,

I nsisting upon a higher contribution rate as a past due debt ow ng to
the RRK Medical Plan's trustees in order to inprove the soundness of
the plan. This "illegal approach" was said to have tainted the

Union's entire bargai ni ng conduct .

42M¢ do not find bad faith in TCLMs cancel |l ation of the negotiating
session schedul ed for June 30. The record does not reveal a pattern
of refusals to meet or the cancellations of meetings on the part of
TCLM W also do not find that TCLM conditioned bargaining on the
wi t hdrawal of unfair [abor practice charges as found by the ALJ. The
negotiating session transcript, upon which he relied, does not
suPport such a finding but is instead further evidence that TCLM was
refusing to bargain about all the ranches. In addition, the
conP!alnt did not allege this conduct as a violation, and no direct
testimony was put on regarding the issue.

“There seems little doubt that the ALJ found TCLMin bad faith,
though in the context in which he was making his findings (the
Uni on"s negotiating conduct) he did not explicitly say so.

12 ALRB No. 26



VW do not agree that the Union was guilty of bad faith
bargaining by its position on the nedical plan as expressed in
Mller's May 17 letter. W viewthis letter as nothing nmore than a
proposal to deal on an interimbasis with a problem considered very
serious by the Union —the | oss of nedical benefits occasioned by the
increase in costs not provided for in the previous |abor agreenent.
Though the letter was phrased in strong |anguage,* this only
reflected the urgency of the situation as viewed by the Union. There
Is nothing inthe letter to indicate that the Union was unwilling to
negotiate over either an interimagreenment on medical coverage or the
overal | contract. There is no evidence that the Union insisted to
the point of inpasse that TCLM was obligated to pay the additiona
sum of 35 cents per hour to the plan. On the contrary, it was TCLM
that rejected the proposal shortly after it was nade and cl ai ned
inpasse.45 we donot find that the Union engaged in bad faith
bar gai ni ng. Costs

The ALJ granted the CGeneral Counsel's motions for its Caost 4

agai nst TCLM and Sal es because of what the ALJ said was

“The fact that MIler used the term"denands" instead of
“proposes” is of no consequence; those terns are sonetines used
I nt erchangeabl y during the negotiation process.

®Even if the Union's conduct were some evidence of bad faith, it
is difficult to see howthis single act so inpeded the bargaining
process that it overcane TCLM s extensive bad faith. There is no
evi dence to show that TCLM s conduct woul d have been any different
in any way had the Union never witten its alleged bad faith letter.
(See. McFarland Rose Production (1980) 6 ALRB No. 18.)

“TCLM incorrectly states in its exceptions that costs were awarded
to the Union; they were awarded to the General Counsel.

46

12 ALRB No. 26



their record of nultiple violations of the Act. In Autoprod, Inc.
(1982) 265 NLRB 331 [111 LRRM1521], the NLRB awarded costs (to the

national board for litigation costs and not the General Counsel) for

what it called "flagrant msconduct” which " . . . caps a decade of
contumacy and flagrant disregard of its enployees' rights under the
Act during which the Respondent had flouted court-enforced orders of
the Board and persistently ignored its statutory obligations." The
Board found that "in light of the Respondent's |ong history of

I ntransigence,"” traditional forms of relief were inadequate to
effectuate the policies of the National Labor Relations Act and to
serve the public interest and that the award of costs was necessary
to restore the "status quo ante." In that TCLMs and Sal es
actions here, though unlawful, do not rise to the I evel of m sconduct
found in Autoprod, costs wll not be assessed agai nst them
The Renedy

Havi ng determned that the Union was not in bad faith, the
ALJ's cutoff of makewhole as of May 17, 1983, was in error.
Makewhol e shoul d commence on February 2, 1983, which was the day
TCLM commenced its refusal to bargain over a substantial part of the
unit, and continue until the date TCLM ended its refusal to bargain
regarding the entire bargaining unit. Respondent's renedial
exception as to the nailing date is well-taken. Al others were
consi dered and are hereby rejected on the grounds that they are not

in accord with Board policy and court decisions.
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(See Riqi Agricultural Services, Inc. (1985) 11 ALRB No. 27 and

Sandrini Brothers v. Agricultural Labor Relations Board (1984) 156

Cal . App. 3rd 878 [203 Cal.Rotr. 304], hg. den. August 8, 1984.)
CRDER

By authority of Labor Code section 1160.3 , the
Agricultural Labor Rel ations Board (Board) hereby orders that

Respondents Tex-Cal Land Managenent,| nc., Tex-Cal Land I nc., and
Tex-Cal Land Sales, their officers, agents, and successors, and
assi gns, shal
1. Cease and desist from

(a) Unilaterally changing their hiring practices by
failing to hire seniority crews and instead, unilaterally contracting
out bargaining unit work to |labor contractors and/or subcontracting
out any bargaining unit work to other agricultural enployers, or
ot herw se nmaking any changes in their agricultural enployees' wages,
hours or working conditions without first notifying the United Farm
Wrkers of Arerica, AFL-CO (UFW and affording it an opportunity to
meet and bargai n about the proposed changes.

(b) Failing or refusing to nmake available to the
UFW wupon its request, information relevant to collective bargaining
concerning (1) the tree pruning rate, (2) I|ease cancellations and
subcontracting, ( 3) the identity of the officers and directors of
Respondent Tex-Cal Land Managenent and the | andowners, and ( 4) the

del ay in grape pruning.
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(c) Failing or refusing to bargain collectively with
the UFWover the tree pruning rate, the delay in grape pruning and
the hiring of seniority enployees.

(d) Failing or refusing to neet and bargai n
collectively in good faith, as defined in Labor Code section
1155.2(a), with the UFWas the certified collective bargaining
representative of their agricultural enployees.

(e) In any like or related nmanner interfering with,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Agricultural Labor
Rel ations Act (Act).

2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Upon request of the UFW as the certified
col l ective bargaining representative of their agricultural enployees,
meet and bargain collectively in good faith over the entire
bargaining unit and if agreement is reached, enbody such agreement in
a signed contract.

(b) Upon request of the UFW as the certified
col l ective bargaining representative of their agricultural enployees,
meet and bargain collectively in good faith over the tree pruning
rate and if agreement is reached, enbody such agreenent in a signed
contract retroactive to the time of its original inplenmentation in
1983.

(c) Upon request of the UFW as the certified

col l ective bargaining representative of their agricultural
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enpl oyees, neet and bargain collectively in good faith regarding the
effects of the decision to delay the 1983 pruning and if agreenent is
reached, enbody such agreenent in a signed contract.

(d) Uon request of the UFW as the certified
col l ective bargaining representative of their agricultural enployees/
provide the UPWw th infornation, not yet provided, relevant to
col | ective bargai ning concerning the tree pruning rate, |ease
cancel | ati ons and subcontracting, the identity of the officers and
directors of Respondent Tex-Cal Land Managenent and the | andowners,
and the lack of funding for and the delay in grape pruning.

(e) dfer totheir seniority enpl oyees i nmedi at e
and full reinstatement to their forner or substantially equival ent
positions, in accordance with the hiring systemthat was in effect
at the tine of their unlawful displacement, wthout prejudice to
their seniority or other enpl oynent rights or privileges and nake
whol e such enpl oyees for all |osses of pay and ot her econom c | osses
they have suffered as a result of Respondents' contracting out work
historically perforned by themduring the 1983 crop year; such
anounts to be conputed i n accordance wth established Board
precedents, plus interest thereon, conputed in accordance wth our
Decision and Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

(f) Mke whole all their present and forner
agricultural enployees for all |osses of pay and ot her economc

| osses they have suffered as a result of their refusal to bargain
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in good faith wth the UFW such anounts to be conputed in
accordance with established Board precedents, plus interest thereon,
conput ed i n accordance with our Decision and Oder in Lu-Ete Farns,
Inc. (1982) 8 ALRB Nb. 55, the period of said obligation to begin

February 2, 1983, and thereafter until such tine as Respondents end

their refusal to bargain regarding the entire bargaining unit and
comrence good faith bargaining with the UIFW

(g) Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocopying, and
ot herw se copying, all payroll records, social security paynent
records, tine cards, personnel records and reports, and all ot her
records rel evant and necessary to a determnation, by the Regi onal
Drector, of the backpay or nakewhol e period and the anounts of
backpay or makewhol e and interest due under the terns of this Qder.

(h) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(i) Mil copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enployees enpl oyed by Respondent at
any tine during the period fromFebruary 2, 1983, until the date on
whi ch the said Notice is mail ed.
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(j) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on their property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to replace any Notice which
has been altered, defaced, covered or renoved.

(k) Arrange for a representative of Respondents or a
Board agent to distribute and read the attached Notice, in all
appropriate |anguages, to all of their agricultural enployees on
conpany tine and property at ti me(s) and place(s) to be determned
by the Regional Director. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors
and managenent, to answer any questions the enpl oyees nmay have
concerning the Notice or their rights under the Act. The Regiona
Director shall determne a reasonable rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees in order to conpensate
themfor tine lost at this reading and during the question-and-answer
peri od.

(1) Notify the Regional Director in witing, within
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terns, and continue to
report periodically thereafter, at the Regional Director's request,

until full conpliance is achieved. Dated: Decenber 9, 1986

JON P. McCARTHY, Menber

GREQCRY L. GONOT, Menber

52
12 ALRB No. 26



CHAl RPERSON JAMES- MASSENGALE, Dissenting in part:

| respectfully disagree with the majority's conclusion that Tex-Cal
Land Managenent, I nc., (TCLM Tex-Cal Land I nc., (Land) and Tex- Cal
Land Sal es (Sal es) constitute a single enployer, As the mgjority
notes, in determning whether two or nore arguably separate entities
constitute a single enployer, the Agricultural Labor Relations Board
(ALRB) has followed the National Labor Relations Board (NLRB) in
exam ning the

(1) interrelation of their operations; (2) conmon nanagement;

(3) common or centralized control over |abor relations; and

(4) conmon ownership or financial control. (Radio and Tel evision

Broadcast Technicians Local 1264 v. Broadcast Services of Mbil, Inc.
(1965) 380 U.S. 255, 256 [85 S.Ct. 876].) Athough no single

factor is controlling, the factor nost heavily weighted by the NLRB is

the absence or presence of common or centralized
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control over labor relations. (See Fedco Freightlines (1984)

273 NLRB 399 [118 LRRM 1523]; Parklane Hosiery Co. (1973)

203 NLRB 597, 612 [83 LRRM1630].) The exercise of such control must
be actual, not nerely potential. (Gerace Corp. (1971) 193 NLRB

645; see also Tex-Cal Land Managenent, I nc., and Dudley M Steele

(1985) 11 ALRB No. 31, p. 6. )

The General (ounsel failed to satisfy his burden of
establishing that the | abor relations of TOLM and Land/ Sal es were
centrally controlled. In fact, thereis little evidence, if any, that
Land/ Sal es even enpl oyed agricultural enpl oyees so as to provide a basis
for our consideration of |abor relations affecting enpl oyees subject to
our jurisdi ction.! The ngjority has cited no facts which usual ly
indicate centralized control over |abor relations such as interchange of
enpl oyees bet ween conpani es i nvol ved, use of common supervisors, a
common structuring of or control by one entity of wages, hours, or other
terns and conditions of enpl oynent pertaining to the other entity.

The majority relies on an assuned i npl enentation (rather than
what in actuality was only a nere discussion) of a nodul ar farmng
systemby Bud Steel e as evidence that TOM and Land/ Sal es had a common
| abor relations policy. Wthout any explanation or factual support, the

najority attributes TALMs | abor policy to

Yhe record reflects only that Land/ Sal es hired one supervisor who
had previously worked at TOM
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Land/ Sales. There is not one iota of evidence that Bud Steel e was
acting in his official capacity for Land/ Sal es when he nade any
decision regarding TOALMs | abor relations practices or policies. Nor
Is there evidence that any other officer or director of Land/ Sal es
was i nvol ved in maki ng any deci sion affecting the | abor relations
policies of TALM S mlarly, the record is devoi d of evidence that
TAMs agricultural enployees were affected by a | abor rel ations
policy or practice of Land/ Sales or that Land/ Sal es had agri cul t ural
enpl oyees who were affected by TOLMs | abor relations policies or
practi ces.

A further indication of the insubstantiality of the
evidence relied upon by the majority is its reliance on Bud Steele's
testinony as to whomhe "maght" have hired or whomhe "coul d' have
hired. Such speculationis clearly insufficient to support a | egal
conclusion. Even if Seel e possessed such power, it woul d not have

constituted active, but nerely potential control, (Gerace Corp.,

supra, 193 NNRB 645.) The leap the najority nakes in flatly
concluding that TOLM and Land/ Sal es had a common | abor rel ations
policy sinply is not supported by substantial evidence.

| agree wth the majority's finding that TOLMand Land/ Sal es
are interrel ated because TOLM grows crops whi ch are then narketed by
Land/ Sal es. However, insofar as the majority finds the entities
interrelated based upon a | ack of arm's length rel ationshi ps, that
conclusion is not supported by substantial record evidence. The

najority has not relied upon any
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substantial evidence in this record to support a finding that
Land' s/ Sal es' dealings with TCLMwere any different fromits dealings
wi th other customers. The majority nmakes nuch over the fact that
oral marketing agreenents were entered into between Sales and the

i ndi vi dual |andowners and that one of those | andowners, Robert
MacDonal d, was not sure if he signed a docunent when he borrowed over
$50, 000 from Sal es and was not required to provide any collateral to
secure the loan. However, it is undisputed that Land/ Sal es did not
have written marketing agreements with the | andowners who were

i ndividual s rather than conpanies.. Mreover, there is no evidence
that this was not characteristic of how agricultural marketing
operations function. Thus, the significance of the interrelationship
of TCLM Land and Sales to the evaluation of the alleged single

enpl oyer status is greatly dimnished.

The majority finds that TCLM and Land/ Sal es had a conmon
management conmencing in January 1983. Wile | agree that the record
supports the finding that the entities were commonly managed at the
very highest level, the significance of the conmon nmanagement findings
I's lessened by the absence of evidence pointing to conmon day-to-day
managenent and conmon nanagers.

In summary, the evidence does not support the conclusion
that Land/ Sal es and TCLM denonstrated a sufficient degree of
interrel atedness on a nunmber of levels to be considered a single
enpl oyer under the Act. (John Elnore Farns, et al. (1982) 8 ALRB
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No. 20.) The absence, in particular, of centralized control over

| abor relations and the |ack of sufficient evidence to show that the
busi ness transactions were not at armis |ength distinguishes this
case fromnunmerous others finding a single enployer status. (See
e.qg., Holtville Farns, Inc., et al. (1984) 10 ALRB No. 49 [ common

ownershi p and financial control; integrated operation; considerable
overlap in day-to-day management and control over |abor relations;
over| appi ng | egal representation; and shared facilities]; Nakasawa
Farnms (1984) 10 ALRB No. 48 [common man agenent and owner shi p;
interrelation of finances]; Pappas and Conpany (1984) 10 ALRB No

27 [comon ownership and nmanagement]; Val dora Produce, Inc. (1984)

10 ALRB No. 3 [conmon ownershi p; common managenent; both entities
covered by same col |l ective bargaining agreenent]; Pioneer
Nursery/River Wst (1983) 9 ALRB No. 38 [common owner ship; conmon

managenent ; common control of labor relations]; Perry Farns, Inc.

(1978) 4 ALRB No. 25 [conmon owner shi p; conmon control over |abor

relations]; Abatti Farns (1977) 3 ALRB No. 83 [common managenent ;

common financial control; some interchange of enpl oyees, shared
facilities], RvcomCQCorp. v. Agricultural Labor Relations Board
(1983) 34 Cal.3d 743, 769 [195 Cal.Rptr. 651] [common ownership,

integrated farmng and nmarketing operation; conmon control over |abor

relations].)
For all the foregoing reasons, | respectfully dissent from
the conclusion that TCLM Land and Sal es constitute a single

enpl oyer enterprise.
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In all other respects | concur wth the ngjority
opi ni on.

Dat ed: Decenber 9, 1986

JYRL JAMES- MASSENGALE, Chai r per son.
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MEMBERS CARRI LLO and HENNI NG Di ssenting in part:

The Liability of the Individual Landowners for the Unfair Labor
Practices Coomtted by Tex-Cal Land Managenent, | nc.

V¢ woul d uphol d the Admini strative Law Judge's (ALJ)
finding that, under the definition of "agricultural enployer"” in
Labor CGode section 1140.4( c), the Iandowners who cancel | ed their
| eases thereby becane agricultural enployers in their ow right and
were liable for the ensuing violations of the Agricultural Labor
Relations Act (ALRA or Act). As the ALJ noted, this liability stens
fromthe | andowners acting "as the nediumfor another agricultural
enpl oyer to carry on its business while evading its |abor |aw
responsibilities." (ALJ Decision, p. 104.)

In Wstern Tomato G owers & Shippers, Inc. (1977)

3 AARB No. 51, we held that an individual, Ernest Perry, violated

the ALRA by denying union organi zers access to certain fields to
speak wth agricultural enployees. In rejecting Perry's argunent

that he was not an agricultural enployer, and therefore coul d not
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be found to have commtted an unfair |abor practice, the Board
relied on the definition of "agricultural enployer” in Labor Code
section 1140.4(c) :
The term"agricul tural enployer" shall be l|iberally construed
to include any person acting directly or indirectly in the
interest of an enployer in relation to an agricultural enployee
By preventing organizers fromentering the fields of two
agricultural enployers, Perry acted in the interest of those
enmpl oyers and, by virtue of this conduct, was himself chargeable
with a violation of the Act. The Board ordered respondent Perry to
cease and desist fromhis unlawful conduct, and to take certain
renmedi al affirmative action, including the posting, reading, and
mai | ing of a notice to enployees.

In support of our finding in Western Tomato, we cited an

early National Labor Relations Board (NLRB or national board) case,
NLRB v. G ower-Shi pper Vegetable Association (9th Cir. 1941) 122
F.2d 368 [8 LRRM891], in which the court approved the NLRB s

finding that nenbers of a grower-shipper association were |liable for
the backpay of certain discrimnatees because the nenbers
"participated in the schene which produced the discrimnation" [8
LRRMat 900] . The national board had relied on the definition of an
"enployer" in section 2(2) of the National Labor Relations Act

(NLRA), which includes "any person acting in the interest of
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||1

an enployer, directly or indirectly. The court in

G ower - Shi pper st at ed:

It is obvious and it is reasonable that the
interpretation of the Act nakes one who aids the

i mredi ate enpl oyer in contravening the statute an

enpl oyer also. (Ctations omtted.) Such an
interpretation is an adoption of the established common
| aw principle that an agent is accountable for his own
i l1legal acts even though performed under conditions
inmposing liability on this principal.

In this case, the | andowners who cancelled their |eases
acted in the interest of an agricultural enployer (Tex-Cal Land
Managenent, Inc. (TCLM) and participated in a scheme which resulted
inaviolation of the Act. They are therefore |iable as enployers
pursuant to section 1140.4( c) of the Act.

The NLRB has al so found that, under certain
circunstances, entities other than the enployer of an enpl oyee nay
engage in conduct which violates the NLRA. For exanple, in Fabric

Services, Inc. (1971) 190 NNRB 540 [77 LRRM1236], a telephone

conpany enpl oyee was sent to work on equi pnent |ocated at anot her
enpl oyer's plant. The plant's personnel manager told the enpl oyee
to renove a penpocket protector that bore a union legend. The

enpl oyee refused, returned to his enployer and reported the
incident. H's enployer instructed himto renove the union pocket
protector and to conplete the job assignnent. In holding both the

t el ephone conpany and the custoner plant liable for a violation of

tuntil | 1947, the description of an "enployer” in section 2(2) of
the NLRA paral |l el ed the description of an agricultural enployer in
section 1140.4(c) of the ALRA and it is this definition that was at
Issue in Gower-Shipper. In 1947, section 2(2) of the NLRA was
amended to define an "enpl oyer” as "any person acting as an agent of
an enpl oyer, directly or indirectly."
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section 8(a) (1) of the NLRA, the NLRB rejected the plant's defense
that it was not the enpl oyee's enployer, and therefore coul d not be
found to have violated section 8( a) (| ). The NLRB determned t hat
the |l anguage of the NLRA manifests a legislative purpose to extend
the statute's protection beyond the inmedi ate enpl oyer-enpl oyee
relationship', and that the plant's personnel manager clearly
interfered with and restrained the enployee's right to wear a union
I nsignia at work.

In the present case, the |andowners, by virtue of their
owner ship of the properties farmed by TCLM were in a position to
cancel their |eases and thereby renove the farmng operations
perforned on their property fromthe anbit of the collective
bar gai ni ng agreenent between TCLM and the United Farm Wrkers of
Anerica, AFL-CIO (UFWor Union). By knowingly participating in the
effectuation of an unfair |abor practice (engaging in the nodul ar
farmng schene with TCLM whereby TCLM refused to bargain over a
change in the hiring procedures required by the contract), the
| andowners pl aced thenselves "within the orbit of the Board's
corrective jurisdiction." (Fabric Services, I nc., supra, 190 NLRB at
542.)

The NLRB has al so hel d that, where an i ndependent
contractor know ngly participates in the effectuation of an unfair
| abor practice, as opposed to being an entirely innocent and
unconsci ous i nstrunent of the enpl oyer violating the Act, the
national board will take corrective action. "Common | aw or

statutory concepts of legal relationships nust yield in so far as
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IS necessary to effectuate the purposes of the Act." (NLRBv.
Quek Brewng G. (8th Gr. 1944) 144 F. 2d 847 [14 LRRM912,
9181.)

Under either the statutory definitions of an enpl oyer or
the nore general policy considerations set forth above/ the NLRB and
Agricul tural Labor Relations Board (ALRB or Board) wll hold
accountabl e entities who have acted in the interest of an enpl oyer
in the comm ssion of an unfair |abor practice. The general renedial
purpose of both the national act and the ALRA is served by the
inposition of liability on all parties responsible for conduct which
interferes with the rights established by these statutes.

Ve woul d adopt the ALJ's recomendation that the
| andowners be ordered to make whol e only those enpl oyees who woul d
have worked on their respective ranches but for the hiring of |abor
contractors/custom harvesters to performsuch work during the
exi stence of the modul ar farmng scheme. TCLM Tex-Cal Land, Inc.
(Land) and Tex-Cal Sales (Sales) are liable, as a single enployer
for the nakewhole to be paid enpl oyees who suffered | osses as a
result of the refusal to bargain. |In the circunstances of this
case, we would hold TCLM Land and Sal es principally responsible for
the refusal to bargain, and prinarily liable for the makewhol e
owi ng. W would hold the | andowners who cancel l ed their |eases
secondarily liable for losses incurred relative to their respective
properties. (See Wabash Asphalt Conpany (1976) 224 NNRB 820 [ 93
LRRM 1254]; Ceorgia Pacific
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Corporation (1975) 221 NLRB 982 [ 91 LRRM 11501 . ) °
Repudi ation of a Contract Term

VW would find that TCLMviol ated section 1153( e) of the Act
when its negotiator, David Caravantes, advised the UFWs negoti ator,
Debbie MIler, that TCLMs obligation to hire famly nenbers had
ceased as of the expiration of the contract. |In The Bell Conpany,
Inc. (1976) 225 NLRB 474, an enployer viol ated section 8(a) (5) of
the NLRA (anal ogous to section 1153(e) of the ALRA) by announcing that

it would not grant an interimwage increase called for by the

exi sting contract. The national board found that such a statenent
constituted "a unilateral nodification and repudiation of an existing
col I ective-bargaining agreement.” (ld., p. 481.) As the myjority
notes, terms and conditions of enployment, including those dealing
with hiring, survive the expiration of a collective bargaining
agreement. Therefore, Respondent's statenment that it would no | onger
hire relatives of bargaining unit enployees constituted a unilatera
modi fication and repudiation of an existing termand condition of

enpl oyment, and thus violated section 1153(e).

2As an alternative basis for hol di ng the individual |andowners
liable for TCLMs refusal to bargain, we would find that the
| andowners who cancel | ed their |eases, and then had Mchael Steele
arrange for cultural practices to be perforned on their land, were
alter egos of TCLM (Nelson Electric (1979) 241 NLRB 545 [100 LRRV
1588].) As the land continued to be farned in exactly the same
manner it had been before the nodular farmng scheme was adopt ed,
control over the farmng operations was never in fact transferred to
the | andowners. The | andowners were thus nerely "disguised
continuances" of TCLM and the shamtransaction resulted in the
avoi dance of obligations inposed by the ALRA. The | andowners shoul d
therefore be held liable as alter egos of TCLM (Dee Cee Floor
Covering, Inc. (1977) 232 NNRB 421 [ 97 LRRM1588]; Samuel Kosoff &
Sons, Inc. (1984) 269 NRB 424 [116 LRRM1224].)
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W disagree with the majority's statenent that the relevant
inquiry i s whether Respondent actually refused to hire any relatives
of bargaining unit enployees. The majority's analysis would all ow
an enpl oyer carte blanche to announce unilateral changes in contract
terns or ternms and conditions of enploynent/ and place upon the
col l ective bargaining representative the burden of "testing" the
sincerity of the enployer's announcenent, thus requiring the union to
engage in what appears to be a futile act. The announcenent of a

change is the change (see The Bell Conpany, I nc., supra, 225 NLRB

474), and to hold otherw se serves no salutory purpose and inserts
an element of instability into the collective bargaining process.

No policy or precedent supports excusing what was exactly what
Respondent's negotiator announced it to be -- a unilateral change
in Respondent's hiring policy. In all other respects we join the
maj ority opinion.

Dat ed: Decenber 9, 1986

JORGE CARR LLQ  Menber

PATR K W HENN NG Menber
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal

O fice, the eneral Gounsel of the Agricultural Labor Rel ations
Board (Board) issued a conplaint which alleged that we, Tex-Cal Land
Minagenent, I nc., Tex-Gal Land, | nc., and Tex-Gidl Land Sal es had
violated the law After a hearing at which all sides had the
opportunity to present evidence, the Board found that during 1983 we
ddviolate the law by faili nﬁ to hire seniority crews over those of
| abor contractors and customharvesters, in transferring ripping,
harrow ng, discing, floating, cutting of canes, and flat furrowng to
a customharvester, by failing to bargain wth the United Farm
VWrkers of Anerica, AFL-AQ ?LFW in good faith, by failing to
supply the UFWw th financial and other information it had requested,
by failing to informthe UFWof our intention to prune the prune
trees and to provide production infornation about the pruning of the
prune trees so that the UPWcoul d bargain over a newrate, and by
failing to informthe UFWof when grape pruning was to begin and to
bargai n over the effects of this decision. The Board has told us to
post agd publish this Notice. V@ wll do what the Board has ordered
us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act
isalawthat gives you and all farmworkers these rights:

To organi ze yoursel ves;
To form join, or help unions; _
To vote in a secret ballot election to deci de whether you want a
uni on to represent you; _
To bargain with your enpl oyer about your wages and wor ki ng
condi tions through a uni on chosen tg/ amority of the
enpl oyees and certified by the Board.
5. To act together wth other workers to hel p and protect one
anot her; and _
6. To decide not to do any of these things.

» whpkE

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoli ng, any of the things |isted above.

Especi al | y:

VE WLL NOT hire crews of |abor contractors and cust om harvesters
over our seniority enpl oyees.

VE WLL NOT subcontract or contract out work bel onging to our
seniority enpl oyees.

VE WLL NOT nake any changes in the wages or working conditions of

seniority enpl oyees wthout first notifying the UFWand gi ving them
a chance to bargai n about the proposed changes.
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WE WLL NOT fail or refuse to bargain with the UFVVre?arding t he
effects of our decision to change the start-up date of the pruning.

WE WLL restore and reassign to our seniority enployees the ripping,
harrow ng, discing, floating, cutting of canes, and flat furrow ng
and other work which we illegally subcontracted or contracted out
during 1983.

WE WLL offer to our seniority enployees inmediate and full
reinstatement to their former or substantially equival ent positions
in accordance with the hiring systemthat was in effect at the time
of their unlawf ul displacenent.

WE WLL reinburse with interest all of our present and forner
enplorees who suffered any loss in pay or other noney |osses because
we unlawful Iy contracted out or subcontracted their work, or
unlawful Iy reduced their work by hiring additional crews during 1983.

VW WLL NOT refuse to provide the UFWwi th the information it needs
to gargaln on behalf of our seniority enpl oyees' wages and working
condi tions.

VWE WLL in the future bargain in good faith with the UFWwi th the

i ntent and purpose of reachinP an agreenment, if possible. In .
addition, we wl| reinburse all workers who were enployed at any tine
during the period fromFebruary 2, 1983, to the date we begin to
bargain in good faith for a contract for all |osses of pay and ot her
econom ¢ | osses they have sustained as the result of our refusal to
bargain with the UFW

Dat ed: TEX- CAL LAND MANAGEMENT, | NC
By:

(Representative) (Title)
TEX- CAL LAND, | NC
By:

“(Representative) (Title)
TEX- CAL LAND SALES
By:

(Represent at i ve) (Title)

| f you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. (ne office is |ocated at 627 Main Street, Delano,
California 92315. The tel ephone nunber is (805) 725-5770

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOI' REMOVE OR MJTI LATE
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CASE SUWARY

Tex-CGal Land Managenent, | nc., et al. 12 AARB No. 26
(URWY Case Nbs. 83-CE7-D

83-CE-45-D
ALJ DEA SI ON

The ALJ declined to find that the various business entities and Bud

Steele forned a single enpl o%er relationship with Respondent Tex- Cal

Land Managenent, Inc. But the ALJ found that Respondents Tex- Cal

Land, I nc., Tex-Cal Land Sal es, and individual |andowners were to be

held jointly |iable under sections 1153(c) and (e) for their

Rgrtl cipation in the creation of alter egos for Tex-Cal Land
nagenent, Inc.

Specifically, the ALJ found that in 1983 Respondent, Tex-Cal Land
Managenent, I nc., violated the Act in the follow ng respects:

1. Respondent violated sections 1153( c¢) and ( e& by hiring | abor
contractors or customharvesters to performwork that shoul d have
been performed by bargai ning unit enpl oyees.

2. Respondent violated section 1153( e) by transferring ripping,
harrow ng, discing, floating, cutti nP canes, and flat furrowing to a
cust om harvest er when that work shoul'd have been perforned by

bar gai ni ng unit enpl oyees.

3. Respondent violated section 1153( e) by chan%i ng the prune tree
Elri\llj\/m ng rate from hourly to piece rate without bargaining with the

4. Respondent violated section 1153( e) by refusing to bargai n over
the start-up for the grape pruning and the fact that it was going to
be del ayed.

5. Respondent violated section 1153( e) by refusing to disclose
information requested by the UFWrelating to the tree pruning rate.

6. Respondent failed to bargain wth the UFWin good faith.

The ALJ further found that in 1983 Respondents Tex-Cal Land
Minagenent, | nc., Tex-Gal Land, I nc., Tex-Gal Land Sales and
i ndi vidual |andowners violated the Act in the foll ow ng respects:

1. Respondents violated section 1153(e) by refusing to turn over
information relative to the cancel l ation of the | eases.

2. Respondents violated section 1153( e) by refusing to turn over a
list of their current officers and directors.

3. Respondents violated section 1153( e) by refusing to conply wth
the | abor agreement provision requiring it to hire relatives.



4. Respondents violated section 1153( e) by denying the U(FW
post-certification access.

5. Respondents violated section 1153( e) by conditioni ng good
faith bargaining on the wthdrawal of unfair |abor practice charges.

The ALJ al so found that the UFWengaged i n bad faith bargai ni ng over
t he subj ect of the maintenance of nedi cal benefits, and he declined to
ggdealﬁggtractual nmakewhol e for any diversion of unit work after My

BOARD DEC SI ON

The Board affirmed the decision of the ALJ on many of the issues
but reversed or substantially nodified the ALJ's disposition on the
remai ning issues.

The Board agreed with the ALJ that all the various business entities
and Bud Steele did not constitute a single enployer with Tex-Cal Land
Managenent, Inc. The Board al so found, in conceptual agreement with
the ALJ, that Tex-Cal Land Managenent, I nc., Tex-Cal Land, I nc., and
Tex-Cal Land Sal es conprised a single integrated enployer based upon
factors of interrelation of operations, conmon managenent, centralized
control of |abor relations, conmon financial control, and |ack of

arm s length relationships. However, the Board disagreed with the ALJ
that the individual |andowners were after egos for Tex-Cal Land
Managenent, | nc., when they allegedly cancelled their |eases and

enpl oyed | abor contractors to farmtheir land. The Board, instead,
found that the General Counsel had failed to prove that the |andowners
and Tex-Cal Land Managenent, | nc., shared substant|ally the same
ownership and control over any enterprise or that the [andowners could
be said to have constituted an entity which was substantially
structurally or functionally identical to that of Tex-Cal Land
Managenment, Inc. The Board al so held that the |andowners were not
agr|gulfurgﬂ enpl oyers within the meaning of the Act and thus, could
not be Iiable.

The Board found, as had the ALJ, that Respondent Tex-Cal Land
Managenment, I nc.'s failure to hire seniority crews over those of |abor
contractors and custom harvesters, as required by the ternms of the
expired | abor agreement, constituted a unilateral change in violation
of sections 1153(e) and (a) . The Board agreed with the ALJ that the
failure of Respondent to hire seniority enployees on March 8, 1983, at
the "jailhouse" was a section 1153(e) violation, but disagreed that it
was discrimnatorily notivated in violation of section 1153(c). The
Board found it unnecessary to reach the ALJ's further conclusion that
the diversion of unit work was "inherently destructive" and violative
of section 1153(c) in that the remedy for both ~(the (c)
violation, as found by the ALJ, and the (e) violation, as found by the
Board) was identical. Finally, contrary to the ALJ, the Board held
that the evidence did not sustain the General Counsel's claimthat
Respondent failed to give
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hiring preference to relatives of seniority enployees, as
provided for in the expired contract.

The Board did not find that Respondent Tex-Cal Land Managenent
Inc.'s unilateral change froma requirement of oral to witten
notice for the UPWto take access was a violation of section
1153( e) as it was not a change affecting a mandatory subject of
bar gai ni ng.

The Union's informational requests concerning the type of business
Tex-Cal Land Managenent, I nc., was, its officers, directors,
sharehol ders, agents for service and principal place of business
were relevant and shoul d have been granted. So too were the
requests for information regarding the nanes and addresses of the

| andowners who al | egedly cancelled their |eases, the dates of the
decisions to cancel, and the effective date of those cancellations.
The refusal to turn over all this information was a violation of
section 1153(e).

Li kewi se, another section 1153( e) violation occurred when Tex-Ca
Land Managenent, I nc., refused to supply the UFWwith financia
i nformation which presumably woul d have Supported its position that
it did not know when grape Prun!ng woul d begln because it had not
th recei ved the necessary tunding. Respondent Tex-Cal Land _
nagenent, I nc., should also have disclosed financial information
concerning the ot her Respondents as the DFWentertai ned an objective
factual basis for believing that these several Respondents were
financially intertw ned. ?There was no requirenment, however, for
the Steeles to turn over their individual returns.) Rpspondent al so
violated section 1153( e) by failing to provide production
i nformation about the pruning of the prune trees so that the UFW
pugsuant to the expired | abor agreenent, could bargain over a new
rate.

CbntrarK to the ALJ, the Board found that the decision of when to
prune the grapes did have an |nBact.on seniority crews as the del ay
meant that nore workers had to be hired, and enpl oynent was for
shorter periods of tine. Respondent Tex-Cal Land Managenent Inc.'s
failure to informthe Union of when grape pruning was to begin and to
bargain over the effects of this decision was another section

1153( e) violation. Respondent also violated section 1153( e) by
failing, as required by the expired | abor agreenent, to informthe
Union of its intention to prune the prune trees in tine for the Union
to negotiate rates 30 days in advance of the start-up. However, it
did not violate the Act by setting a piece rate. Since the |abor
agreenent contenplated either a prece rate or hourly wage,
Respondent's action was not a unilateral change.

The Board agreed with the ALJ that the totality of Tex-Cal Land

Managenent, I nc.'s conduct evidenced an intent not to reach an
agreenent and constituted an unlawful refusal to bargain in good
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faith inviolation of section 1153(e). (Bad faith was not found in
Respondent' s cancel | ati on of a_bargalnlng_se33|on nor was it found
gui [ty of conditioning good faith bargai ning on the wthdrawal of
unfair |abor practice charges.) But the Board di sagreed wth the ALJ
that the UPWwas guilty of bad faith bargai ning as there was no

evi dence that the UFWinsisted to the point of 1npasse that Tex-Cal
Land Managenent, | nc., be obligated to pay the sought after

addi tional suns to the nedical plan. The Board ordered nakewhol e
until such tine as Respondent ended its refusal to bargain. The
Board, unlike the ALJ, did not find the factual setting here
appropriate for the anwardi ng of costs agai nst Tex-Cal Land Managenent,
| nc., and Tex-Gal Land A es.

DI SSENTI NG CPI NI ONS

Chai r person Janes-Nhssen%aIe di ssented fromthe majority opinion
insofar as it concluded that Tex-Cal Land Managenent, | nc., Tex-Cal
Land, I nc., and Tex-Cal Land Sal es conprised a s!n?Ie | ntegrated
empl oying entity. She noted the |ack of substantial evidence that
t hese conpani es were not dealing with each other at armis length,

e.g., that they dealt with each other the sane as other custoners,
the fact that centralized control over |abor relations had not been
established, e. g., no interchange of enployees, no use of conmon

supervi sors, no common structuring or control by one entity of the
wages, hours or other terms of enploynment of the other entity, the
fact that common day-to-day managenent had not been shown and the
majority's reliance on the specul ative testinony of Bud Steele as to
whom he "mght" or "coul d' have hired.

Menber Carrillo and Henning dissented fromthe majority's concl usion
that the | andowners who cancelled their |eases in furtherance of the
modul ar farmng schene are not liable for the ensuing violations of
the Agricultural Labor Relations Act (ALRB or Act). They noted that
t he | andowners' cancel |l ation of their respective |eases hel ped Tex-Cal
Land Managenent, Inc. (TCLM carry on its business while evading its
| abor | aw responsibilities, and that the |andowners were |iable

ei ther because they acted directly or indirectly in the interest of
TCQLM as set forth in Labor Code section 1140.4( c), or because in
the conmssion of the unfair |abor practice, the | andowners were alter
egos of TCLM

Menbers Carrillo and Henning also would find that TCLM viol at ed
section 11531(3) of the Act when its negotiator advised the UFWt hat
it would no longer hire relatives of bargaining unit enployees. They
noted that it was irrelevant whether Respondent actually refused to
hire any rel atives since the announcerment itself anounted to a

unil ateral nodification and repudiation of an existing termand

condi tion of enploynent.

* * %

This Gase Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.
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| NTRODUCTI ON
A

Procedural H story

In February 1, 1983, General (ounsel issued a conpl ai nt
agai nst Tex-Cal Land Managenent and Dudley M ( Bud) Y seele Jr.
alleging that the two Respondents constituted a single agricul tural
enpl oyer and, as such, were jointly and severally liable for the
discrimnatory refusal to recall Respondent's grape-pruning crews, .for
the discrimnatory subcontracting out of bargaining unit work and for
the concomtant refusal to bargain over these acts construed as
uni | ateral charges in Respondents' hiring practices.

Dudley M Steele Jr. and Tex-Cal Land Managenent duly filed
separate answers to the conplaint. Q1 April 4, 1983, Ceneral ounsel
filed a first Anrended Conpl ai nt nmaki ng additional allegations of
di scrimnation agai nst Respondents and further alleging that they
unilaterally changed the terns and conditions of enploynent of their
enpl oyees hired through | abor contractors.

O June 10, 1983, General (ounsel issued anot her conpl ai nt
agai nst the presently naned Respondents alleging that all of them
constituted a single enpl oyer and, as a result, all of themwere |iable
for refusing to recall certain crews, for discrimnator!ly
subcontracting out a variety of bargaining unit work, for

discrimnatorily refusing to hire enpl oyees referred by the Uhited

1. Sncethe actions of Dudley M (Bud) Seele Jr. and
Dudl ey (Randy) Steele figure promnently in the follow ng narrative,
for conveni ence, | have chosen to refer to themby their nicknames:
Dudley M Steele, Jr. is "Bud" and Dudley R Steele is "Randy".



FarmWrkers, and for refusing to bargain in good faith wth the
Lhited Farm Wrkers. On June 24, 1983, Randy? and Mary Jane

Seele, and Robert and Theda Barthol onew filed an answer to this
conpl ai nt;g’/ " on June 28, 1983, Tex-Cal Land Managenent filed an
answer to the conpl aint.

h July 12, 1983, General unsel noved to anend and to
consol i date both conpl ai nts and proposed, as a First Arended and
Gonsol i dated Gonpl aint, a conplaint that essentially refined the
all egations contained in the June 10, 1983 conplaint to the effect that
all the presently naned Respondents constituted a single agricultural
enpl oyer and that, as such, all of themhad a bargai ning obligation
wth the Lhited-FarmWrkers; that all of thembreached it by
unilateral ly changing a nunber of terns and conditions of enpl oynent
of their enpl oyees and that all of themwere guilty of a variety of
discrimnatory acts ained at depriving Tex Cal Land Managenent's
or gani zed enpl oyees of enpl oynent. General Counsel's notions were
granted; the conpl aints were consol i dated and heari ng conmenced on t he
allegations of the First Arended Consolidated Conplaint on July 26,

1983.ﬂ/ It concl uded on

2. See note 1, supra.

3. The Answer filed by Randy and Mary Jane Steele, and
Robert Barthol emew and Theda Barthol emew purported to be filed on
behal f of Tex-Cal Land Managenent, too; but Counsel for Randy and Mary
Jane Steele and Robert and Theda Barthol emew was subsequent|y enjoi ned
fromrepresenting Tex-Cal Land Managenent, see Pre-Hearing Conference
July 19, 1983, p. 2

4. During the hearing, General Counsel noved to amend the
conBI aint to allege a general course of bad faith bargaining. GCX
1(P). This motion is granted.



Sept enber 7, 1983. S
B.

| dentification of the Named Respondents6’

In viewof the nunber of Respondents in this case, identification
of each of the entities and individuals and a brief description of (at
| east some of ) their relationship(s) to each other will be hel pful:

1

Tex-Cal Land Managenent Corp. is a California corporation
forned i n Decenber 1973 by Robert J. MacDonal d, WIliamD. Anderson
and Barbara Knoke for the primary purpose of "operating and nanagi ng
farmproperties.” (QX 11, QX 7 Aticle 2[ a].) The office of Tex-Cal
Land Managenent is at 1215 Jefferson Street, Delano, California. At
present, Tex-Cal Land Managenent owns no Iand;zl it farns land it
| eases frommany of the other named Respondents. The |argest anount of
land historically | eased by Tex-Cal Land Managenent has been | eased
fromTex-Cal Land Inc. and fromBud Steele. In 1977, Tex-Cal Land

Inc. and Bud Steel e signed separate

5. After the hearing, CGeneral Counsel noved for the
adm ssion of QCX 226 and Tex-Cal Land Managenent noved for adm ssion
of RX 16, 17, 18. Both notions are granted.

6. Athough for the reasons stated in Part IV of this
opinion, | have rejected the preci se scope of General Counsel's "single
enpl oyer" theory in this case, | have chosen to outline the evidence
pertaining to the various Respondents in such detail because it is
pertinent to what | have found and it will be useful to the Board in
revi ewi ng ny deci si on.

7. QXX 32, a water agreenent, indicates that at one tine
Tex-Cal Land Managenent owned property identified as the north hal f of
section 16, township 33, south range 26, east MB&Min Tul are County.
This property corresponds to parcels 17, 19, 20, 2l identified in QX
35, Exhibit B. It isinpossible to tell from@X 35 what ranches these
parcel s conpri se.



long term| eases with Tex-Cal Land Managenent | easing in excess of

3,000 acres between themto Tex-Cal Land Managenent for farmng

pur poses.§/ Al t hough none of the other Respondents owns as much

land as either Tex-Cal Land Inc. or Bud Steele do, together they own

i n excess of 3,000 acres which, since 1976, they have |eased to

Tex-Cal Land Managenent for farmng pur poses.gl

8. Tex-Cal Land Inc. owns the follow ng ranches: 56
(Caldwel l'); 57 (Grown); 66 (MacFarland); 67 (Philli1ps); 71 (Dulcich,
20); 75 (Poso South); 76 ( Reed); 80 (Dulcich 220); 85 Poso West.) The
total acreage is in excess of 2,000 acres. (GCX 2 [Tab X].)

Bud Steele owns these ranches: 33 (Lawence); 47
(Barkley); 48 (Maloy); 49 (Wite River); 51 (Roberts); 58 (Garvin); 59
(Kennett); 64 (Marshall); 68 (San J); and 79 (Hamlton). The total
acreage 1s in excess of 1,000 acres. (GCX 2 [Tab X].)

To obtain the total amount of acreage, | have added the
aﬁrelage for each ranch contained in the Master Cost |ist attached to
the | eases.

9. Bud Steele initially owed some of the ranches now hel d
by the other |andowners and has an equitable interest, by way of deeds
of trust, in sone of them (XI1:70;)

Counsel for Randy and Mary Jane Steele also elicited
testinmony that Bud Steele held quit clains on ranches ostensibly owned
by Randy and Mary Jane Steele and that Tex-Cal Land Inc. "could" hold
quit clains to ranches that stood in the nanes of the other |andowners.
(XI'1:168-181.) In this often confusing hearing, this was by far the
nmost bizarre piece of testinony to cone out.

Bud Steele and his son, Randy, had a bitter falling out
sometime during the pendency of these proceedings and it appears from
the testinony that Randy Steele attenpted to quit claimhis recorded
interest in the ranches to his son in order to head off his father's
recording any quit clains he (Bud) mght have held on the same | and.
Althou?h Randy' s maneuver woul d appear to indicate that he feared a
quit-claimdid exist, he denied he had ever "seen" one (I X: 41) and |
take this as a denial that he had ever executed one. (Randy's testinony
was the second instance in which hints of forged docunents surfaced in
the fight between the two nen. (| X:4]..P Bob Bart hol emew, Randy's
ally in the corporate split, earlier alleged that Bud had forge
Randy's name to certain docunents. See GCX 48, Barthol emew Decl aration,

pp. 6-7.)
(Foot note conti nued——



The | eases require Tex-Cal Land Managenent to pay all taxes,
nake all paynents required under the deeds of trust to which the
| eases are subject, and to grow and harvest all crops at Tex-Cal Land
Managenent's own cost and expense. (See QX 2, sections 3, 4, 9; also
A&X 3, sections 4, 9, 21. )Q/

The grapes grown by Tex-Cal Land Managenent are sol d under
various labels: "Danond S"; "Tex-Gal"; "Better Test"; "Sun Test":
"Roxie" and "Steele". The Danond-S Tex-Cal, Sun Test and Roxi e

| abels all identify Tex-Cal Land Inc. as the grower and shi pper of the

grapes sold by them (QX22.)

(Footnote 9 conti nued----)

In view of the bitter fight between the two nen, the fact
that no quit clains were ever subpoenaed or produced, and nost
importantly, the incredible antagoni smbetween Bud and Merle Ledford,
Randy's attorney, which made all of Bud's testinony under Ledford's
exam nation appear distorted and perverse, | amdiscounting this
t esti nony.

10. There are two sets of |eases for sonme of the ranches:
most of the |leases contained in GCX 2 were executed in July 1977 (one
| ease was executed January 1979 [@CX 2(L)] ), and all of themhave 10
year ternms; the |eases contained in GCX 3 were executed in 1976, and
all of themhave 5 year terns. Apparently all the property |leased in
QCX 3 was bought from Law ence Vineyards since all of themrecognize
out standi ng deeds of trust held by Lawence MVineyards. (GCX 3, section
25.) There is no explanation why there were two sets of |eases. (See
e.g. X1:193.) The 1976 "Law ence" |eases contain a provision,
Section 25, which requires Lawence to be ?i ven the option to farmthe
| and in case Tex-Cal Land Managenent defaults on any of its obligations
under the leases. |If this provision in the Lawence |eases corresponds
to anK provision in the terms of the sale between Law ence Vineyards
and the | andowners, the owners of the Lawence parcels could not have
undertaken to farmtheir own [ands w thout prior permssion from
Law ence Vi neyards. However, the deeds of trust between Law ence and
t he | andowners were not produced.

11. @&CX 22 is an August 14, 1980, advertising circular for
California grapes. It contains a full-page ad for "Tex-Cal: G apes
from Qur Delano Vineyards: Buddy Steele" and has pictures of the six
| abel s identified above.



Randy St eel e becane the sol e sharehol der of the stock to Tex-
Cal Land Managenent in 1973 when the stock was "given" to him
"possibly" by his father, Bud Seele. (1 X:1.) Bud Seele was the
first President of TAAM (| X: 2) and renai ned president until 1979 when

Randy succeeded him( | X: 2) . 2 pccordi ng to Bud Seele, he had

nothing to do with the running of Tex-Cal Land Managenent since his
resignation as President in 1979, X1:56, see also, RX 12, XX 52-53,
except as it mght have been necessary to consult on narketing
questions during the harvest. (XX53.) However, Randy Seel e and Bob
Bart hol enew, Tex-Cal Land Managenent's M ce-President in Charge of
Finance until June, 1983, testified that even though Bud was no | onger
an officer of the conpany, he interfered in the nmanagenent of it ¥

(I X: 43, 47-48 [Randy Seele]; XV-.79 [Barthol new . )

12. According to Bud, he was required by gover nnent
regul ations to sever connections wth Tex-Cal Land Managenent when he
began to narket the grapes through Tex-Cal Sales. (XX:13-14.)

13. Bob Bartholenewtestified that Bud woul d "overri de"
Randy' s deci sions on occasion ( XI V: 79), but he couldn't recall any
specifics. Randy Steele testified that Bud Steel e was actual |y runni ng
the conpany in 1982 and 1983. (Xl V:47-48.) FRandy testified that when
he assured the presidency:

There was a verbal agreenent between Bud and nysel f that Tex-
CGal Land Managenent woul d be run by nyself and that | woul d
periodically consult wth himwhen | thought it was necessary
but that based upon D. M. Seele's whins and desires at any
given specific point intine, he would arbitrarily nmake up his
mnd and change any cul tural operation that woul d be goi ng on
at that time and that was not limted to ny decisions but to
hi s deci sions as wel |.

(1X:48.)

Randy al so testified that Bud went on the ranches "peri odical ly
t hroughout the week" and would direct the activities of the forenen.
(1 X:48-49.) As | wll explore later, | do not credit Randy's
L estinony agai nst his father because | believe Randy is out to hurt
im

(Foot not e conti nued---)



Except for Randy's and Barthol onews testinony, there is very
little evidence of Bud s involvenent in the day to day affairs of Tex-
Cal Land Managenent prior to the end of January, 1983. However, it is
clear that he perforned sone actions as a representative of Tex-Cal
Land Managerment when he was ostensi bly w thout any authority. For
exanpl e, in 1982 he signed the water application on behal f of Tex-Cal
Land Managenent. (QGCX 33.)

Besides farmng the land for the | andowers, Tex-Cal Land
Managenent provi des ot her services for them for exanple, insurance
for the individual |andowners is provided under a single policy issued
to, and paid for, by Tex-Cal Land Managenent whi ch, according to Betty
Kruger and Linda Tipton, is reinbursed by the various non-enpl oyee

insureds. (MI1:123-125, 128; M1:90, G&X 163,

(Footnote 13 continued----)

Enpl oyee Esther Sandoval testified Bud Seel e | ooked at sone
grapes she was packing in Novenber 1982. The incident occurred when
she hailed Steel e as he was driving by in his car. He stopped in
response to her greeting, got out of his car and entered the fields to
| ook at a few boxes of packed grapes. Qher than to indicate that
Steel e was concerned wth the quality of the crop, a fact for which
his position as its sales representative al ready provides anpl e proof/
the testinony adds very little to General CGounsel 's case.

There is one other piece of testinony General Counsel relies
on to establish Bud Steele's interest in Tex-Cal Land Managenent's
day-to-day affairs, namely, his purported assertion that Tex-Cal Land
Managenent was "hi s" conpany during a grievance hearing i n Cctober,
1982. Post-Hearing Brief, p. 113, 1:54-57. | do not credit the
testinony. Bud Steele has been resisting being considered a joint
enpl oyer with Tex-Cal Land Managenent since | ast year when Gener al
Gounsel first alleged it in Case No. 81-CE-64-D. During the tine he is
asserted to have stated Tex-Cal Land Managenent was his conpany, trial
of 81-CE-64-D was actually going on and it seens highly unlikely to ne
}hat Ihle woul d assert casual |y what he has been at such pains to deny

ornally.



164.)

2.

Tex Cal Land Inc. (Land, I nc. )ﬁl is a Texas Corporation

fornmed in 1970 by Theodore Hick, SamMnter and David Gey. (Q&X
4.) Athough Bud Steele testified that he has never been a
sharehol der, and that Respondent Earl Wnebrenner i s, and al ways has
been, the sol e sharehol der of Tex-CGal Land Inc. ( XI1:6), G&X10, a
statenent of the identity of the officers and owners of Tex Cal Land
Inc. signed by Betty Kruger, Secretary of the corporation,

identifies Bud Seele as the sol e sharehol der of Tex-Cal Land

16/

I nc. Whoever owns the conpany, Bud Steele is President,

14. Tex-Cal Land Managenent's insurance policy al so covers
many of the enpl oyees of the other naned entities in this case, such as
Galifornia Agri-Sprays and Tex-Cal Supply Co. Randy testified that the
other entities carried their ow policies and Tex-Cl Land Managenent
sinply paid for them (1X:45.) That seens unlikely in view of the
statenments contained in QX 163 and 164.

15. The caption includes Tex Cal Land Co. as a naned
Respondent distinct fromTex-Cal Land Inc. A though the sign at 1215
Jefferson Sreet, where Tex-Cal Land Management of fices are | ocated,
reads "Tex-Cal Land Go.," General (Gounsel concedes there is no Tex-Cal
Land G. (Post Hearing Brief, p. 8. ) Accordingly, the conplaint is
hereby di smssed as to Tex-Cal Land Co.

16, QX 10 is dated April 23, 1980. Because | have no idea
under what circunstances this docunent was prepared, | cannot rely on
It as necessarily nore accurate than Bud Seele's denials that he ever
owned any shares of Tex-Cal Land Inc. (XII1:6, lines 13-14.) | should
also note that, although Seele' s denials of owership (when nade) were
enphatic, they were preceded by testinony that he did own Tex-Cal Land
Inc. (See XN1:3.) Seele' s internally inconsistent testinony and,
in turn, the inconsistency between his ultinate denial that he ever
owned Tex-Cal Land Inc. and Kruger's attribution of owership to him
rai ses a question about who actually owns the .conmpany. M own
confusion is shared by the Farners Hone Admni station whi ch was
obviously told by soneone in Tex-Cal Land Managenent that Tex-Cal Land
Inc. is "owed by Dudley M Seele, Jr., the father of Dudley R Seele
- " since that statenent

(Foot note conti nued----)



Marshall P att is Vice-President and Betty Kruger is
Sceretary/ Treasurer. (VII11:71; Xl1:4.) Earl Wnebrenner is

Chai rman of the Board, and according to Bud Steele, actively

participates as an officer and director in running the conpany. S

(XI'l:5.) Randy Steele was fornerly an officer. 18

(Footnote 16 continued----)

appears in Note to State Drector in connection wth Tex-Cal Land
Managenent's Qctober 31, 1982 Application for a $14, 000, 000 | oan.
(See RX8(0), p. 2)

In general, | can understand that the proliferation of
busi ness entities in this case could create some confusion about who
owns what in even the nost pertinacious of mnds, and | believe the
record does contain exanples of Bud Steel e s genui ne confusion about
what he owns, (See, e. g., his testi rmny about whet her he owned
California Agri-Sprayers or Tex-Cal Supplg , XI1:15, 17); however,
the record al so reveal s that Bud has, by turns deni ed and asserted
interests in certain entities as may have been convenient to him For
example, in 1982 he clainmed to have divested hinself of all interest in
D anond- S Leasing (RX 12); yet at the hearing he denied that this was
so.

17. Earl Wnebrenner granted Bud Steele Power of Attorney
for hinself on June 30, 1979, including the powers to buy, sell or
transfer an%/ shares of stock and to transact any business of whatever
nature for him (GCX 27.) Since Wnebrenner is a resident of Texas,
Bud Steele mght have needed the Power of AttorneK in order to act on
his behalf in out-of-state transactions. Thus e mere possession of
t he Power of Attorne?/ i's not necessarily inconsistent with Steele's
testinony that he only acts after consultation with Wnebrenner. n
the other hand, with the Power of Attorney, Steele doesn't need to
consult with Wnebrenner. The actual relationship is a question of
fact about which no testinony other than Steele's was elicited. It
Wi || not be necessary in this case to decide to what extent or ends Bud
Steele utilizes the power of attorney.

18. See &CX 10 (Randy is listed as Vice-President); also,
| X: 15 (Randy "thinks" he was Secretary of Land Inc. at one tinme). |
shoul d al so point out that Bud Steele was given Power of Attorney for
Tex-Cal Land Inc. on Novenber 13, 1972, with apparently full power to
act on behalf of the corporation in all contractual and real estate
matters as well as in matters relating to the buying, selling,
mortgagi ng or dealing of certificates of shares of stock in the
corporation. (QCX 25.)



3.

Tex-Cal Sales (Sales) is a subsidiary of Tex Cal Land

I nc. ; 19/ it sells the crops (grapes, alnonds and kiw s) grown and

harvested by Tex-Cal Land Managenent. Approxinately two-thirds of all
the grapes sold by Sales are grown and harvested by Tex-Cal Land
Managenent; all of Sales' al nond sal es are al nonds grown and harvest ed
by Tex-Cal Land Managenent; and half of Sales' kiw sales are kiws
grown and harvested by Tex-Cal Land Managenent. (XI1:7.) Tex-Ga
Sales gets a 3% commssion on crops sold by it. (I X:41.) It has no
staff separate and apart fromthe enpl oyees of Tex-Cal Land | nc. ;

I ndeed, its enpl oyees are those of Tex-Cal Land I nc. assigned by that

conpany ( XI|: 6) 20

to performfunctions considered to be Tex-Cal

Sales' functions. As we shall see, Tex-Cal Sales has "rolled over”
noney fromits sale of these crops to Tex-Cal Land Managenent in order
to provide Tex-Cal Land Managenent with operating capital (Xl : 24,

31), essentially loaning noney for Tex-Cal Land Managenent's use whi ch,
pursuant to crop liens, was actually owng to the Farner's Hone
Admnistration. (XI1:45.) Tex-Gil Sales has no witten agreenents
fromany of the | andowners to market the crops grown on their |and.

(XI1:45.)

19. See XX 156, a financing statenent which indicates Tex-
St@l ISajles is adba for Tex Cal Land Inc; also XI1:8 (Testi nony of Bud
eel e).

20. Tex-CGal Sales was created in 1980; for one year (1979)
before the creation of Sales, Tex-Cal Land Inc. sold the crops grown
and harvested by Tex-Cal Land Managenent. (X1:8. ) Before 1979, Tex-
CGal Land Managenent sold the crops it harvested through Tenneco, Nash-
de-Ganp, Pandol Brothers and Charles Glb G. (XI1:8.) Carles Albis
now Sal es Manager of Tex-Cal Sales. (XI1:8.)
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4,

Tex-Cal Supply Co. (the Supply conpany) is a California
Corporation formed in 1974 for the primary purpose of engaging in "the
manuf acture, sale and application of farmfertilizers and chemcals and
[the] supply of farmequiprent.” (QCX 9(a), Aticle2(a).) Two of
its original incorporators, Robert J. MacDonal d and Barbara Knoke, were
anong the original incorporators and directors of Tex-Cal Land
Managenent Inc. (A&X9(a), pp. 4, 5.) Bud Steele was the first and
has been the only President of the corporation. (XI1:21.)

Apparently, the Supply company is a wholly owned subsidiary of Land I nc.
(GQCX 294; | X:45.) The Directors of the corporation are Bud Steele,
Betty Kruger and Carl Steele (Bud Steele's brother). The officers are
Bud Steele (President and Chief Financial Oficer) and Betty Kruger
(Secretary). (GCX9(b); XII11:84; X1:21 et seq.) Tex-Cal Supply is
essentially the purchasing agent for the various business entities
named as Respondents with respect to items such as chemcals, paper
supplies (11X 45; X1:21) and sone spare parts for nachinery.

(XI'l:22.) The Supply conpany al so provides mai ntenance to Tex-Cal

Land Managenent's nachinery. (XI1:23; |X: 45.)2—1/ Its offices are at

1215 Jefferson Sreet, Delano, Galifornia. (G.C. 9(b).) It stores
equi prent at a building called the Edison Building on County Line

21. Bud Steele testified that the Supply conpany ceased
servicing TALMs nachinery during the period of time TQLM was not
working the leases. (Xl 1:23.)
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Road, Delano. 22 (Xi1:27.)
.

Tex-Cal old Sorage(s) provide storage for the crops
narketed by Tex-Gal Sales. (XI1:149.) The storages are owned
either by Tex-Gal Land Inc. or by Bud Seele. (Xl I:90. )ﬁl

6.

CGalifornia Agri-Sprayers (CGal-Ag) is apparently owned by
Bud Steele. (VIII:4; OCX 203.)&/ Bud Steele is President of the
conpany (XI1:19); Mchael Steele is Vice-President (VII1:4); Betty
Kruger is Secretary-Treasurer (VII11:87, XI1:19). Mchael Steele is

al so the Chief Executive Cfficer. (XI1:18; VII1:3.) Cal-Ag. shares
a yard with Tex-Cal Supply (XII:27)§/ whi ch performs nechani cal

22. Bud Steele testified the building on County Line Road
was owned by Earl Wnebrenner. (XI1:26.) 155, a recorded
financing statenment executed on behal f of MCS Leasing Co., a conpany
owned by Bud Steele (XI1:28), indicates that Bud Steele ows the
building. The fili _ng was not signed by Steele hinself but by soneone
whose nane is illegible purporting to act pursuant to a power of
att or ney.

~23. There are three cold storage facilities; Betty Kruger
testified at |east two of themare owned by Tex Cal Land Inc.
XI1:90.) She also testified that Bud Steele owns the storages.
XI'1:90, XI1:88.) As noted earlier, Steele testified that he does not
own Tex-Cal Land I nc., supra at 8.

_ 24, Steele testified he owns either Tex-Cal Supply or
California-Agri Sprayers and the one not owned by himis owned by Land
Inc. GCX 203 and 204 indicate that Land Inc. owns Supply (GCX 204)
and Steele owns California Agri-Sprayers. (GCX 208.)

25.  The building on the yard al so houses two other entities,
3-S Accounting and MCS Leasing. |Ibid. 3-S Accounting is a bookkeeping
service which provides services to Tex-Cal Land Managenent, Tex- Cal
Land I nc., Tex-Cal Sales, California Agri-Sprayers, and MCS Leasing.
It al so provides services to many other entities, including |abor
contractors such as Glbert Renteria. (XI1:28-29.) It is owned by Bud
gteel e(.V|(IVI1I(I3:79(§. ) The offices of 3-S used to be at 1215 Jefferson
t. ) .
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work for Cal-Ag equipnent. (VIII:4.) Cal-Ag has helicopters, and
grape, herbicide and orchard spray rigs which are used for applying
chemcals to trees and vines. (VIII1:3.) It |eases sone vehicles from
Dianond S Leasing and sone from MCS Leasing (not named in the
conplaint). (VIINlI:5.) Cal-Ag provides sufficient services to the
Land Managenent conpany to have been invited to a general nmeeting to
di scuss the state of affairs of the conpany. (VIII:7-8.)
1.

Tabl e King Ranch (Ranch 69) is owned by Marshall and Et hel
Platt. (XII:10) According to Bud Steele, he farnms Tabl e King Ranch
through Bonnie Bairn Farms, a subsidiary of Tex-Cal Sales. (XII:35.)
Sal es assigns personnel to Bonnie Bairn as needed. (XI1:36.) Bonnie
Bairn's offices are at the Edison Building. (XI'1:36.) Bonnie Bairnis
I n the business of "overseeing properties
of absentee owners that the Sales conpany has a narketing agreenent
or marketing contract [with] . . . ." (XIl1:35.) 25/ Bonnie Bairn
Farns al so farns Ranch 40, Ranch 49, Ranch 48. (XII:35-36.)
Considered as an entity separate fromany of the other naned
Respondents, Table King Ranch is not an agricultural enployer; it is
sinmply a piece of property. | therefore recommend dism ssal of the

conpl ai nt agai nst i ¢ 2

. 26. As noted, Seele testified there are no witten
nmarketi ng agreenents between Sal es and t he | andowners.

27. Table King Ranch is naned in the caption of the First
Anrended Consol idated Conplaint and in Paragraph 3 as a Respondent. |
shal | separately consider the question of the status of ranches 48, 49
and 69 in this conpl aint.



8.

Dianond S. Leasing Conpany is/was a partnership between Randy
and Bud Steels. (I X:5; X1:30, OCX16.) Athough Randy testified
that he becane the sole owner of Dianond S in 1981 when he bought out
his father (1 X:7), Bud testified that he was still a partner.
(XI'l:30, 34-35.) 28/ 5 amond S | eases vehicles and equi prent to Tex-
Cal Land Managenent. (1X:11.) Bud Steele testified the conpany was
"dormant” in 1983 (XI1:30), but OCX 209 indicates that Tex-Cal Land
Managenent was the registered owner of quite a few vehicles legally
owned by Diamond S Leasi ng Conpany during 19832Y and &cx 206, 207A, B
and 208 indicate that in August 1983, Tex-Cal Land Managenent made the
| oan paynents on behal f of certain pieces of equipment bought by

30/

Dianond S and financed by the Bank of Stockton.— Randy testified that

Di anond S equi pnent was "switched over" to MCS | easing by Bud Steele
and Betty Kruger. (I X:12.) 31/ Diamond S al so | eases agricultural |and

to TLM (See X 2 Ranch 81 (Master Cost List).)

28. However, Bud Steele did testify he plans to di ssol ve the
partnership. (XlI1:35.) Bob Barthol onew corroborating Randy, treated
the dissolution as a fait acconpli, (XIV.: 68-69), and R 12, a letter
witten by Bud Steele, contradicts his testinony since it asserts that
Bud severed all ties wth Danond S on March 1, 1982. Ch March 7, 1983,
Bud Steele purported to cancel the | ease on Ranch 81, a ranch whi ch,
according to Respondent's Master Cost, was owned by DO anond S Leasi ng
Gonpany.  (See &X 2( A) Master Qost List.)

29. Q&X 209 contains part of the 1973-74 regi stration
forns for Chevy pi ckups, License nunbers: 1R70385, 1R70383,
1R70382, and one Chevy fl atbed, License nunber 1V25728.

30. The attachnent to GCX 207B lists a variety of equi pnent
(fromcalculators to tractors) leased fromD anond S by Tex-CGal.  The
list is not dated.

31. Randy did not proffer any evidence of such transfers.
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9. The I ndi vi dual

Landowner s

a

Dudley M (Bud) Steele, Jr.

As noted earlier, Bud Steel e owns approxi mately 1200 acres
of land, nost of which are |leased to Tex-Cal Land Managenent.
(XI'1:9.) He aso holds the Power of Attorney for Earl \Wnebrenner,
and | nogene Wnebrenner. (G2X27.) He has an office at 1215
Jefferson Street, Delano, California.

b.
Dudley R (Randy) Steele

Like his father, and in addition to the previously

descri bed capacities, Randy Steel e also | eases | and to Tex-Cal Land
Managenent. (See QX 2A X 3. ) He was given Power of Attorney for
his father on Mrch 15, 1979. (See @X27.) Awng the specifically
enunerated powers granted by that instrunent was included the power:

(4) To act for nme in any and all ways in any business in

which | now am or have been, or nay be, engaged or interested

in any way 32/
For nost of the period this litigation concerns, Randy was pretty
much out of the picture; hospitalized in the wnter of 1982, he
didn't return to work until spring (March or April), 1983 shortly

before he was ousted as a Drector of Tex-Cal Land Managenent on June

24, 1983. (QX 14a.)

32. This Power of Attorney was revoked on June 27, 1983.
See RX 13(A) and ( B) .
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C.

Mary Jane Seel e

Mary Jane Steele is the wfe of Randy Steele. She is the
owner, wth her husband, of land | eased to Tex-Cal Land Managenent.
(&X2C.) As wll be described, for a brief period of tine she was
Acting President of Tex-Cal Land Managenent.

d.
Carl and Gace Seele

Carl Steele is Bud Seele's brother; Gace Seele is Carl
Steele's wife. They lease agricultural land to Tex-Cal Land
Managenent. (GXX21( D); A&X3.) Carl Seele used to wrk for TALM
he -recei ves a "pension" fromTex-Cal Land Managenent and occasional |y
provi des consul ting services, particularly on punping systens. (XX 1-
2.)
e.

M chael and Gayle Seel e

Mchael Steele is Carl and GQace Steele's son; heis the
nephew of Bud Steele. Besides holding various positions in the
conpani es descri bed above, Mchael Steele, along wth his wfe, |eases
agricultural land to Tex-Cal Land Managenent. (QGX 2F, 2G 21, 3.)

f.

C. A. and Wltha B. Hansen, Seve I—hnsen33/

Steve Hansen, C A Hansen and V¢l tha B. Hansen | ease
agricultural land to Tex-Cal Land Managenent. (QCX 26; GX 3. )

33. Steve Hansen owns part of Ranch 31 with Mary Jane
Steele. (X2 (Tab C) . )
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g
Fobert J. and Jean MacDonal d

Robert J. MacDonal d and his w fe Jean MacDonal d | ease
agricultural land to Tex-CGal Land Managenent. (QX 2F, 21, QX
3.)¥

h.
Dovi e Horton

Respondent Dovie Horton | eases agricultural |land to Tex-Cal
Land Managenent. (QX 2F, QX 3. )
I .

Wanda Guerber

Respondent Wanda L. Guerber | eases agri cul tural
| and t o Respondent Tex-Cal Land Management. (GCX 2F; GCX 3.)
J
Earl and | nogene \Wnebr enner

Respondents Earl Wnebrenner and | nogene Wnebr enner | ease
agricultural land to Respondent Tex-Cal Land Managenent. (Q2X 2S, 2T,
2W )

K.
Betty and Robert Kruger

Respondents Betty Kruger and Robert Kruger | ease
agricultural land to Tex-Cal Land Managenent. (QG2X 2L, 2M )

34. Robert MacDonald is also an attorney; as such he has
ﬁerfornEd services for Bud Steele (such as prﬁgaratlon of the proxy Bud
olds to vote Randy's shares of Tex-Cal Land Managenment stock) as well
as the other |andowners (such as representing themin the acceleration
hearlnP.before the Farmers Home Adm nistration, See GCX 175; and in

cancel l'ing the | eases of various |andowners, XII: 200).
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[.
Fobert and Theda Bart hol emew

Respondent s Robert Bart hol enew and Theda Bart hol enew | ease
agricultural land to Respondent Tex-Cal Land Managenent. (QG2X 2N 20,
2Q.)

m

Marshal | and Ethel Platt

Respondents Marshall and Ethel Platt |ease agricutlural
| and to Respondent Tex-Cal Land Managenent. (QCX 2P.)
C
The Parties’ Contentions
1

General Qounsel 's theory of the case is variously stated, 35/

but its thrust is always the sane: that all of these Respondents
conprise a single agricultural enployer and that, as such, all of them
had an obligation to bargain with the United Farm Wrkers whi ch t hey
breached, in a variety of ways, including failing to bargain in good
faith, and that all of themviolated Labor GCode section 1153(c) by

discrimnatorily diverting the work ordinarily

35. For exanple, General CGounsel's brief characterizes Tex-
Cal Land Managenent as an "alter ego" used by approxinately forty joint
ventures, by which | presune she means the other |andowners, and all of
the Respondents as constituting a single integrated enterprise which,
inturn, is nerely an "alter ego" of Bud Seele.

So far as the "joint venture" argunent is concerned, | reject
it sumarily. See Geat Lakes Dredge and Dock Go. (1979) 240 NLRB 197
in which the Board finds a joint venture based upon detail ed anal ysi s
of the particular contractual relationship between several entities,
including identification of a specific "Joint Venture" to be conduct ed
between them No such evidence of ajoint venture is present inthis
case.
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perforned by their uni on-represented enpl oyees to | abor contractors.
Essentially, General (ounsel contends (and it is largely borne out by
the evidence) that the operations of Respondent Tex-Cal Land Managenent
were shifted to non-union |abor contractor crews-

Before briefly describi ng Respondents' defense, it nust be
noted that very few of themeven answered the conplaint. & the
thirty-two Respondents, only Tex-Gal Land Managenent, | nc.; Bud Seele,
Randy and Mary Jane Seel e, and Robert and Theda Bart hol onew fil ed
answers. Bud Steel e answered the conplaint on his own behal f; Randy
and Mary Jane Seel e, Robert and Theda Bart hol enew were represented by
the sane counsel who filed an answer on behalf of all of them
these answering Respondents, only Tex-Cal Land Managenent; Randy and
Mary Jane Seel e and Robert and Theda Bart hol enew participated in the
hearing to the extent of having representatives present sone of the
tine and only Tex-Cal Land Managenent had representatives present
throughout the hearing. Fnally, only Tex-Cal Land Managenent actual |y
put on a defense. To speak of Respondents' defense, then, is prinarily
to speak of Tex-Cal Land Managenent's defense, al though, answering for
hinsel f, Bud Seele has generally denied the allegations of the
conpl aint and, relying on A aska Roughnecks and Driller Association v.
N.L.R.B. (9th dr. 1977) 555 F. 2d 732, cert. den. 434 U. S. 1069,
has contested the Board' s power to inpose a bargai ning obligation on

hi min these proceedi ngs. 3o/

36. Innyinterimruling dated My 17, 1983, | ruled that if
General Gounsel coul d show sone change in the enpl oyi ng entity pursuant
to actions taken by Bud Seele, the Board was not w thout power to
I npose a bargai ning obligation on him
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Tex-Cal Land Management's defense to the bad faith bargaining
is sinmple: it contends that the union's unyielding and hostile
attitude toward it, nade ageenment inpossible. It's defense to the
maj or allegations of the conplaint involving the diversion of unit work
Is also easy to state although the evidence adduced in support of it is
hard to follow. it concedes that nost of the |oss of unit work took
place, but it argues that it is blanmeless because it lost the right to
performthe pruning and pre-harvest work which it historically
perfornmed on | eased | ands when (nost of) the |andowners cancelled their
| eases and decided to farmtheir own land (at |east temporarily). The
details of its defense paint an unhappy picture of a father and son
driven apart and of an agricultural operation struggling for survival
agai nst tremendous financial pressures. It is within this context that
the alleged unfair |abor practice took place and Respondent Tex- Cal
Land Managenent essentially defends itself as a hapless victim of
forces beyond its control

D

Summary Dism ssal s

Before turning to detailed consideration of the ngjor
al l egations of the conplaint, there are a nunber of allegations that
may be sunmmarily disposed of: these are, (1) the allegation of a
pattern of discrimnation against union enpl oyees comencing in
Novenmber, 1982; (2) the allegation of illegal subcontracting of the
ripping in the fall of 1982; (3) the allegation of discrimnation
agai nst uni on enpl oyees on March 2, 1983 and, finally, (4) the

al | egations concerning ranches 48, 49 and 69. M reason for
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dismssing the first three allegations is failure of proof; ny
reason for dismssing the remaining allegation is essentially
equi t abl e.

1

The Al eged Discrimnation Against the Steadies from
Novenber 1982 through Decenber 1982

According to General Counsel, "uncontradicted [ Tex-Cal Land
Managenent] workers' testinony, and [ Tex-Cal Land Managenent's] own
payrol | labor distribution sheets denonstrate that the [Tex-Cal Land
Managenment] steadi es were not given year-round enployment after

Novenber, 1982." (Brief, p. 17.) Wth respect to the period

Novenber 1982-Decenber 31, 1982, Ceneral Counsel has overstated the

case considerably.gﬂ

a
Ceneral Counsel presented the testinmony of a few steadies to
identify the tasks they perform Erasno Espinosa, a steady tractor
driver, testified that he did all kinds of tractor work for

Respondent Tex-Cal Land Managenent, including discing, ripping,
driving a "bercerritas"gﬁ/ and shredding. (I1V:7-10.) However, the

prinmary tractor operation he perforned was di scing, which was
ordinarily done from Decenber through md-July when he woul d begin to
swanp agai n until md-Novenber when the heavy tractor work (discing or

ripping) once again began. (IV:13-15.) Mnuel Ayal a

37. | have chosen to separate 1982 activity from 1983
because, as | have noted, even Tex-Cal Land Managenent concedes t hat
in 1983, its regul ar enpl oyees | ost work

38. A "bercerritas" is atractor attachnment which is used to
knock down the border froma vineyard. (I1V:9.)
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testified that, as a steady irrigator (|1 Vi 74}, he typically dug hol es
for the posts; repaired posts and stakes; set down the wire, crosses
and stakes for installation; occasionally weeded during January and
February (I1V:65-66); prepared the pipes for laying out in March and
April; irrigated in May and June; swanped through Novenber (1V:67) and
cleaned up in Decenber. (1V:68.) Both of the w tnesses, then
descri bed tasks they performed through Novenber and Decenber.
b.

So far as proof of the alleged change in their work patterns
goes, Erasno Espinosa testified that he did not work in Decenber, 1982
al though he had worked in previous Decenbers. (IV:20-21.) However
Augustin Conzal es, another steady tractor driver ( XI:43), testified he
was laid off toward the end of Novenber and throughout Decenber "because
of therains." (XlI:43.) The testinonial evidence concerning the
cutback in the steady irrigator's hours is equally weak. GCeneral
Counsel offered a stipulation in lieu of testinony which was accepted
by the parties ( Xl :55) that Hernandez did not work in Novenber and
Decenber, 1982. However, it was also stipulated that he did not work
during Decenber in 1979, 1980 and 1981. Further, the stipulation
provi ded that sone years he started in January (1977); some years in
February (1980 and 1982) and sone years on March 30 (1981). (See
generally XI:55.) Thus, it cannot be said that the pattern of
enpl oyment establ i shed by the evidence established a prima facie case
that |ack of enployment for one nmonth was even a change in his work

patterns, let alone a discrimnatory one.
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Moreover, the records in evidence do not support General
Gounsel 's claim QX 144 contai ns | abor contractor/cust om harvest er
I nvoi ces for the period in question. As such, it ought to contain any
checks for work performed from Novenber - Decenber 31, 1982. In fact,
t hroughout the hundreds of pages of docunents, there are only two
i nvoi ces for work perforned in 1982. They are from CQoy Vaught and are
dat ed Decenber 27, 1982, and they do not indicate what they are for.
Nor do the Payroll D stribution sheets provide proof of General
Qounsel ' s assertion concerning | oss of steady work from Novenber
t hrough Decenber 30, 1982. These sheets, collected in QX 63,

contain detailed job breakdowns by ranch and by task. 39

There are approxi natel y 60 pages of conputer printout sheets for
Novenber, nost of which |ist hundreds of enpl oyee nanes, the ranch
each enpl oyee worked, the specific job he performed and how nuch he

earned. A review of these sheets indicates that many high seniority

enpl oyees perforned steady tasks during Novenber and Decenper . 2

Certainly there are sonme | ow seniority code enpl oyees |isted as

~39. The code for understanding the job descriptions and the
seniority of the enpl oyees performng the jobs is contai ned i n QX 153
and 213.

40. QGonparing the list of steady seniority enpl oyees
contained in Exhibit | attached to QX 41 (the Board' s June 28, 1983
GsC and TRO, it is apparent that nmany of the steady nanes appear on
the Payrol|l Labor D stribution Sheets. To take the sheets for the week
ending 11/07/82, for exanple, the Labor D stribution Sheets indicate
that nany of the steady enpl oyees listed in Exhibit | worked i n crews
? ]51 ’28/6872’ 69, and 72. See al so weeks endi ng 11/ 14/82, 11/21/82 and

In general, David Caravantes testified that farmng
operations were at a standstill in Decenber and the Payrol | Labor
D stribution Sheets appear to confirmthis. However, even in Decenber,
high seniority enpl oyees are at work. See QX 63, week endi ng 12/ 05/ 72
cirgeé/\g E;S, 67, 69. (This is the only week represented for Decenber
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performng steady tasks, but | have no way of telling fromthe raw
information contained in the lists, whether any higher seniority
enpl oyees were passed over in selecting the enpl oyees who di d work.
Accordingly, | do not find that General (ounsel has proved that any
st eady enpl oyees were di scri mnated agai nst from Novenber t hrough
Decentoer 1982.
2.
Subcontracting of the R pping

Before | eaving 1982, we nust consider one further allegation.
General (ounsel contends that Tex-Cal Land Managenent
unl awful 'y subcontracted out the ripping in Cctober or Novenber of
1982. 2 1t s undi sputed that David Caravantes net with union
representatives to discuss the subcontracting of ripping, a process by
whi ch the hardpan is broken up to facilitate drainage. Because
forecasts for the winter of 1982-83 predicted abundant rainfall,
Caravantes wanted to prepare the ground to take advantage of the
rainfall. Although ripping for nutrient penetration may be
acconplished with relatively small tractors, for penetrating the
hardpan only |arge pieces of equipnent will do. (XVI:13.)

According to David Caravantes, Tex-Cal Land Management did not have
t he equi pment necessary to do the job. (XVItil .) 421 p any event,

_ 41. At the hearing, there was sone dispute about when this
epi sode took place. There is no need to resolve that question here
since the main lines of the controversy are not in dispute.

42. Although workers testified that the conpany had
tractors that could do the ripping (1V:41), absent sonme specific
reason to discredit Caravantes on this issue, | nust credit him
(S. Kuramura (1977) 3 AARB No. 49.)
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the union was willing to permt Tex-Cal Land Managenent to rent what

Caravantes said he needed; it wanted the conpany to rent the

equi pnent, but to use union dri vers. & However, Lem Lefler, who,

Caravantes testified, offered hi mthe best deal on tractors, wanted to
supply his own drivers. According to Caravantes, Lefler's insurance
woul d not permt any but his own drivers on the tractors. (XM :15.) a4/
The upshot of the dispute was that the conpany used two union drivers
on two conpany tractors, two Lefler-supplied tractors with Lefler-
supplied drivers (1V:45) and the union charged it as, and the General
Gounsel now alleges it to be, an unfair |abor practice.

The starting point for anal ysis nust be the Subcontracting
d ause of the collective bargai ni ng agreenent whi ch provi des:

A The Conpany shall have the right to subcontract under
the foll owi ng conditions:

1. Wen the Gonpany enpl oyees do not have the skills
to performthe work to be subcontracted and when
the operation to be subcontracted requires
speci al i zed equi pnent not owned by the Conpany.

B. Wen the Gonpany does subcontract, such subcontracting
shall be limted to the foll ow ng:

1. Harvesting of grapes for the w nery, alcohol and
rai sins.

2. Harvesting of al nonds and prunes by nachi ne.

43. As General Qounsel says in her brief, " . ) t he uni on

want ed the conpany to | ease the tractors and put TOLM wor kers on the
tractors." (Brief, p. 19.)

44, Athough | tend to doubt this, whether Respondent
vi ol at ed Labor Code Section 1153( e) in this instance has nothing to do
with Caravantes! veracity: it turns solely on whether what Tex-Cal Land
Managerent did was permtted by the contract.
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3. Tree-topping.

4. Installation of stakes and cross arns for new
Vi nes.

5. Installation of stakes and cross arras for new
Vi nes.

6. Wiere specialized equi pnent is needed for the
renoval of vineyards.

7. The renoval of alnmond trees and supporting devices.

o

Al labor involved in the planting of pernanent
Crops.

©

Al transportation of w ne grapes/ raisins,
canni ng grapes, grapes for alcohol, kiws,
al mond and prunes fromfield to buyer.

10. Training and hoei ng of young grape vines for the
first two years after planting.

C. Al operations subcontracted in Section B above shal
not be subject to terns and conditions of this Agreenent.
(EX 53, Aticle17.)
I f subcontracting the ripping is not permtted by this Article, and it
Is not otherwi se permtted by |aw, the subcontracting nust be
deemed a unilateral change. No party introduced any evi dence of the

bar gai ni ng hi story behind the cl ause. %/

The clause is not a nodel of clarity. Section A appears to
create two (possibly alternative) conditions for perm ssive
subcontracting and Section B appears to create ten categories to which
the conditions apply. Under a literal interpretation, if a task is
not included in any of the ten categories, it would appear that there
woul d be no need to see if the further limting conditions of Section A

applied: if the operation which it is

45. The only evidence that bore on the question was Mller's
testinmony that the workers were "tired" of Lefler's getting
their work.
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proposed to subcontract is not listed in Section B, it nmay not be
subcontracted at all. S nce the ripping work i s not anong t he
categories listed in Section B, it could not be subcontracted.
However, General (ounsel does not offer a. strictly literal
interpretation of Article 17; instead, she opts for an interpretation
that does not treat section A as inposing further limting conditions
on the operations as to which Tex-Cal Land Managenent has the right to
subcontract contained in Section B, rather, she treats Section A as
descri bing two separate categories of work that may be subcontract ed.
Her brief states:
Article 17 of the (ol |l ective Bargai ning Agreenent sets forth
detailed [imts on TOLMs right to subcontract and permtted
TAMto subcontract only: (a) where its enployees do not have
the skills to performthe work to be subcontracted; ( b) when
the operation to be subcontracted requires specialized equi pnent
or nmachinery not owed by TALM or (c) when the operation to be
subcontracted has been subcontracted in the past by TOM
(General CGounsel's Post-Hearing Brief, pp. 118-119.) 46/
Under the interpretation propounded by General Counsel, it is difficult
to see that an unfair labor practice is made out. Tex-Cal Land
Managenent did not have the equi pnent; under General Counsel's
interpretation of Article 17, that is sufficient to permt
subcont ract i ng.
I nmust conclude that General Counsel has not nmade out a

violation of the Act wth respect to the incident.

46. This is the sane interpretation given by the Board to a
slightly different version of the same Article in the parties' second
col l ective bargaining agreenent. (A though the article i s sonewhat
different, the clauses under discussion are exactly the same. See QX
14, 79-C&84-D, 8 ARB No. 85, pp. 4, 7.)
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3.
The March 2, 1983 | nci dent

Respondent ' s uni oni zed crews were back at work by February
20, 1983. (&X63.) (ne of the union crews was working in Arvin in
March, 1983 for forelady Hizabeth Lumtap. Jorge Qozco testified
that he didn't work on March 2, 1983, because Hizabeth said it was too
wet in Avin. (1:18, see also 1:154.) However, Qozco and sone
others went to sone other fields in different areas where he saw

47/

peopl e working in deep water. (1:23.) On Cross-exam nation

Orozco admtted that it was not uncommon to be laid off in Arvin when
the fields were wet (1:42), and that on March 2, the roads near
Arvin where the ranch was |ocated were flooded. (1:43.) | find that

the crewwas laid off because the fields were i naccessi bl e. 48/

| also find there was no convincing testi nony that workers had been
given other fields to work in simlar circunstances in the past. The
crew went back to work the next day.

There is no contention that the March 2 | ayoff was
discrimnatorily notivated; rather, General CGounsel contends that work

) X 49 .
bei ng avail abl e to contractor crews in other areas, even a

47. Ranch 32 isinthe Barlinart area in Tul are Gounty;
Stip. XV:2, the Arvin area, where the crew was working on March 2, is
out si de Bakersfield. The areas are quite a distance apart.

48. | make this finding because nothing in the record points
to any notive for "getting" Qozco' s crew and Qozco admtted the roads
were fl ooded on March 2, 1983.

49. The |l abor contractor invoices indicate that there was
(sone) | abor contractor work perforned on March 2, 1983. See QX 144,
| nvoi ces col | ect ed behi nd check dat ed 4/ 25/ 83 payabl e to Reuben Mendoza
and specifically the invoi ce dated March 4, 1983 in the anount of
ﬁ?, 244.92. March 2 work is indicated by the paynent for 1 forenan that
ay.
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non-di scrimnatorily notivated | ayoff was unlawful, because the

uni oni zed enpl oyees were deprived of work. (See e.g. 1:147-48.)
There is a superficial plausibility to General Counsel's

theory that will not wthstand analysis. Since | have found that the

decision to lay off the crew was not discrimnatorily notivated,

CGeneral Counsel has only made out a violation if a one-day layoff nay

be said to be "inherently destructive" of statutory rights.

(N.L.R.B. v. Qeat Dane Trailers (1967) 388 U.S. 26.)>Y |n

considering this question, it nust be enphasized that this particular
I nci dent took place when the seniority crews were back at work and
stands entirely apart fromthe pattern of replacement of unionized
crews by labor contractor/custom harvester-supplied crews which
characterizes the other aspects of this case.

In general, there is no agreed-upon definition of what
constitutes actions which are "inherently destructive" and which, as a
result, bear their own indicia of unlawful notive, although the Fourth
Crcuit has attenpted one: actions will be deened "inherently
destructive" of enployee rights if they create "visible and continuing
obstacles to the future exercise of enployee rights."” (Looms Courier
Service, Inc. v. N.L.R.B. [4th Or. 1979] 595 F.2d 591, 594.) By

this test, a layoff of one day for non-discrimnatory reasons can hardly

be said to chill the very thought of unionismin enployee m nds.

50. This anal ysis assunes that another standard el enent of
General Qounsel ' s case, the necessity of show ng an act of
discrimnation, see, Radio Aficers' Lhionv. N.L. R. B. (1954) 347
U.S. 17, is satisfied by show ng that sone | abor contractor supplied
enpl oyees wor ked and sone uni oni zed enpl oyees di d not.
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Moreover, | have found no cases and CGeneral Counsel has cited

none, as authority for the proposition that a one day |layoff is

51/

"inherently destructive." And, follow ng Geat Dane, supra, if the

effect on enployees is "conmparatively slight", as | believe the effect
of this layoff to be, the burden then shifts to the General Counsel to
prove anti-union notivation once Respondent came forward wth a business

reason for it. (N.L.R.B. v. Geat Dane Trailers, Inc., lbid.) As I

have stated, CGeneral Counsel has completely ignored this as an el ement
of her case. Accordingly, | recomrend dism ssal of this

aIIegation.gy

4,
The Status of Ranches 48, 49 and 69

Anmong the ranches as to which unilateral and discrimnatory
subcontracting is alleged to have taken place during the period in
question are ranches 48, 49 and 69. Tex-Cal Land Managenent contends
that it has not farnmed these ranches since 1981, when Marshall Platt
and Bud Steel e ceased using Tex-Cal Land Managenent personnel to farm
the land. (See RX 15.) According to Bud Steele's testinony, Bonnie
Bairn Farms, a subsidiary of Tex-Cal Sales, farms these ranches.

Al though a review of the payroll Labor Distribution records reveals
that no Tex-Cal Land Managenent enpl oyees were assigned to these

ranches during 1982-83, the | abor

_ 51. Indeed, our Board's cases typically treat such layoffs as
calling for a conventional notivational analysis in order to make out
an 1153( c¢) violation

52. Inny dismssing this allegation, | amnot intimating
any opinion on the ultimate issue of whether the use of the |abor
contractor crews in the first place, so far as it is alleged to be
either discrimnatory or a refusal to bargain, violates the Act.
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contractor/customharvester invoices contained in QX 144 and 145
indicate that Tex-Cal Land Managenent has paid for services supplied
to themin 1983. Accordingly, were it not for other, equitable
considerations, | woul d consider the allegations concerning them
wi thin the scope of the present conpl ai nt. >

M/ reason for recommendi ng di smssal of these allegations
wthin the framework of the instant conplaint is that General Counsel
already litigated the sane allegations in Case No. 81-C&64-D It is
true that in that case, General Gounsel nodestly clained that only two
of the presently-named 32 Respondents constituted a single enpl oyer,
but the general theory of the previous conplaint, as opposed to its
scope, was exactly the sane. Moreover, the Hearing Gficer has now
i ssued her decision in Case No. 81-CE&64-D and the case i s now pendi ng
bef ore the Board upon excepti ons.

I n Peyton Packing Gonpany, | nc., the Board said:

General | y speaki ng, sound admini strative practice, as well as
fairness to respondents, requires the consolidation of all
pendi ng charges into one conplaint. The sanme consi derati ons
dictate that, wherever practicable, there be but a single
hearing on all outstanding violations of the Act involving the
sane respondent. To act otherw se results in the unnecessary
har assnent of respondents.

_ 53. Assumng Tex-Cal Land Managenent actually ceased
"farmng" the ranches in 1981 —an assunption which appears to be
unwarranted in light of the invoices contained in GCX 144 and 145 --
it mght be wondered whether the statute of |imtations precludes
litigation of themin this heari ng. However, since the statute was
never plead, it must be considered waived. George Arakelian Farns
(1982) 8 ALRB No. 36.
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We woul d note here that the Board does not grant respondents
second hearings to relitigate allegations made agai nst them
because they may have m shandl ed their defense in the original
presentation of the case. Only in the exceptional instance,
such as where evidence is newy discovered, or where a hearing
has been conducted in a prejudicial manner, does the Board grant
respondents further hearings. The General Counsel's status
before the Board in these adversary proceedings isS no greater
than that of any respondent. In short, the General Counsel is
not a favored li1tigant, and he is not entitled to any privileges
not accorded any other |itigant appearing before the Board.
(Peyton Packing Co. (1961) 129 NLRB 1358, 1361; see also Mnroe
Feed Store (1955) 112 NLRB 1336.)

Since the "splitting off" of ranches 48, 49 and 69 obviously came to
the attention of General Counel well in advance of the events litigated
inthis case, it is clear that the genesis of any unfair |abor practice
that arises in connection with it, must lie outside the scope of the
allegations in this conplaint. Any continued separation of those
ranches fromthe unit which was evidenced in this case, therefore,
becomes nerely a matter for conpliance should the decision of the
hearing officer in Case No. 81-CE-64-D be upheld, rather than anot her

unfair labor practice in this case. >

Accordingly, | shall not consider any allegations relating to these

r anches.

54. A though the Board coul d reverse the determnation of
the Admnistrative Law Judge in Case No. 81-CE64-D, | do not believe
the existence of that possibility sufficient to justify giving the
General (Gounsel a chance to re-try those allegations in this conplaint.
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.
FI NDI NGS OF FACT
A

FH nancial Probl ens of Tex-Cal Land Managenent

Wth these all egati ons di sposed of, we may turn to consider
the nmain events of this case. Before beginning that discussion,
however, it is necessary to provide sone background concerning the
financing of the agricultural operation.

As previously noted, Tex-Cal Land Managenent grows and
harvests a variety of crops on | ands | eased froma nunber of the named
Respondents. Pursuant to the | eases, Tex-Cal Land Managenent is
responsi ble for performng all the farmng operations. Athough it is
not clear how the grow ng and harvesting of crops were financed at the
tine the | eases were executed, by July 1979, Tex-Cal Land Managenent
began to borrow noney fromthe Farner's Hone Admnistration (FHA).
Pursuant to FnHA gui del i nes, the conpany qualified for a series of
| oans because of production | osses sustained in the 1978 harvest, PX8
(0) Noteto Sate Drector, p. 2. Its first I oan was a production | oss
| oan for $250,000 on July 16, 1979. The initial |oan was followed by

55/

two maj or adjustnent | oans for $12,000,000. = According to FnHA

docurnents, the purpose of

55. ne of the purposes of |oans authorized by the Farm and
Rural Devel opnent Act is the refinancing of existing indebtedness. See
Harl, Agricultural Law 896. 02 3], p. 96-17. BEmergency | oans, which
Tex-Cal Land Managenent was recei ving, nay be used for this purpose
too, see generally, Harl, Agricultural Law, 896.02[3]. p. 96-31. In
order to qualify the borrower nust showthat it has sustained physical
or production losses. The initial $250,000 "actual |oss" |oan was
limted by then existing FnHA regul ati ons whi ch provi ded a $250, 000
ceiling on the actual |oss portion of any | oan approved after Qct ober
1, 1979, but based on a |loss occuring before Gctober 1, 1979.



these | oans was to refinance the corporation' s indebt edness.

S nce 1979, the corporation's prinary source of operating
capital has been FnHA I n 1980, Tex-Cal Land Managenent obtai ned a
production loan in the anount of $9, 749, 000 for the 1980 crop. A though
Tex-CGal Land Managenent becane del i nquent on those | oans i n January
1980, RX8 (0), in 1981 it obtained a production | oan in the anount of
$9, 100, 000 for its 1981 crop, and in July 1982 it applied for a
$9, 000, 000 loan for its 1982 crop. Athough FitHA declined to | oan the
full anount requested because Tex-Cal Land Managenent had al ready used
approxi mat el y $4, 500,000 owing to FMA fromthe sal e of crops upon
whi ch FnHA hel d i ens, it did approve a $5, 000,000 | can. Besi des
approving this | oan, FnHA al so took two other actions wth respect to
the July, 1982 | oan application which were to becone of considerabl e
significance in this case.

g greatest future inport was the fact that FHA denanded
additional security to support the loan. The security for the

original loans was the real estate owned by the | andowner s>

and
liens on crops harvested by Tex-Cal Land Managenent. Wet her because
of Tex-Cal Land Managenent's past del i nquenci es, or because Sal es had

remtted proceeds fromthe sale of prior year's crops to

56. Thisis called "rolling over" funds and it was to
beconme of great concern to the FnHA because it conpromsed the
security for the | oans.

57. The | andowners have taken the position wth FntHA t hat
only the first $12,250,00 in loans in 1979 are secured by the ranches
and that they are not liable wth Tex-Cal Land Managenent for payment
of any loans after 1979 since they didn't sign the notes, see QCX 175.
Resol ution of this question does not concern us here.



Tex- Cal Land Managenent instead of to FnHA 58/ FnHA now insisted on
obtai ning the "personal guarantee of Dudley M Steele, Jr. father of
Dudley R Steele. . . [as additional security for the loan] to be
acconpl i shed by obtaining his signature as a co-signer on the prom ssory
note." RX 5, p. 5 Inreturn for co-nmaking the note, Bud Steele
i nposed a condition of his own: he asked for, and on July 15, 1982, he
received, the irrevocable proxy of Randy Steele permtting him (Bud) to
vote the shares of stock held by Randy, See GCX 15.%9  Wth recei pt of
the proxy, Bud Steele effectively held ultimate control over Tex-Cal
Land Managenent. W shall see what the consequences of this were.

Besi des requiring additional security, FnHA al so inposed
certain accounting conditions on Tex-Cal Land Management, including a
conpl ete statenent detailing the use of "roll over" funds, RX 5, p. 2

ch. 5, and further required Tex-Cal Land Managenent to pursue

58. As | have noted, FnHA is under the inpression that Bud
Steel e owns Tex-Gal Land | nc., which is the parent organization of
Tex-Cal Sales. Bud Steele testified that when he was approached by
Bob Barthol enew, then Tex-Cal Land Managenent's Vi ce President for
financial affairs, to co-nake the notes, he resisted, see XX 26-28; see
al so RX 12, because he had conpl et el y di sassoci ated hi nsel f from Tex-
Gl Land Managenent in 1979. X 1:55-56.

59. Bud Steele testified that, besides the proxy, there
was one other condition for his co-making the note, nanely, that
"any nonies that [cone] in in that current year, that |oan woul d
have been paid off first in preference [to] all the past | oans.™
X'1:56 The proxy does not contain that condition, and | believe
this testimony relates nore to disputes between the FMHA and the
| andowners than it does to this case.
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60/ "@ aduati on"

steps to "graduate" fromthe program RX 5, p. 2
neans that Tex-Cal Land Managenent was bei ng required to seek and
obtai n conventional financing (if it could do so on reasonabl e terns
and conditions) in order to repay FnHA  Harl, Agricultural Law, Farm
and Rural Devel opnent Act, 596. 02[ 5] p 96-49; see also 7 USC
1983(c); 7 C.F.R. 81980.147. @Gaduation is enforceabl e by

accel eration of the debt and by foreclosure. Uhited States v. Anderson

(9th dr, 1977) 542 F. 2d 516; Harl, Agricultural Law 896. 02, p 96-

50.) Athough, Tex-CGal Land Managenent was to recei ve perm ssion from
FHA to use rollover funds in order to conplete the 1982 crop year,
FmHA refused to loan it any noney after 1982 and, in fact, commenced
forecl osure proceedi ngs in spring of 1983.

Matters between the FmHA and Tex-Cal Land Managenent cane to
a head in connection wth yet another |oan application. Despite having
been advised in June of its responsibility to graduate fromthe FnHA
| oan program by fall 1982 , Tex-Cal Land Managenent sought; another | oan
fromFmHA in order to finance its 1983 crop. O Cctober 11, 1982 after

Bar t hol enew advi sed the Board of Drectors of

60. The FnHA neno on Tex-Cal Land Managenent' s | oan
request reads in pertinent part:

9. As loan closing condition, the State Drector or his
designee wll review and execute wth authorized TOLM
representative, FormFnHA 1924-14, as prescribed in 2 1924.57
(f)(3) of FMA Instruction 1924-B. During this revi ew, special
enphasi s shoul d be pl aced on the borrower responsibility of
" GRADUATI ONL "

10. During the remai nder, of the 1982 cal endar year, the
State Drector or his designee will nmonitor at | east nonthly,
the borrower's efforts to achieve graduation. Al efforts
shoul d be docunented and nade a part of the borrower's FnHA
county case file with a copy submtted to the National Ofice,
directed to the Energency D vision.
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Tex-Cal Land Managenent that no commercial credit woul d be avail abl e
for financing a farmof its size, the Board authorized himto seek
$14, 000, 000 nore fromthe FnHA, as well as to use $2,000,000 fromthe
sale of its 1982 crops "if necessary" for 1983 operations. RX 8 (A p
3, Mnutes: Special Meeting of the Board of Directors of Tex-Cal Land
Managenent .

Tex- Cal Land Managenment was not to receive another |oan from
FnHA, although it did receive authorization to use $1, 640,000 in
proceeds fromthe sale of 1982 crops to nmeet its final expenses for
Cct ober and November 1982. However, the conpany was further advised
that any further use of crop proceeds to neet expenses would require
specific approval of FmHA during the pendency of its |oan application.
On January 10, 1983 Tex-Cal Land Managenent was once agai n advi sed that
no noney fromthe sale of crops was to be used to meet 1983 expenses.
RX 8( k). Athough Tex-Cal was advised on February 1, 1983 that its
| oan application had passed the first stage of review and was certified
eligible by the County Commtee, David Caravantes testified that by
February 3, 1983, the only noney he was expecting from FnrHA was
"protective advances" —noney issued to a debtor sinply to carry on
its farmng operation in order not to jeopardize the security held by
FMHA. (XM :95.) Finally, on March 29, 1983, Tex-Cal Land Managenent
and the | andowners received notice that the | oans were accel erated and
forecl osure proceedings would begin. RX8(V), (J). Throughout
January and February, 1983, then, Tex-Cal Land Managenent was waiting for
money to finance its crops and was operating under a tight |eash held
by the FnHa.

We may turn to consider the events that occupy center

st age.
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B

The Alleged Unfair Labor Practices
1

Background to Bargai ni ng

The col | ective bargai ni ng agreenent between Tex-Cal Land
Managenent and the UFWexpired on June 6, 1982, after which the parties
agreed to extend it on a day-to-day basis (VI:11) (V:6; Q&X76.)
The parties began to bargain prior to the expiration of the contract
and early on agreed that many of the 41 articles of the 1981-82

: 61/
agreenent woul d renai n unchanged. —

A though the conpany originally had been proposi ng m nor

changes in the Leave of Absence article, by June 3, 1982 it had

61. A conparison of the union's May 10, 1982 (QGCX 190)
proposal with the conpany's Miy 28, 1982 (QCX 189) response shows

agreenent on the follow ng articles :

Article Recogni tion

é.. Lhion Security

7. Locati on of Conpany Qperations
9. No D scrimnation

11 Rest peri ods

12. M nt enance of S andards

13. New or Changed (perati ons

14. Uhi on Label

19. Injury on the Job

20. Enpl oyee Security

21 Reporting and Sandby Ti ne

25. Gedit Lhion Wthhal ding

26 Ber eavenent Pay

27. Jury Duty and Wtness Pay

29 I ncone Tax Wt hhol di ng
K< Fanmly Housi ng

3A. Mdi fi cation

35 Savi ngs d ause

36.  Successor @ ause

Two additional articles, Article 28, Records and Pay Periods, and Article
5 Gievance and Arbitration, were initialed on My 28, 1982. (See &X
143 [Gievance and Arbitration].
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accepted the union's June 1, 1982 proposal to | eave the article
unchanged fromthe 1981-82 contract. (GCX 189, Letter of June 3,
1982.) The parties exchanged detailed proposals on a variety of
outstanding articles between early and m d-June and soon reached
further agreement on Management Rights. (GCX 190, UFW Sunmary of Agreed
Upon Articles: June 17, 1982.) Fromthis base of agreenent, they were
to narrow the number of outstanding issues until those that were to
continue to divide themduring the period this litigation concerns had
finally emerged; nanmely, economcs, including the nmedical plan, wages
and retroactivity, subcontracting and access. 22 The poi nts of greatest
friction proved to be subcontracting and the nedical plan. In
conparison to the dom nance of these concerns, the other issues energe
only sporadically to trouble the negotiations.

In order to understand the prinmacy of the parties' concerns
over these two issues, sone background discussion is necessary. The
already witten history of Tex-Cal Land Managenent's and the UFWs
rel ationship bears witness to the conflict engendered by the

subcontracting issue. Thus, in Tex-Cal Land Management (1982) 8 ALRB

No. 85, the Board held that Respondent had illegally subcontracted
unit work under the first and second col |l ective bargaining agreements

and in Tex-Cal Land Management v. Agricul tural

~62. The parties basically agree that these were the naj or
substantive issues dividing them Thus, General Gounsel contends that

Respondent's "bad faith bargaining really cones down to . . . TAMs
posi tions regardi ng wages, economc benefits, health plan,
subcontracting [and] access . . . ." (General Gounsel's Post Hearing

Brief, p. 87.) For its part, Respondent contends that the uni on was
unyi el di ng on wages and the medi cal plan. (Respondent's Post-Hearing
Brief, pp. 25-27.)
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Labor Rel ations Board (1982) 135 Cal. App.3d 986, the Gourt of Appeal s

held that the parties coul d not even agree upon the neani ng of the
subcontracting clause in negotiations for their third collective
bargai ning agreenent. Mbreover, while the parties were negotiating
during the period under discussion, Respondent was defending itself
agai nst nore allegations of illegal subcontracting in Cases Nos. 81-
& 64-0% and fears that the events alleged to constitute illegal
subcontracting in 1982 woul d repeat thensel ves in 1983 were never far
fromunion negotiator Debbie MIler's mnd. The inportance of the issue
of the nedical plan to the union was of another kind, since it was not
anyt hi ng Respondent had done, but concerns expressed by the trustees of
the nedi cal plan, which underlay the union's position onit. Wen the
negoti ati ons whi ch are the subject of this hearing began, Respondent
was contributing $.22/hour to the nedical plan but MIler had been
advi sed by the trustees of the nedical plan that the cost of providing
benefits under the plan in effect was already at $.35/ hour and coul d
go higher. Accordingly, on Septenber 2, 1982, the union had proposed
(as part of a package) a nmai ntenance of benefits provision which
provi ded t hat:

Commencing with the first payroll period in March, 1983 the

Conpany W ll contribute to the RFK FarmVWrkers Medical P an

the rate necessary to naintain the Robert -F. Kennedy Farm

VWrkers Medical Pl an, including nedical and vision benefits.

The Union will informthe Conpany of the contribution rate for

the RFK FarmVWrkers Medical Plan as of the first payroll period
in March, 1983. (Q3X 190, Proposal of Septenber 2, 1982 . )

~ 63. Athough Admnistrative Law Judge Beverly Axelrod' s
decision in that case has issued, | do not rely onit in any way in
this case, since reviewof it is now pendi ng before the Board.

- 40-



2.
1982 Negoti ati ons

On Novenber 24, 1982, David Caravantes, Respondent's
negotiator, sent the union a package consisting of two articles --
Subcontracting and the Robert F. Kennedy Medical Plan. (GCX 66,

67.) On subcontracting, he proposed continuing the | anguage in the
previous contract (including a side letter). On RFK, he proposed the
vision and nedical plan at a $.40/ hour contribution rate effective
upon execution of the contract, with any increase necessary to

mai ntain benefits after March 1, 1983, to be paid for by reducing
wages in the amount of the contribution rate in excess of $.40/hour
necessary to maintain benefits.

The proposal was discussed at a neeting on Decenber 8, 1982.
It was a short neeting, devoted solely to discussion of the contending
mai nt enance of benefits proposals. In the context of this single
i ssue, however, sone of the other thenes which divided the parties

al so energed,@y

and it is an indication of how crucial the principle
of the conpany's responsibility for maintenance of benefits was to the
union -- and how crucial rejection of that principle was to the

conpany -- that discussion of these other thenmes were subordinated to

di scussi on of nai ntenance of

64. General Gounsel nmakes nuch of MIler's testinony that
Caravantes forgot there was a bargai ni ng session that day; however, the
parties did neet on Decenber 8, 1982 and, as the transcripts of the
sessi on show, Caravantes was prepared to di scuss anyt hi ng Debbi e
MIller, the union's negotiator, was ready to di scuss.
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benefits. 65/

In his letter of Novenber 24, 1982, offering to naintain
benefits by reduci ng wages, Caravantes had witten: "W do not wsh to
inply that future nmai ntenance of benefits result (sic) in a reduction

of the present wage rate."” MIller began the neeti ng by acknow edgi ng
that the proposal represented a $.02/ hour increase over Caravantes’

| ast one; but she immediately disputed his contention that the proposal
did not "inply" that future nai ntenance of benefits neant a reduction
of wages: because Respondent was offering no increase in wages, she
argued, if the cost of benefits did go beyond $.40/ hour, they woul d
have to be reduced. Caravantes replied that there was no certainty the
cost of benefits would rise so that no pass-through of costs mght be
necessary but, in any event, he could not agree to an open-ended

nmai nt enance of benefits provision since it would not permt Respondent
to anticipate its costs. Finally, he asserted that even though there

was no wage increase on the table, he expected to nake one as soon as

sone of the other costs pursuant to the contract coul d be deternm ned:

65. For exanple, one of MIler's grounds for rejecting
Caravantes' proposal was that it only increased benefits for three
nmont hs —Decenber, January and February —before it placed a lid on
them According to MIler, because Decenber was typically a period of
| ow enpl oynent, few workers would qualify for benefits even wth the
I ncrease Respondent was offering and she feared the sane woul d be true
in January and February, 1f Respondent del ayed the start of pruning
again. (RX 11, Transcript of Negotiations Decenber 8, 1982, page 5,
10.) Another of MIler's grounds for rejecting the Caravantes
proposal was that it didn't provide for retroactivity of past health
pl an costs whi ch were above the $.22/ hour | evel Respondent was
presently contributing. A though both retroactivity and fears of a
delay in pruni ng were probl ens between the parties, on Decenber 8,
1982, they were subnerged in discussion of RFK
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VW expressed an indication [in his letter] that if it goes

up.... at that tine frane, that noney wll be deducted fromthe

increase. (RX 11, Notes 12/8/82, p. 4. )

Wll, | don't think the wages wll [stay the sane], | expect

sone increase and that wll depend on the other i tens ve

negotiate . . . . (RX 11, Notes 12/8/82, p. 5.)

Mller rejected Caravantes! proposal and countered with the

union's ctober 21 proposal, a package whi ch incorporated the
union's Septenter 24 package (V: 17; G2X 190 Proposal of Qtober 21,

1982), 5 \ahi ch, so far as RFK was concerned, continued to adhere to

the mai nt enance of benefits concept. The neeting broke off after

di scussion of RRK wth the parties seeking another date. (V:17.)
Caravantes initially wanted the 17th of Decenber, but MIler said she
woul d be on vacation. (V:17.) Caravantes pressed for a January
neeting and accused her of not being avail abl e for negotiations. MIIer
deni ed the accusation and accused Caravantes of failing to nake any

novenent . o

66. The package covered Hring, Seniority, Subcontracting,
Access; Hbolidays; D sciplines and D scharge; Supervisors; Holidays;
Vacat i ons; Mechani zation; Robert F. Kennedy Medical M an; Juan de | a
Quz Pension M an; No-Srike dause, Wiges; Duration; Holiday; Mrtin
Lut her King Fund; Del i nquenci es; Uhi on Representatives; and | ocal
denands concer ni ng equi pnent and irri gat ors.

67. (ne of the disnmaying features of these negotiations is
the degree to which the parties appear to be | ooki ng beyond the _
negotiations thensel ves in order to nake a record for possible unfair
| abor practice proceedings. Thus, no indicia of bad faith charged by
one side i s unopposed by charges of countervailing indicia of bad faith
on the part of the other side.



3
1983 Negoti ati ons

a

| nt roducti on

| f the 1982 session reveal s the najor issues dividing the
parties, they do not prepare us for the extraordi nary change of tone
which was to take place in their relationship during 1983. Substantive
proposal s woul d be di scussed I ess and | ess frequently as the parties'
correspondence and the negoti ati on sessions thensel ves focussed
primarily on the union's concerns that Respondent was either actually
diverting, or preparing to divert bargaining unit work to | abor
contractors and customharvesters. For his part, Caravantes shows
nounting inpatience towards the union's attenpt to obtain any
i nfornati on about what was actually going on. |ndeed, fromJanuary
forward, the prevailing inpression to be derived fromthe negotiation
and correspondence between the parties is that each side was trying to
stay one step ahead of the other -- a cycle which can often | ead, as
it didinthis case, to a rapid accel eration of the pace of events.

In order to adequately reconstruct what led to the
devel opnent of these attitudes, we nust briefly pause to consider sone
of the forces at work because what happened at the table did not occur
inisolation. Wthout a doubt, the greatest source of irritation
between the parties was Ml ler's suspicion that Respondent intended to
delay the start of pruning in 1983. She was al ready on the | ook-out

for it in Decenber and by the end of January



she was sure her suspicions were confirmed. 8 pruni ng of Tex-Cal
Land Managenent's vi neyards, which is one its nost |abor intensive
operations, ordinarily begins in the mddle of January and | asts
through the first weeks of March, XV:2, thus providi ng enpl oyees wth
2% nonths of steady enploynent. In the 1982 season, however, the
traditional start of pruning had been del ayed and when Tex-Cal Land
Managenent did begin to prune, it pruned so intensively that its

regul ar enpl oyees worked only 2% weeks instead of the usual 2% nonths.
The conpany was able to conpress its pruning into a quarter of the
usual tine because it brought in additional enployees through | abor
contractors and custom harvesters to do sonme of the work.

Respondents, too, could not hel p but be concerned about the
del ay since late pruning can jeopardi ze the health of the vineyards,
lowering their productivity and, hence, their profitability. (See
e.g., XM 67-70; XMI1:4;, MI1:34 [Mke Seele]; XM:84-85 [David
Caravantes]; X 1:48 [Bud Steele]; MI1:100 [Betty Kruger].) To the
| andowners and the peopl e inside Tex-Cal Land Managenent, however, the
delay in pruning was nerely synptomati c of other troubles facing the
conpany and the entire agricultural operation. | have al ready noted
that in 1982 Tex-Cal Land Managenent had been advised that it had to
wean itself fromFMHA but when efforts to secure financing from
conventional sources proved unsuccessful, see e. g. RX8(A) Atached
Requests for Verification of Lender's Applications, XM :38, 45, Tex-Cal
Land Managenent was | ooki ng to an anyt hi ng but receptive FnHA for noney

for its 1983 crop year. Oh January 10, 1983, FnHA

_ 68. Mller filed a charge alleging a discrimnatory delay in
pruning on January 21, 1983. (See X 1-A)



repeated its earlier prohibition on the use of any 1982 crop proceeds
to fund 1983 operations (RX 8( K) ) so that the neans of financing of
current operations was up in the air. And, FnrHA was not the only
threat to the |andowners, for Tex-Cal Land Managenent had failed to

pay the first installment of the taxes for 1982-83,(See GCX 37)@/ as

wel | as to nake the payments required under the trust deeds. ¥

Adding to these pressures fromw thout the corporation, were
serious problems within it. There are intimations of trouble brew ng
bet ween Randy and his father in Decenber when, Mary Jane Steele
testified, she heard that Randy was considering suing his father
(VI1:139), and though the final break between the two men did not take
place until June 1983, it seens clear fromwhat took place in the
early nmonths of 1983 that people inside Tex-Cal Land Managenent were
choosi ng si des. L&Y

It is against this backdrop that the parties' conducted

thei r 1983 negoti ati ons.

69. The exhibit indicates that delinguencies in both
instal |l nents of 1982-83 taxes were not cured until 5/3/84 for nost of
the | andowners. Tex-Cal Land Inc. and Robert and Jean NMacDonal d cured
the delinquencies on their first installnent sonewhat earlier. There is
no expl anation for this difference.

70. QX 181, 182, 183 indicate | ate paynents on the notes
hel d by Law ence M neyards, ol dwel | Banker Aetna, and Northwestern
Mitual Life. The latter two notes apparently had been declared in
default. See QX 182, 183. According to Bud, foreclosure notices had
I ssued on sone of the land. (XI1:48.)

71. Indeed, Caravantes testfied bitterly about Randy's
being, at best, a hindrance during |later 1982, XM : 123-124, and he
spoke of Randy's role in the corporati on as occasionally "show ng up
and bei ng obnoxi ous. "
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b.

Negot i ati ons

The union's concerns about subcontracting were highlighted

by a series of correspondence initiated by Tex-Cal Land Managenent.
On January 7, 1983, after an unproductive bargaini ng sessi on’?

Linda Tipton, Tex-Cal Land Management's Assistant Director of
Industrial Relations, wote to advise the union that renoval of al nond
trees woul d be subcontracted pursuant to Article 17, section B(7),
and Caravantes wote to advise the union that the conpany woul d be

recalling workers to prune the prune trees. (GCX 68, 69.)E/

72. The neeting was essentially a reprise of the Decenber 8,
1982 neeting. Caravantes rejected the union's ctober 21 package and
reproposed hi s Novenber 24 package of RFK and 1981-82 subcontracti ng.
MIler agreed to take another ook at it since the union didn't have
anything else to offer. (RX 11; TR Jan. 7, 1983.) Mller agreed to
call Caravantes to set up the next neeting.

73. Throughout January, MIIler was so preoccupi ed by the
I ssue of subcontracting the al nmonds, negotiating the prune tree rate,
and delay in the start of pruning that she was apparent!|y unaware t hat
Tex-Cal Land Managenent had subcontracted a variety of tractor work to
LemLefler. Athough the fact that sone tractor work was done in
January woul d appear to contradict David Caravantes general testinony
that the fields were so wet in January he couldn't get heavy equi pnent
into them XM:23-24, the anount of tractor work done was so snall,
there is little question that Caravantes' general statenent is correct.
Thus, FmHA field i nspectors prepared a report in April, 1983 whi ch
concluded "[g]lenerally speaking the condition of the ranches were very
weedy as conpared to other ranches in the area. \eeds are in direct
conpetition wth the trees and vine for water and fertilizer as well as
sun for the smaller vines. The ranch is in the process of shreding
(sic) the pruned vines and discing (RX8( Q). )" There follows a
ranch-by-ranch description of the state of cultural practices indicating
that many of the fields of nature vines were not disced and shredded.
(I amnot even considering the fields contai ning i nmat ure, non-produci ng
vi nes.) Thus on Ranches 31, 33, 36, 37, 51, 58, 59, 60, 61, 62,
64, 65, 66, 67, 68, 70, 76, 77, 79, 80, 81 and 85, the vineyards
\Asrse way behind in their appropriate tractor work as late as April,
1984.

(Foot not e cont i nued—)
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O January 12, Mller replied to both letters with a series
of questions. Wth respect to subcontracting of alnond trees, she
wanted to know what ranches woul d be affected, when work woul d begin
747 and who the subcontractor was.’Y She al so asked a number of
questions about the pruning of prune trees, including how many people
woul d be needed, when work woul d start and how | ong the job would take
as well as production information about the previous two years
pruning. She requested the information in order to bargain about a

pruning rate. According to the contract, pruning rates were to be

negotiated 30 days before the start of the operation. See GCX

(Footnote 73 conti nued----)

In any event, QCX 144 does indicate that on January 2, Lefler
ri pped ranches 34 and 75; on January 11, he harrowed, ripped or disced
ranches 31, 59, 61, 62, 64, 70, 71, 85 and 88; on January 18, he
ri pped or harrowed ranches 58, 60, 65, 77, 85, 88; (Oh January 17 and
26, he hauled bins; however, | do not think this is unit work. QGCX 53,
At. 17, Section B. ) See | nvoi ces col | ected behi nd check dated April
25, 1983 and nade payable to Lefler QustomHarvesting in the amount of
$68, 468.50. The Lefler tractor work identified above was unit work
and constitutes a violation of Labor Gode section 1153( e) . Tex- Cal
Land Managenent (1982) 8 ALRB No. 85.

Also in January, Glbert Renteria provided a variety of
services on various ranches, including sorting stakes for 3 consecutive
weeks on ranch 34. See QX 144, |nvoices col |l ected behi nd check dat ed
Aoril 28, 1983, and nade payable to Renteria Farm Services in the
anount of $14, 729.00. S nce Aticle 17 of the contract, GCX 53,
permts subcontracting of training of young vines and Ranch 34 has
young vines, | cannot conclude that unit work was diverted in this
instance. See RX 14 (List of young vines: 38 acres of Enperor,
Panted 82). QGher Renteria invoices for January do not indicate the
kind of work performed. S nce sone work nay be subcontracted pursuant
to contract, it is General Gounsel who has the burden of proving that
work that was subcontracted was unit work. This is not satisfied by
nerely produci ng evidence that a | abor contractor invoice exists.

74. She asked these questions because she had been advi sed
by the workers that only a few dead trees were bei ng renoved and they
clained this was unit work. (V:22.)



70. (OCX 53, Aticle 40.) FHnaly, she asked when grape pruni ng woul d
begi n.

Wil e the parties were exchangi ng correspondence, the union
was acting. O January 21, 1983, Mller filed charge no. 83-C&7-D,
alleging that Tex-Cal Land Managenent and Dudley M Steel e were
del aying the start of pruning in order to deprive their union enpl oyees

of work and requesting the Board to seek an injunction. (GX 1-A. )El

75. The charge reads:

S nce on or about January 2, 1983, and continuing thereafter,
t he above- named enpl oyer has violated the Act by not recalling
enpl oyees in crews 51, 52, 54, 55, 56, 57, 58, 59, and 64 to
do the pruning and tying and by del aying the start of the

pruni ng and tyi ng season for the purpose of displacing and
reduci ng pruning and tying work for enpl oyees represented by
and supportive of the UFW The enpl oyer is thereby continui ng
the discrimnatory practice of 1982 in which the start of the
pruni ng was del ayed and thrity additional crews were enpl oyed
resulting in displacement and reduced pruning and tyi ng work
for enpl oyees supportive of the UFW

S nce on or about Novenber 23, 1982, and continuing thereafter,
t he above- named enpl oyer has viol ated the Act by enpl oyi ng

| abor contractor Lenuel. Lefler to displace irrigators, tractor
drivers and other workers represented by and supportive of the
UFW [This aspect of the charge refers to the ripping

di scussed earlier. Nowhere in her testinony or in the
correspondence does M|l er advert to any know edge of Lefler's
doing tractor work in January. |ndeed, the injunction sought by
the Board does not even nention tractor work.]

Al of the above was done wi thout notice to or bargaining wth
the UF\Wand is part of the Enpl oyer's continuous course of
conduct designed to disaffect, displace, and discrimnate

agai nst enpl oyees supportive of the UAWfor the purpose of
underm ni ng and eventual |y decertifying the UFWas the

excl usi ve bargai ning representative for Respondent's enpl oyees.

Werefore, injunctive relief is requested in addition to
such other relief as wll effectuate the policies of the
Agricul tural Labor Relations Act.



On January 25, 1983, Caravantes replied to MIler's January
12, 1983 letter. 1In the letter, he denied the conpany had any
obligation to bargain over the renoval of alnond trees, contending that
the contract specifically provided that the conpany coul d subcontract
"the renmoval of alnond trees and supporting devices." (GCX 53, Article
17(B)(7).) 57 Wth respect to the pruning of prune trees,
Caravantes advised MIler that (1) approxinmately 10 people woul d be
needed for the pruning; (2) that work had already started and ( 3)
that it woul d take about 5 days. 1In fact, it appears from GCX 63 t hat
wor k had al ready been conpleted as of the date of his letter. ™
Caravantes identified the ranches where the pruning would be done (he
indicated it was really training of young trees) and that they had been
payi ng hourly, but he did not really respond to any of her requests for

information, in the main contending that

76. The contract does plainly provide this. Despite this, Genera
Counsel argues that since it was only renoval of a few dead trees it
was bargaining unit work. No extrinsic evidence was put on as to the
meani ng of the exclusion in Article 17(B) (7) and the only testinony on
the point was that the workers thought renoval of a few trees was unit
work. (V:22, 31.) The contract 1s too clear onits face to warrant
further consideration of the matter here. | find no unfair |abor
practice with respect to this issue.

77. GCX 63 indicates the pruning began on January 15, 1983 when
the Pritchetts, whom Caravantes identified as enployed for that
purpose, were called to work. See V:27. Caravantes advised MIler
that only they had seniority in the pruning of prune trees. GCX 71.
Mller testified she couldn't tell if it was true because she had no
seniority list. (V:27-28.) Because CGeneral Counsel has the burden of
proving discrimnation, I will only consider this aspect of the case as
a 1153(e) violation of Labor Code Section.
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no information was available. & He requested a neeting to

negotiate the rate on January 28, 1983. (GOX 71.) Wiether it was in
response to Mller's letter about when pruning woul d comrence, or in
response to recei pt of the charge (which was served by mail on January
21 and woul d al nost certainly have been received by January 25 when
Caravantes wote his letter), Caravantes al so wote:
W presently have no intention of pruning the grape vines
{Qigo )é%ér unl ess the conpany receives the necessary funds

W denand that you negotiate this issue as well on January 28,
1983. (&X71.)
Because of schedule conflicts, the partes were not to neet until

February 3, 1983. 19l

78. A the parties February 3, 1983 meeti ng Caravantes woul d
admt that the workers were paid piece rate, not hourly. FX 11, TR
2/3/83, p. 1. Accordingly, the setting of the rate w thout
consultation wth the union violates 1153( e) (as well as constitutes a
breach of contract) because it is a unilateral charge. |f Caravantes
had pai d the workers hourly, as he had in 1982, in the absence of
General Gounsel's show ng that the hourly rate had changed, it is not
clear that anything but a contractual violation would have been nade
out. Except for the renaining question of failing to provide
information, | shall not discuss this issue further.

79. In the neantine, MIler and Caravantes were | ayi ng down
a paper trail to cover their actions. Caravantes wote to Ml Il er
regretting her inability to neet on January 28 and suggesti ng February
3. (&X72.) MIller wote to Caravantes expl ai ni ng that she was
avai | abl e before January 26, but not on the 28th and corfirmng a
neeting date set up by Jame Quintana for the 31st of January. (QCX
73.) Caravantes replied to Mller that Quintana not only did not set
l(Jp a Janu)ary 31 neeting, but had no authority to set up neetings at all.
Q&CX 75.
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Before the next neeting, MIler replied to Caravantes:

You state that you do not intend to prune the grape vines this year

"unl ess the Conpany receives the necessary funds to do so. " W
request to examne the financial records for the follow ng
entities:

Tex- Cal Land Managenent, Inc.

Tex- Cal Land Co.

Tex- Cal Land Inc.

Tex-Cal Land Col d Storage

Tex-Cal Land Inc. Cold Storage No. 2
Tex-Cal Land Managenent Inc. Storage No. 3
Tex-Cal Supply Conpany

Tex-Cal Land Sal es

D amond S. Leasi ng Conpany

Uni versal Heritage Farm ng Corp.
Bonni e Barren Farns

Dudley M Steele Jr.

Dudley R Steele

The specific docunents that we need to examne at this time for
each entity are:

| ncone and expense reports and
bal ance sheets for 1981, 1982 and 1983 to date

Sal es records for 1981, 1982 and 1983 to date

I ncome tax returns for 1981 and 1982, including personal tax
returns for Dudley M Steele Jr. and Dudley R Steele.

(BX73.)
MIller requested the information for two reasons. First, as
already noted, was her belief that the delay in pruning was

discrimnatorily notivated:

[T]his year, when it appeared that the same thing was
happenlng again -- Because it had already been a nonth, and they
still hadn't started the pruning -- we decided this year to
request proof that it was, in fact, for financial reasons, and they
did really have sone justification for delaying the start of the
pruni ng? because it appeared to us that they were headed in the
same director (sic) as the prior year. And the prior year, that
had been one of the -- Wien | took over negotiations in 1982, that
was one of the biggest conplaints that | heard fromthe workers —
Was that they hadn't been working. They had only gotten a couple
of weeks of work in the pruning. (V: 36-37.)

* * *
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Second, was her:

. . . understanding . . . that all of these entities were
under the control of Dudley M Steele, and that they were
—In terns of being able to reflect accurately any financial
probl ens that the conpany many in fact be having, 1t was
necessary to see all the records related to all the entities.
Because | anticipated that, probably, the Tex-Gal Land
Managenent books may not show a | ot of noney; but that, since
the entities were all related -- It's very common in
agriculture that you can have an entity that's just a tax
shelter, and is |osing noney; while the other entities that are
rel ated are maki ng noney for tax purposes. (V: 36-37.)

She al so renewed her request for information concerning subcontracting
of alnond trees and the pruni ng of prune trees. ((I>(73.)§y
On January 21, Caravantes wote a letter in which he

stat ed:
Tex-Cal Land Managenent requests to meet and negotiate its annual
Col | ective Bargaining Agreenent on Friday, April 22, 1983. The
contract could expectedly cover the later six-nonths of 1983 and
any future tinme agreed by the parties. (GCX 74.)

By this letter, Caravantes indicated he woul d not bargain over

retroactivity. It was a position he would take throughout

subsequent negoti ati ons.

. ~80. On January 31, 1983, Caravantes denied her request for
financial information in toto. As to financial information about Tex-
Cal Land Managenment, he arqued that he was not claimng an inability to
pay, but only that the funds necessary for pruning had not yet been
received and her request for financial information was, therefore,

I nappropriate (XVi1:83;, GCX 75). Wth respect to the other entities
or Individuals about whom M1 ler had requested information, Caravantes
claimed he had no control over them Wth respect to the information
M1ler requested rePard!ng the prune trees, Caravantes indicated that
there were no payroll| distribution sheets for 1981 and 1982, but that
some for 1983 woul d be available soon. He never supplied them (GCX
75.) By a separate letter dated the same day, he advised MIler that
;%§-§al was cancel ling the contract effective February 2, 1983. (GCX
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That sane day, Bud Steel e exercised his proxy and called a
neeting for the sole purpose, he testified, of electing newdirectors
of Tex-Cal Land Managenent. He was conpel led to act, he said, because
the conpany was facing a crisis of a nunber of dinensions: Randy was
undergoi ng treatnment for al cohol addiction and was unabl e to provide
direction; (XX 45); the conpany was in serious financial straits
( XX: 46) since the | oan had not been approved by FiHA (XI1:61), and
it was not permtted to use any roll over noney; there were | abor
problens with the union (XIl:61) and problens wth the ALRB
(XI1:59). According to him he exercised the proxy for the sole
purpose of electing directors who woul d then elect officers to run the
conpany in Randy's stead, (XII:57; X1:48;, XX 47, see al so QX
13(a)); 81/ after he elected the directors, he had nothing el se to do
with the neeting. The Board took all subsequent actions on its own
initiative, (XX:48); he sinply sat inonits discussions. (XX:49.)
Marry Jane Steel e was el ected Acting President (XI1:58;, A&X 13( b)) and

Mchael Seele was el ected M ce-President in charge of cultural

practices.g—Z (&AX13(b) .)

_ 81. @AX13(a) Mnutes of the Special Meting to Hect the
new Directors is signed by Betty Kruger, Secretary GCX 13( b) are the
mnutes of the special neeting itself al so signed by Kruger.

82. Athough Betty Kruger was to refer to Randy as bei ng
"dismssed" at this neeting, VI1:96, according to Bud Seele, Mry
Jane S eele was chosen Acting Presi dent because he did want to cause
undue strain to his son Randy.

It was famly affar. . . . V¢ had a very delicate situation
there. | don't think she wanted to cause undue strain or

probl ems with her husband. After all he was ny son. | had a
certain anount of conpassion. | didn't want to hurt her or him
in any way.



Despite Bud Steele's testinony that he exercised the proxy
solely for the purpose of electing directors, it seems clear fromthe
rest of his testinony, as well as the testinony of others, that his
role was nore expansive than that. In the first place, he also
related that, prior to the nmeeting he secured Mary Jane Steele's and
M chael Steele's consent to serve as new officers of the corporation,
XI'1:57-58, which neans that he essentially chose them and, having
chosen them it seens highly unlikely he didn't discuss, at |east with

M ke Steele, why he wanted themto serve. &

Moreover, Mary Jane Steele testified that Bud Steele actually chaired
the meeting. (VI1:140.) The mnutes for the meeting indicate that
"efficiency and confidentiality on the running of the conpany was .
emphasi zed" and that Mary Jane Steele as the new President was

apprised "of the numerous Union problems and the current litigation
going on with the United Farm Wrkers and the business and financial
probl ens facing the conpany at the tine." (GCX 13( b) . ) However, she
coul d renmenber nothing specific of any discussions except the |ack of
funds for pruning (VI1: 134, 141) and no other w tness who was present
at the meeting providing any further details about what was di scussed
init.

The parties next net on February 3, 1983. Caravantes told
MIller he was there to hear the union's proposal on the tree pruning

rate. Mller pressed himfor information about what the conpany was

83. It was Mke Seele who was to energe as the President of
Tex-CGal Land Managenent when Randy was finally dismssed. As between
Mary Jane and Mke, only Mke knows enough about farmng to be able to
run a farmng operation. It seens unlikely Mary Jane Seel e was
%ﬁgﬁn Acting President except, as Bud testified, not to distress
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paying and told himthat in the absence of the infornmation she
couldn't even make a proposal. The parties di scussed what

i nformati on was avai |l abl e and di scussi on ended wth Ml |er
requesti ng whatever information Caravantes had. Nothing was ever
recei ved. & (V:46.)

MIler then questioned Caravantes about the grape pruning. He
said they planned to prune as soon as they got their operations
“together" and that depended, to a large extent, on the weather.
(V:47.) Caravantes said he planned to begin pruning by md- to end
February and to finish in March. (V:47.) Wen pressed by Ml ler
about when he would recall the crews, he said "the sane as the past".
Wary of |ast season's experience, MIler inquired which past years was
he tal king about, to which Caravantes replied he woul d check.

(V:47.) As he had done with respect to the tree pruning rate,
Caravantes now tried to deflect MIler's questions concerning pruning,
by asking her what she proposed concerning it. Once again, Mller
sai d she coul d have no proposals w thout know ng what the conpany
planned to do. (RX 11, Transcript 2/3/83, p. 10.) Mller asked
Caravantes why the pruning had been delayed. Caravantes replied:
| don't think it has been del ayed abnormally from any ot her
seasons, it's our position, its the sane, we usually prune in

the spring, our prerogative as to when, where, how [is a]
managerment right. (RX 11, TR 2/8/83, p. 11.)

84. (George Johnston, Hias Minoz and Caravantes finally
deni ed the rel evance of her request for information. The gist of the
conpany's position was that MIller only wanted to know what was
actually paid in order to propose a higher rate. (RX 11, Tr. Feb. 3,
1983, pp. 4-6.) That is not grounds to deny her request for
information. This is surely a violation of 1153( e) .
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Caravantes did rul e out beginning to prune the second week of
February because so much tractor work remnai ned to be done.

Wien M|l er requested infornation about the "noney problent,
Caravantes said they didn't have the funds. He woul d provide no
further infornmation, except to repeat several tines that fundi ng was
| ate and that "when they received funding for the next year they woul d
proceed wth their operations." (See e.g. RX11l, TR 2/3/83, p. 14,
16. See also V: 50.) Mller again asked for the financi al
information since "in the absence of financial records, ". . . it
appears that pruning was being intentionally del ayed.” (RX11, TR
2/18/82, p. 17; see aso V: 50.)

Amdst this wangling, MIler pressed for naintenance of
benefits. She told Caravantes that she had been advi sed by the
trustees that RFK rates woul d renain stable until Septenber, 1983.
Accordingly, she presented a new RFK proposal to be incorporated into
the union's Cctober 21 package. She now proposed $. 35/ hour from June
1982 through Septenber 1982 and $. 40/ hour from Septenber 1982 to
Sept enber 1983 after which the conpany woul d be responsi bl e for
nai ntenance of benefits. (V:53, RX11, p. 19.) Cravantes didn't
reply to the proposal: he sinply requested another neeting date.
MIler asked himto look at her RFK and think about it. (RX 11, p.
20.) Ater a brief discussion about the grievance procedure, the
neeting concluded. That sane day MIler wote to Caravantes, renew ng
her request for the financial information. (Q3X 78.)

O February 8, 1983, the Board sought and obtai ned a
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tenporary restraining order@ preventing Respondent Tex-Gal Land

Managenent and Dudley M Steele Jr. from

1. Recalling, hiring or enploying |abor contractors,
supervisors, foremen, crew bosses and pruning crews other
than those seniority crews that have, 1n prior seasons,
per f or med frunlnﬂ and tying work as exclusively listed in
Exhibit G (attached hereto and incorporated by reference
herein), upon comrencing 1983 vineyard pruning and tying
operati ons.

2. Recalling, hiring or enploying nmore than 40
seniority workers in each crew listed in Exhibit G

| T 1S FURTHER ORDERED that, if Defendant because of exigencies
beyond its control, requires nodification of the Tenporary
Restraining Order, pending hearing on the O her to Show Cause
shal | notify the ALRB Del ano Regional Director and petition the
Superior Court to nodify the Oder. (QX37.)

On February 18, after an Order to Show Cause hearing, the Court

entered a prelimnary injunction to the sane effect. (GCX 37.)

C.
Mbdul ar Far mi ng

Fromthis point forward, the chronol ogy of events becones
extrenely difficult to reconstruct. Al though what happened on the
ranches is clear enough fromthe testinony and the | abor
cont ract or/ cust om harvester invoices, it is only by piecing together
fragnents fromthe welter of often contradictory testinony gi ven by the
| andowners and David Caravantes that one can hope to draw any
concl usi ons about what actual |y happened i nside Tex-Cal Land Managenent
and why it happened. The lack of a firmchronol ogy is of particul ar
difficulty in assessing notive since a clue to notive often inheres in

t he sequence of events. Neverthel ess, upon

85. The TROwas based on the conpl ai nt whi ch i ssued on
February 2, 1983.
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consideration of the entire record, | find that what was identified at
the hearing as the concept of nodul ar farmng was put into effect
after issuance of the injunction and an el aborate fiction was created
accordi ng to whi ch | andowners woul d appear to cancel their |eases so
that |abor contractor/customharvester crews plausibly coul d be hired
to performthe necessary cultural practices on their ranches. In
advance of detailing the evidence supporting ny conclusion, | wll
quickly outline the pattern of seniority crew and | abor
contractor/custom harvester activity which ensued after issuance of the
prelimnary injunction.

The Payrol | Labor D stribution sheets indicate that from
February 15, 1983 until March 10, 1983, when they were laid off, the
seniority crews pruned and tied on the foll ow ng ranches only: 31, 47,
54, 56, 57, 62, 64, 65, 66, 67, 70, 71, 76, 77, 80, 81, 85, 88
They perfornmed no work on ranches 32, 33, 34, 35, 36, 37, 51, 58, 59,
60, 61, 68, 72, 73, 75, 79. (AXX63.) Before, during and after
the seniority crews finished working, |abor contractor crews were in

these other fields pruning and tyi ng.@/

86. There was also a snattering of sorting and repairing
stakes on ranches 47, 77 and 81 perforned by crews supplied by G| bert
Renteria throughout the nonth of February and i nto March, (QCX 144,
| nvoi ces col | ect ed behi nd check payabl e 4/25/83 to Renteria Farm
Services in the anount of $14, 729. 90.) and sone hoei ng of young Vi nes
in md-February perforned by Renteria Farm Services on ranches 47 and
8l. (See X 144, Invoices collected behind check payable to Renteria
Farm Servi ces dated 3/25/83 in the anount of $83, 533.44.) S nce
trai ning and hoei ng of young vines up to two years old is not unit work,
(see X 53, Article 17, Section B(10), and QX 214 and RX 14
indicate that there are young vines on this acreage, | cannot concl ude
that these invoices reflect unit work. (I reach the sane concl usi on
wth respect to the hoei ng of young vines on ranches 31 and 85
reflected in Renteria invoices of 3/23/83 in the sanme collection.)
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1
H RI NG OF LABOR CONTRACTORS/ CUSTOM HARVESTERS

1. On February 24-28 I/Qeuben Mendoza supplied crews to
prune ranch 34; —

2. On March 2, 3, 4, Reubenswendoza supplied crews to
prune and tie ranch 88, —

3. On March 2, 3, 4 Reglépen Mendoza supplied crews to prune
and tie ranch 33;

4., On March 4, 5 and JO/Reuben Mendoza supplied crews to prune
and tie ranch 73; =

5. On I\/Bgrl;h 4, 5, 7 Reuben Mendoza supplied crews to ranch
34, =

6. On March % Coy Vaught supplied crews to prune ranches 36
and 72; 82

7. On March 4, 5, 7, 8, 9 Mario Martinez suppbgled crews to
prune and tie ranches 35, 60, 79 and 73; —

87. See Invoice dated 2/28/83; total anount due:
$32, 675. 44 behi nd check payabl e to Reuben Mendoza dated 4/5/ 83
payabl e in the amount of $98, 622.40. QX 144.

88. See two invoices dated 3/4/83 for pruning and tying
vines on Ranch 88, collected with the invoices referred to in the
previ ous note.

89. See two invoices dated 3/8/83 for pruning and tying
ranch 32 collected with the invoices referred to in the previous note.

90. See two invoices dated 3/7/83 for pruning and tying
ranch 73 collected with the invoiced referred to in the previous note.

91. See invoice dated 3/7/83 tying ranch 34 collected with
the invoices referred to in the previous note.

92. See invoices dated 3/7/82 for each of the named ranches
col | ect ed behind check dated 4/25/83 payable to Coy Vaught in the
anount of $58, 188.16. A though no operation is described, the rate
appears to be a pruning rate.

93. See invoices collected behind check made payable to
Mario Martinez contractor dated 4/25/83 in the anmount of $31, 0128. 84.
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IR

8. Oh March 8,_9 Reuben Mendoza supplied crews to prune
ranch 51; =

9. O March 11 San Joaqui n Farm Labor supplied crews to
prune and the vines on ranches 47 and 81;

10. On March 15-19 John V. @Gl indo %ylppl ied crews to prune
and tie ranches 56, 77 and 66, —

11. Around the sane tinme (since the invoi ce nunber
precedes the invoice listed in [tem12 abovg%) John V.
@Gl indo supplied crews to prune ranch 58; =

12. The weekending March 16, QGoy Vaught supplied crevgg/to
work on ranches 33, 36, 59, 61, 64, 68 and 72. =

13. On March 21, \i&pn V. Galindo supplied crews to prune and
tie ranch 51. —

94. A though the invoi ces show work performed on ranch 49 on
March 7-12, as expl ai ned previously, | amnot considering work
perforned on these ranches. See invoices for those dates headed
"83,811.91 Total Ok' d" collected behind check nade payable to E B
Gl apon dated 4/25/83 in the anount of $6, 087. 78.

95. See invoice dated 3/10/83 coll ected behind the
i nvoi ces refereed to in notes supra.

96. See three invoices dated 3/11/83 col | ected behi nd check
ggtl egoéé/ %57/ 83 nade payabl e to San Joaqui n Farm Labor in the anount of

97. See invoi ce #2455 col | ected behi nd check nmade payabl e to
John V. Gdlindo dated 4/25/83 in the anount _of $28, 861. 77.

98. Ibid.

99. See invoices collected behi nd check dated 4/25/83
payabl e to Coy Vaught, supra, note 92. Some of the work done on the
ranches is not indentified, but the rates given for the work are either
pruni ng or tying rates.

100. See Invoi ce #2454, supra, note 97.



14. During the week ending March 25, San Joaquin Farm
hﬂyor supplied crews to prune and tie ranches 47 and 81;

15. On March 3&mﬁdmﬁn Gal apon supplied crews to prune
ranch 48. —

(CX 144 also indicates that Lem Lefler did a considerable amunt of
discing, ripping or floating on ranches 35, 57, 59, 61, 75, and 85
toward the end of February.lgy

Tex-Cal Land Managenent stipulated that from March 11 until
June 28, 1984, practically all work at Tex-Cal Land Managenent dried up
for the unionized crews. (XIV:3.) 104/ Early in March, Debbie MIler
began to receive daily reports that |abor contractor people were
working in the fields in violation of the injunction (V: 96) and after
March 11, 1983, efforts by steady enployees to find work at various
ranches were unsuccessful. Wen they sought work at the various

ranches, they saw crews at work in the fields, often under

101. See invoi ce nunbered 349106, supra, note 96. Qher
i nvoi ces for work performed on ranches 47 and 81 in late March are for
other kinds of labor. Since, as will be discussed, it has been
stipulated that after the seniority crews ceased pruning on March 10,
1983, there was no pre-harvest work available to any of the crews with
the exception of crew54, | will not detail this work here.
Stipulation X V:2.

102. See invoice dated 3/31/83, note 94, supra.

103. See invoices behind check made payable to Lefler Qustom
Harvesting, dated 4/25/83 in the anount of $6, 846. 00 and al so i nvoi ces
behi nd check made payable to Lem Lefl er dated 4/25/83 in the amount of
$68,468.00. Mny of the invoices behind the two checks are the sane.

104. QGCX 144 and 145 contain nunerous invoices for |abor
contractor/custom harvester work perforned on the | andowners' ranches
and paid for by Tex-Cal Land Managenent throughout the spring and early
summer of 1983. It is clear that non-union crews were doing the work
historically performed by Tex-Cal Land Managenent's organi zed enpl oyees
fromApril through the end of June, 1983. (XIV:3.)
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peopl e they knew to be Tex-Cal Land Managenent forenen, but were told
that Tex-Cal Land Managenent no |onger farned them HEforts to find
work at the office were equal |l y unsuccessful. Jorge Orozco testified
that about a week after he was laid off -- sonetine around March 17,
therefore —he asked David Caravantes for a job and was told Tex-Cal
Land Managenent had only 780 acres left. (1:32.) Esther Sandoval
testified that on March 19th, she went to the conpany's offices and
asked George Johnston for a job and Johnston told her Tex-Cal Land
Managenent had sold the Arvin fields and had only a fewranches left.
(11:120-122. )%

2.

Cancel l ation of the Leases; Mdular Farmng Fromthe end of

February, groups of |andowners started to "cancel” |eases on their
ranches until, by md-March 1983 Caravantes woul d assert to Mller, (as
he had earlier asserted to the enpl oyees who asked himfor work,) that
he only farned five ranches. A though Bud Steel e professed never to
have heard of "nodul ar Farm ng";@/ Mchael Steele, Mary Jane Steel e
and Randy Steele testified they discussed it with him Even David
Caravantes, who denied attendi ng nmeetings in which the term"nodul ar
farmng" was used, nevertheless admtted, first, that he "overheard"
and, second, that he actually engaged in di scussions wth M chael

Steel e and Bud S eel e about

105. As noted, sone enpl oyees were told this on March 17-19;
MIler was not to be formally told until the negotiating session of
3/28/83. The enpl oyees' recollectionis entirely consistent wth the
pattern of cancelled | eases; the |last of themwere purported y
cancel l ed on March 14, 1983 (AX 113).

106. Robert MacDonal d al so testified he knew no nore than
Bud about nodul ar farm ng.
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"units of farns and how they were going to finance them" (XM 1:96-97;
Xl X: 6.)£/ Bob Bart hol enew and Betty Kruger, too, recalled
di scussi on of the concept of nodular farmng, but both treated it as
i dea nerely thrown about, never actually inplenented. Barthol emew
recal | ed di scussions wth Bud Steel e and David Caravantes in February
or March 1983 about whet her FnHA woul d approve financing for "nodul ar”
farmng (XV:72), and Betty Kruger recalled a spring neeting (at
whi ch Bud Steel e mght have been present) when Mchael Seele
presented a plan for nodular farmng, but what it was she coul dn't say.
(VI1:96-98.)

| do not credit Bud's and MacDonal d's denials or Kruger' s,
Bart hol emew's or Carvantes' evasions. The testinony of the ot her

| andowner witnesses is too consistent wth the events in this case

not to be true. In the mdst of the chaos of Respondents'

107. The text of part of Caravantes testinony fol | ows:

Q (By General Gounsel) Do you remenber a meeting at the end
of March or the first part of Aoril wth Mchael Seele,
D. M. Seele and Betty Kruger, where there was a
di scussion of dividing up the properties that you —had
been farned by TEX-CAL prior to the all eged | ease
cancel | ati ons i nto nodul es?

A No. | attended a couple of neetings where there was
di scussi ons about financing farmng operations of various
snal | farns.

Q Wat farns were those?

A | don't recall the exact areas, but the | andowners were —
fromwhat | could recall -- were putting, or joining
together -- sone of the farns for financing purposes.

They wanted to seek outside financing for various
assortnents of the farns. | think D. M. Seel e was
financing some of his own and Mchael Seele and Betty,
but | don't renenber the exact proportions that they were
trying to do. |bid.



testinony, the idea of nodular farmng stands as a fixed pol e around
whi ch everything else finds its place. A though every w tness who
admtted hearing about the concept of nodular farmng defined it in
the same way, it is in the testinony of Randy, Mary Jane Steel e and

M chael Steele that the concept received its fullest exposition. Randy
Steele testified that his wife told hima new approach to farmng was
di scussed at a Board neeting he didn't attend. He placed the
conversation on January 28, 1983, or in the beginning of February. 108/
The new approach was intended to be nore cost consci ous and

consi sted of creating different nodul es for different ranches to go
into: "in other words, there woul d be a breakup of the nanagenent
conpany' s acreage that it was farmng.” (I1X:17.) Randy Steele al so
descri bed a conversation with his father in March or April during

whi ch the concept of nodul ar farmng was further el aborat ed:

Q (By General Counsel) And what did your father tell you
about nodul ar farmng during that di scussion?

A Hetold me that in order to circunvent the union
contract and to get out fromunderneath the union that he
was goi ng to nodul ar out certain ranches and put them under
non-uni on workers. Wse non-uni on or non-bargai ni ng unit
workers to work the ground, eventual |y harvest the grapes,
cultivate the ground, irrigate the ground.

Q A thetine did he also tell you that he was going to
| eave in your properties and the Barthol enew's
properties, your wiwfe's properties and DO anond S Leasi ng
properties?

A Yes, he did.

108. As | have noted, the Tex-Cal Board of Drectors net
January 28, 1983. Mary Jane Steele testified it met weekly after that.
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A

Did he tell you why those properties were going to be
left in the Tex-Cal Land Management operation?

| can't renmenber specifically why he said it was or why
he left those particular properties in the contract but |
remenber asking if -- if --

He related to me that he needed sonmebody to front for the
Management Conpany. David Caravantes was going to have
to be it. And take that 787 acres and according to his
schene or diagramthat he drew up, David Caravantes or
sonebody was going to have to head up that particular
nodul e which was Tex-Cal Land Managenent, which had gone
from7,000 down to 787 acres.

You nade reference to a diagram D d your father have a
diagramthere or did he draw one at the tine that he was
tal king to you?

No. He had drawn one up or wote one out where it was
said different ranches were in paragraphs and it |isted
the agent for the specific ranches and then the forenen
or supervi sor.

And there was roughly probably 6 different nodul es set * up,
run by different forenen wth different supervisors and
different nodul es?

| specifically can't renenber. No.

Q Dovyourenenber if D. M Seele was headi ng one of the

A

nodul es?

| think I think he was headi ng the one over Poso.
The ranches of Poso because | nmade a -- | renenber when
| looked at it in the vestings that he has, which is Tex-
CGal Land, owns a lot of ground at Poso and he hi nsel f
personal |y owns a | ot on ground at Poso, on this so-
cal | ed Poso Ranch.

(1 X:19-21; see also IX56.)
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M chael Steele described the concept of nodul ar farmng
simlarly, although, as | have noted, he placed inpl erentati on of the
scherme in April. According to him the | andowers broke into 4 or 5
different nodul es, wth each nodul e headed up by a | andowner
responsi ble for doing all the hiring. (M11:34-35.) According to
M chael Steele, however, the reason for the scheme was to obtain
financing. It was thought that if they broke into snaller units they
could get FnHA financing easier. (VIII1:37.)

Mary Jane Steele testified that the decision to have a
nodul ar farmng systemwas nade sonetine in February (naybe at a
Board neeting she didn't attend) and it was conveyed to her by Bud
Seel e

A (Mary Jane Steele) kay, this was after the

restraining order, that they were going to separate the
i ndi vi dual |andowners off,, take themaway from
Managernent, in order to get the crop pruned.

Q (General CGounsel) And when he said they, who did you
refer himto be referring to?

A The individual |andowners, you know, of the different
parcel s of land that were separated out. He called it,
well, | renenber himcalling it noduling it off.

Q Ddheuse atermcalled "nodul ar farmng?"

A Qould have. Mdulars are what | renenber, and he
described themas separate little entities and they
would farmtheir own or prune their ow, meaning the
| and hol ders.

Q Ddheindicate whether this plan had been di scussed at
that neeting?

A No, he just explained to ne this is what was going to be
done, so | assuned it was di scussed at the neeting.

Q ©DOdhe give you any indication at the tine table that
aﬂy gf this was going to be happening? DO d he say
en’”

A It was being effected as of then.
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bDd he state that?

> O

Yeah, basically, yeah. It went into effect as of then.

Q And did he tell you specifically which | andowers were
bei ng pul | ed out ?

A No. He did let ne know that nyself and Randy and Bob,
Bob Bartholonew s and Mke Steele's were going to stay
i n Managenent, Tex-Cal Land Managenent .

Q Exactly what did he say?

A  Vll, just that he was going to | eave our particul ar
pi eces in the Management structure and we weren't going to
go of f and separate and do our own thing.

Q And did he give you any expl anation of this decision?

A Wat do you nean, expl anation?

Q Wy this was bei ng done?

A In order to get the crop pruned in time. To ny

understandi ng, the way the restraining order was read with
the limted anount of people at such a late tine, they
woul d have not gotten all the crops pruned in tine. It
woul d have strung it out till June.

(VI :153-154.)
Frommd-February forward this is exactly what happened:
"l andowners" started "cancelling" their |eases: arrangenents were
apparently made by Mchael Steele to farmtheir |and and Tex-Cal Land
Managenent cl ai ned not to have anything to do with the farmng.
However, nothing essential changed in the rel ati onshi p between Tex- Cal
Land Managenent and the various | andowners except for the pretense,
109/

apparent|ly maintai ned only before the union and the Board, = that

Tex- Cal Land Managenent had nothing to do with

109. Thus, FntHA was not notified of the break-up of the
farm ng operation even though it was providing Tex-Cal Land Managenent
with protective advances to farmthe entire operation.
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farmng the land. Tex-Cal Land Management officers arranged to farmthe
ranches; David Caravantes arranged to pay for the farmng, and FnHA

funds, through Tex-Cal Land Managenent, were used to finance j .20

It is prinmarily Mchael Steele, by then Vice President of
Qultural Practices for Tex-Cal Land Managenent, who began to nake
arrangenent for |abor contractors and custom harvesters to prune the
ranches of the | andowners who had cancelled their |eases. A first, he
arranged to prune only his and his co-owners ranches and he said he
nade the arrangenents for his co-owers only as a favor since his
prinmary concern was to prune his own land (VII1:32). Soon his favor
cut a wde arc and, he admtted, he began to organi ze the work to be
done for the other |andowners, M11:27-28, just as was envi saged by the
nodul ar concept of farmng. According to Mchael Steel e he borrowed
the noney from Tex-Cal Sales, and Bud Steel e to pay for this

work; additionally sone contractors agreed to "carry thent

110. Randy also testified that regul ar Tex-Cal Land
Managenent foremen were shifted over to head up the various nodul es.
| X:26. This is consistent wth workers testinony that Tex-Cal Land
Managenent foremen were in the fields. Mreover, Board agent A
Mest as and vari ous workers observed Tex-Cal Land Managenent equi pnent
inthe fields, see e.g. 11:58, 65, 87. A so George Johnston, Tex-Cal
Land Managenent's D rector of Personnel, went to work for Tex-Cal
Sales as "field inspector" of the crops during the pruning and pre-
harvest work. (XI1:43-44.)

111. Bud deni ed | oaning any of his own noney to M chael
Steele; according to him he advanced noney from Tex-Cal Sal es only.
(XI'1:80.) | cannot concl ude that Bud advanced any of his own noney to
the nodul ar units. Bud spoke about using his own noney w th what
appeared to be a genui ne expressi on of anusenent at the absurdity of
such a proposition.

Mchael Steele also testified he borrowed noney from Tex-Cal

Land, Inc. (XIV:32.) See also X 187, Note fromMchael Seele to
Tex-Cal Land I nc.
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for awhile. (M1l :25)%2

According to Mchael Steele, the individual |andowners were
supposed to pay for the services perfornmed on each ranch and he had the
I nvoi ces sent to each individual |andowner through Tex-Cal Land's
office at 1215 Jefferson Street where the 3-S accounting service used
to be located (before it noved to the Edison Building). (MIl : 30-31. )
The bills were sent to Martha Fernando who works for Tex-Cal Sal es.

(M11: 32.) Ater naking these arrangenents, Seele "l ost track" of
what was to happen next but David Caravantes testified that he stepped
in and nmade arrangenents, unknown to any of the | andowners or to
Seele, to have Tex-Cal Land Managenent pay for all the work on the
various ranches from"protective advances " received fromthe FmA
According to Caravantes, this was done in an effort to get the | eases
reinstated: he sinply instructed the accounting service to send him
the bills.

| discredit Mchael Seele's and Garavantes' testinony on this

point. It isincredible to ne that Steel e undertook to incur

112. It appears fromthe fact that alnmost all the | abor
contractors and custom harvesters were paid after FnHA rel eased
protective advances, that Mchael Seele s testinony about bei ng
carried by | abor contractors and custom harvesters nay be true.
Additionally, despite his and Bud Seele's testinony that Sal es and
Land I nc. advanced noney for the purposes of farmng the nodules, it is
al so possible that the testinony about receiving advances may only have
been designed to support the claimthat the | andowners were capabl e of
farmng. In this connection, FnHA official Bob Anderson coul d not say
that Tex-Cal Land Managenent actually did use roll over noney, but only
that the agency was looking intoit. Snce there is only one check
payabl e to | abor contractor/customharvesters dated earlier than the
date protective advances issued, it is even possible that, if rollover
noney was used, it was used to pay the union crews in March. But this
is all speculative. Mchael Seele testified Sales and Land advanced
himthe noney to farmand for the purposes of this decision | wll take
himat his word.
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the trenendous financial obligation which farmng that land entailed
w t hout know ng how he was going to pay for it. Mreover, how coul d
the | andowners have cancelled their | eases, ostensibly for the purpose
of having themtinely pruned w thout know ng how the pruning was goi ng
to be acconplished? And since it is clear that Caravantes did pay for
it, it seens clear to me that that was the idea fromthe begi nni ng.
Accordingly, | find that fromor or about February 23, 1983, a schene
was devised by Bud Steele, and inpl enented by Mchael Seel e and David
Car avant es whereby the | andowners woul d purport to cancel their |eases
so that their land could be farned by | abor contractors and custom
harvesters enpl oyed for that purpose. 13

It is not imrediately clear, however, what the notive for the
scheme was. Randy Steele testified that the inpetus for the plan | ay
in Bud Steele' s union aninus; Mary Jane Steele and others testified
that the notive behind it was to get the pruni ng done and M chael
S eel e and Bob Barthol enew characteri zed the genesis of the schene as

a concern wth obtaining financing. At the outset, |

113. | shall separately consider the question of liability
for the schene in Part —, below. Before resumng the discussion, |
should note that contrary to General Gounsel's contentions, | cannot
conclude that the delay in commencing pruning was discrimnatorily
notivated. It is clear that FnHA noney was unavai | abl e and FmHA was
keeping a particular watch on use of "roll over" funds. |ndeed,
General Gounsel concedes that Respondent had fundi ng probl ens but,
she.arques, since it was prepared to use "roll over funds" to hire | abor
contractors, the fact that it wouldn't use themto hire its steady
crews, conpels a finding of animus. In the first place, it was
i mproper, perhaps unlawful, to use rollover noney and in view of that,
it seems just as likely that Respondent was waiting until the | ast
possi bl e nonent to start pruning in order to avoid resorting to the
nmoney. Secondly, since failure to tinely prune |eopardi zed the crop
and was one of the reasons for FnHA s concern about | oani ng any new
noney to Tex- Cal

(Foot not e cont i nued- --)
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(Footnote 113 conti nued——

Land Managenment, it is hard to view so self-destructive a course of
action (delay and the use of rollover noney, both of which threatened
FnHA funding) as a strategy ainmed at the union.

Moreover, no matter whet her General Counsel ' s inference of
discrimnatory intent based on the use of "rollover noney" depends on
the extravagant proposition that Respondent was required to use the
money inproperly in order to hire union supporters or if it is based on
the nore reasonabl e proposition that if Respondent used the noney
improperly, it had to do so in a non-discrimnatory manner, so |ong as
it was either reluctance to use rollover noney at all or the desire to
do the work nore cheaply with non-union | abor which was behind the
delay in pruning, the notive has to be considered economc. Fibreboard
Paper Products v. N. L. R. B. (1965) 382 U. S. 826.
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reject, Bartholemew s and Mchael Steele's testinony that the concept
was designed to obtain financing. As Barthol enew al so testified, FHA
to whom Tex-Cal Land Managenent was still |ooking for funding, would
not fund an operation w thout the | eases because w thout the |and,
there is no farmng operation. (X V:73; see also Testinony of Bob
Anderson, FnHA | oan specialist, XI:9; Bud Seele XI1:50.)

It is nore plausible that it was the Board' s obtaining the
injunction that triggered inplementati on of the nodul ar farmng system
as Mary Jane Steel e, Robert MacDonal d, David Caravantes and
Mchael Steele testified. (See RX 9 [MacDonal d's | ease cancellation];

XlV. 84-85 [Caravantes].)lgy Thus, Mchael Steele

testified:

Q (By General Counsel) Wy did you pick February 23rd to
cancel your |ease?

A It was getting late in the season, ny vines were in
real trouble, and | felt that if | didn't do something then
| was going to probably | ose the 1983 crop on those
particul ar ranches.

Q But you were aware that Tex-Cal Land Management had
al ready begun its pruning operation?

A | was aware that they had begun it.
Q kay.

A But | was also aware that they were, because of the

I njunction, the people that they were only allowed to
hire woul d never get to ny property.

Q How were you aware of that?

A | was told how many peopl e showed up for work, and | think
there was nine crews, 20 or 30 per crew, and Tex-Cal has
5000 some-odd acres, and | couldn't see how t hey woul d do
}hat on atinely basis and | got scared, so | cancelled the

ease.

114, Betty Kruger testified, however, that the injunction
was not instrunental in the decision to cancel her | ease.
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Q And did you cancel the |ease for any other reason?
A | cancelled the | ease because the taxes hadn't been

paid, the [ and paynents hadn't been paid, the vines

were in horrible shape, no cultural practices had

been done, and the buds were starting to push and if

they didn't get pruned then, we were in trouble, or

| was in trouble, and that's what | did that for. And

"Il probably do it again if the situation arises

agai n. (M11:42-43.)
It is clear nerely froml ooking at the amount of tine the seniority
crews spent on the ranches they did work, that all the ranches coul d
not have been pruned in short order by the seniority crews. 12
However, even this explanation fails to conpletely satisfy, for if it
accounts for the hiring of |abor contractor crews during the tine the
seniority crews were at work, it does not explain why it was necessary
to keep themafter the seniority crews were laid off on March 11, 1
Nor does it explain why custom harvesters were hired to do tractor
work historically perforned by the steadies: the February injunction
never even applied to themand their repl acenent by custom harvester
crews nakes the replacenment of the seniority crews seembut part of a
| arger pattern of displacenment of union crews that was forml ated

I ndependent|y of the existence of the

_ 115. Perry Amnian, a vitaculturalist called as an expert
W tness by Respondent, testified that to assure a good crop the vines
had to be pruned by March 15, 1983. (XMI1:7.)

116. See Itens 10-13 referred to above in Part 11, Section
(B)(3)(d)(l), pp 61-62.
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I nj unction. 1

In view of ny doubts about the injunction being the "cause"
of modular farmng, | do not need to decide whether evasion of an
injunction could be considered a legitinmate and substantial business
reason. W are left, then, with Randy's testinmony and Barthol onew s
prior statement that the nodul ar systemwas designed to circunvent the

uni on. 118/ However, there is reason to believe that the

117. Moreover, it doesn't explain why even while the hearing
was goi ng on customharvesters continued to be used: Tex-Cal Land
Management was using | abor contractors and cust om harvesters during
August, 1983. See Post Hearing Brief, pp. 35, 36; Mtion to Admt
General Gounsel BExhibit by Sipulation filed Gctober 7, 1983. |
di scount the invoices contained in QX 191 and 196 si nce Car avant es
testified that Lefler was using specialized equi pnent to disc and fl oat
the al nonds and that he was performng essentially a harvesting
operation in the al nonds whi ch may be subcontracted. See XX 54, 60,
63; XN X56.

As far as the invoices in QX 192 are concerned, General
Counsel only clains that discing on ranch 57 and on 66 on August 1,
1983 are unit work. Caravantes clained that seniority enpl oyees did
the invoi ced work on Lefler tractors. However, QX 226 reveal s no
di scing work on those ranches by seniority enpl oyees. Thus, it appears
that General CGounsel is correct as to those invoices.

As far as the invoices contained in QX 193 are concer ned,
General Gounsel contends that only the discing of Cal nerias and
cutting Enperor canes on ranch 76, the flat furrow ng on ranch 32 and
the cutting of Thonpson and Cal neria canes on ranch 72 are at issue.
Caravantes testified that seniority enpl oyees drove Lefler tractors on
these ranches. X X 51, 52, 53. Qe again, QX 226 indicates no unit
enpl oyees perforned work on these ranches on 8/ 15/83, the date of the
i Nvoi ces.

As far as the issues contained in QX 199 are concer ned,

Genreal Gounsel contends that only the discing and furrowi ng at ranch
76 on August 21, 1983; the discing and ripping at ranch 51 on August
21, 1983, and the cutting of canes and di sci ng on Ranch 66 on August
22, 1983 are at issue. Onhce again Caravantes cl ai ned steady enpl oyees
drove Lefler's tractors on those days. X X 58. Onhce again, QX 226
does not contain any indication that steady enpl oyees worked on those
ranches on those days.

118. At the hearing, Bob Barthol onew testified he did not
know why Bud Steele wanted to i naugurate the nodul ar system but in

(Foot not e cont i nued—)
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testinony of the Randy/Barthol emew faction was designed to nmake Bud

St eel e appear nore cul pable than he may be in order to establish the

| ack of cul pability of Randy, Mary Jane Steel e and Bob Bart hol enew.
Throughout Randy's testinony, the theme of hinmself as the cast-off
innocent is so consistently played that | quickly wondered whether its
conmpanion -- that of his father as a wongdoer -- was not nore a
reflection of how Randy feels about himrather than of what actually

happened.gl | ndeed, there are aspects of Randy's, Barthol emew s

and Mary Jane Steele's testinony -- Bud's adversaries in the bitter
corporate fight that has spawned several lawsuits -- in which it
appears that the three of themare studiedly tailoring their testinony
to avoid any inplication of personal liability in the events of this
case.

For exanple, Barthol emew testified he was not present at a
Board of Directors meeting of March 7, 1983 when the mnutes of the
meeting indicate his presence. There is no reason on the record why
the mnutes woul d be inaccurate, but there is every reason in the

charges and countercharges of defrauding the FnHA which flew at this

(Footnote 118 conti nued—-

At the hearing, Bob Barthol enew testified he did not know why Bud
Steele wanted to i naugurate the nodul ar system but in a declaration
filed in connection wth injunctive proceedi ngs, he stated that Bud was
using "labor contractors who purported to work for independent

| andowners in order to circunvent the UFW" (QCX 48, XV 72-73.) |
can treat this inconsistent statenent as evi dence. Evidence Code
section 1235.

119. It isironic that, as between the two men, one of whom
plainly tried to conceal and the other of whomtried to reveal "al | ",
It isthe testinony of the one who tried to tell "all"™ that gives me
greatest pause. | mght not believe Bud, but | don't trust Randy.

(Foot not e cont i nued—)



hearing for Barthol enew to deny being present at the neeting when the
| andowners ostensibly indicated they wanted to cancel their |eases.
(&AX179.) Smlarly, Randy's testinony that he started an
investigation into the use of |abor contractors when he returned to
work in the spring smacks of theatre in light of his other testinony
that he was kept inforned by both his wfe and his father of the
nodul ar schene. The notive for such a story can only be to
denonstrate his own | ack of know edge, and, therefore, cul pability, in
the schene. Even Mary Jane Steele's testinony evidences an intent to
keep her outside the corporate decision naking process-Thus, even
though the mnutes of the January 28 neeting indicate "corporate

ef ficiency and union probl ens” -- which could well be code words for
nodul ar farmng -- were di scussed, she renenbered none of the details
of the neeting. She could only recall a discussion of nodul ar farmng

taki ng pl ace outside the neetings she attended. =

(Footnote 119 conti nued—>)

G the two nen, only Bud showed any enotion in tal ki ng about
the other; in fact, at one point during his testinony his eyes filled
wth tears in discussing his relationship wth his son. Randy, on the
other hand, testified unenotionally, coldly, inplacably, generally
sparing hinself and inplicating his father whenever he could. 1| could
not avoid the inpression he was trying to hurt his father. Axd it is
uncl ear whether the truth al one woul d be sufficient to satisfy his
pur poses or whether he mght feel a need to enbellishit. This goes
especially towards his testinony about Bud's and his attitude towards
collective bargaining, in his telling, of course, Bud was obsessed wth
getting rid of the union while he was prepared to do his duty (although
not nuch likingit.) In assessing notive, then, | amnot relying on
Randy' s testi nony.

120. S nce Randy testified his wfe told himthat the
concept was di scussed at the Board neeting, her placing di scussion of
it outside the neeting is consistent wth ny sense of a consci ous
strategemon the part of the Randy/Barthol emew faction to
pl acet hensel ves outside the chain of events in this case.
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To these doubts about the veracity of Randy and Mary Jane
Seele' s testinony are added ot hers engendered by the totality of the
circunstances in this case. The difficulties facing Tex-Cal Land
Managenment were so nany that to isolate concern about the union and say
that this clearly domnated anyone's thoughts seens di sproportionate to
the scope of the rest of the probl ens the farmng operation faced.
Apparent throughout Bud's testinony and even nore apparent in his
attitude while testifying, was a ferocious concern to sal vage a farmng
operation on the brink of collapse, a goal so paranount he woul d pursue
it where necessary though it would |lead to a break with his own son.
The strength of that concern vitiates the single-mnded contention that

ever yt hi ng whi ch took place was desi gned to circunvent the union.

But if these doubts weaken the force of Randy's testinony, for
the reasons stated below, they are not sufficient to neet Respondents’
burden of proving a legitimate business justification for their
actions. (Gonduct such as took place in this case nust be consi dered
"I nherently destructive".@/ Such conduct nay be deened proscri bed
w thout need for proof of an underlying inproper notive, because it
carries wth it unavoi dabl e consequences whi ch the enpl oyer nust be
held to have not only foreseen but al so to have intended; as a result,
it bears "its ownindicia of intent." N.L. R.B. v. Geat Dane Trailers

1967) 388 U. S. 26, 33. |If the

121. As the Suprene Court noted in Rivcom Corporation v.
Agricul tural Labor Relations Board (1983) 34 Cal.3d 743, 758: _
"Whol esal e repl acenent of union w th non-union enpl oyees has a nanifest
and substantial adverse inpact on organizational rights." (See Phelps
Dodge Corp., 313 U. S. 177, 185.)
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conduct in question falls within this "inherently destructive"
category, the enployer has the burden of explaining away,
justifying or characterizing his actions as sonething different
than they appear on their face, and if he fails, "an unfair |abor
practice charge is made out." |d., at 228. Against the doubts as
to Resondents' real notives raised by the considerations detailed
above stands the general incoherence of the defense in this case.
There are so many evasions, half-truths and contradictions that to
attenpt to find out what was actually going on, is to do nore than
any of the Respondents cared to assist ne in doing. On this
record, | cannot say for sure why Respondents acted as they did.
Accordingly, | conclude that Respondents have not net their burden
of proof in presenting |legitmate and substantial business
justification for inplenenting the nodular farmng scheme, and |
find that, in diverting the work of their union enployees to |abor
contractors and custom harvesters crews through inplenentation of
the modul ar farm ng schene they viol ated Labor Code section 1153( c)
and (e). By all accounts, the pretense of using nodul ar farmng

ended in | ate June when the | andowners “reinstanted"lgy their | eases

and seniority crew were recalled.(Sip.)GV:.3)£§y

122. The reinstatement of the | eases was acconpli shed with
as little formality as their cancel | ati ons had been. |ndeed, Bud
St eel e speaks of the end of nodular farmng as "siml ated", which, of
course, | have found its begi nnings to be.

Q (By General Counsel) Wen was the | ease [reinstated] on
your properties?

(Footnote 122 and 123 conti nued---)
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d.

The Course of Bargaining after
the Mbdul ar Systemwas in Pl ace

The parties relationship was pretty much epistol ary
throughout the nonth of February. n February 4 MIler again requested
the financial information she had sought in her earlier letters:

Regar di ng pruni ng of grape vineyards; As we alleged i n charge
nunber 83-C&-7-D, it is our position that the Conpany is
intetionally (sic) delaying the start of the pruning season to

di spl ace workers supportive of the UWWA At our neeting on
February 3, 1983, vyou presented no informati on to substanti ate any
other reason for delaying the pruning. You said you were waiting
for funding. However, you again refused to provide any financi al
records to support your position.

V¢ again request all the financial records and i nformation
requested in our letters of January 26, 1983 and February 3, 1983
and any other infornation or records which support your position
that you do not have the necessary fundi ng to commence pruni ng.

Thi s i ncl udes any correspondence or communi cati ons between fundi ng
sources and Tex-Cal Land Managenent Co. Inc. or between fundi ng
iggr?)ces and any of the entities listed in ny letter of February 3,

(@X79.)

(Footnote 122 conti nued---)

A The exact date | can't recall but it was the latter part
of late spring. | would imagine, and | ' m just guessi ng,
it was kind of a -- it wasn't just a deadline there, it
was kind of a simulated type of deal that, say, in June,
possi bly Miy. There were three outstandi ng probl ens that
I, as a |landowner, was facing. nhe, the | ease called for
speci fic perfornmance of the | essee to debt service, pay
all the taxes, interest, keep the |ands free fromliens
and above all, work themin a husbandryli ke nmanner. They
failed in all those points.

(XI'l:48.)

123. Because of the conplexity of ny findings regarding the
work performed under the nodul ar system | shall collect all the
findings in a special summary of Findings of Fact at the end of this
opi ni on.
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She al so requested the pruning informnation:
- Payrol| Labor Distribution for 1983 tree pruning and any
other records if necessary to show the production information
requested in our January 12, 1983 l|etter.

- Nanes and address (sic) of workers who pruned trees in
1982 and 1983.

On February 11 she sent another copy of her February 3 package

I ncl uding the new RFK proposal. (GCX 80.) On February 11, she
requested the current nanes and addresses of the officers and directors
of Tex-Cal Land Managenent. Also on February 11, she requested

I nformation concerning the identity, hours worked, and gross pay of all
enpl oyees who received a vacation in 1982 and correspondi ng infornation
for all enployees who worked over 1,000 hours in 1982. (GCX 82.)

She requested this information in order to be able to bargain over
vacation; she wanted to find out who was eligible for vacation since
enpl oyees had not received vacation pay yet and the union was concerned
that they would not receive any. (V:58.) Mller wanted to bargain
for a guaranteed vacation for those who had received one in 1981, since
there was such a reduction of hours in 1982 and 1983. (V:58.) The
names of peopl e who received vacation in 1981 were provided. On April
20, 1983, she received GCX 65, the 1982 hours and gross pay for the

peopl e who received vacation in 1981. 124/

Concerned about Tex-Cal Land Management hiring, MIller sent
GCX 83, a list of relatives of seniority workers who were interested

In working for Tex-Cal Land Managenent in case there mght be

_ 124. She al so received simlar infornmation for previous year
show ng nunber of peopl e who qualified for vacation. (QX64.)
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vacanci es since GCX 53, Article 5, Section 3, provides for a preference
inhiring to famly menbers of unit enployees. On February 14, 1983,
Caravantes advised MIler that the obligation to hire famly nenbers
had ceased as of the expiration of the contract. (GCX 85. );gy On
February 14, 1983, Caravantes repeated his position that they were not
obligated to hire people under the terns of the contract. (GCX
86. ) 12¢

On February 16, 1983, pursuant to a discussion about taking
access, Caravantes wote MI|ler stating he woul d bargain about
access, but unless the union filed a notice of intention to take

access, he would not permt the union to take it. (GCX 87. )13y

On February 19, 1983, Caravantes advised MIler that her new
package was unacceptable and in bad faith; in his words, it was

"patent|y unacceptabl e because of many reasons.” He didn't

125. As a general rule, the ternms and conditions of
enpl oyment survive the expiration of a contract, but those aspects of
the contract regulating the enployee-union relationship do not. Bay
Area Sealers (1980) 251 NLRB 89. Thus, union security and check- of f
provi sions |apse, Industrial Union of Marine and Shipbuil ding Wrkers of
Arericav. N.L.R.B. (3d Gr. 1963) 320 F. 2d 615, cert, denied
(1964) 375 U. S 984, but | have found no cases indicating that hiring
provisions |apse. Indeed, Kheel, in his Labor Law treatise, section
20. 05, inplies that even a provision for the hiring hall does not
| apse and 1 f the hiring hall (which seems nost clearly a part of the
uni on-enpl oyee hiring relationship) survives, so nmust a provision to
hire relatives of workers. Accordingly, | conclude Respondent viol ated
Labor Code section 1153( e) by repudiating the contractual provision to
hire relativies and by failing to hire relatives.

_ 126. On February 17, 1983 M|ler sent the names of nore
relatives of seniority workers who were interested in working. GCX
88, GCX 90, 91 also names of people who wanted to work.

127. This is a violation of 1153(e) . See Q P. Mirphy

(1978) 4 ALRB No. 106 (Union entitled to post-certification access);
Bruce Church (1981) 7 ALRB No. 20.

- 81-



el aborate on the reasons, but he did request conciliation and agree to
the UFWs proposed nmechanization article of June 17, 1982. (GCX
89. )

On February 23, 1983, there was a neeting at the ALRB office
anong Tex-Cal Land Managenent representatives Elias Miunoz, David
Caravantes and George Johnston, and Board and UFWrepresentatives to
di scuss nodification of the court order to obtain nmore crews.

(V:75.) Athough MIler offered to help if they would give her a |ist
of additional workers, (V:75), she was told it was none of her
busi ness.

On February 24, 1983, Caravantes wote to MIIler advising her
that he had given up ranches 37, 36 and 34 and offering to effects
bargain. (GCX 92; V:76.) Mller responded by requesting infornmation
about names and addresses of |andowners who cancelled their |eases,
copies of any correspondence concerning the transactions, and any
docunents relating to the sale or transfer of the business to any other
entities. (GCX93.) 129" ghe then sent requests to bargain by
certified mail to all the named Respondents. (V:79; QX 95.) Mny of
the letters went unclai med.

Tex- Cal Land Managenent then sought |eave to nodify the
Prelimnary Injunction in order to hire up to eight additional crews

of up to 40 workers in each crew. On March 7, 1983, the Court

128. This exact article had been proposed as part of a package by
the conpany: what Caravantes did was to take it out of the package.
(V:71.)

129. MIller received sone, but not all infornation _
reque?t ed. (V:77.) She never recei ved any docunentati on concerni ng the
transfers.
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granted the noti on upon the foll ow ng conditi ons.

Before hiring the additional 8 crews all previous orders shall
remain in effect inthat the nine seniority crews al ready

aut hori zed shall be filled by seniority workers duly recal | ed, plus
additional workers to bring the crews up to full strength, in
accordance with the previous order of the court.

The conmpany will notify the union prior to hiring any of the

addi tional eight energency crews and gi ve the union an opportunity
to furnish the required workers. The conpany shall then give
preference to the workers supplied by the union before hiring any
addi ti onal workers necessary to bring the ei ght energency crews to
full strength.

(GX 42.)
After the nodification hearing, George Johnston, told MIler that the

conpany wanted the crews to be ready at the "Jail house" -- a common

hiring location -- at 6: 30 a. m. BY he next morni ng. Johnston

called Mller later in the afternpon to ask how many workers the uni on
woul d be supplying and MIler told him "all of theni:

And he said, "Ch, really?" and was very surprised that | said we
were going to be providing all of themthe next norning. And then
he said, "Vell, you know they have to bring pruning shears. V¢
don't have enough pruni ng shears. V& only have pruni ng shears for
about 50 or 60 people. And if they don't have pruni ng shears they
aren't going to be able to prune. ™

And | said well the Conpany has to provi de the equi prment
and he said, "Véll, we don't have the pruning shears." |
said "Vl |, how do you expect to have, you know, 8 crews
pruning i f you don't have pruning shears for then?"

He said, "Véll, they have to bring the pruning shears if
they want to work."
(VI:16.)

130. Mller first testified hiring was to begin at 6:00
a.m.; later she said this was a mstake: hiring would begin at 6: 30
a.m (M:19.)
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That evening MIler and sone UPWstaff peopl e began to call workers.
They started wth the list of famly nenbers that had previously been
supplied to Carvantes and then, calling on ranch coomttee people from
various other area ranches/ the Union established a network of
t el ephone call ers which by 5:00 the next norning had signed up 320
prospective workers. Mller gave Hias Minoz, Caravantes' assistant, a
list of 262 nanes and social security nunbers at 6:45 a. m and
anot her |ist containing 58 nanes and social security nunbers at 8:00 a. m.
(ax 146. ) BY

After MIler gave Minoz the list, Minoz clinbed aboard a
truck and addressed the assenbl ed workers. He told themthat the
conpany had sent recall letters to all the 40 crews that had worked in
the prior years' pruning season —approxi nmately 1400 enpl oyees —but
that he could only hire according to the court order. He also said he
would hire only if an enpl oyee had pruni ng shears and a soci al

security card in his possession. (VI:21-24. )1—32/ Accor di ng

131. Q&CX 146 al so contains sone nanes wth a |ine through
them The |ine denotes workers who were solicited the previous evening
but didn't showup. (VI:20.)

132. Minoz, who represented Tex-Cal Land Managenent duri ng
the hearing, stipulated that the conpany deni ed jobs to peopl e who did
not present social security cards. ( Xl:38.) Augustine Gnzal ez
testified that when he was hired by Tex-Cal Land Managenent in 1982, he
did not have to present his social security cards. (XI:40.) George
Johnson testified that presentation of the card has been a condition of
hiring since "some time | ast year" and especially during "nass
hirings." (XV:145.) | do not credit Johnston's testinony. But | am
not sure that hiring pursuant to the injunction requi red adherence to
the ternms of the contract. As | w | discuss below | believe the
March 8 incident is a. violation of Labor Code section 1153( c) for
other reasons. Accordingly, | wll not treat inposition or a
requirenent to present a social security card as a separate viol ation
01;] 1153( e) but as a tactic for elimnating sone workers referred by
t he uni on.



to MIler, about 40-50 enpl oyees without social security cards were
turned away, but it doesn't appear that |ack of pruning shears cost
anyone enpl oynent. (VI : 24-25.)13? By 10: 15, the conpany had hired
only three crews and Minoz announced only one nore crew woul d be
hired. MIller asked why only 4 crews were going to be hired when the
conpany had gone to court to demand a ceiling of up to eight crews.
Muinoz said he didn't know she should ask David. Mller tried to
speak to Caravantes in the field that day, but he refused to talk to
her. Ceorge Johnston testified that the reason only half the nunber
of crews was hired was that additional |eases had been pulled on the
nmorni ng of the nodification hearing. (XV:119.)

After the hiring was conpleted, MIler asked for a |ist of
t he enpl oyees actually hired in order to be able to give priority to
those not hired in the event the conpany did nore hiring. (VI:30.)
Munoz refused to provide one. She renewed her request to Caravantes in

a tel ephone conversation later that day and, he, too, denied it.

133. Mller said sone 40 to 50 peopl e were turned away
because they di dn't have cards.
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In the same conversation, she also attenpted to discuss access, but
Caravantes refused, saying "You know, | don't discuss proposals on the
phone and if you want to do anything sent it in witing. " (M:31.)

At around this time, MIler began to experience
difficulties even leaving mail. On March 9, 1983, when she went to the
Jefferson Street office to deliver a letter to Caravantes, the
receptionist, a wonman she had never seen before, refused to take it
wi t hout approval froma wonman named Martha whom she called on the
tel ephone. After calling Martha, the receptionist said she coul dn't
accept it just as another unidentified woman came out to tell MIler

they didn't work for Tex-Cal- Land Managenent. (VI:33.) 134/

Meanwhil e, the parties were attenpting to arrange a neeting
to negotiate the effects of the loss of ranches 34, 36 and 37.
However, there was sone difficulty in arranging it; in fact, Tipton
called to cancel an already schedul ed March 15 neeting on advise of
counsel. (VI:38.) She did propose other neeting dates. (GCX 101.)
Apparent |y anot her nmeeting was schedul ed for March 24, 1983, since
MIler refers to that date in GCX 104, a letter to Caravantes rem nding
hi mof the meeting and renew ng her request for various information
i ncl udi ng what was happening to the ranches. %/

On March 21, 1983, Caravantes wote to MIler advising her

that Tex-Cal Land Management was farming only ranches 31, 62, 65, 70

134. Mller testified about simlar problens delivering mail
on March 22, 1983. (VI: 40-41.)

_ 135. Caravantes cancel | ed the schedul ed March 23, 1983,
meeting because of illness. It was rescheduled for March 28. GCX 106.
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and 77. (QCX 105.) Mller's response was to send, by certified mail,
letters to each of the Iandowners, containing a |ist of steady
seniority enployees and identifying the seniority crews who were

avail able for work. See GCX 108; GCX 109 (certified letters).

The parties finally met on March 28, 1983. The neeting began
with Caravantes presenting Mller with a letter detailing the | ease
concel l ations, pertinent parts of which foll ow

Dear Ms. Mller:

As per ny letter of March 21, 1983, | informed you which
ranches Tex-Cal Land Management, Inc. has retained under |ease
agreenent. You have previously been given on ranch maps, so
you are wel |l aware which ranches Tex-Cal Land Managenent farned
Inthe past. (sic) Snply deduct the ranches Tex-Cal Land
Nhnagenentmﬁresently farns fromyour ranch maps and you can
sunmari ze whi ch ranches | was forced to surrender.

| presently do not possess the |eases to any of the ranches.
They are recorded | eases and for a little effort you can obtain
themat the county recorder's office. | understand that you
may obtain all pertinent information regarding | andowners from
the deeds, but enclosed you will find a list of ranch owners
and their addresses and dates of cancellation. Regarding your
request for information of communications, it is ny position
that all comunications between Tex-Cal Land Managenent's
Iam¥ers and the lawer's of the |andowners are privileged. But
to further our position, | fail to see how the information you
requested has any bearing on negotiating the inmpact on the
bargai ning unit.

Wiy you obviously want this information is relatively clever.

This information is solely related to a successor enployer's
case you are attenpting to nanufacture.

As to the reason why the | andowners cancelled their |eases, you
shoul d know that Tex-Cal Land Managenment was prevented from

mai ntai ning the ranches as prescribed in its recorded |eases.

You prevented Tex-Cal Land Managenent fromdoing that and you wll be

hel d responsi bl e.



Attached was the followng |ist

RANCHES EFFECTI VE DATE LANDOWNER
OF TERM NATI ON
32 3/ 2/ 83 Carl & Grace Steele
33 3/ 7183 DM Steele
34 3/ 23/ 83 M ke Gayle Steele
Robert & Jean McDonal d
35 3/ 7/ 83 C. A & Wl tha Hansen
36 2/ 23/ 83 M ke & Gyale Steele
37 2/ 23/ 83 Robert & Jean MaDonal d
Dovi e Horton
Wanda Quer ber
47 3/ 7183 DM Steele
51 3/ 7183 DM Steele
58 3/ 7/ 83 DM Steele
59 3/ 7183 DM Steele
60 3/ 7183 Robert & Betty Kruger
61 3/ 7183 Robert & Betty Kruger
64 3/ 7/ 83 DM Steele
68 3/ 7/ 83 DM Steele
72 2/ 28/ 83 Earl & I nbgene W nebrenner
73 2/ 28/ 83 Earl & I nbgene W nebrenner
70 3/ 7/ 83 DM Steele
81 3/ 7/ 83 DM Steele
88 2/ 28/ 83 Earl & I nbgene W nebrenner

MANAGEMENT LEASES - Ranches 31, 62, 65, 70 & 77.

After reading the letter MIler asked, "are you saying that these 5
ranches [ranches 31, 62, 65, 70 and 77] are the only ranches that are
being farned by Tex-Cal Land Managenent?" (RX 11, TR 3/28/83, p. 1;
VI:46.) Caravantes replied affirnatively.



The union took a caucus to read the letter and quickly
concluded that the list of cancelled didn't account for ranches 48, 49,
56, 57, 66, 67, 69, 71, 74, 75, 76, 78, 80, 8 and 89. Mller
asked Caravantes what the status of these | eases were. Caravantes said
ranch 48, 49 and 60 were not in the unit and MIler replied "those have
already been litigated'. He said the others nust have been left off by
mstake; he only had 5 ranches. He said he woul d
nail her the information about the other |eases "tonorrow'. (RX 11;

TR 3/28/83, p. 3.) 2 Wen MIler pressed himfor nore

informati on —copies of letters cancelling the | eases, phone nunbers
of the | andowners —Caravantes deni ed any obligation to supply the
information. (RX 11, Tr. 3/2/83, p. 5.) Mreover, he told her he
didn't know the phone nunbers of the | andowners. Mller was

i ncredul ous. She then asked how many enpl oyees woul d be needed for
the 5 ranches; Caravantes said nmaybe 12 drivers and 12 irrigators.
Wien she requested a seniority list, Caravantes said he woul d provi de
one, but never did. (VI:50.) She renewed her request for infornation
concerning the | ease cancel lations, the officers and directors of Tex-
Gal, and financial infornation about the other entities. (VI:52.)
Hnally, she stated that as far as the union was concerned Tex-Cal Land
Managenment was still in control of the land. (VI:52.) Caravantes

nade it clear he was only bargaining for 5 ranches. (M:53.)

136. The additional infornation was not to be mailed to
MIler until April 19, 1983 when Caravantes advi sed her that Mrshal
Platt, for Tex-Cal Land I nc. had cancell ed ranches 56, 57, 66, 67,
71, 75, 76, 78, 80 and 85 effective March 14, 1983. He further
contended that ranches 48, 49, 69, 74 and 89 were not part of the
bargaining unit. (GX113.)
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MIler asked about RFK. Caravantes said they had sent in
February payment and, they would only continue benefits for 90 nore
days; if the trustees woul dn't accept paynent they mght becone self-
I nsur ed.

Oh May 17, 1983, MIler wote to Tex-Cal advising himthat
the conpany had to continue to nake contributions to the pension plan
(JDLO and RFK even though the contract had expired. (GCX 116.)
Moreover, she advi sed hi mthe conpany woul d have to nmaintain the

benefits.

As you are well aware, the cost of the R. F. K. Mdical Han
(basic benefits wthout vision or dental) has been thirty-five
(35¢) cents per hour since the first payroll week in
Septenber, 1982. Tex-Cal has continued to pay only twenty-two
(22¢) cents per hour tothe R. F. K. Mdical Pan and to be
subsi di zed the remai ning 13£ per hour. Frank Deni son,
attorney for the RFK Medical Pl an, has informed me and has
infornled you, that the plan is no longer wlling to subsidize
Tex- Cal .

Accordingly, so that Tex-Cal enployees may continue to be
]go?/lerepl y the R. F. K. Mdical Fan, the Uhion denands the
ol | ow ng:

(1) That Tex-Gal contribute 35¢ per hour to the R. F. K.
Medical Plan retroactive to Septenber, 1982. The anount
whi ch nust be paid to that Tex-Cal enpl oyees nay continue
to be covered is $28, 630. 16 (see attached sheet).

(2) That Tex-Cal contribute 35¢ per hour for hours worked in
April, 1983 and subsequent nonths until such tine that
the R. F. K. Medical Fan indicates that the Contribution
rate necessary to maintain current benefits has changed
or until anewrate is agreed to as part of a new
col | ecti ve bargai ni ng agreenent.

Thi s does not change our negotiating proposal . Qur proposal
for vision benefits however, wll be resolved as part of
overal |l negotiations for a new contract.

The denand we made in this letter for contributions of 35£ per
hour is so that the R. F. K. Medical benefits currently in
effect nay be naintained. To refuse to maintain them



woul d constitute a unilateral change in terns and conditions of
work and would be a violation of the A. L. R. A.

(@X 116, see also VI: 91 et seq. ¥, see also X 117.) Mller's
letter reflected the position of the... trustees of the nedical plan
that Tex-Cal Land Managenent woul d only be permtted to remain a
participating enployer if it paid 35¢/ hour retroactive to Septenber
1982. Kent Wnterrowd had previously witten MI|ler. Dear Debbie:

This will confirmour conversation of Mnday, April 18, 1983,

as follows. | advised you that the Robert F. Kennedy Farm

Wor kers Medi cal Plan Board of Trustees would, of course, allow

Tex-Cal Land Managenent, Inc. to continue to be a Participating

Enpl oyer if they agree to contribute at the rate of 35¢ per

hour effective the first payroll in Septenber of |ast year.

' (QX 117)
Wnterrowd had taken the sane position in correspondence with
Caravantes. (GCX 116.) Caravantes wote back rejecting the union
demand, offering to pay 22£ per hour and requesting nmediation. (G. C.
118.) He also clained inpasse.

On May 23, 1983, Caravantes proposed 1981-82 contract

| anguage on access and discipline and di scharge, (GCX 119) thereby
abandoni ng their proposal to bar organizers who violated contract. That
same day, Caravantes al so wote proposing an "expiration” of the year's

bar gai ni ng:

137. A though there was sone testinony by MIller that Tex-
CGal Land Managerrent's April contribution check had been di shonored, her
letter in My does not advert to the conpany's not being current even
at 22¢/ hour. Accordingly, | conclude that until the Trustees
" cagggl | ed" coverage, Tex-Cal Land Managenent had nai ntai ned coverage
at .



As you wel | know, Tex-Cal Land Managenent, Inc. wll not agree

to a two year collective bargaining agreenent. It is Tex-Cal

Land Mynt's position that the tine period we have been

negotiating wll expire md-June 1983.

As you wel | know Tex-Cal Land Managenent, Inc. expects

maj or changes in nmany proposals and in |language. | am

requesting a neeting date to commence negotiating the new

col I ective bargaining agreenment for June 1983 thru June

1984.

| have previously requested a negotiation session and you

blatantly refused to do so. A further continued refusal

wll be interpreted as an abandonnment of the UFW

certification.

Uhderstand that Tex-Cal Land Managnent, Inc. is wlling and

has been willing to neet regarding the 82-83 proposal al so.

(&X 120; see also VI:104; see also X 126.) PRut cites

By this point, the parties rel ati onshi p had broken down.
MIller would continue to press for bargai ning with each | andowner, QCX
121, 122, 123, and Caravantes woul d ni bbl e at bargai ni ng, agreei ng on
snmal | points, such as her acceptance of the "conpany's nechani zati on
article and its access, discipline and discharge of fer," see QX 124,
but the rift between themhad becone inpassabl e: The workers want ed
their jobs; Caravantes wanted an end to the litigation. By the final
neeting on June 8, 1983, feelings ran so high that the workers took
over the neeting to accuse Caravantes of taking away their jobs.
Caravant es began the neeting by presenting a package of four

articles for a one year, 1983-84 contract. M/l ler expressed her
confusi on over what he was actual |y proposi ng and Caravantes expl ai ned
that he was beginning to negotiate for one year only, although he was
ot herwi se ready to negotiate separately for a 1982-83 contract. He
expl ai ned:

No, basically this neeting was to begin our negotiations for
this round, the upcomng contract, and that's all the



ot her dat o, you. know, Tor 1o ot et one, 11 yo have any -

proposals we'l | entertain them and file themaccordingly. (RX

11, TR 6/8/83, p. 2.)
Wien MIler inquired how he thought he could | eave the past year's
negotiations still in linbo, Caravantes expl ai ned that he "had
traditionally and historically" had a one year contract and woul d not
entertain anything other than a one year contract. (lbid.) Mller
insisted the negotiations could not be broken up in that way. She next
inquried who Caravantes was there to bargain for and he once again
insisted that he woul d bargain for 700 acres only.

The parties then di scussed Caravantes' accusation that Ml er
had fraudul ently substituted a w thdrawn nechani zation article when
she purportedly acepted the conpany's proposal on June 17. (M :117-
118; RX 10 6/8/83, pp. 5-7.) Wen MIler checked her proposal book

she di scovered Caravantes was correct, but she

expl ained that the substitution of the article was not only
meani ngl ess but al so inadvertant. 2! The parties discussed access.

Caravantes insisted that she sign a contract or file an access
petition. (VI:120.) The union caucussed and ret urned.

It was the workers, not MIler, who next spoke. The head of
the ranch coormttee rejected Caravatnes' proposal; he stated he wanted
the conpany to rehire everybody and negotiate for all the acreage.
Anot her wor ker spoke and Munoz asked himto identify hinself. The
wor ker refused, saying only, he worked for the conpany. Anot her

worker said, these are ny gunnen. The workers

_ 138. | credit Mller's testinony that she nade an honest
m st ake.

-03-



then denanded to speak to the real boss. Mller and a representative

from anot her uni on who was apparently present, al so questi oned

Caravantes' authority to agree to anything at all. Hias Minoz then

told MIler that if she would drop the charges, the | andowners woul d

reinstate the | eases. ¥ Wth discussion of these issues, the

neeting sputtered to a concl usi on:

Hias Minoz (E. M. ) :

E.

m o m O

M.

M
M
M
M

<

-

You know what you can do about that (putting the
peopl e back to work) Debbie, we told you yesterday.

Wiat ?

You can hel p us get our property back.

. Drop the charges for nothi ng?

You can hel p us get our property back, put everybody back
to work.

That was a gr eat deal you gave ne, drop the
charges, and nothing in return.

Nothing in return?

Véll, if you don't have any further proposals, |
don't see any.

V¢ got nore tine anyway.

Qur position, in terns of the bargaining goes, is

that when you're ready to bargain for the whol e 7,000
acres, let us know, you guys aren't bargai ni ng now,
you're still bargaining in bad faith, you re only
bargaining for a tiny tiny part of what you' ve gote

So, are you telling us Debbie, that we're not going to
have another negotiation session until we've got the
7,000 acres?

138a. This is a violation of the Act since it conditions

good faith bargaining on wthdranal of the charges. N. L. R. B. v. Kt
Mg. . (9th dr. 1964) 335 F. 2d 166.



D. M |"'"mtelling you when you get serious and you want to
bargain for a contract, for a contract for everybody t hat
we represent, what do you expect, do you expect us to
sign a contract for one crew? You re going to change the
contract to match your fantasy, your little 700 acre
ranch, there's no such thing as a 700 acre Tex-Cal, Tex-
Gl is 7,000 acres, you can't expect us to cone in here
and bargain for alittle tiny piece of it. Ve¢'re ready
at any tine to consider your proposals.

(TR 6/8/83, p. 12.)

Sonetine around June 20, 1983, Caravantes called to indicate
that he had proposals on "last year's contract" and "next year's
contract" but they were no different fromwhat MIler had already heard.
(VI:122.) Mller told himhe if had any new proposals to send themto
her. Caravantes pressed her for a meeting. She said there is no
poi nt unless you have a change in your proposals. (V:123.)
Caravantes sent her a letter indicating his outrage at her refusal to

meet . 8%

Caravantes called to see if she had received the letter and
i ndi cated the | andowners were considering reinstating the [eases. "He

said that |andowners were saying. . . we got theminto it so we

139. You refused to neet unless | present a witten
proposal first. W the hell do you think you are? A snal |
negotiation session could well result in all of your people
gol ng back to work next week.

To date the | owest wage you have offered Tex-Cal Land
Managenent, Inc. is $4.85 on 9/24/83. Yet you agreed to a
contract at $4.70 wth the rest of the Delano Gowers. Tex-CGl
Land Managenent w Il not pay above the industry rate just
because the Lhited FarmVWrkers singles Tex-Cal Land Managenent .

| denand that you neet and negotiate Thursday, June 30, 1983,
at 2200 p.m | have reserved the dvic Genter Hall for that
purpose. |If you have any interest in seeing that all your
enpl oyees are rehired, be there. (GQX 134.)
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have to get themout of it." (VI:124.) Pursuant to Garavantes'
denand, a neeting was schedul ed for June 30, 1983, but Ti pton cancel ed
the neeting. Mller and nenbers of the ranch coomttee presented

t hensel ves anyway and, confronting Caravantes, demanded to neet. He
told themto | eave his office or he would call the police.ii£/
(VI:127.)

Thi s hearing fol | owed.

140. Wthout citation of any authority* General Counsel
alleges thisis anindicia of bad faith. (OX 1(P) Arendnent to
Conplaint.) | don't see it that way. A though cancellation of the
neeting itself reflects on the conpany's good faith, once the neeting
was cancel led, MIler's invasion of Caravantes' offices is not
privileged and has no part in the bargai ni ng process. Mreover,
what ever force Caravantes refusal to neet has in inpelling a concl usion
o}‘f_bad faith is nore than dispelled by MIler's invasion of his
of fi ces.
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ANALYSI S AND CONCLUSI ONS

A
S ngl e Enpl oyer |ssue

CGeneral Counsel argues that all the business entities and
i ndi vi dual | andowners constitute a "single enployer”Y according

to the criteria enunciated by our Board in Abatti Farms (1977)

141. Inthis opinion, | amtreating the rubrics "single
integrated enterprise" and "joint enployer" as equival ent, although
sone comentators and courts have naintained the two terns are
conceptual ly distinct. Even those who do argue for the existence of a
di stinction between "single-integrated enterprises" and "joint
enpl oyers" admt that the national Board and many review ng courts
frequently treat the two concepts as one. See e. g. Mrris, Devel oping
Labor Law 2d Ed., p. 144? N. L. R. B. v. Browng-Ferris Industries (3rd
dr. 1982) 691 F. 2d 1117.

According to the Browning-Ferris court, the four-factor
"single-intergrated enterprise"test is reserved for cases in which
only "nomnal | y" separate enterprises are under consideration, while
the single-factor "joint enpl oyer" test applies to cases in which
miltiple entities which "in reality" are separate, but whi ch have
chosen to share control over |abor relations policy, are under
consideration. In elucidating the difference between the tw tests,
the Browning-Ferris s Gourt traces the pedigree of the truncated "joi nt
enpl oyer" test to its own 1942 opinion in National Labor Board QGondenser
Qrporationv. N.L.R. B., 128 F.2d 67, 71-72, inwhich it affirned the
national Board' s conclusion that, because both respondents controll ed
the labor relations of a group of enpl oyees, they were to be consi dered
a single enployer. The court ignores the fact that the Condenser
Corporation opinion nmerely affirns the Board' s opinion that the
enterprises in question were a "single integrated enterprise". (22
NLRB 347, 447-449.)

o ~In Saticoy Lenon Association (1972) 8 ALRB Nb. 94, the
di stinction between the two was put this way:

Wil e nany NLRB cases appear to treat the concept of joint

enpl oyer as identical to that of single enployer, there is an
inportant distinction. Joint enployer status nay be conferred
on two separate businesses, wthout regard to the presence of
common owner shi p and common rmanagerent. The critical factor is
whet her the two busi nesses possess joint control over the terns
and condi tions of enployment of a single work force. (lbid, IHE
Decision, at 19.)

(Foot note conti nued—>
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(Footnote 141 conti nued—~>

The distinction is useful, except that, as the NLRB 21st Annua
Report puts it, single-integrated enterprise status may al so be
conferred on two separate busi nesses despite the absence of conmon
owner shi p and contr ol

[T]he Board early reaffirned the | ong-established practice of
treating separate concerns which are closely related as bei ng
a single enpl oyer for the purpose of determning whether to
assert jurisdiction. The question in such cases is whether
the enterprises are sufficiently integrated to consider the
busi ness of both together....

The principal factors which the Board weighs in deciding
m?ether sufficient integration exists include the extent
of :

Interrel ation of operations;
Centralized control of |abor relations;
Common nmanagenent ; and

Common owner ship or financial control

PowNhE

No one of these factors has been held to be controlling, but
t he Board opi nions have stressed the first three factors,

whi ch go to show "operational integration,” particularly
centralized control of |labor relations. The Board has
declined in several cases to find integration nmerely upon the
basi s of common ownership or financial control. (N.RB 21st
Annual Report (1956) pp. 14-15.)

As the report nakes clear, it is "centralized control of |abor
relations", the single factor relied upon in the so called discrete
"joint enployer" analysis, that is critical to the finding of a
single-integrated enterprise. It seens clear, then, that the focus of
the single-integrated enterprise test as originally conceived, was no
different than that of the joint enployer test. Indeed, the Board' s
Annual Report quoted above actually calls single-integrated
enterprises "Joint" enpl oyers.

Cf course, sone Board cases have found the existence of a
single-integrated enterprise even in the absence of evidence of common
control of labor relations, see e. g., Abatti Farns (1977) 3 ALRB No.
83, IHE Dec. p. 19, but it seens to me that the obviously rel axed
application of the "rigorous" four factor test and its | oss of
integrity through being merged with a supposedly distinct and sinpler
"joint enployer" test indicates that there is no real difference
between the two. Both "tests" are sinply different ways to frane the
sane ultimate inquiry; nanely, as our Board put it in John J. Hnore
Farns (1982) 8 ALRB Nb. 20, do two or nore busi hess

(Foot note 141 conti nued——~>
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3 ALRB No. 83 and applied in cases follow ng Abatti Farms, lbid., e.g.
RivcomCorp. (1979) 5 ARLB No. 55, enf' d. 34 Cal.3d 743; John J.
Elnore (1982) 8 ALRB No. 20. The controlling criteria, not all of

whi ch need to be present in any give case, are (1) interrelation of
operations, ( 2) comon managenent, ( 3) conmon ownership and (4)
centralized control of l[abor relations —are net in this case, Cenera
Counsel argues, by proof, so far as the various business entities are
concerned, that (anong other things), all of themare "controlled
directly or indirectly by Buddy Steele" "who treats [their] assets as
his own", that many of them share office space and exchange personne
and exist for the purpose of aiding the farm ng operation of Tex-Cal
Land Managenent, including the Ilending of noney to Tex-Cal Land
Managenent without taking any security therefor; and by proof, so far
as the landowners are concerned, that (among other things) "they" have
held thenselves liable for the debts of Tex-Cal Land Managenent; that
"they" have | oaned noney to it without any collateral; that "they" have
| odged control of labor relations on their ranches in Buddy Steele and
M chael Steele who "orchestrated" the nmodular systemof farmng in
order to conduct the cultural practices on their land. (Post-Hearing

Brief, pp. 113-114.)

(Footnote 141 conti nued—->

entities denonstrate a sufficient degree of interrel atedness that it
nakes sense to treat themas co-responsi ble for [abor relations? This
ultinmate policy question which is but a variant of the "totality of the
ci rcumst ances" test corresponds to how several circuits have framed the
single-integrated enterprise test. It al so captured what is contended
to be the distinctive flavor of the "joint enployer" test. See, e.g.
Soule Gass and Gazing co. v. N. L. R. B. (1st dr. 1981) 652 F. 2d

1055, 1075 and authorities cited.
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It should be immedi atel y apparent fromny sumary of the
salient features of General Counsel's argunent that not all of the
criteria she relies upon apply equally to all of the Respondents. Thus,
no entities other than Tex-Cal Sales or Tex-Cal Land Inc. advanced
noney to Tex-Cal Land Managenent; only sone of the | andowners have any
interest in any of the other business entities naned as Respondents,
only sone of the | andowners play any part in the managenent of the
various corporations and not all of the | andowners even participated in
the nodul ar farmng schene. |ndeed, the evidence presented forns a
crazy-quilt pattern of sone Respondents involved in every decision
relevant to these proceedi ngs, sone involved in this case in one or two
capaci ties other than as | andowners, and sone concerned only as
| andowners. Mreover, as far as the business entities are concerned,
there is no evidence that any of them—except Tex-Cal Land Inc. (as
a landowner) and Tex-Cal Sal es (through the advance of "rol | over
noney") —was involved in the diversion of unit work through the
nodul ar system For the reasons stated bel ow | believe a single-
enpl oyer analysis is inappropriate in this case; to ny mnd, the
nodul ar systemof farmng is a peculiar exanple of the creation of a
nunber of alter egos "to take over" the business of Respondent.

1

The Status of the Individual s as Landowner s

Sone of the respondents appear in this case only as | andowners
who | ease their land to Tex-Cal Land Managenent for farmng purposes.
The anmounts of |land | eased by themvary greatly. Steve Hansen, for

exanpl e, | eases 67 acres of Ranch 31; Dovie Horton



| eases 160 acres of Ranch 37, Wanda Cuerber |eases 45 acres of Ranch
37. These landowners did not sit on the Board of Directors of Tex-Cal
Land Managenment or any of the other business entities in this case,
have no ownership interest in themand exercised no degree of control
over the labor relations of Tex-Cal Land Managenent. |In fact, under
the | eases, Tex-Cal Land Managenent had the exclusive right to perform
all necessary agricultural operations on the land |eased to it and so
complete is the delegation of responsibilities to Tex-Cal Land
Managenent that the | andowners thensel ves are not even responsible for
keeping up the obligations ordinarily incident to ownership, such as

debt servicing and payment of taxes. 4%

Not only is there no evidence that all of the | andowners had
any degree of actual control or even the potential for influencing

Tex- Cal Land Managenent decisions, there is no evidence

142. Indeed, had Tex-Cal Land Managenent sinply diverted unit
work without the participation of the | andowners through the "l ease
cancel | ations" | do not believe the | andowners woul d have coomtted an
unfair |abor practice. General Counsel overlooks this when she noves
to strike the | ease cancellations fromthe record. S nce | have found
nodul ar farmng to be a pretense, without the | ease cancell ations,
there woul d be no evidence that many of the | andowners participated in
the pretense. Indeed, considering the contractual relationship between
Tex-Cal Land Managenent and the |andowners, it is difficult to see how
any of the | andowners, as a | andowner, coul d have stopped Tex-Cal Land
Managenent from naki ng what ever arrangenents it wanted to farmtheir
land. It is possible, then, that none of the | andowners was consulted
about the | ease cancellations and that the shamof cancelled | eases
was undertaken w thout their know edge or consent. This would
certainly account for the fact that no | ease cancel l ati ons were
produced prior to the hearing. If this surmse be correct, all the
| andowners needed to do to avoid liability woul d have been to tinely
di savow or repudiate the acts taken in their name. S nce nost of them
refused to even defend thenselves in this hearing and those that did
i nsigt ed they cancelled their |eases, | have to take them"at their
word. "



that they could influence the decisions of the other |andowners. To
take the previous exanples once again, how could Steve Hansen, Dovie
Horton or Wanda Guerber influence the decisions of Tex-Cal Land,

| nc., Bud Steele or Robert MacDonal d? Even Bud Steel e (who, of
course, could cancel the [eases on his own |and and, as President of
Tex-Cal Land Inc. and a partner of record in Dianond S Leasing Co.
could cancel the |leases on |and owned by those entities,) could not
cancel the |eases on |and owned by Robert and Jean MacDonald, C. A. and
Wl tha Hansen, Mchael and Gayle Steele, Robert and Betty Kruger. He
m ght have been able to influence the decisions of these |andowners
based on whatever personal relationship he nay have had with them but
short of proof that he had sone conceal ed power over the |ands not
standing in his name that permtted himto act with respect to them—a
possibility hinted at, but never proved —that sort of personal

i nfluence does not satisfy any of the single-enployer criteria as they
are ordinarily applied. Accordingly, | reject General Counsel's
contention that by virtue of being | andowners, the individual
Respondents constitute a single enployer with Tex-Cal Land Managenent;
their status as | andowners does not endow themw th the capacity to

i nfluence the decision-nmaking of either Tex-Cal Land Management or each

ot her . 1%

143. Qur Board has already held that nerely standing in the
relation of a |andowner to a grower/harvester is not sufficient to
constitute one a single-enployer wth the one who actually farns the
land. Coastal Gowers Association, S &F Gowers (1981) 7 ALRB No. 9,
reconsi deration denied 8 ALRB Nb. 93; Saticoy Lenon Association (1982)
8 AARB No. 94. It is clear fromthese cases that the fact that the
| andowner s possessed the potential to cancel their |eases is not a
sufficient show ng of "integration" to constitute thema single
enpl oyer with Tex-Cal Land Managenent or wi th each other.

- 102-



So far as they appear in this case solely in their capacity as
| andowners, whatever liability any of themhas nust arise by virtue of
their individual decisions to participate in the nodul ar farmng
schene, and none can be held liable for the decisions of any ot her.
Mddul ar farmng , as described by various wtnesses, was an

i nstrunent of evasion of Respondent's Tex-Cal Land Managenent's | abor
| aw responsi bilities. The | andowners who cancel led their |eases only
to have Mchael Seele (Mce-President of Tex-Cal Land Managenent)
arrange for the cultural practices to be perforned on their |and and
to be paid for either by "rollover" noney fromthe sal e of the proceeds
of Tex-Cal Land Managenent's previous crops or out of protective
advances gi ven by FMHA to Tex-CGal Land Managenent nust be hel d to have
becone "di sgui sed conti nuances" of Tex-Cal Land Managenent. For each
of these | andowners thus becane an agent of the prinmary agricul tural
enpl oyer, Tex-Cal Land Managenent, for the purpose of permtting the
latter to evade its labor relations responsibilities and, as agents for
such a purpose, the | andowners becane agricultural enployers in their
own right.

The term™agricul tural enpl oyer" shall be |iberally construed

to include any person acting directly or indirectly in the

interest of an enployer in relation to an agricul tural enpl oyee

: and shal |l include any person who owns or | eases or

nanages | and used for agricul tural purposes.

Labor Code section 11404.( c)

A though the criteria for determning the exi stence of an alter ego

are as fluid as those for determning the existence of a
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single-integrated enterprise,** there is no question that it

appl i es to soneone acting nerely as the nediumfor another agricultural
enpl oyer to carry on its business while evading its |abor |aw
responsibilities. As | have previously noted, the classic definition
of alter ego is that it is "a disguised continuance of an ol d enpl oyer”
and one of the earliest cases to apply the concept anal ogi zed the

rel ati onship between an "ol d enployer” and its "alter ego" just as |
have here, nanely, as that obtai ning between a principal and an agent:

Were unfair | abor practices have been coomtted, the creation
of another structure by owners of the business, for the purpose
of continuing its operations but of frustrating the renedi al
responsibility for the wongs coomtted, will generally anount
to a disguised continuance of the ol d enpl oyer.

But the phrase can have a w der scope than this. [In National
Labor Rel ations Act perspective, it is also possible for a
busi ness to have the significance and effect of a di sgui shed
conti nuance of the old enployer, wthout owlership identity
necessarily existing, where such business allows itself to
becone a substitute in carrying on the operations, or sone of
them of the old enpl oyer, under a relationship serving to
benefit the latter's owners and i ntended as one of cooperation
with themin evading the consequences of the unfair |abor
practices commtted.

144. There is no bright line for distinguishing betwen single-
enpl oyer and alter ego status; in fact, the same criteria are applied
to make either finding with the exception that many authorities
consider anti-union notivation to be a sine qua non for finding alter
ego. onpare Fugazy Gontinental Corp. v. N. L. R. B. (B.C. dr. 1984
~__F.2d , 115 LRRM 2571 (anti-union intent rel evant, but not
essential) with Sicker, A Reconsideration of the Doctrine of Enployer
Successorship —A Step Toward a Rational Approach (1973) 57 Mnnesota
Law Revi ew 1051, 1064 (anti-union intent crucial). In viewof this
debate, the Fourth GQrcuit has recently proposed a "benefit to the
enpl oyer" test according to which an alter ego will be found only if
the transfer of business operations benefits the old enpl oyer by
elimnating his labor law obligations. Dengil S. Akirev. N.L.R. B.
(4th dr. 1984) F.2d , 114 LRRM 2180, 2184. Were, as here, the
change in the formof the business is the gravamen of the all eged
unfair |abor practice, it seens to ne alter ego doctrine shoul d apply.
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In different termnol ogy, such a situation nmay be capabl e of

bei ng regarded as one of agency, w thin the broad concept
entitled to be applied to the definitionin 29 U. S. C. A.
8152(2), that "The term'enpl oyer' includes any person acting as
an agent of an enployer, directly or indirectly***" or, in
nore conventional equitable phrase, it nmay be denom nated, from
participation agai nst the operation of the decree, as
constituting a direct instrunent of evasion.

Cf. N.L.R.B. v. CGGark Hardwood G. (1960) 282 F. 2d 1,
5-6.

Accordingly, | conclude that Robert McDonal d, Jean
MacDonal d, M chael Steele, Gayle Steele, Dovie Horton, Wanda Guer ber,
Betty Kruger, Robert Kruger, Carl Steele, Gace Steele, Earl
W nebrenner, |nogene Wnebrenner, D. M. Steele, Tex-Cal Land Inc. and
D anond- S Leasing Co. nust be held to have viol ated Labor
Code Sections 1153(c) and (e) by their participation in the
creation of alter egos for Tex-Cal Land Managenent. % Although no
letters appear fromC. A. Hansen, Wltha Hansen and Steve Hansen
cancel ling their |eases, none of these Respondents appeared to contest
the actions taken in their name and | believe they nust at |east be

hel d

NN N

145. Lease cancel | ations by Robert and Jean MacDonal d, and
by MacDonal d acting on behal f of Dovie Horton, Mchael and Gayle Steel e
and Winda Querber are in evidence as RX 9( A) ; cancel lations by Betty
Kruger and Robert Kruger are in evidence as RKX9( C) ; cancellations by
Earl Wnebrenner (as a principal and presurmably as agent for |nogene
Wnebrenner) are in evidence as RK9( D) ; cancellations by Carl Steele
(as a principal and presunmably as an agent for Gace Seele) are in
evidence as RK9( E) ; cancellations by Bud Seele and D anond S Leasi ng
are inevidence as RX9(F); finally, |ease cancellations by Mrshall
P att on behal f of Tex-Cal Land I nc. and in evidence as GCX 113.
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to have ratified them? |

shal | recomrend t he conpl ai nt be

di smssed agai nst only those | andowners who did not cancel their

| eases, nanely Mary Jane Steel e, and Robert and Theda Bart hol emew
Randy Steele as (at least) a partner in Danond S Leasi hg nust be
held liable for the | ease cancel | ation on property held by DO anond S
2.

The Status of the Landowners as Corporate (ficers

Next, we nust consider whether, in the case of any of the
| andowners who are al so corporate officers, there is any single

enployer liability for the acts of the corporations they either

146. Restatenent Agency 2d 894 provi des:

An affirnmance of an unaut horized transacti on can be
inferred froma failure to repudiate it.

The comment expl ai ns:

a. S lence under such circunstances that, according to the
ordi nary experience and habits of men, one would naturally be
expected to speak if he did not consent, is evidence fromwhich
assent can be inferred. Such inference may be nmade al t hough the
purported principal had no know edge that the other party woul d
rely upon the supposed authority of the agent; his know edge of
such fact, however, coupled wth his silence, would ordinarily
justify an inference of assent by him Wether or not such an
Inference is to be drawn is a question for the jury, unless the
case is so clear that reasonabl e nen coul d cone to but one
concl usi on.

c. If athird person, who has had dealings wth a purported
agent, reports these to the purported princi pal under

cl rcumst ances whi ch reasonably justify an inference of
consent unl ess the principal discloses his dissent, the
failure of the principal to dissent wthin a reasonabl e tineg,
i's, unless explained, sufficient evidence of affirnance.
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serve or control.” Apsent special circunstances, it is clear
that these additional capacities are not sufficient to create a personal
liability in the individuals for the acts of the corporations they

serve. Thus, in Chef Nathan Sez Eat Here (1973) 201 NLRB 343 the

national Board reversed the conclusion of its Admnistrative Law Judge
that the President and sol e owner of a Respondent corporation, who was
in conplete control of the assets, business operations and | abor
relations of the corporation —and who, noreover, participated in the
conm ssion of the unfair |abor practices at issue —was individually
liable for the conm ssion of unfair |abor practices by the corporation.
The Board held that in the absence of evidence that an individual
commtted some separate act justifying piercing the veil of a corporate
respondent, the national Board does not hold corporate officers liable
for the unfair |abor practices of the business entities they control.

Al though the hol ding of Chef Nathan Sez was in the context of

a backpay proceeding in which, for the first tine, liability was
attenpted to be inposed on the corporate owner, it is clear that the
sane consideration obtains in liability cases. In the recent case of

Contris Packing Conpany (1983) 268 NLRB No. 7, 1983 CCH, para. 11,582

the Board reversed a finding that a corporate president was

147. Bud Seele as proxy holder for Randy, and as either a
corporate officer or owner of Tex-Cal Land | nc.; Mchael Seele, Betty
Kruger, Randy Steele, Mary Jane Seele, and Marshall P att belong in
this class. This is no question that the interl ocking rel ati onshi ps
reveal ed by the evidence are an el enent in considering whet her any of
the business entities are parts of a single enployer, but that is not
t he sane question as whether the officers are to be consi dered
constituent parts as well.  course, the business entities/|andowners
are already being held liable with Tex-Cal Land Managenent for
diversion of unit work on the ranches owned by themby ny treatnent of
themas alter egos.



liable as an alter ego when (as CGeneral Counsel clains of Bud Steele in
this case, and as the Adm nistrative Law Judge concluded in that case)
the corporate president did what he wanted to do, "conpletely
indifferent to the formof the conpany". The Board said:

The rel evant | aw was summarized by the Board in Riley
Aeronautics Corporation, [1969 OCH NLRB para. 21, 207] 178
N.RB 495, 501 (1969):

"[E]asily the most distinctive attribute of the corporation is
its existence in the eye of the law as a legal entity and
artificial personality distinct and separate fromthe

st ockhol ders and officers who conpose i t . " Wrnser, D sregard
of the Corporation Fiction and Al lied Corporation Problens
(Baker, Voohis and Conpany 1927%, p~.11."The insulation of a
st ockhol der fromthe debts and obligations of his corporation
is the norm not the exception." N. L. R. B. v. Deena Artware,
Inc., [39 LCpara. 66,238] 361 U. S. 398, 402-403.

Neverthel ess, the corporate veil will be pierced whenever it is
enpl oyed to perpetrate fraud, evade existing obligations, or
circunvent a statute. |saac Shieber, et al., individually, and
Alien Hat Co., 26 NLRB 937, 964, enf'd. 116 F.2d (C. A. 8).
Thus, in the field of | abor relations, the courts and Board have
| ooked beyond organi zati onal formwhere an individual or
corporate enployer was no nore than an alter ego or a

" di squi sed continuance of the ol d enployer"fsouthport
Petroleum Co. v N.L.R.B. [5LCpara 51,126] 315 U. S. 100,
106); or was in active concert or participation in a scheme or
plan of evasion (N. L. R. B. v. Hpwood Retinning. Co., [1 LC para.
18,370] 104 F.2d 302, 304 (C. A. 2) ) ; or siphoned off assets
for the purpose of rendering insolvent and frustrating a
monetary obligation such as backpay ( N. L. R. B. v. Deena Artware,
| nc., supra, 361 U. S. 398); or sointegrated or intermngled
his assets and affairs that "no distinct corporate lines are
maintained." Id. at 403). 148/

148. | should al so point out here that contrary to General
Gounsel 's contentions, Robert MacDonal d's additional role as attorney
for various Respondents, does not make hi man "enpl oyer" under the Act.
As an attorney, MacDonald is nerely an agent for various principals
and while utilization of common agents is often a hall mark of single-
enpl oyer status of the principals, it does not suffice to make the
attorney-agent an enployer in his ownright. (Seee. g., Key a .
(1979) 240 NLRB 1013, 1018; N. L. R. B. v. Sott Printing G. (3d dr.
1979) 612 F. 2d 783.
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Accordingly, being a corporate officer of the business entities alleged
to constitute parts of the single employer in this case is not
sufficient to make the | andowners who are also corporate officers/owners
liable for the acts of any of the corporations in the conduct of nodul ar
farmng. 49

Accordingly, | shall require each of the | andowners to make whol e
only those enpl oyees who woul d have worked on their respective ranches
but for the hiring of [abor contractors/custom harvesters to perform
such work during the existence of the nodular farmng schene. Liability
of diversion of unit work pursuant to the nodul ar systemshall run from

the date any | andowner cancelled his/her or its |lease and shall end on

June 28, 1983, when the seniority crews

/
/

149. An exanple of intermngling assets or affairs that has
been held sufficient to find a corporate officer an alter ego of a
respondent corporation appears in Mchigan Drywal | Corp. (1977) 232
NLRB 120 enf'd (6th dr. 1980) 616 P.2d 977. In that case, the unfair
| abor practice involved failure to supply financial information and to
nake paynents required under the contract, and there was proof that
the corporate president had used a personal account to pay his
enpl oyees and had mxed his "personal " affairs with those of his
corporation. There is no such proof here.

It follows, therefore, that the requests for infornation
concerni ng the personal finances of Bud and Randy St eel e were
appropriatel y di sregar ded.



resuned work. (Sip. XIV:3.)Y O course, Tex-Cal Land Managenent and
any of the other entities which, according to ny discussion bel ow, are
held to be a single enployer withit, wll be jointly liable for any
nmake- whol e awar d.
3.
The Busi ness Entities as Part of a S ngle Epl oyer

The question renains, then, whether the business entities are
parts of a single-enpl oyer with Tex-Cal Land Managenent.

Under | abor | aw precedent, single-enployer analysis is used
inavariety of circunstances, fromdetermnation of jurisdictional
standards to determnation of liability of unfair |abor practices. In
the unfair |abor practice class of cases, the search for the true
enpl oyer ordinarily takes place wthin the context of sone corporate
change having taken place which itself is said to have affected the
bar gai ni ng obl i gati on: Y

/
/

/

150. S nce the nake-up of the crews, which woul d have worked
on particular ranches is obviously going to be difficult to determ ne,
per haps a systemof proportional liability between the | andowners woul d
be appropriate; under such a systema |andowner's liability woul d be
determned i n accordance with the anount of |abor contractor |abor
actual ly utilized.

151. This is not always obvious froma qui ck reading of the
cases. S nce the national Board often considers the identity of the
enpl oyer wel|l after the change has taken place, it appears that the
Board is sinply reconsidering the identity of the enployer, not in the
context of a change, but nerely because an unfair |abor practice has
been coomtted. The unfair |abor practice, then, appears to becone an
occasion for the Board to re-think the entire enpl oyer-enpl oyee
rel ationship for collective bargai ni ng purposes.
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The obligation of an enpl oyer to bargain collectively with his
enpl oyees' excl usive representation is a hard-won prize of
unioni zation. Economc conditions, hostility toward union, or
a conbi nation of both may cause a business with a current

col | ective bargaining obligation to undergo a transfornation
that has an uncertain inpact on this bargaining obligation.
Such a transfornation nay occur by selling an entire business,
cl osing down a portion of a far-flung operation, or

reorgani zing a corporate enterprise. In determning the "new
enpl oyer's duty to bargain collectively wth its enpl oyees
within the franmework of the National Labor Relations Act's
goal of "industrial peace,” the National Labor Relations Board
nust reconcile the tension between the col |l ective bargaining
rights of the enployees and the enployer's right to nake use
of his property as he sees fit. As a consequence, the NLRB
and the courts have devel oped three doctrines —the single
enpl oyer, alter ego, and successorship tests —to bargain
after a corporate transformation. These three doctrines are
applied in a nunber of factual contexts, including mnerger,
sale, transfer of assets, and corporate reorganization, wth
the ai mof hol ding one business entity to the |abor

obl i gations of another.

Not e, Bargaining obligations After Corporate

Transformation (1979) 54 New York University Law

Revi ew, 624, 624-25.

Qur Board cases, too, illustrate this principle. For
exanple, in Munt Arbor Nurseries, Inc. and Md Wstern Nurseries
(1983) 7 ARB No. 49, and RvcomCorp. and Rverbend Farns (1979) 5

ALRB No. 55, enf'd 34 Cal.3d 729, the Board exam ned the rel evant

indiciarelating to single integrated enterprise within the context of
the change in the enpl oying entity which affected the enpl oynent

rel ati onship
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In this case —except for the systemof nodular farmng —we
have no change in the nom nal enployer's structure or identity which
requires consideration of the relationship between Tex-Cal Land
Managenent and the various other business entities named as
Respondents. Indeed, the union and Respondent Tex-Cal Land Managenent
had negotiated a nunmber of contracts before the union thought to bring
any of the other Respondents into the bargaining. Wen it did turn to
the other entities, it did so only because MIler distrusted Tex-Ca
Land Managenent's representation that it had no noney to begin farmng
and al | eged the existence of a single-enployer relationship only for
the purpose of attacking the clainms of financial difficulties.
Moreover, at the point when MIler first claimed that the business
functioned as an integrated enterprise, there is no evidence that unit
wor k had been transferred
to any other entity and that sone "new' agricultural enployer had cone

into existence. %

Accordingly, | reject General Counsel's contention that at
| east prior to the advent of modular farmng, a single-integrated
enterprise, consisting of all the naned Respondents existed which is
therefore responsible for the unfair |abor practices in this case.
Rather, it seenms to me that the search for the "new enployer” in this
case nust commence when Tex-Cal Land Managenent clained it was no

| onger responsible for farmng the land of the | andowners who

152. Qur Board has had occasion to treat transfers of unit
work simlar to that which took place in this case prior to the advent
of nodular farmng and it has never found it necessary to re-think the
entire enpl oyer-enpl oyee relationship. Seee.g., Tex-Ga Land
Managenent (1982) 8 ALRB No. 85.
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cancelled their leases: it is only then that the enployer of Tex-Ca
Land Managenent's enpl oyees energed in a different guise. And the
"alter egos" —those who purported to succeed to the enpl oynent
obligation in this case —were the |andowners. Wth the exception of
Tex-Cal Sales and Tex-Cal Land Inc., as the source of funds for nodul ar
farmng, the other entities had nothing to do wthit. |t seens

I nappropriate, therefore, to treat the other entities as enployers when
they had no enployees. Accordingly, the conplaint is dismssed as to
Tex-Cal Supply Co., the various Tex-Cal Cold Storages, and Cal Agri-
Sprayers. (See e. g., Laramee Transit Inc. (1976) 224 NLRB 56,
enf'd (1st Gr. 1977) 559 F.2d 1200 in which the Board exam ned the

153/

rel ationship between a number of trucking entities and held only one of
them who actual |y succeeded to the business of the original enployer,
as the alter ego; the Board specifically excluded a truck renta
company as part of a single enployer.) Different considerations,
however, obtain with respect to Tex-Cal Land Inc. and Tex-Cal Sales.

As | have previously noted, Mchael Steele testified he borrowed noney
fromboth Tex-Cal Land Inc. and Tex-Cal Sales in order to fuel, so to
speak, the nodular system |t seens to ne, then, that both of these
entities nust be held jointly liable with Tex-Cal Land Management

and the respective | andowners for the creation of the alter ego

rel ationshi ps previously discussed. ¥

~153. It follows, then, that Caravantes had no obligation to
supply financial information relating to these entities.

154. The rel ati onshi p between these two entities and Tex-Cal
Land Managenent exenplify a nunber of the indicia of single-enployer
status. By virtue of his holding the proxy for

(Foot not e cont i nued—>)
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B

The Alleged Failures to Provide Information

| nt roducti on

Throughout the text of this decision, | have dealt with
General Gounsel 's all egations concerning the failure to provide
information. Neverthel ess, a nunber of questions still remain. 1In
view of ny conclusion that Tex-Cal Sales and Tex-Cal Land I nc. nust be
I ncluded as part of the alter ego of Tex-Cal Land Managenent in the
nodul ar farmng system it renains to be consi dered whet her the refusal
to turn over financial infornmation concerning it was an unfair | abor
practice. General CGounsel additionally contends that the failure to
turn over infornation relating to the lack of funding for pruning, the
| ease cancel lations, and the identity of Tex-Cal Land Managenent's
current officers and directors al so constitute violations of the Act.

1

| nformati on Goncerni ng the Lack of Fundi ng for Pruning

As | have noted, Caravantes refused to turn over any
i nfornati on concerning Tex-Cal Land Managenent's funding difficulties

because he said he was not really claimng an inability

(Foot note 154 conti nued—y

Randy, Bud actively controll ed Tex-Cal Land Managerent; as President of
Tex-CGal Land Inc. or a proxy holder for Earl Wnebrenner and Tex-Cal

Sal es he control |l ed those conpanies, too. By virtue of his
participation in devel oping the nodul ar farmng schene, the | abor
relations policies of Tex-Cal Land I nc. and Tex-Cal Land Managenent was
identical. Fnally, the three entities are an integrated operation:
Sales and Land Inc. supplied noney;, Land Inc. held the | and;, Tex-Cal
Langll Managenent performed the cultural practices and Sales sells the
pr oduct .
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to pay a certain wage, but only that, he had no noney to pay
anything at all.

In general, an enpl oyer has a duty to disclose only
information that is rel evant and reasonably necessary to the
intelligent performance of the union's function as bargai ni ng agent,

N.L.R.B. v. Truitt Mg. @. (1956) 351 U. S. 149. A though

i nformation concerni ng wages and fringe benefits is presuned rel evant,

N. L. R. B. v. Rockvell-Sandard Gorp. (6th Gr. 1969) 410 F. 2d 953,

957, information relating to a conpany's general financial condition and
profitability is "not ordinarily pertinent to [a union's] perfornance
as bargaining representative.” Soule Qass and Qazing (. V.

N.L.R.B. (1st dr. 1981) 652 F.2d 1055, 1082, rather, it nust be shown

"by reference to the circunstances of the case" the precise rel evance
to the bargai ning obligation of the data requested. Qurtiss-Wight Gorp.
v. N.L.R.B. (3d dr. 1965) 347 F.2d 61, 69.

However, where [as here] the enpl oyer, during bargaining, puts
inissue infornmation not presunptively relevant, the enpl oyer
nust produce data to substantiate its clains. As the Court
stated in Truitt Manufacturing, supra, "[g]ood-faith bargai ni ng
necessarily requires that clains nade by either barga ner shoul d
be honest clains . . . If such an argunent [inability to
af ford wage i ncreases] i's i nportant enough to present, in the
give and take of bargaining, it is inportant enough to require
sone sort of proof of its accuracy." 351 U.S. at 152-53. In
Tel epronpter Gorp. v. NLRB, 570 F.2d 4, 9, 97 LRRM 2455 (1st
dr. 1977), this court held, "[when the enployer itself puts
profi tabi I|ty in contention —as by asserting an inability to
pay an |ncrease in wages —information to substantiate the
enpl oyer's position has to be disclosed.'

(Soule Qass and Gazing Go. v. N. L. R. B. 652 F. 2d, at
1082.)

Thus, the question becones whet her Caravantes' assertion of inability

to commence pruning touched upon a bargai nabl e i ssue in
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the way that the conpany's assertion in the Tel epronpter case of |ack

of profitability of its operations touched upon the bargai nabl e i ssue
of the wages it could afford to pay its enpl oyees. (Seafarers Local 777
v. NNL.R. B. (D.C. Qdr 1978) 603 F.2d 682, 697, n. 69.%¥

In Hrst National Mintenance Gorp. v. N. L. R. B. (1980) 452

U. S. 666, the Suprene Gourt classified nmanagenent decisions in three
broad categories: (1) those having only an indirect and renote i npact
on the enpl oynent relation; (2) those having an inpact on the

enpl oynent relation and whi ch are excl usively an aspect of the

rel ati onshi p between enpl oyer and enpl oyee, such as |ayoffs, work
rules, production quotas, and ( 3) those having a direct inpact on the
enpl oynent relations but which are not directly "about . . . conditions
of enpl oyment through the effect of the decision may be . . . ." The
court stated that with respect to the third class of decisions, which
a deci si on about when to prune appears to be, it would require

bar gai ni ng, only if the benefit, for |abor-nanagenent rel ations

and the col | ective bargai ni ng process,

155. In Seafarer's Local, supra, the court observed:

The basi c reason for our conclusion that Yellow and Checker
were not required to provide the data requested by the Uhion is
that this data related to the Conpani es' decision to institute
| easing and this deci sion was, as we have expl ai ned above, not
a mandatory subject of bargaining. In addition, as the Union
represented only the coomssion drivers, the infornmation it
requested would not "ordinarily [be] relevant to its
perfornmance as bargai ning representative: and in such cases the
courts have required "a special show ng of pertinence before
obliging the enployer to disclose.” * * * In order to prevail
the Uhion woul d at | east have been required to denonstrate, as
to the informati on requested concerned individual s outside the
bargaining unit, that it was relevant to sone bargai nabl e
issue. * * * The Whion nmade no such show ng.
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out wei ghs the burden placed on the conduct of the business." (456
U.S. 672.) It nust be noted that the court still requires a show ng

of an effect on the enployment relationship in order to trigger its

benefit/burden analysis; since, in the abstract, a decision about when
to prune does not necessarily inpact on the amount of work avail abl e,
and since | have found no rel ationship between the delay in pruning and
the decision to subcontract —the former not being discrimnatorily
motivated and the latter being so notivated —I| nust conclude there was
no duty to bargain over when pruning woul d begin. ¢ Accordingly, |
concl ude Respondent had no duty to turn over the information concerning
the lack of funding for pruning.

2

The Duty to Turn Qver Infornation
Goncerni ng the Lease Cancel | ati ons

As detail ed above, the | ease cancellations in this case
occurred within the context of extensive subcontracting of unit work.
It has I ong been held that infornation relating to the subcontracting
of unit work nust be turned over. See, e. g., Chio Mdical Products

(1971) 194 NLRB 1, G and Machi ni ng Gonpany (1973)

156. The question is a close one: Had | found the pruning
to be deliberately delayed, it is clear that Respondent woul d have had
a duty to turn over the requested information for then there woul d
have been a link between the delay in pruning and the eventual use of
subcontractors and infornation rel evant to subcontracti ng nust be
provided. In the absence of such a finding, however, the question as
not ed above becones whet her Respondent had a duty to bargai n over when
it began to prune and that ultinately turns on whether there was any
i npact on enpl oyees inherent in the decision. | ammndful that
Respondent del ayed the pruning | ast year only to subcontract a portion
of 1t, but I can only assess its notives this year in light of the ful
record. For the reasons stated previously, | cannot conclude the del ay
in pruning was discrimnatorily notived.
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201 NLRB 815. Accordingly, | conclude Respondents had a duty to
di scl ose such information and viol ated Labor Code section 1153( e) in
failing to do so. %

3

The Duty to D sclose Informati on Concerning the Identity The
Qurrent Gficers/Drectors of Tex-Cal Land Managenent

As stated above, the standard for disclosure of infornation
Is relevance to the union's perfornmance of its bargai ning obligation.
The national Board has held that requests for information as to the
specific relationship between different conpanies in the context of
conpl ai nts about transfer of unit work between themis rel evant:

Next we turn to whether the particular itens of infornation
requested in the letter are relevant. Itens 1-9, 12, and 13
of the Uhion's request are directed, in general, towards
obtaining infornmation as to the specific rel ationshi p between
Respondent and Mai nt enance Devel oprment and/ or General Buil di ng.
I[temrs 10 and 11 of the Union's request seek infornmation tending
to establish whet hen Respondent has assigned or contracted work
to Mai nt enance Devel oprent and/ or General Buil di ng.

Evi dence establ i shing commonal ity of officers/ directors,
supervi sors, and the |ike woul d make tenabl e an assertion by
the Union that Respondent had the power to transfer

enpl oyees and work to these other conpanies in order to

ci rcunvent the provisions of the M ntenance Contractors

157. German states the general principle this way:

Thus, in a dispute arising froma subcontracting provision of
the | abor contract, the union can secure information fromthe
enpl oyer about its dealings wth subcontractors, such as nanes
of and correspondence with subcontractors, contract terns, and
products produced. Fawcett Printing Gorp. (1973). And the
enpl oyer wll be required to produce infornmation about the pay
and classification of enpl oyees within the conpany but outside
the bargaining unit, when the union is asserting that the

enpl oyer has inproperly excluded those enpl oyees fromthe
barga; ning unit. (Grman, Basic Text on Labor Law (1976), p.
412.

-118-



Agreenent, including paynents to the health and wel fare pl an
and payi ng the agreed-upon wage rate. Evidence establishing
that General Building or M ntenance Devel opnent was usi ng
Respondent' s equi pnent or supplies or that General Building or
Mai nt enance Devel opnent was performng work previously
perforned by Respondent woul d | end sone credence to a union
contention that Respondent had viol ated the subcontracting
provi sion of the agreenent. Thus all the infornation requested
concerns the rel ationshi p bet ween Mi nt enance

DCevel opnent / General Bui | di ng and Respondent and coul d nake
tenable the Lhion's contentions as to violations of the
contract by the Respondent. Therefore the Union has
adequately stated what inforrmation it seeks and the purpose
for which it is to be used. Accordingly, the Union, having
nmade a show ng of rel evance for the infornmation sought, is
entitled to receive that information.

(Realty Maintenance Inc. d/b/a/ National Q eaning
Gonpany (Decenber 16, 1982) 265 NRB No. 173.)

Accordingly, | conclude Respondent had a duty to provide
this informati on and viol ated Labor Gode section 1153( e) in failing
to do so.

4.

The Duty to D sclose Information Concerning the
Financial Gondition of Tex-Cal Sal es/ Tex-Cal Land Inc.

As | have noted, the request for infornation concerning Tex-
Cal Sales and Tex-Cal Land Inc. cane in the context of an omi bus
request for information which I have concluded was |argely irrel evant
because unrel ated to what was happening to the unit. Wen the form of
the request is so defective, | do not believe Respondent can be held
to a duty to have responded to those parts which mght have been
appropriately requested. Accordingly, | find no violation of the Act
inthis respect.

C

The Allegedl%/ D scrimnatory Refusal to Hre the
Enpl oyees Referred by the Uhion on March 8, 1983

As discussed earlier, Respondent sought |eave of court to



hire additional enployees on March 7, 1983. The court granted the
request and issued an order permtting Respondent to make up to eight
additional crews providing that the union be given the opportunity to
refer workers to fill the crews. |In fact, the union did produce enough
workers by the tine of hiring on March 8, 1983, to nake up the
additional crews, but Respondent hired only four crews, contending

that it no longer needed 8 crews because it |ost the |eases on
additional ranches the very norning it sought the injunction. GCeneral
Counsel alleges that Respondent's refusal to hire the four additiona
crews was discrimnatorily notivated.

I n advance of considering this contention, I nust nake two
prelimnary observations. First, the nere failure to conply with the
court's order does not establish a violation of our Act, although it
may be contenpt of court. Second, it nust be recognized that the
enpl oyees present at the "Jail house" by dint of the union's effort
that nmorning had no right to be hired superior to that possessed by any
other agricultural enployee. The statute does not provide them any
preference in obtaining enployment; it nerely prohibits the Respondents
fromrefusing to hire them because of their union activity.®®® In view
of the fact that Johnston was on notice that MIler would be supplying
the addi tional enployees requested by Tex-Cal Land Management and that
the only reason proffered for refusing to hire themwas the sham one
that additional |[eases were cancelled | believe General Counsel has

nade out a

158. The additional enpl oyees referred by the uni on were
obviously not seniority enpl oyees, and though sone of themmay have
been rel atives of unit nmenbers, that is not the grounds General GCounsel
relies on to show di scrimnation agai nst them
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violation of the Labor Code section 1153(c). ¥ However, it also
seens to ne that any renedy ow ng to the enpl oyees turned away on
March 8, 1983 nust be limted by the fact that, when the seniority
enpl oyees were |aid off on March 10, 1983, they had a preferential
right pursuant to the contract to be hired to the jobs then filled by
| abor contractor crews doi ng the pruning.

D

The A leged Wnilateral Change in
the Failure to Maintain Benefits

General Counsel and the UFW®Y contend that Respondent nade

a unilateral change by failing to pay the rate required by the
trustees to properly fund the RFK health plan. Neither Ceneral
Counsel nor Intervenor cites any cases which hold that, in the
absence of a provision in the contract requiring maintenance of
benefits, the failure to maintain themis a unilateral change.
Moreover, although the evidence is that it was the trustees of the
RFK pl an who cut off benefits, the union argues that Respondent is
responsi ble for it:

Here, Respondent has, in effect, unilaterally changed the

status quo by failing to maintain the | evel of benefits the

enpl oyees were entitled to under the expired coll ective

bargai ning agreenent. By refusing to pay the updated enpl oyee

contribution rate the Respondent has cut off all of its
enpl oyees' nedi cal benefits.

159. Thus, all enployees turned anay March 8, 1983,
whet her by reason of not having a social security card or the
additional |ease cancellations are entitled to backpay.

160. This is the only issue briefed by the union. See
Intervenor's Post Hearing Brief.
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It is the Uhion's belief that an agricultural enpl oyer has the
responsi bility of naintaining the sane |evel of benefits it
provided its enpl oyees under an expired collective bargai ni ng
agreenent during the course of negotiations for the new
col | ective bargai ning agreenent. This does not nean that the
Lhi on bel i eves an enpl oyer is trapped into providing the sane
| evel of benefits regardl ess of circunstances/ but rather that
the enpl oyer has a duty to bargai n over any change in the
existing |level of benefits.

(Post Hearing Brief, pp. 5-6.)

In this case, Respondent did naintain its contribution |evel
and di d bargai n over mai ntenance of benefits. | believe that
requiring an enpl oyer to pay a higher contribution rate in order to
mai ntain benefits in the absence of a bargai ned-for naintenance of
benefits provision, is tantanount to inposing a specific contract
term Labor Code section 1155.2. Absent a finding of failure to
bargain in good faith which mght justify ny inposing a particul ar
| evel of benefits as a renedy, there is sinply no authority for
requiring it as a natter of |aw

E

RESPONDENT' S BAD FAI TH

There seens little question that Respondents engaged in a
variety of conduct which, ordinarily, would add up to a concl usi on of
bad faith: its refusal to bargain over acreage it was actual ly
farmng, the refusal to bargain over the tree pruning rate; its
refusals to provide infornmation; its discrimnation agai nst uni on
nenbers —to list only a fewof the unfair |abor practices here
found —all of these anount to a subversion of the bargai ni ng
process. As always, though, the process of negotiations requires
anal ysis of the conduct of the other party and in this case the

union's conduct raises difficulties of its own.
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There are only two subjects really discussed at the tabl e,
nanel y, subcontracting and RFK and the union's interest in naintaining
RFK benefits was so paranount that MIler always returns to discuss it
amdst the nost bitter discussions between her and Caravantes. Anot her
I ndi cation of how crucial nai ntenance of benefits is to the union is,
as | have noted, that it is the only issue briefed by it. There is no
question that Caravantes rejected nai ntenance of benefits; but he
didn't refuse to bargain over it. Indeed, his initial reason for
rejecting the open-ended version of it is reasonable. Even when MIler
offered a ceiling on the cost of maintaining benefits for the contract
year, Caravantes was not required to agree to it. Athough in the
context of Caravantes®other actions, it cannot be said that he was
bargaining in good faith on this single item it is necessary to detail
his responses in order to guage the appropriateness of Mller's
ultimate position on RK

Wien it was cl ear Caravantes rejected nai nt enance of benefit
and retoractivity, Mller's tactics shifted: she noved from
attenpting to achi eve these goals at the table to denmandi ng themas a
right. The union filed an unfair |abor practice charge alleging that
the failure to maintain benefits was a unilateral change and denanded
paynent of the cost of the plan at $.35/ hour retroactive to Septenber
1982. The denand was nmade in reliance on Wnterrowd's refusal to
accept anything less. In naking her demand, MIler tries to steer
clear of appearing to represent the trustees of the plan; neverthel ess,
| believe she has overstepped her rol e as coll ective bargai ning

representative in denanding on May 17, 1983, that Tex-Cal
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Land Managenent pay the amount past due in order for its enployees to
be covered by the RFK nedical plan.

As a general matter, the trustees of the RFK nedical plan are
fiduciaries and represent the interests of the beneficiaries of the

plan. Sheet Metal Workers' International Association (1978) 234 NLKB

1238. As such, they neither do, nor can they, engage in collective
bar gai ni ng:

The trustees of [a union trust fund] sinply do not, as
such, engage in collective bargaining. The terns
"collective bargaining" . . . 1s defined by §8(d):

"[ T] he performance of the mutual obligation of the enployer and
the representative of the enployees to nmeet at reasonable tines
and confer in good faith with respect to wages, hours, and
other terns and conditions of enployment, or the negotiation of
an agreement, or any question arising thereunder, and the
execution of a witten contract incorporating any agreenent
reached if requested by either party, but such obligation does
not conpel either party to agree to a proposal or require the
maki ng of a concession . . . ." 29 U.S.C. 8158(d).

Under this definition, the collective bargaining
representatives of an enployer and a union attenpt to reach an
agreement by negotiation, and failing agreement, are free to
settle their differences by resort to such econom c weapons as
strikes and | ockouts, with out any conpul sion to reach
agreement. See Carbon Fuel Co. v. Mne Wrkers, 444 U. S. 212,
219, 102 LRRM 3017; NLRB v. Insurance Agents' Internationa
Union, 361 U. S. 477, 495, 45 LRRM 2704.

N.L.R. B. v. Avax Gorp. (1981) __ U. S.
107 LRRM 2769, 2774,

The trustees are required to performtheir obligations totally outside
the system of negotiation and economc pressure that |ie at the heart

of our collective bargaining system

. . . they can neither require enployer contributions not
required by the original collectively-bargained contract, nor
conprom se the clains of the union or the enployer with regard
tothe latters contributions. Rather, the trustees operate
under a detailed witten agreenent, 29 U. S. C. 8186(c) (5 (B) ,
which it itself the product of bargaining between the
representatives of the enployees and those of
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the enployer. |Indeed, the trustees have an obligation to
enforce the ternms of the collective bargaining agreenent
regardi ng enpl oyee fund contributions against the enpl oyer "for
the sol e benefit of the beneficiaries of the fund. "

N.L.R. B. v. Avax Gorp., lbid.

Accordingly, the trustees had a duty to continue payi ng nedi cal
benefits to whonever qualified under the terns of the plan and the
col | ective bargai ning agreenent and any di spute they had wth Tex- Cal
Land Managerent had to be resol ved between themand Tex-Cal Land
Managerment. (obviously, the union as representative of Tex-Cal Land
Managenent ' s enpl oyees, has an interest in the actuarial soundness of
the plan, but that interest can only be asserted w thin the bounds of
good faith bargaining: the union can insist on higher benefits and it
can bring whatever economc pressure it can to bear on Respondent to
get it to pay the higher benefits. It cannot, however, w thout
stepping beyond its role as collective bargaining representative do
what the trustees thensel ves cannot do, nanely, insist upon a higher

contribution rate as a debt, past due and ow ng to the trustees, in

order to inprove the soundness of the plan. S nce this illegal approach
to RFK appears in the context of the only real substantive bargai ni ng
done by the parties, it nust be concluded that it tainted the union's
entire approach to bargai ning. Accordingly, | find the union to be in
bad faith and will decline to order contractual nake-whol e for any

diversion of unit work after

161. The Court characterizes the trustees as fiduciaries by
determning their obligations, anong other statutes, under ER SA Qur
Board has held that the UPWpl ans are governed by ER SA  Bruce Church
(1983) 9 ARB Nb. 74, Ruling on Metion to Sri ke Appendi x to ALJ
Deci si on.
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May 17, 1983, Bruce Church (1983) 9 ALRB No. 74. (Ordinary backpay

_ _ _ 162 /
wll, of course, be due for that period of time.—

162. In viewof the pretextual nature of nodul ar farmng, |
also grant General Counsel's notions for costs as agai nst Respondent s
Tex-Cal Land Managenent/ Tex-Cal Sales only. Only these two have the
record of multiple violations of the Act deened critical in Sam
Andrews, Ibid. (SamAndrews Sons (1983) 10 AARB No. 1.)
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V.
SUMVARY OF FI NDI NGS

1. That Respondent Tex-Cal Land Managenent viol ated Labor
Code section 1153( e) by transferring ripping on ranches 34 and 75 to
Lem Lefl er Custom Harvesting on January 2, 1983;

2. That Respondent Tex-Cal Land Managenent viol ated Labor
Code section 1153( e) by transferring harrow ng, ripping, and discing
to Lem Lefl er QustomHarvesting on ranches 31, 59, 61, 62, 64, 70,
71, 85 and 88:

3. That Respondent Tex-Cal Land Managenent viol ated Labor
Code section 1153( e) by transferring ripping or harrowing to Lem
Lefl er Custom Harvesting on ranches 58, 60, 65, 77, 85 and 88 on
January 18, 1983;

4. That Respondent Tex-Cal Land Managenent viol ated Labor
Code section 1153( e) by changing the prune tree pruning rate from
hourly to piece rate without bargaining with the UFW

5. That Respondent Tex-Cal Land Managenent viol ated Labor
Code section 1153( e) by denying information requested by the UFW
relating to the tree pruning rate;

6. That Respondents Tex-Cal Land Management/ Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranch 34 viol ated Labor Code
sections 1153(c) and (e) by hiring |abor contractor Reuben Mendoza to
prune ranch 34 on February 24-28, 1983;

7. That Respondents Tex-Cal Land Management/ Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranches 33 and 38 viol ated Labor
Code sections 1153( c) and (e) by hiring Isbot contractor Reuben
Mendoza to prune and tie ranches 33 and 88 on March 2, 3, and 4, 1983;



8. That Respondents Tex-Cal Land Management/Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranches 34 and 37 viol ated Labor
Code sections 1153(c) and (e) by hiring [ abor contractor Reuben
Mendoza to prune and tie ranches 34 and 73 on March 4, 5, and 7, 1983;

9. That Respondents Tex-Cal Land Management/Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranches 32 and 37 viol ated Labor
Code sections 1153(c) and (e) by hiring |labor contractor Coy Vaught to
prune ranches 36 and 72 on March 7, 1983;

10. That Respondents Tex-Cal Land Managenent/Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranches 35, 60, 79 and 73 violated
Labor Code sections 1153(c) and (e) by hiring labor contractor Mario
Martinez to prune and tie ranches 35, 60, 79 and 73 on March 4, 5, 7, 8
and 9, 1983;

11. That Respondents Tex-Cal Land Managenent/ Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranch 51 violated Labor Code
sections 1153( c) and (e) by by hiring |labor contractor Reuben Mendoza
to prune and tie ranch 51 on march 8, 9, 1983;

12. That Respondents Tex-Cal Land Managenent/ Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranches 47 and 81 viol ated Labor
Code sections 1153( c) and (e) by hiring |abor contractor San Joaquin
Farm | abor to prune and tie ranches 47 and 81 on March 11, 1983;

13. That Respondents Tex-Cal Land Managenent/ Tex-Cal Land
Inc./Tex-Cal Sales and the owners of ranches 56, 58, 77 and 66
viol ated Labor Code sections 1153(c) and (e) by by hiring Iabor

contractor John Galindo to prune and tie ranches 56, 58, 77 and 66



on March 15-19;

14. That Respondents Tex-Cal Land Managenent/Tex- Cal Land
Inc./Tex-Cal Sales and the owners of ranches 33, 36, 59, 61, 64, 68,
and 72 viol ated Labor Code sections 1153( c¢) and (e) by hiring | abor
contractor Coy Vaught to prune or tie ranches 33, 36, 59, 61, 64, 68
and 72;

15. That Respondents Tex-Cal Land Managenent/Tex- Cal Land
Inc./Tex-Cal Sales and the owners of ranch 51 violated Labor Code
sections 1153( c) and (e) by hiring labor contractor John Galindo
toprune and tie ranch 51 on March 21, 1983;

16. That Respondents Tex-Cal Land Managenent/Tex- Cal Land
Inc./Tex-Cal Sales and the owners of ranches 47 and 87 viol ated Labor
Code sections 1153(c) and (e) by hiring |abor contractor San Joaquin
Farm Labor to prune and tie ranches 47 and 81 on March 25, 1981,

17. That Respondents Tex-Cal Land Managenent/Tex- Cal Land
Inc./Tex-Cal Sales and the owners of ranch 48 viol ated Labor Code
sections 1153(c) and (e) by hiring labor contractor Edw n Gal apon to
prune ranch 48 on March 31, 1983;

18. That Respondents Tex-Cal Land Managenent/Tex- Cal Land
Inc./ Tex-Cal Sales and the owners of ranches 35, 57, 59, 67, 75 and 85
viol ated Labor Code sections 1153(c) and (e) by hiring Lem Lefler
Custom Harvesting to disc, rip or float ranches 35, 57, 59, 67, 75 and
85 in February, 1983;

19. That Respondents Tex-Cal Land Management/ Tex-Cal Land
Inc./ Tex-Cal Sales and the respective owners of the ranches on which

work was performed viol ated Labor Code sections 1153( c) and (e) by
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hiring | abor contractor/custom harvester to performthe work shown

in the invoices collected in GCX 145, 163

20. That Respondent Tex-Cal Land Managenent viol ated Labor
Code section 1153( e) by hiring LemLefler to disc ranches 57 and 61 on
August 1, 1983; to disc and cut canes on ranch 76, to flat furrow ranch
37 and to cut canes on ranch 72 on August 15, 1983; to disc and rip
ranch 51 on August 21, 1983 and to cut canes and disc on ranch 66 on
August 22, 1983. 1%

21. That Respondents Tex-Cal Land Managenent/ Tex-Cal Land
I nc./Tex-Cal Sales and the | andowners viol ated Labor Code section
1153( e) by by refusing to conply with the contract provision requiring
themto hire relatives;

22. That Respondents Tex-Cal Land Management/ Tex-Cal Land
Inc./Tex-Cal Sales and the | andowners viol ated Labor Code section
1153( e) by denying the union post-certification access;

23. That Respondents Tex-Cal Land Management/ Tex-Cal Land
Inc./Tex-Cal Sales and the | andowners viol ated Labor Code section
1153( e) by conditioning good faith bargaining on the wthdrawal of

char ges;

163. In viewof the size of QX 145 detailing all | abor
contractor/customharvester services paid for by Tex-Cal Land
Managenent in late spring, 1983 on the various ranches until the crews
were reinstated on or about June 28, 1983 ( XI V: 3), | have not revi ened
each invoice to ascertain that it relates to unit work as | have those
contained in ACX 144 1t is possible that sone of the invoices refer
to non-unit work and | invite Respondents to contest any particul ar
I nvoi ce in exceptions to ny deci sion.

164. S nce the pretense of the nodul ar system had been

abandoned by this tine, | amtreating this as a sinple 1153( e)
violation coomtted by Respondent Tex-Cal Land Managenent.
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24. That Respondent Tex-Cal Land Managenent viol ated Labor
Code section 1153( e) by refusing to bargain over the delay in pruning;

25. That Respondents Tex-Cal Land Managenent/ Tex-Cal Land
Inc./Tex-Cal Sales and the | andowners viol ated Labor Code section
1153( e) by refusing to turn over infornmation relative to the
cancel | ati on of the | eases;

26. That Respondents Tex-Cal Land Managenent/ Tex-Cal Land
Inc./Tex-Cal Sales and the | andowners viol ated Labor Code section

1153( e) by refusing to turn over a list of the current officers and

directors of Tex-Cal Land Managenent.

- 131-



V.

ORDER
By authority of section 1160.3 of the Agricultural Labor

Rel ations Act, the Agricultural Labor Relations Board hereby orders
that Respondents Tex-Cal Land Managenment | nc., Tex-Cal Land Inc. and
Tex-Cal Sales, Inc., their officers, agents, successors and assigns
shal | :
1. Cease and desist from

a. Unilaterally changing their hiring practices by
contracting out bargaining unit work to | abor contractors and/ or
subcontracting out any bargaining unit work to another agricultural
empl oyer, or otherw se making any change in their agricultura
enpl oyees' wages, hours or working conditions;

b- Refusing to hire or otherw se discrimnating
agai nst any agricul tural enpl oyee(s) because of his/her (their)
union activities;

c. Failing or refusing to make available to the United
Farm Wrkers of America upon its request, information concerning (1)
the tree pruning rate,* (2) |ease cancellations and subcontracting,
(3) information concerning the officers and directors of Tex-Cal Land
Managenent, and (4) information relating to the delay in pruning;* and

d. Refusing to bargain collectively with the United Farm
Wrkers of America over the tree pruning rate,* the delay in pruning,*

the taking of access and hiring relatives of unit nenbers.

* These portions of the order apply to Tex-CGal Land
Managenent, its officers, successors and assigns.
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2. Take the followng affirnmative actions whi ch are deened
necessary to effectuate the policies of the Act:

a. Jfer their steady enpl oyees i nmedi ate and full
reinstatenent to their forner or substantially equival ent positions as
such positions becone available wthout prejudice to their seniority
or other enpl oynent rights or privileges and nake such enpl oyees whol e
for all |osses of pay and ot her economc |osses, which as described in
the decision, they have suffered as a result of each Respondent's
contracting out work historically perforned by themduring the 1983
crop year; such anounts to be conputed in accordance wth established
Board precedents, plus interest thereon conputed in accordance wth
the Board's decision and Oder in Lu-Bte Farns, I nc., 8 ALRB No. 55.

b. dfer enployees intheir seniority crews i medi ate
and full reinstatenent to their forner or substantially equival ent
positions as work becones available wthout prejudice to their
seniority or other enpl oynent rights or privileges. Mike such
enpl oyees whol e for all |osses of pay and other economc | osses which,
as described in this decision, they have suffered as a result of each
Respondent' s contracting out vineyard pruning and cul tivation work in
the 1983 crop year, such anounts to be conputed in accordance wth
est abl i shed Board precedents, plus interest thereon conputed in
accordance wth out Decision and Oder in Lu-Bte Farns, Inc. (Aug. 18,
1982) 8 ALRB Nb. 55.

c. Mike whole all their present and forner agricul tural

enpl oyees for all |osses of pay and other economc | osses suffered

by themas result of their refusal to bargain in



good faith wth the UFWuntil My 17, 1983, when the Uhited Farm
VWrkers ceased to bargain in good faith, such anounts to be conputed in
accordance with Board precedents wth interest thereon conputed in

accordance with the Board's decision and order in Lu-Ette Farns, 8 ALRB

No. 55, the period of said obligation to begin Novenber 8, 1982.

d. Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Drector, of the
backpay or nakewhol e period and the amounts of backpay or nakewhol e and
interest due under the terns of this Qder.

e. Signthe Notice to Agricultural Enmpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

f. Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Oder, to all enpl oyees enpl oyed by Respondent at any tine from
August 1979, until the date on which the said Notice is nail ed.

g. Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
premses, the period(s) and pl ace(s) of posting to be determned by
the Regional Drector, and exercise due care to replace any copy or
copi es of the Notice which may be altered, defaced, covered, or

r enoved.
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h. Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at ting(s) and
pl ace(s) to be determend by the Regional Orector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice and/or enpl oyees' rights under
the Act. The Regional Orector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees
in order to conpensate themfor tine lost at this reading and duri ng
t he questi on-and-answer peri od.

i. Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance
I s achi eved.

j. Reinburse the General Gounsel for costs accrued in
this natter.

CRDER
By authority of section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Relations Board hereby orders
that Respondents Dudley M Seele Jr., Randy Seele, Grl Seele, Gace
Seele, Mchael Seele, Gayle Seele, Seve Hansen, C. A. Hansen, Wl tha
B. Hansen, Robert MacDonal d, Jean MacDonal d, Dovie J. Horton, Wnda L.
Querber, Earl Wnebrenner, |nogene Wnebrenner, Robert Kruger and Betty

Kruger, D anond S Leasi ng:
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1. Cease and desi st:

a. Uiilaterally changing their hiring practices
by contracting out bargaining unit work to | abor contractors and/ or
subcontracting out any bargaining unit work to another agricultural
enpl oyer on each of their respective ranches, or otherw se naki ng any
change in their agricultural enpl oyees' wages, hours or working
condi ti ons;

b. Refusing to hire or otherw se discrimnating agai nst any
agricul tural enpl oyee(s) on each of their respective ranches
because of his/her (their) union activities; 2. Take the follow ng
affirmati ve action:

a. Ofer their steady enpl oyees i nmedi ate and full
reinstatenent to their forner or substantially equival ent positions as
such positions becone avail able without prejudice to their seniority or
ot her enpl oynment rights or privileges and make such enpl oyees whol e for
all losses of pay and ot her econom c | osses, which as described in the
deci sion, they have suffered as a result of each Respondent's
contracting out work historically performed by themduring the 1983
crop year through July 29, 1983; such anounts to be conputed in
accordance wi th established Board precedents, plus interest thereon
conputed in accordance with the Board' s decision and Oder in Lu-Ete

Farns, I nc., 8 ALRB No. 55.

b. Ofer enployees in their seniority crews i nmediate
and full reinstatement to their former or substantially equival ent
positions as work beconmes avail able without prejudice to their
seniority or other enploynment mghts or privileges. Mke such

enpl oyees whole for all | osses of pay and ot her economc | osses
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whi ch, as described in this decision, they have suffered as a resul t
of each Respondent's contracting out vineyard pruning and cul tivation
work in the 1983 crop year through July 29, 1983, such amounts to be
conputed i n accordance wth established Board precedents, plus
interest thereon conputed in accordance wth out Decision and Qder in

Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb. 55.

c. Mke whole all their present and forner
agricultural enpl oyees for all |osses of pay and ot her economc | osses
suffered by themas a result of their refusal to bargain in good faith
fromthe date each of the | eases was purportedl y cancel | ed on each of
the ranches until My 17, 1983, when the Lhited FarmVWWrkers ceased to
bargain in good fatih, such amounts to be conputed i n accordance wth

the Board' s decision and order in Lu-Bte Farns, 8 ALRB Nb. 55.

d. Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

e. Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspicuous places on its
premses, the period(s) and place(s) of posting to be determned by
the Regional Drector, and exercise due care to replace any copy or
copi es of the Notice which nay be altered, defaced, covered, or
r enovede

f. Arrange for a representati ve of Respondent or a

Board agent to distribute and read the attached Notice, in all
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appropriate | anguages, to its enpl oyees on conpany tine and property

at tine(s) and pl ace(s) to be determned by the Regional D rector.

Fol low ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nmanagenent, to answer any
guestions the enpl oyees may have concerning the Noti ce and/ or

enpl oyees' rights under the Act. The Regional Drector shall determne
a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees in order to conpensate themfor tine | ost at
this reading and during the question-and-answer peri od.

g. Notify the Regional Drector in witing, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector’s request, until full conpliance
I s achi eved.

Dated: My 25, 1984

THOVAS M SCBEL
Adm ni strative Law Judge
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