Holtville, California

STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD

UN TED FARM WCRKERS
G- AMBRICA, AFL-A Q

Respondent, Case No. 82-CL-4-EC
and
MAGE O INC, 12 ALRB No. 16

Charging Party.
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DECI S| ON. AND CORDER

n June 14, 1985, Admnistrative Law Judge ( ALJ) Aie
Schoor!| issued the attached Decision in this proceedi ng. Thereafter,
Respondent, General Counsel, and the Charging Party each tinely filed
exceptions and a supporting brief, and the Charging Party filed an
answering brief.?

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to

affirmthe rulings, findings, and conclusions of the ALJ as

YWth its answering brief, the Charging Party filed a notion to
stri ke Respondent's exceptions and supporting points and authorities
on the ground that they did not contain any citations to the record
as required by Agricultural Labor Rel ati ons Board Regul ations,
California Admnistrative Code, Title 8, section 20282(a) ().
Respondent ' s exceptions do cite specific page nunbers of the ALJ
Deci sion to which exception is taken. Mreover, Respondent's brief
nmakes nurerous references to exhibits contained in the record,
although it does not cite any of the transcripts. S nce Respondent
has cited some portions of the record, and the regul ati on does not
require a party to cite every portion of the record whi ch supports any
exception, we hereby deny the Charging Party's noti on.



nodi fied herein and to adopt his recommended Order as nodified
her ei n.

The conplaint filed herein alleged that since
January 1982 Respondent, Uhited FarmWrkers of America, AFL-A Q
(UAWor Wi on) had engaged in surface bargaining with the Chargi ng
Party, Maggio, I nc., (Mggio) by failing to neet at reasonabl e
intervals, failing to respond to the Charging Party's proposal s and
refusing to submt its own proposals, offering predictably
unaccept abl e proposal s, and failing to supply requested infornation.
In its answer the URWdeni ed having bargained in bad faith and
alleged as an affirnati ve defense that Maggi o itself had engaged in
bad faith negoti ations.

The ALJ found that during the 34-nonth period of
Respondent's al l eged failure to bargain in good faith, only 16
negotiating sessions were held, wth the UAWhavi ng cancel | ed seven
schedul ed neetings and Maggi o havi ng cancel | ed one. There were five
ext ended periods when no neetings occurred.

The parties net five tines fromJanuary 13, 1982, through
April 20, 1982. The first extended gap in negotiations occurred
between April 20 and August 4, 1982. A session schedul ed for April
29 was cancel | ed by URWnegoti ator David Martinez who tol d Maggi o
negotiator Merrill Storns that he was tied up wth other matters in
northern areas of the Sate.

During May, Martinez was required to go to Texas to

attend to his seriously ill father, but after his return he agreed to
neet June 15. Mrtinez subsequently cancel |l ed the June 15 neeting

as wel |, saying he wanted to neet wth the workers'
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negotiating coomttee? to prepare a conpl ete proposal. However,
as the ALJ noted, it was Maggi o, not the UFW that proceeded to
prepare a conpl ete contract proposal and seek another neeting.
Because the Uni on changed negotiators, it was unavail abl e to neet
until August 1982.

The second extended gap was between August 4 and
Decenber 1, 1982. A the August 4 neeting, Mggi o had presented a
new contract proposal, and UFWnegotiator Arturo Mendoza sai d he
needed tine to discuss the proposal with the negotiating coormttee
and prepare a counterproposal. Storns wote to Mendoza i n August
and Septenber asking for the Uni on's response and suggesti ng possi bl e
neeting dates. Mendoza did not respond until Novenber 16, 1982,
when he submtted a counterprosal and said he was avail abl e to neet
during the first week of Decenber. The ALJ found that under the
ci rcunst ances, three and one-half nonths to prepare a counteroffer
was excessi ve.

The third gap in negotiations occurred fromMarch 23 to
August 10, 1983. For the first two nonths of this period the UAWs
assi gned negoti ator was Esteban Jaraml|l o, whose only prior
negoti ating experience consisted of sitting in on sessions conducted
by Mendoza. Jaramllo failed to request any neeting dates or to
respond to Sorns' request for neetings, and the ALJ found that the
UFWhad no intention of neeting during the two-nonth period. Wen

Mendoza once agai n took over as the UFW

2/ UFW negotiator Arturo Mendoza testified that the negoti ati ng
commttee was conprised of Maggi o enpl oyees nom nated by the
wor ker s t hensel ves.
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negotiator, he cancelled three neetings in June and July 1983
because of conflicts in his schedul e. ¥
The fourth and | ongest gap between neetings took pl ace
bet ween Septenber 28, 1983 and June 18, 1984. Mendoza stated at the
Septenber 28 neeting that he needed tine to consider Maggie' s of fer,
but the Uhion failed to respond to the proposal or seek further
neetings during the next nine nonths. The ALJ found that the URV¢
explanation in regard to the nine-nonth gap (i . e. that
the Unhion needed tine to neet with the negotiating coomttee and revi ew

the Enpl oyer's offer) was clearly pretextual .

The fifth period during which no neetings occurred was between
June 18 and Gctober 26, 1984. David Ronquillo, who had repl aced
Mendoza as URWnegotiator on My 30, wote letters to Storns during
this period regarding a runored takeover of Maggio, I nc., by Gastle &
Gookes but Fonquillo did not request neeting dates until Qctober 12.
Shortly after an Gctober 26 session, Mendoza repl aced Ronquill o; the
ALJ concl uded that Ronquillo had served nerely as a stop-gap
repl acenent for Mendoza.

The UFWargues in its exceptions brief that, even if it was
sonewhat remss in scheduling and cancel |ing neetings, its conduct was
not designed or intended to prevent the reaching of a contract. The

Uhion asserts that it nade good faith efforts to

IS orns cancel led a JuITy 6 neeting because he had to be in
Salinas during a strike of Maggi o shed enpl oyees.

Y \We reject the ALJ's observation that a two- or three-nonth del ay
in responding to Maggi e's proposal mght have been valid. Even a two-
or three-nonth delay in responding to a | ong-standi ng proposal woul d
ordi narily be unreasonabl e.

12 ALRB No. 16



schedul e neetings, and that any del ays were legitinate, not
pr et ext ual .

W affirmthe ALJ' s conclusions that the UFWwas responsi bl e
for nunerous excessive delays in negotiations, including the five
ext ended periods when no neetings took place, and that the Union
intentionally failed and refused to meet with the Charging Party. Most
of the delays and cancellations of neetings by the UFWappear to have
been the result of the Union's being understaffed. David Martinez and
Arturo Mendoza, the UFW s principal negotiators, were also assigned to
other union duties, such as contract admnistration, organizing, other
negotiations, and litigation. Nevertheless, as the ALJ correctly
stated, a party's duty to neet at reasonable times and places cannot
be mtigated by the unavailability of its representatives. (Mntebello
Rose Co., Inc., et al. (1979) 5ARBNo. 64; see also Insulating
Fabricators, Inc. (1963) 144 NLRB 1325 [54 LRRM1246].) The

Uni on's frequent, prolonged delays in bargaining indicate that it did
not treat its bargaining obligation as seriously as it would other

uni on business (NLRB v. Reed & Prince Mg. Co. (1951) 96 NLRB 850 [ 28
LRRM 1608] enforced 205 F. 2d 131 (C. A. 1 1953) [32 LRRM2225]) and,

by its dilatory conduct, the Union has engaged in surface bargaining in
viol ation of Labor Code section 1154(c).?
The ALJ al so concluded that the UFW s failure to respond to

Maggi o' s proposals and to submt its own proposals denonstrated

YA | section references are to the California Labor Code unl ess
ot herw se speci fi ed.
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that the Wnhi on had engaged in surface bargai ni ng.
In July 1981 the UFWhad nade a package proposal ¥ based on the

"Sun Harvest" contract,”

with some concessions. ¥ The

parties did not nmeet again until the follow ng January. O January
18, 1982, Mggi o sent the Lhion a counterproposal consisting of three
al ternative package proposals. O January 28, the Lhion rejected
Maggi e' s counterproposal and nade its own counteroffer consisting
basical |y of the previous Sun Harvest proposal .

The parties net in February, March, and April and bargai ned
about individual articles. In June Respondent inforned the Chargi ng
Party that it intended to prepare a conpl ete contract proposal but
needed tine to neet wth the workers' negotiating coomttee to do so.
However, it was Maggi o that presented a conprehensive proposal on
August 4. The UPWdid not respond to Maggie's offer until Novenber
16, when it submtted a counterproposal increasing its general field
wage request fromthe previous Sun Harvest rate? to $6. 80 per hour.
Wien the parties net in Decenber, Sorns rejected the UFW's Novenber

offer as

9 A package proposal requires acceptance or rejection of the
proposal as a whol e.

"Sun Harvest" refers to the collective bargai ni ng agreenent entered
into by the UFWand Sun Harvest, I nc., in Septenber 1979. A nunber of
ot her growers and/ or harvest ers of veget abl e crops al so si gned
contracts wth the UFWthat were substantially identical to the Sun
Harvest agreenent except for |ocal provisions.

¥Thi s proposal preceded the alleged unl awful bargai ni ng period
herein, which was al |l eged to have begun in January 1982.

'As of July 15, 1981, the Sun Harvest rate was $5. 70 per hour.

In Septenber 1982, a new Sun Harvest contract increased the general
field rate to $6. 65 per hour, effective Septenber 1, 1982.
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regressi ve.

At the January 13, 1983, session Maggi o offered an increase
inthe general field rate to $4. 90 per hour. Sorns told Mendoza t hat
Maggi o was at its bottomline for the tine being, and that before it
coul d nove further, there woul d have to be substantia novenent from
the Union. n January 27, the UWFWreduced its wage denand from$6. 80
to $6. 65, but Sorns protested that the Lhion was still at Sun
Harvest levels and had failed to nake a conpl ete response to Maggi e' s
pr oposal .

In February 1983, Maggi o nade a package wage of fer includi ng
a 5 cents an hour across-the-board increase and the 87%cents pi ece
rate for lettuce that the UAWhad demanded. The Whion rejected the
of fer.

In August 1983, Maggi o submtted a new package proposal w th
i ncreased wages and benefits. Mendoza said he woul d need tine to
consi der the new proposal, but the Whi on never responded to the offer
and requested no neetings until June 1984. A the June 18, 1984,
session Ronquillo said the Lhion was still preparing a response to
Maggi 0's proposal, but Storns said the proposal was al nost a year ol d,
and since the UFWhad not responded, Maggio was taking it off the
table. FromJune to (ctober 1984, both parties insisted that the
other nake the first proposal, but neither did so.

The ALJ concl uded that Respondent unreasonably del ayed and
failed to respond to Maggi 0's proposals and failed to make proposal s
of its own. The ALJ further determned that the UFW s steadf ast

adherence to Sun Harvest rates during bargai ni ng
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supported a finding that the Union's reason for delaying and cancelling
meetings and failing to make proposal s and counterproposals was that it
expected that if no contract was signed, the Maggi o enpl oyees woul d

receive a makewhol e award at Sun Harvest rates.2¥The ALJ found that the

prospect of such a makewhol e remedy did not notivate the Union to avoid

reaching an agreenent with Maggi o but did notivate it to be in no hurry
to reach one and, if it did come to an agreement, to make sure the
contract contained Sun Harvest wage rates and health benefits. Finally,
the ALJ concl uded that Respondent's delays and failures to schedul e
meetings and failure to present proposals and counterproposals clearly
denonstrated that it failed to bargain with the due diligence required
by the Agricultural Labor Relations Act (ALRA or Act), in violation of
section 1154(¢c).

The UFW di sagrees with the ALJ's conclusion that the
possibility of makewhole notivated it to be in no hurry to reach an
agreement. It argues that contracts are the "lifebl ood" of unions,
while the inability to obtain a contract exposes a union to a possible
rival union petition or a decertification attenpt, as well as to the
| oss of dues inconme. Further, the UFWasserts,

O'From late 1978 until February 1979, negotiations took place
between the UFWand a group of agricultural enployers, including
Maggl 0, I nc.-—known as "industry negotiations." Wen the negotiations
broke of f, both sides filed unfair |abor practice (ULP) charges which
were litigated and resulted in the Board's Decision in Admral Packing
(1981) 7 ARB No. 43, in which the Board held that the enpl oyers,

i ncl uding Maggi o, had failed to bargain in good faith and ordered a
nakewhol e renedy. On March 30, 1984, the Fourth Dstrict Gourt of
Appeal reversed the Board's Decision and annul | ed the Board' s nakewhol e

Qder. (Carl Joseph Miggio, | nc., et al. (1984) 154 Cal . App. 3d
40.) The Glifornia Suprene Gourt denied hearing on June 14, 1984.
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contracts bring noneconomc benefits such as job security and
gri evance procedures, the loss of which is not renedi ed by
nakewhole. The Lhion clains that it repeatedl y nmade substanti al
novenent in all nmajor contract areas during the course of
bargai ni ng, and that Maggi o nai ntai ned i nflexi bl e positions on all
naj or i ssues.

The UV clains regarding the parties' bargaining
positions are not supported by the record. The Union's January 28,
1982, counterproposal was basically the sane as the previous Sun
Har vest - based proposal. Mggi 0's August 4, 1982, conpl ete contract
proposal showed novenent in several areas . (including overtine,
vacation and hol i days) and i ncreased the existing general field wage
rate of $4.12 per hour to $4. 53, $4.89 and $5. 28 over three years.
Respondent' s Noventber 16, 1982, counterproposal increased its basic
wage request from$6. 15 to $6. 80 per hour. A though the Lhion in
January 1983 reduced its wage request from$6. 80 to $6. 65, this was
still higher than its previous request of $6. 15. Maggio, on the ot her
hand, significantly increased its wage proposal in January, February
and August 1983, and increased its health plan proposal in March and
August 1983.

Thus, we affirmthe ALJ's conclusion that the Union's claim
of bad faith bargaining by the Charging Party is not substantiated
by the record. Further, we affirmthe ALJ' s concl usi on t hat
Respondent's failure tinely to present proposal s and
count erproposal s shows that it failed to bargain wth due
TITTETTETITTTT T
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diligence, in violation of section 1154(c) .

The conplaint herein also alleged that the few proposal s
and count er proposal s Respondent did offer were predictably
unacceptable to the Charging Party. Storns testified that in never
dermandi ng | ess than Sun Harvest econom cs during negoti ations,
Respondent nade predi ctabl y unaccept abl e proposal s, since he had had
ext ensi ve di scussions wth the UPWnegotiators in an effort to
denonstrate that Maggi o could not afford to pay the Salinas Vall ey-
based Sun Harvest rates. Sorns al so considered the Union's
Novenber 1982 i ncreased wage denand to be regressive and predictably
unaccept abl e.

Ve affirmthe ALJ's conclusion that in adhering to Sun
Harvest rates, the UPWwas not of fering predictably unacceptabl e
proposal s. The Uhion was anxi ous to reestablish wth Maggi o the
sane wage and benefit rates as those being paid in the Salinas
Valley, a uniformty that had existed in the 1977-1979 Mggi o- UFW
contract. S nce Maggi o had previously agreed to the sane rates as
were being paid in the Salinas Valley, the Union's adherence to
Salinas Valley rates in the instant negotiati ons cannot be
categorized as unreasonabl e. Mreover, the question of whether
Salinas Valley rates should be reestablished in a contract between
the UFWand Maggi o was an issue to be decided by the parties during

negoti ations, not by the Board.

Wye find it unnecessary to decide whether the ALJ was correct in
concl udi ng -that the expectation of nakewhol e notivated the Lhion to
be in no hurry to reach an agreenent. FRather, we find that
regardl ess of its notivation concerning nakewhol e, Respondent engaged
i n surface bargaini ng.
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The ALJ al so held that the Uni on's increased economc
denands i n Novenber 1982 were not regressive, since the Union was
nerely continuing to keep its demands consistent with the current
Sun Harvest rates. However, the Uni on's new wage proposal was not
only 15 cents per hour higher than the then-current Sun Harvest
rate, but nearly 20 percent higher than the UR previ ous proposal.
Such an unexpl ai ned sudden junp in wage denands woul d appear to be
predi ctabl y unacceptabl e to Maggi o, which had al ready expressed an
inability to pay Sun Harvest rates.

Nevert hel ess, a predictably unaccept abl e proposal does
not justify an inference of bad faith unless it acts to forecl ose
future negotiations or is so patently unreasonable as to frustrate

the reaching of an agreenent. (See Morris, The Devel opi ng Labor Law

2ded., v. I, p. 587, and cases cited therein.) The evidence
herein does not indicate that the UFWwas seeki ng to di srupt
negotiations. Rather, as negotiator Mendoza testified, the Union
proposed the increased wage rate as a bargai ning posture, and in
fact soon |owered its denand to the Sun Harvest rate of $6. 65. As
we find that the Union's increased wage denand was not designed t o,
and did not, foreclose negotiations or frustrate the reaching of an
agreenent, we do not infer bad faith fromthe proposal.

Finally, the conplaint alleged that one indication of
surface bargai ni ng by Respondent was its failure to furnish, and
del ays in furnishing, infornation requested by the Charging Party.
In March 1982 Storns inforned the Whion that Maggi o had pl anted

radi shes and requested i nformati on about any contracts the UFWhad
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w th other radi sh-grow ng conpanies. Storns never received the
requested information fromthe Union, but did obtain sone information
on radi shes through sources in Arizona. In April 1982 Sorns
request ed copies of any contracts the UPWhad w th veget abl e growers
other than Sun Harvest. Storns testified that he needed such
contracts in order to determne whether the Union had ever agreed to
| ess than Sun Harvest provisions; however, the UFWnever provided the
information. In August 1982, Sorns requested infornation about the
Union's Robert F. Kennedy Medical A an, Juan de | a Quz Pension
Plan, and Martin Luther King Fund (for charitable and educati onal
contributions). The Lhion did not provide the information about
these benefit plans until four nonths later.

The ALJ concl uded that the UFWwas sonewhat remss in
providing information to the Charging Party but not to the extent
that negotiations were inpeded. Concerning the radi sh grower
information, we affirmthe ALJ's conclusion that the UFNcommtted
no bargaining violation in failing to supply this infornation since
the Union's negotiators testified that no UFWradi sh grower
contracts existed and General (ounsel and the Charging Party did not
show otherwi se. W also affirmthe ALJ's concl usion that the UFW
contracts with other vegetabl e growers were not necessary to the
bar gai ni ng process, and thus the Union coomtted no violation in
failing to supply themto Mggi o.

However, we overrule the ALJ' s concl usion that the Union
did not violate its bargaining duties by failing to furnish

information about the Union's benefit plans in a tinely nanner.

12.
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The requested information was not only rel evant but reasonably
necessary for Maggie's negotiator to test the validity of his proposals
and formulate future proposals that mght afford a possible basis for
agreenent. Therefore, we conclude that the UPW unreasonabl e four-
month delay in providing benefit plan information violated section
1154( c) in that the Union's conduct inpeded negotiations by

underm ning Maggi o's attenpts to negotiate know edgeably and to
prepare realistic proposals. (Cardinal Dstributing Co. v. ALRB (1984)
159 Cal . App. 3d 758, 768.) The Renedy

Havi ng concl uded that Respondent has violated its statutory

duty to bargain in good faith, we now consider the appropriate
remedy for Respondent's unlawful conduct.
1. Makewhol e

CGeneral Counsel and the Charging Party seek an order
requi ring Respondent to make whol e Maggi o's agricultural enployees
for all losses of pay and other economc | osses resulting from

Respondent's refusal and/or failure to bargain in good faith. ¥

Section 1160. 3 of the Act provides, in part, that

127on March 18, 1986, General Counsel filed a request for ora

argunment on the issue of whether a makewhole renmedy is available
agai nst a labor organization for violations of Labor Code section
1154(c). On April 4, 1986, the Charging Part%/ filed a joinder in
General Counsel's request and "its own request for oral argument.

The issues of whether makewhol e can be awarded agai nst a uni on,
and whet her makewhol e shoul d be inposed against the UFWin this case,
were extensively addressed in the ALJ Decision and the exceptions
briefs of General Counsel and the Charging Party. W find it is not
necessary for the Board to hear oral argument on this question, and we
hereby deny the requests.

13.
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when the Board finds that a person named in the conplaint has
engaged in an unfair |abor practice, its renedial order may
i nclude a requirenment that the person take affirmative action,

I ncl udi ng reinstatenent of enployees with or wthout backpay,

and naki ng enPonees whol e, when the Board deens such relief

appropriate, tor the loss of pay resulting fromthe

enP!o er's refusal to bargain, and to provide such ot her

relief as will effectuate the policies of this part.

Bot h CGeneral Counsel and the Charging Party admt that the
statute does not expressly provide for a makewhol e remedy agai nst
| abor organi zations, but they assert that the |anguage, "t o provide
such other relief as will effectuate the policies of this part, "
gives the Board authority to award nakewhol e agai nst a union.
The fundanental rule of statutory construction is that

the intent of the Legislature should be ascertained so as to
effectuate the purpose of the law (Hogya v. Superior Court (1977)

75 Cal . App. 3d 122, 132.) Satutes are to be given a reasonabl e

Interpretation conformng to the apparent purpose and intention of
the | awnakers. The legislative intent may be ascertained by
considering not only the words used, but also such matters as the
object in view, the evils to be renmedied, the legislative history,
and public policy. (English v. County of Aaneda (1977) 70
Cal . App. 3d 226, 233.)

In discussing the legislative history of the ALRA the

Charging Party acknow edges that the possibility of inposing the

makewhol e renmedy agai nst uni ons was not di scussed during hearings

14.
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on the Act, and that any need to provide such a renedy agai nst
| abor organi zati ons was probably not even contenplated at that
tine

The ALJ concluded that the statute does not allow
makewhol e against a union. He cited a portion of the testinony of
t hen-Secretary of the Agriculture and Services Agency, Rose Bird,
before the Senate Industrial Relations Commttee when the proposed

Act was being di scussed:

Senator, this |anguage was just placed in because there

has been a good deal of discussion with the National Labor

Rel ations Act that it ought to be anended to all ow

"makewhol e" remedy, and this is sonething that the people

who have | ooked at this Act carefully believe is a

progressive step and shoul d be taken. And we decided

since we were starting anew here in California, that we

woul d take a progressive step. Now what we're talking

here is only where an enp!oKer bargains in bad faith. You

make whol e the enpl oyee wi th backpay, and that's all

we' re talking about.

(Enphasi s added. )

Because the ALRA is nodel ed after the National Labor

Rel ations Act (NLRA), and because the Board is required, pursuant to
section 1148 of the ALRA, to adhere to applicable NLRA precedent, it
I S necessary, when interpreting the ALRA's renedial provisions, to
exam ne the renedial provisions in the NLRA as they have been
interpreted by the courts. W nust also pay close attention to
differences between the two |l aws. Section 10( ¢) of the NLRA
provides, in part, that when the NLRB has found that a person has

commtted an unfair |abor practice, it shall issue an order

15.
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requiring such person to cease and desi st from such
unfair | abor practice, and to take such affirnative
action including reinstatenment of enployees with or

vA\iCt hout backpay, as wll effectuate the policies of this
t.
(29 U.S.C. 8160(c).)

In Ex-Cello0-0 Corporation (1970) 185 NLRB 107 [ 74 LRRM 17403 the

NLRB hel d that it |acked the authority to award a makewhol e remedy
for an enmployer's refusal to bargain. The majority concl uded that
t he | anguage of section 8( a) of the NLRA which provides that the
obligation to bargain "does not conpel either party to agree to a
proposal or require the making of a concession," precluded the award
of such a remedy.E/
In International Union of Electrical, Radio and Machine
VWrkers, (I DE) (Tiidee Products, Inc.) v. NRB(Tiidee) (D.C. Cir.
1970) 426 F.2d 1243 [ 73 LRRM2870], cert, den., 400 U. S. 950 [ 75
LRRV 2752] (1970), on remand, 194 NLRB 1234 [ 79 LRRVI1175] (1972),

the D. C. CGrcuit held that the NLRB has anple authority to issue

makewhol e orders in cases involving enployers' refusal to bargain,
and remanded the case to the NLRB for consideration of a neaningful
remedy for enployees unlawfully denied the benefits of bargaining
during the period of the employer's frivolous litigation. On remand,

the NLRB adhered to its views on nakewhol e

13'The ALRB contains identical no-concession | anguage in section

1155.2( a) .

Ex-Cell-0 was upheld in the D. C. Court of Appeal on the ground
that the evidence did not establish facts which would justify a
makewhol e award. However, the court disagreed with the national
board's conclusion that the NLRA prohibited makewhole. (1UAWvV. N.RB
(Ex-Cell-0) (1971) 449 F.2d 1058 [ 77 LRRM2547] .)

16.
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as expressed in Ex-Cell-0O, although it accepted the court's opinion

in Tiidee as the "I aw of the case."” The national board stil

declined to award nmakewhol e agai nst the enployer in Tiidee on the
grounds that it was not practicable, since there was no way to
ascertain, with even approxi mte accuracy, what the parties would
have agreed to if they had bargained in good faith.

Despite continuing controversy over whether the NLRB has

statutory authority to award nakemhole,ly t he national board

has adhered to its position in Ex-Cell-Othat it |acks such
authority. Unlike the NLRA, the ALRA specifically provides for a
makewhol e remedy agai nst enployers. As noted in the legislative
testimony of Rose Bird, supra, the drafters of the ALRA included the
makewhol e provision after due consideration of the history of the
NLRA. As the Court of Appeal in Tiidee pointed out, a long delay
resulting froman enployer's refusal to bargain can cause enpl oyee
interest in the union to wane, and thus result in the union having
less credit with the enployees. (International Union of Electrical,
Radi o and Machine Workers, AFL-CIO (1 UE) (Tiidee Products, I nc.) v.

NLRB, supra, 426 F.2d at 1249.) "Thus the enployer may reap a second
benefit fromhis original refusal to conply with the law. he may
continue to enjoy |lower |abor expenses after the order to bargain
ei ther because the union is gone or because it is too weak to bargain
effectively." (lbid.)

The | anguage of Labor Code section 1160. 3, as well as

the ALRA's legislative history, indicate that the nakewhol e renedy

JA/See, e.g., United Steelworkers of Anerica, AFL-CIOv. NLRB
(1974) 496 F.2d 1342 [ 186 LRRM2984] .)
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was intended to be inposed only against enployers. Odinarily, there
are sufficient incentives for a union to reach a collective
bargai ning agreement that do not exist for an enployer. A wunionis
under pressure fromits nenbers to obtain a contract as quickly as
possible with the best possible terms. |If it fails to do so, it
suffers | oss of dues income and risks the threat of a rival union
petition or a decertification attenpt. There are no incentives of a
simlar nature that exist for an enpl oyer.

QO her principles of statutory construction support the foregoing

interpretation of section 1160.3. As the California Supreme Court

noted inJ. R Norton, Co. v. AARB (1979) 26 Cal.Sd 1, 36, "' A
cardinal rule of constructionis that . . . a construction making some
words surplusage is to be avoided . . . . | f possible,

significance shoul d be given to every word, phrase, sentence and part
of an act in pursuance of the |egislative purpose. [Ctations
omtted.]" Athough the ALRA contains separate provisions nmaking
both an enployer's and a union's failure to bargain in good faith
violative of the Act, the nakewhol e provision specifies nmakewhol e for
the loss of pay resulting fromthe enployer's refusal to bargain, and
It nust be assumed that the Legislature did not insert the word

"enpl oyer" for no purpose. |f the Legislature had intended to give
the Board authority to order makewhol e in cases involving union
bargaining violations, then the words "the enployer's" in the
statutory phrase "making enpl oyees whole . . . for the loss of pay
resulting fromthe enployer's refusal to bargain" would be

sur pl usage.

Under the statutory construction rule of expressio
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unius est exclusio alterius, "the enuneration of acts, things or

persons as comng wWthin the operation or exception of a statute wl |
preclude the inclusion by inplication in the class covered or excepted
of other acts, things or persons.” (58 Cal.Jur.3d Satutes, 8
115.) Uhder this rule, the reasonable interpretation of section

1160. 3's nmakewhol e | anguage is that the enuneration of "enpl oyers” in
the statute precludes the inclusion by inplication of "unions" anong
those required to nmake enpl oyees whol e for the refusal to bargain.
This interpretation is even nore conpelling in light of the section's
| at er | anguage specifying that when a Board O der directs

rei nstatenent of an enpl oyee, "backpay nay be required of the

enpl oyer or |abor organi zation, as the case nay be, responsible for

the discrimnation suffered by hi m " (Ewphasis added.) If the
Legi sl ature had i ntended the nmakewhol e renedy to be avail abl e agai nst
unions, then it would |ogically have listed unions in the nmakewhol e

portion of the statute as it did in the backpay portion.1—5/

11 his Decision herei n, the ALJ advances several policy

argunents agai nst inposing the makewhol e renedr agai nst | abor

organi zations. W are not in agreenent with all of those argunents.
Thus, we reject the ALJ's argunent that makewhol e shoul d not be

I nposed agai nst uni ons because such an award coul d so seriously
deplete a union's treasury that funds woul d no |onger be available
for such purposes as strike benefits, publicity, and I egal advice,
and the power bal ance woul d consequently tilt in favor of the

enpl oyer so that the policies of the ALRA woul d be gravely eroded.
Ve do not believe that the possible insolvency of a |abor

organi zation should, as a matter of policy, preclude this Agency’s
award of an otherwise justified remedy if the remedy were statutorily

permtted.
(fn. 15cont. onp. 20.)

19.
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Therefore, we conclude that the fair and reasonabl e
interpretation of section 1160. 3--in view of the statute's | anguage,
its legislative history, the expressed policies of the ALRA and
traditional rules of statutory construction--is that the statute
does not permt a makewhol e award agai nst a | abor organi zati on.

2. Atorneys' Fees and (osts

The Charging Party has excepted to the ALJ's failure to
award it attorneys' fees and costs. It argues that such fees and
costs are appropriate herein because of the length of the period of
the UFWs bargai ning viol ati ons and because the Uni on's prinary
def ense—t hat Maggio itself bargained in bad faith-- was frivol ous.

V¢ affirmthe ALJ's conclusion that neither the UPWs
conduct during negotiations nor its conduct in defense of this case
warrants the inposition of the extraordinary relief of attorneys'
fees?® or costs. There is no evidence herein that Respondent has

repeatedly violated its statutory obligations or

(fn. 15cont.)

V% al so reject the ALJ's argunment that makewhol e should be
unavail abl e agai nst a union because the remedy woul d cause discord
bet ween the union menbers who benefit fromthe makewhol e award and
uni on nenbers outside of the bargaining unit whose dues woul d be
used to ﬁay for the award. Such discord, the ALJ argues, woul d
weaken the union and adversely affect the necessary bal ance of power
between the union and the enployer. This argunent provides no valid
basis for denying makewhole, since it is not certain that the
presumed discord would, in the [ong run, weaken the union, and it
shoul d not be the business of this Agency to ensure the institutiona
strength of any particular |abor organization.

1/ Venber McCarthy believes that the ALRB is statutorily
precl uded from awardi ng attorneys' fees.

20.
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engaged in msconduct showi ng flagrant disregard for enployee rights.
(Autoprod, Inc. (1982) 265 NLRB 331 [111 LRRM1521].) Neither is

there evidence that in defending itself herein, the UFWhas engaged
in frivolous litigation. (International Union of Electrical, Radio
and Machine Wrkers, AFL-CIQ (I UE) (Tiidee Products, I nc.) v.
NLRB, supra, 194 NLRB 1234; Robert H Hckam(1978) 4 ARB No. 73.)
Al t hough the Union was unable to establish that the Charging Party

engaged in bad faith bargaining or that Respondent itself was
bargaining in good faith, the factual findings and concl usions of
| aw were not so readily apparent, without litigation, that a
reasonabl e party woul d not have proceeded to hearing.

3. Bargaining Oder

We shal|l require Respondent to bargain with the Enpl oyer

upon request, and to sign, mail, post, 17/

read, and provide
copies of the attached Notice to Agricultural Enployees as provided
in our Order.
ORDER
By authority of of Labor Gode section 1160. 3, the
Agricultural Labor Relations Board (Board) hereby orders that

Respondent, Whited FarmVWrkers of Anerica, AFL-AQ its officers,

1 \enber s McCarthy and Gonot woul d require Respondent to post the

Notice in all of its offices and union halls throughout California,
since evidence indicated that the Union's bargaining operations were
structured not along geographic lines but rather along the lines of
specific crops or industries, without regard to where the crops or
industries were |ocated within the State. Mreover, a statew de
posting obligation would be in accordance with prior Board precedent.
See, e.g., United FarmWrkers of Arerica, AFL-C O (Odi s Scarbrough
1985) 9 AARB No. 17.)
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12 ALRB No. 16



agents, successors, and assigns, shall:
1. GCease and desist from

a. Failing and refusing, upon request, to bargain
collectively and in good faith wth respect to rates of pay, wages,
hours of work, and other terns and conditions of enploynent wth the
Enpl oyer, Maggio, I nc., on behalf of its agricultural enpl oyees.

b. Failing and refusing to neet at reasonabl e
intervals wth sai d Enpl oyer.

c. Failing and refusing to respond to proposal s by

said Enpl oyer.

d. Failing and refusing to submt its own proposals to
sai d Enpl oyer.

e. Failing to furnish to said Enpl oyer requested
Information rel evant to bargai ni ng.

2. Take the followng affirnative actions which 'are
deenmed necessary to effectuate the policies of the Act:

a. Woon request, bargain collectively in good faith
wth said Enployer, wth respect to rates of pay, wages, and ot her
terns and conditions of enploynent for its agricultural enpl oyees
and, if an understanding is reached, enbody such understanding in a
signed contract.

b. S gnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

c. Mil copies of the attached Notice in all

22.
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appropriate | anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enployees enployed by Maggi o, I nc.,
or its legal successor(s) at any tine during the period from January
1, 1982, until the date on which the said Notice is mailed; the UFW
shal | seek the cooperation of Maggio, I nc., or its |lega
successor( s) in obtaining the nanes and addresses of the enployees
to whom said Notice shall be mailed.

d. Post copies of the attached Notice in all
appropriate | anguages, in conspicuous places at all its offices and
union halls throughout the Inperial Valley area for 60 days, the
time(s) and place(s) of posting to be determned by the Regiona
Director, and exercise due care to replace any Notice which has been
al tered, defaced, covered or renoved.

e. Wth the consent of Maggio, I nc., or its lega
successor(s), arrange for a representative of the UFWor a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all its (their) enployees on conpany tine and property,
at time(s) and place(s) to be determned by the Regional Director
Fol l owi ng the reading, the Board agent shall be given the
opportunity to answer any questions the enployees may have
concerning the Notice and/or their rights under the Act. The UFW
shal | reinburse Maggio, I nc., or its legal successor(s), for the
enpl oyees' wages during this reading and question-and-answer peri od.
The Regional Director shall determ ne a reasonable rate of
conpensation to be paid by the UFWto Maggio, I nc., or its |egal
succeessor(s) and relayed by it (them to all nonhourly wage

enpl oyees in order to conpensate themfor tine lost at this

12 ALRB No. 16
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readi ng during the question-and-answer peri od.

f. Provide Maggio, I nc., or its legal successor(s),
copies of the attached Notice so the Enpl oyer can deliver a copy of
such Notice to each new agricultural enployee it hires for a period
of 12 nonths followi ng i ssuance of this Decision or its enforcenent
I f necessary.

g. Notify the Regional Director in witing, within 30
days after the date of issuance of this Order, of the steps
Respondent has taken to conply therewith, and continue to report
periodically thereafter, at the Regional Director's request, unti
full conpliance is achieved. Dated: Septenber 18, 1986

JYRL JAMES- MASSENGALE, Chai r person
JON P. McCARTHY, Menber
PATR &K W HENNI NG Menber

GRECCRY L. QONOT, Menber
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MEMBER CARR LLQ Qoncurri ng:

| jointhe majority opinionin all respects insofar as it
finds a violation of Labor Code section 1154( ¢c) by the Uhited Farm
Vorkers of Arerica, AFL-AQ O (URW through its failure to bargain in
good faith. | concur wth the majority's conclusion that a
nakewhol e award is inappropriate against a certified bargaini ng
representative for its bargaining violation. M decision is not
based upon statutory construction grounds, as is the majority
opinion. Instead, it is based upon equitable grounds. Uhions are
sust ai ned by general enpl oyee dues. It would be inequitable --
I ndeed, punitive -- to require one enployer's enpl oyees -- who pay
dues and fees pursuant to a union security clause in a contract --
to have to pay anot her enpl oyer's enpl oyees nakewhol e si nply because
their common col | ective bargai ning representative breached its
bargai ning obligation to the latter group of enpl oyees. As such |
woul d find that a contractual nakewhol e award agai nst a union i s not

wthin the Board' s avail abl e neans of renedyi ng a

25.
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union's bad faith bargai ning viol ation. Y

Dated: Septenber 18, 1986

JARE CARR LLQ  Menber

YA makewhol e awar d against a union for its bad faith bargaining
woul d present other conceptual and policy difficulties. Specifically,
the Board woul d have to address the relationship between a union's
breach of its duty to bargain in good faith under section 1154( c)
and a breach of its duty of fair representation under section
1154( a)é | ). The Board woul d al so have to consider principles of
agency and estoppel. For exanple, would unit nenbers represented by
a union be required to accept the consequences of their agent's
bar gai ni ng m sconduct, wth decertification as their only renedy? |If
bargaining unit nenbers directed or participated in the strategy of
t he bargal ning m sconduct, would they be estppFed_fron1secur|ng a
remedy? Would it be a prerequisite that a violation of the duty of
fair representation be established before the union's principles --
the enployees in the unit -- can secure a renedy against their
agent's m sconduct?

26.
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NOTI CE TO AGRI CULTURAL EMPLOYEES

_ After investigating charges that were filed in the Regi onal
Gfice the General Gounsel of the Agricultural Labor Relations Board
(Board) issued a conplaint that all eged we, Uhited FarmVérkers of
Arerica, AFL-AQ had violated the law After a hearing at which all
parties had an opportunity to present evidence, the Board found that
we did violate the | aw by our conduct, in failing and refusing to
bargain in good faith wth your enployer, MM\GA3Q | NC., in that we
failed and refused to neet at reasonable tines wth your enployer to
negotiate a col |l ective bargai ning agreenent to contract, del ayed and
falled to present counterproposal s and proposal s of our own, and
failed to furnish information requested by your enpl oyer.

The Board has told us to post and publish this Notice. V¢ wll do
what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is
a_Iﬁwthat gives you and all other farmworkers in California these
rights:

1. To organi ze yoursel ves;

2. Toform join or help unions; _ _

3. To vote in a secret ballot election to deci de whether you
want a union to represent you; _

4. To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a uni on chosen %/ amjority of the
enpl oyees, and certified by the Boara,

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT fail, delay or refuse to bargain in good faith wth your
errr)l oyer, MMEGIQ I NC., inrespect to reaching an agreenent or a

col | ective bargai ni nga contract.

VE WLL bargain collectively in good faith on fyour behal f wth your

enpl oyer MM3G3Q I NC., wth respect to rate of pay, wages, and ot her
conditions of enploynent and if an understanding is reached, we w |
enbody such understanding in a signed contract.

Dat ed: UNI TED FARM WORKERS OF AMERI CA, AFL-C O

By:

(Representative) (Title)

| f you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. One office is |ocated at 319 VWaternan Avenue, El
Centro, California 92243.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOI' REMOVE OR MUTI LATE
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CASE SUMVARY

Lhited FarmVWrkers 12 ALRB No. 16 Ca
of Anerica, (AFL-AQ No. 82-0_0-4-EC >
(Maggio, Inc.)

ALJ DEC SI ON

The ALJ found that the Union's conduct in failing and refusing to
neet wth the Enpl oyer, failing to submt bargai ning proposal s, and
failing to respond to the Empl oyer's proposal s, denonstrated that the
Lhi on had engaged in surface bargai ning. The ALJ concl uded that the
| anguage and | egi sl ative history of Labor Gode section 1160. 3

precl uded the award of a nakewhol e renedy agai nst a union. He al so
concl uded that inposition of attorney's fees and costs was not
?ppro riate in this case, since the Union's defenses were not

rivol ous.

BOARD DECI SI ON

The Board affirned the ALJ' s conclusion that the Uhion violated Labor
(ode section 1154(c) by failing and refusing to neet with the

Enpl o%/er and failing to submt and respond to proposal s. The Board
al so found that the Union violated its bargaining duties by failing to
furnish informati on about the Union's benefit plans in a tinely
manner. Al though di saﬁr eeing wth sone of the ALJ' s policy argunents
agai nst i nposi ng nakewnol e agai nst a uni on, the Board affirned the
ALJ' s conclusion that the | anguage and | egislative history of section
1160. 3 precluded an award of nakewhol e agai nst a uni on, and affirned
his conclusion that attorney's fees and costs were not appropriate in
this case. The Board ordered the Lhion to bargain wth the Emwl oyer

ingood faith and to mai |, post, and read to the Ewployer's
agricul tural enpl oyees a notice of the Union's statutory violations.
* % *

This Case Sutmmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.



NOTI CE TO AGRI CULTURAL EMPLOYEES

_ After investigating charges that were filed in the Regi onal
dfice the General Gounsel of the Agricultural Labor Relations Board
(Board) issued a conplaint that alleged we, Uhited FarmVWrkers of
Anerica, AFL-AQ had violated the law After a hearing at which all
parties had an opportunity to present evidence, the Board found that
we did violate the | aw by our conduct, in failing and refusi n%
bargain in good faith wth your errployer MG3Q | NC. in that we
failed and refused to neet at reasonable tines wth your enpl oyer to
negotiate a col |l ective bargai ning agreenent to contract, del ayed and
falled to present counterproposal s and proposal s of our own, and
failed to furnish informati on requested by your enpl oyer.

The Board has told us to post and publish this Notice. V¢ wll do
what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is
a_Iﬁwthat gives you and all other farmworkers in California these
rights:

To organi ze yoursel ves;

To form join or hel p uni ons; _ _

To vote in a secret ballot election to deci de whether you

want a union to represent you; _

To bargain with your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a najority of the

enpl oyees, and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and _

6. To decide not to do any of these things.

A whe

Because it is true that you have these rights, we promse that:

VEWLL NOr fail, delay or refuse to bargain in good faith wth your
| oyer, MAG3 Q | NC. in respect to reaching an agreenent or a
co | ective bargai ni nga contract .

WE WLL bargain collectively in good faith on your behal f wth your
enpl oyer MMG3Q | NC., wth respect to rate of pay, wages, and ot her

condi tions of enpl oynent and if an understanding is reached we wl |
enbody such understanding in a signed contract.

Dat ed: UNI TED FARM WORKERS OF AMVERI CA, AFL-C O

By:

(Representati ve) (Title)

| f you have a question about your rights as farmworkers or about
this Notice, you nmay contact any office of the Agricul tural Labor
Rel ations Board. (nhe office is located at 319 Véternan Avenue, H
CGentro, Gallifornia 92243.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Galifornia

DO NOT REMOVE OR MUTI LATE
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CASE SUMVARY

United Farm Workers of

- 12 ALRB No. 16
Anerica, (AFL-CIO Case No. 82-CL-4-EC
(Maggio, I nc.)
ALJ DEC SI ON

The ALJ found that the Union's conduct in failing and refusing to meet
wth the Enpl oyer, failing to submt bargai ning proposals, and failing
to respond to the Bl oyer's proposal s, denonstrated that the Uhion
had engaged in surface bargaining. The ALJ concluded that the

| anguage and | egislative history of Labor Code section 1160. 3

precl uded the anard of a nmakewhol e renedy agai nst a union. He al so
concl uded that inposition of attorney's fees and costs was not

?pprolprl ate in this case, since the Union's defenses were not

rivol ous.

BOARD DECI SI ON

The Board affirnmed the ALJ's conclusion that the Uhion viol ated Labor
(ode section 1154( c) by failing and refusing to neet wth the

Enpl oyer and failing to submt and respond to proposals. The Board
al so found that the Union violated its bargaining duties by failing to
furnish infornation about the Union's benefit plans in a tinely
manner. A though di sagreeing wth sone of the ALJ's policy argunents
agai nst i nposi ng nmakewnhol e agai nst a uni on, the Board affirned the
ALJ' s conclusion that the | anguage and | egislative history of section
1160. 3 ,or ecl uded an award of nakewhol e agai nst a union, and affirned
his conclusion that attorney's fees and costs were not appropriate in
this case. The Board ordered the Uhion to bargain wth the Ewpl oyer
ingood faith and to mail, post, and read to the Enployer's
agricultural enpl oyees a notice of the Union's statutory violations.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB
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AR E SCHIOR,, Administrative Law Judge:

This case was heard by ne on Cctober 29, 30, 31 and Novenber
1, 2, 7, 8 9 and 13, 1984 in H GCentro, Galifornia. The conpl ai nt
herei n whi ch issued on February 28, 1984, based on a charge filed by
Maggi o, Inc. (hereinafter called Charging Party or the Conpany) was
duly served on Respondent Uhited FarmVWWrkers of America, AFL-AO
(hereinafter called Respondent or the Lhion) on July 26, 1982. It
al l eges that Respondent viol ated section 1154(c) of the Act. A first
anended conpl ai nt was issued on ctober 5, 1984 and was duly served on
Respondent .

At the outset of the hearing a notion to intervene, nade by
Maggio, I nc., as Charging Party, was granted. Each party was gi ven
full opportunity to participate- in the hearing and the General Gounsel,
Respondent and the Charging Party each filed a post-hearing brief.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after considering the post-hearing
briefs submtted by the parties, | make the fol | ow ng:

FI NDI NGS OF FACT

. Jurisdiction

Respondent admtted inits answer, and | find, that it is a
| abor organi zation within the neani ng of section 1140.4(f) of the Act
and that the Charging Party is an agricultural enployer within the
neani ng of section 1140( c) of the Act.

1. The Alleged Unfair Labor Practice

Respondent is alleged to have violated section 1154(c) of the

Act inthe follow ng respects: S nce on or about January 1982



Respondent has engaged in surface bargaining by the totality of its
conduct as denonstrated by the fol | ow ng conduct:

(a) Respondent has failed to neet at reasonabl e interval s
wth the representative of the Charging Party.

(b) Respondent has unreasonably, or not at all, responded
to the Charging Party's proposal s;

(c) Respondent has refused to submt its own bargai ni ng
proposal s;

(d) Respondent has offered proposals to the Charging Party
cal cul ated to be unaccept abl e;

(e) Respondent has failed or refused to supply infornation

requested by the Charging Party.

[11. Background I nfornation

Maggio | nc., the Charging Party, grows and harvests carrots
in the Inperial and Salinas vaIIeysy It al so grows wheat alfalfa,
broccol i, onions, radishes and ot her row crops.

Fromthe summer of 1977 to January 1979, a collective
bar gai ning agreenent was in effect between Charging Party and
Respondent. Late in 1978, Charging Party with other agricul tural
enpl oyers began to negotiate wth the UFWfor a new contract. The
negoti ati ons broke off in February 1979 and unfair |abor practices
were filed and litigation based on the mutual charges of bad faith

bargai ning by both parties commenced. 2 After a heari ng and an

1. It principally harvests rather than grows carrots in the
latter valley.

_ 2. The nutual charges between various Inperial Valley
agricultural enployers and the UFWwere consol i dated i nto one conpl i and
and one heari ng.



ALJ decision, the Board i ssued a deci sion whi ch becane Known as

Admrial Packing, et al. (1981) 7 AARB No. 43. The Board determ ned

that the enpl oyers' group (including Charging Party) had not bargai ned
in good faith and ordered the nakewhol e renedy agai nst the enpl oyers
for such refusal to bargain.

Oh March 30, 1984, the CGourt of Appeals in Carl Joseph Maggio,
Inc., et al. (1984) 154 Cal. App. 3d 40, overturned in total the Board' s

decision in Admral Packing Gonpany, et al. (1981) 7 ALRB No. 43. The

Gourt of Appeals held that both sides had engaged in hard bargai ni ng
and annul | ed the nakewhol e remedy. Subsequently the Suprene Court
declined to hear the case on appeal and thus in effect affirned the
Court of Appeal s deci sion.

V. Respondent's Al eged Surface Bargaini ng

Section 1154( c) of the Act nmakes it an unfair |abor practice
for the enpl oyees' bargaining representative to refuse to bargain
collectively wth their enployer in nuch the sane way as its
counterpart section 1153( e) inposes an obligation upon the enpl oyer to
bargain col lectively with their enpl oyees' representative.

Section 1152.2 defines the words "to bargain collectively"
as "performance of the mutual obligation of the enployer and the
representati ve of the enpl oyees to neet at reasonable tines and confer
in good faith with respect to wages, hours and ot her conditions of
enploynent . . . but such obligation does not conpel either party to
agree to a proposal or require the maki ng of a concession."

In the instant case General Gounsel has al |l eged t hat

Respondent had failed to bargain in good faith, in that it has



engaged in surface bargaining with no intent to reach a mutual ly
agreeabl e contract wth Charging Party.

Both ALRB and NLRB aut hority holds that the bona fides of a
parties' intention in this regard depends upon whet her the party
evidences a real desire to cone to an agreenent. The parties' behavior
at and away fromthe bargaining tabl e and the course of the
negoti ati ons thensel ves are some of the circunstances fromwhi ch a
determnati on can be nade whether or not a party has bargai ned i n good
faith.

As was noted in N. L. R. B. v. Hernman Sausage Co., Inc. (C. A. 5

1960) 275 F.2d 229, 232:

Bad faith is prohibited t hough done w th sophistication and
finesse. (onsequently, to sit at a bargaining table, or to sit
al nost forever, or to make concessions here and there, could be
the very neans by which to conceal a purposeful strategy to
nake bargaining futile or fail.

Furt hernore, as was observed in Exchange Parts Conpany 139

N.RB 710, enf'd. 339 F.2d 829 (C. A. 5):

It is patent that the Act requires that parties nmake

expedi tious and pronpt arrangenents to neet and confer. It
does not contenpl ate protracted del ays, unilateral cancellation
of schedul ed meetings, or other variations of negative conduct
whi ch have been hel d by the Board and courts to | npede the

bar gai ni ng process and ot herw se frustrate negotiati ons so as
to evidence a lack of regard for this aspect of the bargaini ng
obl i gati on.

Absent unusual circunstances, it is easier in surface
bargai ning cases to infer an inproper notive on the part of the
enpl oyer than on the Lhion since it is considered in a union' s best
interests to arrive at a speedy and mutual |y satisfactory collective

bar gai ni ng agr eenent . 3

3. Gaphic Arts, Local 280 (1978) 235 NLRB 1084 [ 98 LRRM
1188, "A union"! by contrast (to an enployer), rarely is nmotivated not to
seek some sort of a contract."”



However in the instant case, "unusual circunstances" are
present . . . circunstances fromwhich it can be inferred that it woul d
be advantageous for the Unhion not to sign an agreenent wth the
enpl oyer. The unusual circunstances are that during the entire period
of negotiations, there existed the probablity that the Maggi o enpl oyees
woul d be entitled to a nakewhol e renmedy whi ch woul d conpensate themfor
past services that is the difference between what they earned at the
Charging Party and the higher |evel of wages provided for in the Sun
Harvest contact.? The Board had i ssued a decision, granting to such
enpl oyees t he nakewhol e renedy in 1981. ¥ o march 30, 1984 the
Appel ate CGourt overturned the Board's decision in respect to the
nakewhol e renedy. However, the UFWappealed it to the Suprene Court
which in effect confirnmed the appel ate court's decision by refusing to
hear the case. The announcenent was nmade on June 14, 1984.

General (ounsel has all eged that the UFWhas engaged in
surface bargaining by the totality of its conduct as denonstrated by
(a) failing to neet at reasonable intervals wth the representatives of
the Charging Party; (b) unreasonably; or not at all, responding to the
Charging Party's proposals; (c) refusing to submt its own bargai ning

proposals; (d) offering proposals cal culated to be

4, QGaphic Arts, supra, "The greater the rewards of
recal citrance to enpl oyer or union, the stronger the probability of
i ndul gence-unt o-excess by one or the other. And inferences, after
all, derive fromprobabilities."

5. During the period of alleged bad faith bargai ning on the
part of Respondent, January 1982 through Qctober 1984, the only
col l ective bargai ning contract that had been signed by the UFWwith a
vegetabl e grower in the Inperial Valley was wth John H nore, which
contract was equivalent to the Sun-Harvest contract.
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unacceptabl e; and (e) refusing to supply infornation requested by the
Chargi ng Party.

General Gounsel contends that a strong inference can be drawn
from(a) Respondent’'s desultory perfornmance in negotiations wth
respect to neetings, proposals and the supply of information conbi ned
wth (b) the expectation of the Union that bargai ning unit nenbers
woul d recei ve makewhol e, Sun Harvest |evel, benefits in the event no
contract was signed, that the UAWwas guilty of surface bargai ni ng.

A Respondent's Alleged Failure to Meet at Reasonabl e
Ti nes

1. Facts

I will first discuss the allegation that Respondent

failed to neet at reasonable tines with the Charging Party.

During the 34 nonth period of Respondent's alleged failure to
bargain in good faith, only 16 negotiating neeti ngs were hel d. &l

Respondent cancel | ed seven” schedul ed neet i ngs and the
Charging Party one. 8 O various occasi ons, the Charging Party
initiated requests for a neeting rather than Respondent.

Respondent' s representatives arrived late for the fol | ow ng
neetings: 20 mnutes |ate February 22, 1982, 5 mnutes late March 29,
1982, 28 mnutes late August 4, 1982, 10 mnutes | ate January

6. January 13 and 28, February 22, Mrch 29, April 20.
August 4, Decenber 1 and 6, 1982; January 13, February 16, Mrch 8 and
23, August 10, Septenber 22, 1983; June 18 and Cctober 26, 1984.

7. Mrch 10, April 29, June 14, 1982 and May 26-27, June 2-
3, June 10 and July 20, 1983.

8. July 6, 1983.



13, 1983, 15 mintues |late March 8, 1983 or March 23, 1983, £l 10

mnutes late Septenber 29, 1983 and 15 mnutes |ate June 18, 1984.

There were 5 prolonged gaps in negotiating sessions: April 20
to August 4, 1982 (3% nonths), August 4 to Decenber 1, 1982 (4 nonths),
March 23 to August 10, 1983 (4%2nonths), Septenber 22, 1983 to June 18,
1984 (9 nonths) and June 18 to Cctober 26, 1984 (4 nonths).

During the three year period of Respondent's alleged bad
faith bargaining, the UAWwas represented by a succession of four
negotiators. David Martinez represented the UFW until July 1982.
Arturo Mendoza from July 1982 to March 1983, Esteban Jaranill o
March to May 1983, Arturo Mendoza again from May 1983 to May 1984
and David Ronquillo fromMy 1984 to Qct ober 1984.

During his tenure as the UFWrepresentative, David Martinez
was the director of UPFWregion 3 and was responsi bl e for organi zi ng,
negoti ations, contract admnistration, arbitrations and other duties as
a nenber of the UFWexecutive board. During his tenure as the UFW
representative, Arturo Mendoza was general nanager of Respondent's
veget abl e di vi si on who oversaw contract admni stration, organi zi ng,
litigation and negotiations and al so served as a nenber of the UFW
executive board. In the summer of 1983 Cesar Chavez, URWpresident,

obl i ged executive board nmenbers to attend pl anni ng

9. Not clear in the record which neeting in March 1983
Respondent representative arrived | ate.

10. There was testinony that the UFWhad desi gnat ed
Esteban Jaramllo and Gl bert Rodriguez joint negotiators during
this period but there was no evidence about Gl bert Rodriguez'
experience as a negotiator and he did not participate in any
contacts wth the Charging Party about negoti ations.
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sessions. Such attendance by Mendoza conpel l ed hi mto cancel some
neetings. David Martinez and Arturo Mendoza were experienced contract
negotiators. David Ronquillo had sone experience while Esteban

Rodri guez had none.

Josi ah Neeper, an experienced | abor | awyer and negoti at or
represented the Charging Party until February 1982 and thereafter
Merrill Storns, another experienced | abor | awer and negoti ator,
represented the Conpany.

During the first few sessions Respondent's and the
Charging Party's representatives spent a considerabl e anount of tine
di scussing grievances: returning strikers, |eave of absence, etc.
However, Storns objected to such practice and thereafter virtually no
tinme was spent on settling grievances.

The five extended periods of no bargaining neetings are as
fol | ons:

April 20 to August 4, 1982

At the April 20 session, the parties agreed to nmeet on April
29. Martinez cancel |l ed the neeting because he was busy in the Salinas
Valley. Martinez contacted Storns on May 10 and inforned himthat he
was finishing his work in the north but that his father was gravely
il in Texas and therefore he was | eaving for Texas.

Oh May 18 Storns sent a telegramto Martinez expressing his
concern for Martinez's father's health and requesting Martinez to
contact himas soon as possible. After his father's death, Martinez
returned to Galifornia and the parties agreed to neet on June 15-On
June 14, Martinez cancelled the neeting and expl ained to Sorns that

the negotiating coomttee needed time to prepare a conpl ete



contract proposal .

M July 7, Sorns wote Martinez and inforned hi mthat he had
dates available in July for renewed negotiations. O July 16 Storns
inforned Martinez by letter that the Conpany was considering pl anting
lettuce in the Inperial Valley and that he was awaiting notification
fromthe Union about a new negotiating date. On July 21 Arturo Mendoza
contacted Sorns and inforned himthat he woul d be responsible for
negotiations in the future and suggested August 4 as the next neeting
dat e.

August 4 to Decenber 1, 1982

At the end of the August 4 neeting the parties briefly
di scussed the Conpany's | atest contract proposal and Mendoza tol d
Sorns that he needed time to discuss it with the negotiating
coommttee and that the Union woul d prepare a counter proposal .

O August 18 Storns wote to Mendoza and rem nded hi mt hat
the Conpany had not recei ved any response to its latest contract offer.
M Septenber 15 Storns wote to Mendoza agai n of no response and
suggest ed sone dates for negoti ati ons.

O Novenber 16 Mendoza sent a contract counterproposal to
Sorns and stated that he would be available in the Inperial Valley for
negoti ations the |ast week of Novenber and the first week of Decenber.
The parties agreed to neet on Decenber 1, 1982.

March 23 to August 10, 1983

Oh March 23 Mendoza told Sorns that Esteban Jaramll o and
Gl bert Rodriguez woul d be the new negotiators for the UPW  Soon
afterwards Storns and Jaraml| o exchanged wage proposal s for shop

enpl oyees. Jaramllo inforned Sorns that he woul d be avail abl e for



negotiations in April. O April 6 Storns inquired with Jaraml| o about
neeting dates but received no reply fromJaramllo in respect to the
shop enpl oyee wages or the dates. On May 15 Mendoza notified St orns
that he had replaced Jaramllo as the Whion negotiator and they agreed
on neeting dates of May 26 and 27. Mendoza call ed and cancel | ed the
May dates and the parties agreed on June 2 and 3. Mendoza cancel | ed
those June dates and reschedul ed for June 10. 1 June 7 Jaramllo
cal l ed and cancel l ed the June 10 date as it conflicted wth Mendoza' s
schedule. Jaramllo stated that he had no know edge of Mendoza' s
avai | abl e dates and that Mendoza woul d contact Storns in that respect.

Mendoza schedul ed negotiations for the week of July 6. Storns
cancel led the July 6 neeting as he had to be present in Salinas to
advi se Maggi o regarding a strike of its shed enpl oyees. Oh July 7
Sorns called Mendoza to set up a new date but Mendoza was not
available until July 20. O July 15 Jaramllo called and cancel | ed
the July 20 date because Mendoza had a schedul e conflict-The parties
net on August 10.

Septenber 23, 1983 to June 18, 1984

Sorns did not hear from Mendoza about the contract
negotiations again until January 1984. In the interimJaramll|o
contacted Storns in (ctober about a problemw th a tractor driver and
i n Novenber a request about carrot harvest seniority.

Mendoza testified that the Union needed tinme during the
autumm to review the enployer's offer since the Union negotiator had to
confer wth the negotiating coomttee as the ultimate ratification of

the agreenent by the workers depended on
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periodically consulting with themso that their ratification woul d be
forthcomng at the tine the Conpany and the Uni on negoti ators reached
an agreenent .

Mendoza further testified that during the nonths of
Novenber and Decenber, Storns and he were in alnost daily contact on
other farmlabor litigation and that Storns failed to nention the
Maggi 0 negoti ati ons.

O January 4, 1984 Mendoza sent a letter to Storns requesting
i nfornation concerning the Maggi o corporation settl enent. W
January 10 Storns replied and inforned Mendoza that he had not been
directly involved in the negotiations and settlenent and that he was
requesting the pertinent docunents fromhis lawfirms attorney who was
i nvol ved and upon recei pt of the settl enment agreerment he woul d forward
the appropriate provisions to Storns in response to his request.
January 17, Storns sent the details of the settlenment agreenent
relative to the disposition of the farmacreage and in addi ti on sent
i nfornati on about the | easing arrangenments the Gonpany had w th ot her
agricultural entities.

The UFWdid not contact Storns until My 30 when David
Ronquillo sent a letter to Storns informng himthat he was the new URW
negoti ator and requesting to renew negoti ations and suggested June 6, 7

or 8 as alternate dates. Sorns immediately replied and

11. O August 30 Sorns inforned Mendoza by letter that the
officers and principals of the Maggi o corporati on had been in
litigation for several years about a restructuring of the Conpany's
operations and that a settlenent was near. Storns pointed out that
such a restructuring coul d reduce or termnate the Conpany's farmng
operation and that the enpl oyer woul d keep the Uhi on i nforned about
the terns of the settlenent so the parties would be able to negoti ate
about the effects.
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expressed his scepticismabout the timng of the letter and the
suggested dates. Storns pointed out that the Union had not contacted
himfor 5 months and then suddenly wanted to meet with himon three
days in June, the very days that he was scheduled to be in a hearing
with the same Union. In the same letter Storms offered to neet on a
Saturday, June 9, with Ronquillo. Ronquillo replied and suggested
that Storns secure another negotiator since there "should be no reason
why | should have to wait three weeks because you have commtments
el sewhere.” Ronquillo described Storns' offer to neet on Saturday as
somewhat unusual but that he would be willing to meet on that
particul ar day or during the evening hours of the follow ng week (after
the hearing) or on Saturday, June 16. Ronquillo concluded with
"better yet, that another person be assigned to do these negotiations".
Storns had his secretary tel ephone Ronquillo and informed him
that he woul d be available for June 12 in the evening and on June 18 at
9:00 a. m. The parties held a negotiations session on June 18
June 19, 1984 to Cctober 26, 1984

On June 31, 1984 Ronquillo sent a letter to Storms informng
himthat Castle and Cook had advised the Union that it presently owned
a controlling percentage of Maggi o stock and requested a clarification
fromStorns on this point. Storms responded denying that Castle and
Cook owned any part of the Maggi o corporation and renewed his request
for the nane of the source of this information. On August 20 Ronquillo
replied and explained that he had no information about such source and

I nqui red whet her the



Conpany had a new proposal for the Lhion. He al so asked what S orns
neant in his letter about the inpact on negotiations, about the
inquiries, about the supposed Castl e and Gook ownership of Mggi o.

O Septenber 14 Sorns replied and expl ai ned that what he
neant by inpairing negotiations was the tine and effort the parties
had wasted in dealing wth the "unfounded al | egati ons" by the Union
which raised in the mnds of the Gonpany's negoti ator questions about
the Lhion's intent. Sorns concluded that the parties shoul d nove on
to nore productive di scussions.

In aletter of Gctober 12 to Sorns, Ronquillo expressed his
di sagreenent wth Sorns' assertions that the Castl e and Cook
inquiries and clarifications had consumed so nmuch tine. Ronquillo
requested that the Conpany nake a new up-to-date contract proposal and
concl uded by suggesting the dates before Cctober 26 or after Novenber 8
since he woul d be out of town during that period of tine. Storns
responded and suggest ed sone negoti ati on dates and concl uded by
requesting a Unhion contract proposal so that the future neeting woul d
be "rmuch nore beneficial."

O Gctober 22 Ronquillo replied and expl ained that the reason
for his thirty day delay in answering Sorns |atest |etter was because
he had been very busy preparing for Abatti Brothers negotiations wth
Sorns and added that Sorns had failed to nention the Maggi o
negotiations and neeting dates at two Abatti bargai ni ng neeti ngs.
Ronqui | | o suggest ed sone neeting dates and a request for a nodification
of the Gonpany's | atest proposal.

Sorns answered and stated that the Gonpany woul d not nake

any further proposals at that tinme and suggested sone neeting dates.
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The parties nmet on Cctober 26. At the end of the neeting, Ronquillo
suggested Novenber 9 as a tentative date for the next neeting date.
Storns promsed to keep that date open for a few days until Ronquillo
confirned it. On Qctober 29 Ronquillo notified Storns that Mendoza had
replaced himas the Union's negotiator.

2. Discussion

The record evidence clearly supports the allegation that the

Respondent was responsible for not only numerous del ays in negotiating
with the Charging Party but also for five extended periods of no
meet i ngs.

The UFWnegoti ators cancel |l ed seven neetings to one for the
Charging Party. It can be argued that the UFWwas understaffed and t hat
its two principal negotiators David Martinez and Arturo Mendoza had
other than collective bargaining duties to attend to both in the
| nperial Valley and el sewhere, but that argument fails since the
parties' duty to meet at reasonable times and places cannot be

mtigated by the unavailability of its representatives.ly

The first extended period of no neetings extended from Apri
20 to August 4, 1982. « In April and May the UFWnegotiator Martinez
was busy in the Salinas Valley with other matters and then went to
Texas because of his father's last illness and death. In June he

cancel l ed a meeting "because the negotiating conmttee

12.  In Mntebello Rose Co., Inc., et aI , 5 ALRB No. 64,
Respondent enplm%er failed to discharge its dut rovide a
representative who was available to neet with t e UF at reasonabl e

tines and with reasonabl e rigularltg See N. L. R. B. v. Mlgo

I ndustrial, Inc. (1977 NLRB 25, 96 LRRM 1345, enf'd F. 2d 540, 97
LRRM 2079 (2d Clr 1977) ; Insulat|ng Fabricators, Inc. (1963) 144 NLRB
1325, 1326, 54 LRRM 1246.
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needed time to prepare a conplete proposal”. However, it was the
Conpany, not the Union, that proceeded to prepare a conprehensive
proposal and initiate steps for the next meeting.

O July 16 Storns contacted the Uni on about another neeting
and because of the new negotiators' unavailability the parties coul d
not nmeet until August.4 when the Enpl oyer presented a conprehensive
contract proposal .

Respondent schedul ed no neetings nor presented any
counteroffers until the mddl e of Novenber 1982, a period of 3% nonths
after receiving the Conpany's August 4 proposal. During this interval,
it was the Conpany that requested neeting dates not the Uhion.
Moreover under the circunstances, 3%2nonths to prepare a counteroffer
I S excessive.

The third extended period of no neetings is fromMarch 23 to
August 10, 1983 (4%2nonths). For two nonths the URV7 designated an
I nexperienced representative Esteban Jaram ||l o who had no negoti ati ng
experi ence what soever other than sitting in on ten negotiating
sessions conducted by Arturo Mendoza. Jaramllo failed to ask for any
neeting date and after exchangi ng shop wage offers did not respond to
the Conpany's request for neeting dates or proceed to follow up on the
wage of fer exchange. It is evident that the UAWhad no intention to
neet with the Charging Party's representative during this two nonth
peri od.

Mendoza repl aced Jaram |l o and proceeded to cancel three
schedul ed meetings in May and June due to conflicts in his schedul e.
Storns cancelled only one, a neeting scheduled for July 6, as he had
to be present in Salinas to advise Maggio with respect to a strike
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of its shed enpl oyees. Mendoza cancel | ed another neeting in July
because of a schedule conflict.

Respondent argues that Martinez was busy with his duties as a
menber of the Executive Board and had to attend its planning sessions
many of which |asted | onger than expected and consequently Mendoza
found it necessary to postpone meetings. However, | have previously
concluded that such an excuse does not relieve Respondent of its duty
to meet with Charging Party at reasonable times. (See footnote on page
14.)

The fourth and | ongest period of no neetings took place
bet ween Septenber 23, 1983 and June 18, 1984 (9 nonths). Mendoza
testified that the Union needed time during the autum of 1984 so the
negotiator could meet with the negotiating commttee and review the
enpl oyer's offer. However, the UFWfailed to respond to the Charging
Party's |ong standing proposal during this 9 nonth hiatus nor
thereafter. Such an explanation mght be valid for a 2 or 3 nonth
delay but in respect to a prolonged period of 9 nonths it is patently
pretextual .

Anot her explanation in respect to the delay according to
Mendoza is that he and Storms saw each other virtually on a daily
basis as both were involved in the sane litigation and neither of them
mentioned the Maggi o negotiations. However, it would be up to the
Uni on representative to mention the negotiations since an enployer's
duty to neet at reasonable tinmes is incunbent upon requests to meet on
the part of the Union.

Al'so by this time, the enployer, after expending so nuch

effort on thwarted attenmpts to arrange meetings wth Respondent had
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every right to leave it up to the Union's representative to broach the
subj ect .

Respondent has no expl anation of the January to May gap ot her
than the question of the settlenent of the partitioning of the Maggio
properties. However, by January 17, Storms, in response to a January
4 inquiry by Mendoza, provided the UFWwith all the pertinent details.
So fromJanuary through May the Respondent has no valid explanation of
its failure to ask for neeting dates.

At last on May 30 a new UFWnegotiator David Ronquillo
notified the Charging Party's representati ve Storns about new hearing
dates. Storns responded and expl ai ned why he was not available for the
next 3 weeks. In areply letter Ronquillo had the affrontery to
suggest that since Storns was not avail abl e the Conpany shoul d supply
another negotiator. |In effect the UFWaccused the Respondent of the
exact behavior of which it itself had been blatantly guilty for over a
two year period.

The fifth period of no neetings was between June 18 and
Qctober 26. Ronquillo spent his tine witing letters to Storns
di scussing the possibility of a Castle & Cook takeover of Maggio. It
wasn't until Cctober 12 that Ronquillo requested meeting dates and the
parties nmet on Qctober 26, 1985. Shortly after the neeting Mendoza
replaced Ronquillo. It appears that Ronquillo served as a stop-gap
repl acement for Mendoza and in effect reduced the nunber of meetings
during his 5 nonth tenure to only two, the first of which was
restricted to "get-acquai nted" natters.

In view of the foregoing, | find that Respondent failed and

refused to neet with the Charging Party and intentionally engaged in
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such conduct. 13/

B. Respondent's Proposals and Counterproposal s and
Al l eged Failure to Supply Information

1. Facts

Now to turn to the discussion of the allegations (b),
(c), (d) and (e) wth respect to the alleged surface bargaining. The
first three allegations can be sunmarized as whet her Respondent
responded to Charging Party's proposals and if it did were its
responses unreasonabl e and/or calculated to be unacceptable and al so

whet her it made any proposals of its own. Allegation (e) deals with

Respondent's alleged failure to furnish the Conpany with
i nformation.
The Conpany and the UFWnet twice in July 1981. At that

14/

tinme the UFWmade a three package proposal — based on its collective

bargai ning contract with Sun Harvest. It nmade three concessions: (1)
Abandon the ALRB criteriumof good standing regarding Union securi ty@
and agree to a nodified NLRB one. (2) Retract its demand for a

jointly operated hiring hall and

13. Athough | do not rely on Respondent's repeated
tardiness as an additional basis to support ny finding that Respondent
failed and refused to meet with the Chargi nﬂ Party, such tardiness is
certainly consistent with such conduct on the part of Respondent.

14. Respondent did not nake separate offers on each one of
t hese proposed articles but placed each one in group of other proposed
articles. To reach an agreenent the Charging Party had to accept a
group of articles as a "package" not separately.

15. NLRB good standby only requires that a nenber pay dues
and initiation fees while ALRB good standing requires in addition that
t he nenber be in good standing wth the Union according to the
constitution of the particul ar | abor organizati on.
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agree to an Enpl oyer-operated hiring hall |18

(3) Change its denand
for a full-tine to a half-tine paid Union representative and the
conpensation of two additional enpl oyees who woul d participate in the
grievance procedure (at the second IeveI).gl

I n August the Conpany notified the Union about a proposal to
grant an interi mwage increase to shop enpl oyees. The UFW
representative, David Martinez, contacted Respondent's negoti at or
Josi ah Neeper and | eft a nessage protesting the proposed interi mwage
increase and reiterated the Uhion's desire for a conpl ete bargai ni ng
agr eenent whi ch woul d cover wages, hours and conditions of enpl oynent
for all the enployees. Martinez concluded the nmessage by stating his
intent to put the protest into witing intime for the next bargaining
sessi on.

The Meeting of January 13, 1982

The parties next met for negotiations on January 13, 1982 and
Martinez delivered the witten protest about the proposed shop enpl oyee
wage increase to Neeper. Mrtinez and Neeper di scussed the probl em of
the recall of the strikers and their unconditional offers toreturnto
wor K.

Martinez requested crop and enpl oynment proj ecti ons and Neeper
supplied the appropriate information. Mrtinez requested a response to
the Uni on's concessions and Neeper replied that the Conpany woul d soon

do so. Neeper acknow edged that the Uhion

~16. The previous contract between the parties contained a
provision for a Union-operated hiring hall. The UAW had proposed a
nodi fication, a jointly operated hiring hall, at a previ ous neeting.

17. The U”Wput the proposal into witing at the July 30
neet i ng.



proposal was a serious one with substantive novement and he told
Martinez that he woul d prepare a full response.

On January 18, 1982, the Conpany sent a witten response by
mail to the UFWin which Neepers presented a three-package
counterproposal. The Conpany agreed to the ALRB version of good
standing for Union security but tied such a concession to its
definition of seniority. Moreover, the Conpany wanted clear |anguage
to the effect that its supervisors would perform bargaining unit work
in certain situations that had been established by past practices. The
reason the Conpany wanted clear |anguage in this respect was because
since the past practices had been established, the Union and the
Conmpany had been through an enmbittering strike and
the Conpany was fearful that consequently the Union mght not be so

18/

amenabl e to the continuance of past practices.— The Conpany woul d

concede to the Union request for a paid Union representative but
limted to 4 hours a week in exchange for the Union conceding to its
positions on Cost of Living Adjustnent ( COLA), Wages, Job

Descriptions, Vacations and a general supplenent. However, the Conpany
in its remaining package proposals retained its position on all other
itens, e. g., Hring, Wrk Hours and Overtinme, Reporting and Standby,
Injury on the Job, Travel Pay, and Mechani zation

The Meeting of January 28, 1982

At this meeting Josiah Neeper represented the Conpany and

18, The parties had already agreed to supervisors doing
bargaining unit work in energencies or as part of the training of
enpl oyees.
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/

David Martinez the UFW¥ The UFWrej ected the Conpany's

counterproposal. Martinez told Neeper that the Conpany had returned
toits 1979-80 positions after the Union had made a serious proposal.
Neeper responded that the Conmpany was willing to take its proposals
out of the package formats and concede on individual articles if it
coul d receive something in return, i . e., Union Security.

Neeper agreed to the Union request regarding "Records and Pay
Periods" by which the Conpany woul d provide the Union with a |ist of
the trust fund paynents within 10 days after the end of the nmonth and
if not possible by the 20th. The parties nmade identical proposals on
seniority. So in effect they cane to an agreenent.

The UFW proposed a Conpany operated hiring hall but with
saf equards agai nst forenen and anti-Union favoritismand repeat ed
Its request for a half-tine paid representative. The Union's

counteroffer consisted of Sun Harvest provisionsgy on every article

except severance pay, job descriptions, hiring procedures, records and

pai d Union representative.gy

On January 29, 1982, the Conpany sent the infornmation with
respect to crops and projected nunber of workers required in response

to the UFWs request.

_ ~19. The parties spent a considerabl e anount of tine
di scussi ng gri evances.

20. The Sun Harvest provision for Uhion Security was ALRB
good st andi ng.

- 21. The Wnion's offer on wages: Sun Harvest where crops and
classifications are applicable, otherw se to be bargai ned.
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The Meeting of February 22, 1982

The parties discussed grievances during the first part of the
meeting. The UFWnegotiator Martinez requested information regarding
| ettuce workers' past wages to determ ne severance pay demands since
the Conpany planned to cease raising lettuce. Storns
replied that such information would not be available until the end

22/

of the year when the W2 forms were prepared. The Uni on renewed

its proposal for half-time paid Union representative and the
conpensation of two conmttee nenbers who woul d participate in
grievance procedures at the second step. The Union also repeated its
request for its version of "Records and Pay Periods". According to
Martinez, the Conpany did not informhimthat it intended to harvest
radi shes. Storms protested about too much neeting tinme being consumed
I n discussing grievances. In response to the protest, Mrtinez
suggested that he, Martinez, fornulate a |ist of subjects to be

di scussed at the next neeting and Storns agreed.

Martinez sent to Storns his suggested |ist of eight
subjects to be discussed at the next neeting.

Martinez cancelled the next meeting which had been
schedul ed for March 10 because he had to file objections in an
election in Arizona.

On March 10, Storns sent a letter to Martinez informng him
that the Company had pl anted radi shes and requested information about
any contracts the Union had with conpani es which also grew radishes.

In the sane letter Storms suggested March 16 as the date

22. The UAWdid not renew its request and the Conpany did
not furni sh such i nfornation.



of the next neeting. Mrtinez called Sorns on March 18 and expl ai ned
that he did not have any infornation regarding contracts wth radi sh
growers. They decided to neet again on March 29 and thus Martinez
woul d have nore tinme to secure the radish infornation.

The Meeting of March 29, 1982

Sorns requested discussion of the wages, hours and
conditions of enpl oynent for the radi sh harvest which was to begin in
a day or two. Mrtinez explained that he had not been able to | ocate
any radi sh-rai sing conpani es, wth which the UFWhad a contract, but
there still was one possibility which he woul d expl ore. Martinez
caucused with the negotiating coomttee. A the conclusion of the
caucus, Martinez requested $6. 15 per hour for the radi sh harvest,
whi ch was to serve as the mninumeven if a piece rate were adopt ed.
He pointed out that accurate production records coul d be kept so a
pi ece rate woul d be el aborated and retroactivity effectuated if an
overal | contract was achi eved. The Conpany rejected the Union's
proposal and of fered $4. 12 per hour and nornmal production records.
However the Conpany agreed to offer the radish work to the bargai ni ng
unit enpl oyees according to seniority. The parties spent virtually
the entire tinme of this session discussing the radi sh and oni on crops
and the hiring practices involved therein, so that little or no tine
was spent on the Martinez agenda of 8 subjects.

Sorns testified that at the end of the neeting the two
parties agreed that Martinez would call Storns by tel ephone on
Friday at 12:30 noon and they woul d continue negotiations on the

radi sh and oni on harvests. Storns waited in his office for the



phone call at the designated hour but Martinez failed to nake the
call. Mrtinez admtted that he had not tel ephoned Storns but added
that it was his understandi ng that he would only tel ephone if he had
been successful in securing informati on about another grower who al so
rai sed radi shes.

The Meeting of April 20, 1982

The parties net on April 20 and Storns renewed his request
for copies of any contracts the Uhion had with any vegetabl e growers
other than Sun Harvest. Sorns testified that he needed such
i nformation so he coul d determne whet her the Uhion had ever | owered
its denands fromthe Sun Harvest provisions.

Sorns inforned Martinez that Joe Rodriguez, the | abor
contractor, for harvesting the onion crop, would grant preferential
treatnent to the Maggi o seniority workers (strikers) who had not
returned to work. Maggi o woul d provide the Lhion wth the wage rates,
the tine and the | ocation of the oni on harvest.

The parties preceded to di scuss the working conditions for
the radi sh harvest, e. g., grading, production per day, famlies under
one soci al security nunber, etc.

Martinez asked questions regarding certain articles. Sorns
responded that the parties had agreed in principl e about supervisors.
He stated that the Gonpany wanted to operate the hiring hall. Storns
added that the Conpany woul d not pay the first three days of disability
conpensation for an on-the-job injury since it woul d encourage
absent eei smbut woul d pay the entire day's pay for the day of the
injury. He concluded that the Gonpany woul d pay the travel allowance as

provi ded for in the previous contract (20°) .
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Martinez reiterated that the Union wanted 300 a mle as was provi ded
for inthe Sun Harvest contract. Martinez inquired about any plans for
planting lettuce in King Qty.

O June 14, 1982 Martinez cancel |l ed a nmeeting schedul ed for
that day because, as he explained to Storns, he intended to present a
conpl ete contract proposal and needed time to consult with the
negotiating conmttee in that respect.

O July 6, 1982 Sorns informed Martinez by letter that the
Conpany was considering the growing of lettuce in the Inperial Valley.

After nunerous cancel |l ations of meetings during the summer of
1982, the parties finally met on August 4. Arturo Mendoza repl aced
David Martinez as the UFWnegotiator in July.

The Meeting of August 4, 1982

Storns requested information about the Union nedical plan and
al so copies of any contracts wth other vegetabl e conpani es®  Mendoza
said he would conply and al so send the annual infornation request to
t he Enpl oyer.

Storns presented a conpl ete contract proposal including
wages. The Conpany nmade sone concessions. 1. It would conpensate a
paid Union representative for tine spent on processing grievances but
with a maxi numof 5 hours per week. 2. The Conpany woul d provide the
Union with a 60 rather than a 30 day notice of a changeover to
nechani zation. 3. It agreed to the ngjority of the Wnion' s proposal s

regardi ng overtime pay and converting the

23. Storns explained to Mendoza how his previous requests
had not been conplied wth.
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assignnent of overtine froma nandatory to a voluntary basi s. 2%

It agreed to a raise of the general field rate from$4.12 to $4.53,
$4.89 and $5.28 per hour for the next three years. 5. 700 hours
woul d be needed to qualify for vacation pay as in the Sun Harvest

contract (also in the previous contract) 6. A new holiday July 4.

7. 38¢ per hour RFK fund, 40¢ per hour second year, 42¢ per hour third
year. 8. 20¢ per hour pension plan for first year, 21¢ per hour
second year and 22* per hour third year. 9. MK fund 7¢ per

hour. However, in exchange for these concessions, the Enployer

wanted a Union Security clause with the NLRB criteria,® a

Conpany-operated hiring system and a 5-day probationary period for new
enpl oyees.

Storns testified that the enpl oyer proposed a centralized
hiring systemthat woul d be operated in such a way that it woul d bypass
the foremen and thus satisfy the Union's fear of favoritismon the
forenmen's part. However Mendoza testified that the | anguage of the

proposal did not assure that such a systemwould be utilized

24. The UFWargues in its post-hearing brief that the
Cpnﬁanx, in inproving the overtinme conpensation was nerely conplying
wth the orders of the Sate Industria V&l fare Gonm si on.

25. The previous contract contained a Uhion security cl ause
based on the ALRB definition of good standing. Sorns testified that
t he reason the Enpl oyer offered only NLRB | anguage was a tactical nove
to provide | everage to bargain the UAWaway fromthe "suspensi on"
language in its proposed article. The Conpany was wary of the addition
of "suspension” |anguage to "di scharge" as its principal s thought the
Lhi on coul d use such an option to punish nenbers of the bargai ni ng
unit.
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since it would be at the option of the Cbnpany.g@

The previous contract provided that the Conpany furnish the
enpl oyees with extensive information on their pay check stubs regarding
hours worked per week, yearly accunul ation of hours, piece rate
breakdown etc. However in the Enployer's proposal the providing of
such information was conditioned on their being enough space on the pay
check st ub.

Mendoza testified that the general field rate increase to
$4.53 per hour was |lower than what the enployer had offered in May of
1980. Mendoza testified further that the sumof 38¢ per hour for the
RFK medi cal plan was considerably |ower than the hourly rate needed to
finance the fund at the current level of benefits according to the
plan's actuaries, i . e., 55¢ per hour.

Mendoza comented that it was good the enpl oyer had made such
an of fer because the parties now knew where they stood. He added that
he could not present a counteroffer at that tine as he needed time to
confer with the negotiating commttee.

On August 10 Storms tel ephoned Mendoza in Salinas and
requested information about the medical plan and any contracts the UFW
m ght have with other vegetable growers. Mendoza said that he did not
have the information in his office but would call Storns back but he
failed to do so.

On August 12 Mendoza sent a letter to Storns requesting

_ 26. The exact |anguage was "The Conpany shal |l have the
option to conduct hiring fromtine to tine as it nmay deem appropriate,
under any of the fol |l ow ng nethods and any conbi nation thereof." e
of the "follow ng nethods"” was through a centralized hiring procedure
and the other was by the foremen in accord with past practices.
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i nformation about projected crops, enploynent, etc.2” storms

replied in a letter that because of the sunmer vacations for office
personnel, there woul d be some delay but the Conpany woul d provide the
date in due time. On August 18 Stornms wote to Mendoza and rem nded
himthat he had not received any response to its conplete contract
proposal of August 4. On August 24 Stornms wote a letter to Mendoza
requesting information about the Union's funds.
On Septenber 15 Storns sent a letter to Mendoza in which he

poi nted out that he had not received any UFWresponse to the August 4
contract proposal nor any attenpt on the Union's part to schedul e
negotiations. Storns suggested sone neeting dates and advised the
Uni on that the Conpany would like to inplement a raise in the carrot
harvest rate on Septenber 24 retroactive to August 1 and would do so if
he, Storms, did not hear fromthe Union previous to the proposed
effective date of the raise.

On Septenber 23 Storns sent the first set of docunents in

response to the Union's request for information?® and in the cover

letter informed the Union about the inplenentation of the carrot
harvest rate since there had been no Union response forthcom ng.

On Novenber 16, Mendoza sent a response to the Conpany's August

29/

contract proposal. In the cover letter, Mendoza suggested

27. The UFWs usual request .
28. But contained no data for the King Aty operations.

29. In Septenber 1982 the UFWentered into a two-year
agreement with Sun Harvest which provided for a general field hourly
rate of $6. 65, up from$6. 15 and comnmensurabl e 1 ncreases in all job
classifications.
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dates for a neeting and requested information regarding the King Gty
operations and radish harvest figures. 1In the counterproposal, the UFW

increased its request for wage raises from$6. 15 to $6. 80 per hour 3

(W th corresponding increases for all job categori es)@

and
retroactive to July 15, 1982) nedical plan payments to be tied in wth
hi gher payments in the Sun Harvest contract, 21¢ an hour for pension
plan, Cost of Living Adjustments (not in the previous contract but in
previ ous UFW proposals) the tenth of every nmonth for

paynent of dues and reports on hours worked, weekly and accunul at ed,

etc., a bonus for tractor drivers.@

Mendoza al so testified that the reason to tie the RFK paynent
figure to the Sun Harvest figure was because what was contained in the
latter contract was not a set figure but a mechanismto calculate the
amount that should be paid into the fund to keep the benefits to the
enpl oyees constant. There were built-in safeguards including
arbitration to protect the enployer from excessive increases.

Furthernore Mendoza testified that the Union increased the

wage demands fromthe previous $6.15 to $6.80 an hour®¥ because the

30. Shop enpl oyees $10.15 per hour effective July 15, 1982
and $10.50 per hour effective July 15, 1983.

31. No nention was nade of the carrot crew harvest rate.

32. Tractor drivers for listing role work of 88¢ per acre.
The Charging Party had of fered such a bonus but at 60¢ per acre the
first year, 62¢ the second year and 64¢ the third year. there was no
such provision for a bonus 1n the Sun Harvest contract.

33. According to Mendoza's testinony, the UFWrequested 15¢
nore than the $6. 65 per hour rate that was provided for in the new Sun
Harvest contract as a bargai ning posture and in fact the Union soon
lowered its request to $6. 65 an hour.
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latter anount was for a contract that would termnate wthin a
relatively short tine, and nowthe Uhion was proposi ng a wage anount

that would be in effect in an extended tine in the future.§5/ The

negotiating conmttee had recomrended such an increase, even though
they realized it was approximately the sane as the Salinas area
contracts because the wages in the two valleys had been the same during
the 1970's and the difference in the rates cane about due to the fact
that in 1979 the Salinas growers signed with the UFWand t he I nperi al
Val | ey growers did not . =
Moreover, Mendoza testified that the reason for the Union's
request that the Conpany report the hourly, etc., information by the
tenth of the nonth was because the various fund functionaries had so
request ed.
Storns testified that the Enpl oyer objected to the COLA
because of the w de market price fluctuations that were not
necessarily concoonmtant with inflation and to the tenth of the
nonth for reporting because it was overly burdensone. Storns added
that the Conpany was prepared to raise its wage rate fromten to
fifteen percent but could not pay the higher wages proposed by the
Uni on because of the various differences between the Salinas and the
I nperial valleys. He also pointed out that the proposed shop wage

rates were even nore than the anounts in the Sun Harvest contract

34. Two-year duration

35. The Charging party had signed a col | ective agreenent
w th Respondent which was in effect from1977 to January 1979. It was
based on the "master” contract, Interharvest, which had been signed by
and conplied with by agricultural enployers in both the Inperial Valley
and Salinas Valley.
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and that the Union had not nade any payrol| proposals for the
Conpany' s princi pal crop, carrots.

Sorns did not have a. copy of the Sun Harvest contract in
Novenber when he recei ved the UFWcount er proposal but recei ved one in
Decenber. He noted that the Union proposal of $6.80 per hour for
general field work was hi gher than what the Union had achieved in the
new Sun Harvest contract, e. g., $6. 65 per hour.

The Decenber 1, 1982 Meeti ng

The parties net to negotiate on Decenber 1st. Storns inforned

Mendoza that the Conpany rejected the UFWs Novenber 165

counteroffer as he considered it a novenent away fromits previous
positions, i .e., increase in wage rates, GOA and nedical benefits
in accord wth the Sun Harvest anounts.

Mendoza responded by providing the Union's reasons for such
changes. He added that if $4.53 per hour was the enpl oyer's bottom
line figure, the parties had a "big probleni and that he considered the
Gonpany' s wage offer bel owthat of three years previous. Storns
responded that the Uhion had raised its wage figures but Mendoza
retorted that $6. 80 per hour was not the UPWs final denand.

Sorns suggested that they discuss the lettuce harvest rates
and offered the prevailing rate. Mndoza responded that such a rate
was 878 per hour and provi ded nanes of the conpani es payi ng that

rate.2” Storms said that he wanted tine to I nvestigate rates

36. Storns received the UFWoffer through the nail on
Novenier 19, 1982.

37. Mendoza testified that Maggi o had previously paid the
sane | ettuce piece rate as Sai khon.
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pai d by other conpanies, especially Saikhon, as he was unwilling to
accept the rates based on the Union's sanpling of conpanies.

Mendoza requested additional information to what he had asked
for in his November 16 letter. Storns delivered the information and
informed himthat the data for the King Gty operations woul d be soon
forthcomng. Storns told Mendoza that the Conpany was | ooking for
signs of a willingness to conprom se on the part of the Union but had
not seen any such disposition yet. As of December 1 the Conpany had
not received any information about another UFWcontract with a
veget abl e grower other than the Sun Harvest one.

The next day, at the conclusion of the Abatti negotiations,
Storns informed Mendoza that the Conmpany woul d provide bus
transportation for the lettuce harvesters from Cal exi co (but not from
the "El Hoyo") and that he woul d continue with the survey of
prevailing lettuce harvesting rates and once concl uded he woul d | et
Mendoza know the result. On Decenber 2, Storms informed the UFWt hat
the Company's lettuce rate would be 82¢ a box and that it woul d
provide transportation for the lettuce workers from Cal exi co (but not
fromE Hoyo, as requested by the Union). On Decenber 8, Storns
received information fromthe Union on the Juan de la Cruz, Robert F.
Kennedy and Martin L. King funds.

On Decenber 10, Storms sent Mendoza the bal ance of the
information with respect to the Conpany's Inperial Valley operations

i ncluding information on the radish harvest 3 and expl ai ned t hat

38. Sorns did not supply all the information requested by
the Union but explained in detail how the Conpany did not keep records
in a nmanner in which wuld enable it to provide such infornation
w t hout an over burdensone effort.
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they were still preparing the King Aty infornation and woul d be
sending it soom n that sane date the Uhion notified Storns that they
had no information on any contract wth a radi sh grower.

O Decenber 21, the UAWnailed the remaining infornation of
the Juan de la Qruz pension fund to S orns.

n Decenber 27, the Lhion sent to Storns sone renaini ng
information on the funds that had i nadvertently been | eft out of the
Decenber 8 letter.

O Decenber 28 Storns sent a nmail gramto Mendoza calling his
attention to the fact that for several years there had been no pay
rai se and proposing a raise from$4.12 to $4.53 per hour for general
field work. Storns suggested that the enpl oyees woul d be notified that
the raise woul d be granted with the cooperation and the consent of the
Union. In the nailgram Storns suggested that the week of January 3 for
negotiations and if he did not hear fromthe UFWby that date, the
Conpany woul d proceed to inpl enent the raise to $4.53 per hour.

The next day Mendoza contacted Storns and inforned him that
the Uhion would not agree to the proposed increase and that he could
not neet the week of January 3 and suggested neeting on January 13.

The Meeting of January 13, 1983

Sornms offered a new and hi gher wage rate of $4. 90 per hour
(general field rate) and also the details of the carrot harvest piece
rate. Storns inforned Mendoza that the | atest wage proposal woul d be
the last one unl ess the Union nmade substantial novenent.

The parties discussed the recall of strikers procedures,

King Aty information and the | ettuce harvest rates.



Mendoza insisted that the prevailing piece rate was 87%4 and
Sorns contended in his opinion 82¢was the prevailing rate. Storns
queri ed Mendoza about the reason the UFWwanted higher rates for the
| ettuce workers and not for the rest of the crews and offered to raise
the lettuce wage rates if the Uhion would lower its demands for the
| et t uce workers.

Mendoza expressed his unwi |l lingness for such a trade off. The
parties discussed the interimbroccoli rates. After caucusing, the UFW
woul d not agree to the Conpany's broccoli wage rate proposal .

Mendoza nentioned that the Conpany's current wage proposal
was lower than its 1980 offer. The parties al so di scussed a suggest ed

39/

change for irrigators and tine of f. The sessi on ended

with the Union saying that it wanted nore tine to reviewthe
Enpl oyer' s | atest proposal .

O January 27 Mendoza sent a response to the Conpany's wage
offer of January 13. The UFWrejected the offer but reduced its
Novenber 16 wage dermands as fol lows: general field rate $6.80 to

$6. 65 per hour; 24 hour irrigator shift, $166.80 to $163. 20, lettuce

harvest piece rate, 894 to 87 per box; shop rate, $10. 15 to $10.00

/

per hour and other rates proportionatel y.@ The Conpany's

_ 39. The Conpany changed the | anguage of the article on
overtine by elimnating the reference to the three hours unpaid tine
of f during the 24-hour shift.

40. The U”Wretained its | anguage for bonus pay for tractor
drivers. Not nany of Maggio's and Sun Harvest's crops overl apped so
it isdifficult to conpare except for wage rates for general field
work, thin and hoe crew, pipe |layers, and tractor drivers.  course,
no conpari son could be made for irrigators because there were no 24-
hour shifts in the Salinas Valley.



position was that the UPVwas not bargaining in good faith as there had
been no novenent in the counteroffer. Storns asserted that the UFW
was not trying and was still at the Sun Harvest |evels and noreover the
Unhion had failed to nake a conpl ete response to the Enpl oyer's
pr oposal .

The parties agreed to neet on February 16. n February 8
Mendoza sent a letter to Storns denanding 878 piece rate for |ettuce
harvesters as he had found out that Sai khon was payi ng such a rate.

The February 16, 1983 Meeting

At the February 16 neeting Storns and Mendoza discussed but
were unable to resolve the lettuce piece rate even though Storns had
previously said that the Conpany rate woul d depend on the Sai khon
wage rate and the Union was asking for the rate. The parties discussed

41/

the question of overtine—= wth the lettuce crew and the Enployer agreed

to take back the enployees fired the day before due to their refusing to
work overtine. 22 The parties agreed on other mnor problenms having to

do with the lettuce crew

The Conpany delivered a new wage proposal with a 5¢ across-the-

-board increase in typewitten form %

Storns delivered information on
the King Gty crops and said he would nmail additional King City data

t he next day.

_ 41. The UAWal |l eges the Conpany had unil ateral |y changed
overtinme fromvoluntary to mandatory.

42. The Wnhion agreed to mandatory overtine if the Enpl oyer
woul d pay tine and a half after one ni ne hour day per week.

43. It included an 8748 |lettuce piece rate but it was part of
t he package.



The parties also discussed the Conpany's decision to use a
| abor contractor to harvest the caulifl ower cropéﬂ/ (3 weeks duration)
because of its lack of experience personnel. The Enployer woul d take
steps so the labor contractor would hire bargaining unit enployees who

had the cauliflower experience.

The parties also discussed the question of whether the shop
enmpl oyees were included in the bargaining unit but could not come to
any agreement in that respect. On February 17 Stornms sent the rest of

the King Gty information to Mendoza, 2/

The March 8, 1983 Meeting

The parties discussed the |ettuce crew s m sunderstandi ng of
the overtime agreement and the resulting crew menbers' refusal to work
over 9 hours. Mendoza told Storns that he would make sure that the
crew menbers understood the agreement. Storns admtted that the shop
enmpl oyees were menbers of the bargaining unit and informed Mendoza that
t he Conpany woul d be waiting for a wage proposal fromthe Union
regarding the shop enpl oyee categories.

Mendoza asked Storms whet her the Conpany's package proposa
had nullified the tentative agreements the parties' had reached on
certain articles and Storms assured himit would not.

In respect to the RFK fund, Storms offered to agree to the

_ 44.  The Company had not inforned the UFWabout its plans to
raise cauliflower when it responded to the Lhion's infornati on request
in the Autumm of 1982.

45. However, the informati on was i nconpl ete. The Conpany
indicated that it was not sure of vacation pay on AQtizen Participation
Day and there was no i nfornati on about vacati on pay on New Year's D[ay.
The Gonpany had pai d vacati on pay on | ndependence Day even though such
payment was not part of the previous collective bargaining contract.



contributions being raised every year according to the RFK actuary
systembut wth a 6%cap. Later during the neeting Storns raised it to
a 10% cap.

The Lhion rejected the offer. Mendoza testified that there
were two objections: (1) If accountants determned a contribution rate
hi gher than the previous year but with a 10 percent upper limt, the
enpl oyees woul d receive a | ower |evel of benefits than during the first
year of the contract. (2) The plan provided no visual or dental care
benefits.

The UFWs only proposal at this neeting was to change the
retroactive date for wages fromJuly 15 to Novenber 15, 1982.

The Meeting of March 23, 1983

S orns asked Mendoza for comments on the Conpany's work rul e
proposals (Storns had delivered a copy of such to Mendoza at the
previous neeting). Mendoza replied that he had not brought a copy. So
Sorns provided himwith a copy which he proceeded to review Mendoza
told Storns that the Conpany coul d commence to inpl ement such rul es but
that the Union would refrain fromnaking any i nput as the Uhion
preferred to negotiate the rules as part of a conplete collective
bargai ning contract. According to Mendoza, the Uhion did not want to
be in the position of instructing the enployees to conformwth the
work rules without being able to tell themthat the Union had secured
certai n enpl oyee benefits in exchange t hereof.

The Gonpany at the Union's behest agreed to rehire the
| ettuce crew However, the Whion requested the Conpany to rei nburse

the workers the wages for the day they mssed due to the firing.
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Sorns told Mendoza that he would ook into it.
The Conpany agreed to the Lhion's request for a day's wages
conpensation for the day (on an hourly but not a piece rate) an

enpl oyee suffered a disabling injury on the job. 46!

The Gonpany and the the Whion agreed to 20¢ per hour for the
pensi on pl an.

The UFWrej ected the Gonpany' s | atest wage proposal and the
Gonpany' s offer of a 10%cap on the increased JFK contri buti on.

The UPWIlowered its denmand for 30¢ to 25¢ per mle for
rei nbursenent for the irrigators' vehicle use. (lrrigators drove
their private vehicles to job sites during the work day.) The Gonpany
offered 20¢ per mle as Sorns pointed out, the Federal gover nnent
permts only 20¢ per mle as a tax deducti on.

According to Stornms the Union changed its vacation proposal
to nake it easier for an enpl oyee to qualify for vacation pay: 500

hours down from 700 hours a year to qualify. 47 0 the other hand

Mendoza testified that the Unhion's previous proposal was only based on
a percentage of earnings and seniority and its proposal of 500 hours
nade vacation qualifications nore difficult.

Mendoza suggested a caucus break to di scuss shop wage rates.
S orns commenced a nonol ogue about the Lhion' s bargai ning notives,

saying that it was not bargaining in good faith, that it

_ 46. However, the provision for such a paynent was contai ned
in the previous contract at both the hourly and piece rates. VWrknen' s
Gonpensation i nsurance only pays after the first three days.

~ 47. Previous contract provided for 700 hours to qualify for
a vacat i on.



was playing ganes and that it was' relying on the Admral nake-whol e
renmedy and accordi ngly Mendoza shoul d nake sone significant noves.

Sorms insistence along these lines irritated Mendoza to the point
that he angrily told Sorns that the only novenent he would like to

see woul d be for Storns and George Surgi s*® to nove out of the

roomso he coul d caucus wth the Uhi on nenbers.

Sorns and Sturgis conplied and | eft the room Shortly
thereafter, a nenber of the enpl oyee coomttee energed and i nforned
Sorns and Surgis that Mendoza and the coomttee were ready to resune
negoti ati ons.

Mendoza informed Sorns that the Unhion would provide the
Conpany wth a shop enpl oyee wage rate and that Esteban Jaramllo
woul d repl ace himas the UFWnegoti at or.

h March 26 Jaram |l o sent a wage proposal for the shop
enpl oyees and inforned Sorns that he woul d be avail abl e for
negotiations comrencing April 1, 1983. n April 6, Storns sent a

counterprosal for shop enpl oyee vvages@/ to Jaram |l o and queried

him about his available dates for negotiations. Jaramllo did not
reply to the query.

Jaram|lo met with the negotiating conmttee which included
two shop enployees and they discussed the enployer's counterproposal
and came to an agreenent that the preferred shop wages were very |ow

conpared to those of shop enployees at other firms. Jaramllo did

48. George Sturgis is general nanager of the Charging
Party's farmoperations.

49. It was higher than what the enployer was currently
payi ng.
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not notify the enployer whether the Union had accepted or rejected the
counteroffer.

On May 15, 1983 Mendoza wote to Storns and advised himthat
he woul d resume responsibility as the UFWnegotiator once agai n and
that he woul d be available for negotiations the weeks of My 22 and
29. After various postponenents and cancellations, the parties net on
August 10.

The Meeting of August 10, 1983

Storns opened the meeting by providing the Union with
I nformation about the Conmpany's planned crops and harvests.

Mendoza informed Storns that the Union woul d accept 3 of the
Respondent's proposed articles: (1) The Conmpany woul d be able to
di scharge enpl oyees without regard to the Discipline and D scharge
article during a 5 day probationary period. Mendoza consi dered that
concessi on significant novenent on the part of the Union because
previously they had insisted that the probation period had to be tied
into the article on the hiring procedures. The Union agreed to
continue to permt the supervisors to do sone bargaining work that they
had performed in the past (other than in training and energency
situations as provided for in the contract). The Union also agreed to
t he enpl oyer's proposed record and payroll (time limts) article.

The Company nade a counteroffer with respect to the foll ow ng
articles: (1) GCeneral Field Rate $4. 95 to $5.10 per hour- ( 2)
Proposed hi gher wages for shop enpl oyees (raises in the 50¢ to 70¢ per
hour range up fromthe previous 25¢ to 40¢ per hour range). (3) No
CQLA  (4) 55¢ hourly contribution to RFK fund but

- 40-



with a 7%annual cap. (5) No retroactivity. (6) No paid Uion
representative. (7) Contract duration three years. Mendoza told
Storns that he needed time to study the new proposals and thereafter he
woul d contact him

On August 30 Storns sent a letter to Mendoza advising him
that the officers and principals of the Maggi o corporation had been in
litigation for some years about a restructuring of the Conpany and a
settlement was near. Storns pointed out that such a restructuring
coul d reduce or termnate the Conpany's agricultural operations and
that the Conmpany woul d keep the Union informed about the date and the
ternms of the settlement so the parties would be able to negotiate
about the effects of such settlenent.

The Meeting of Septenmber 28, 1983

According to Stornis testinony, he explained about the
probabl e settlenent terns: |ess acreage but that the Conpany woul d
| ease land and continue to enploy the same nunber of workers so there
woul d not be nuch inpact on the bargaining unit nmenbers. Mendoza
testified that Storms informed himthat there would be a substantia
reduction of acreage and therefore of enployees.

Mendoza inforned Stornms that the Union needed time to review
t he Conpany's proposal of August 1982 together with the econom cs
proposal of August 1983 and would thereafter respond with a new
proposal .

From August through Decermber 1983 the Union did not respond
with a new proposal. In Novenber and Decenber both Storms and Mendoza
were occupied with litigation concerning the Abatti Brothers

agricultural firmand despite the fact they saw each other virtually
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on a daily basis, neither of thembroached the subject of the Miggi o
negoti ati ons.

O January 4, 1984 Mendoza sent a letter to Storns requesting
information concerning the settlenent anong Maggi o's of ficers and
principals. Aweek later Storns replied and i nformed Mendoza that he
had not been directly involved in the negotiations and settlenent and
that he was requesting the settlement docunents fromthe nmenber of his
[ aw firmwho was invol ved and upon recei pt of said docunents he woul d
forward the pertinent provisions to Mendoza in response to his request.
O January 17 Storns sent the details of the settlenent agreenent
rel evant to the disposition of the famly acreage and in addition sent
information regarding the Conpany's land that it was | easing.

The UFWdid not contact the Conpany until My 30. A new UFW
negotiator David Ronquillo contacted Storns and after an exchange of
correspondence agreed to neet on June 18.

The Meeting of June 18, 1984

The parties spent nost of the session discussing the current
status of their respective positions on certain articles. Storns
accused Ronqui |l o of not bei ng prepared.

Sorns provided Ronquillo with infornation about carrots,
sweet corn, wheat and alfalfa and added that there woul d be no | ettuce,
egg plant, string beans or broccoli projected to be raised.

Ronqui | 1 o queried Sorns about Castle and Cook ownership of
the Maggi o corporation and Sorns denied it and asked what was the
source of such dat a.

Ronquillo inforned Sorns that the Union was formul ating a
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response to the Conpany's | ong standing contract offer. Storns
responded that the Conpany was taking such offer off the table because
of the passage of tinme. Ronquillo replied that he coul d understand why
the Conpany woul d renove its offer regarding wages and ot her changi ng
conditions but coul d not understand why the Conpany would wthdrawits
agreenent to the | anguage of the articles al ready agreed upon. Storns
concl uded by saying that the Conpany woul d negotiate over crops and
wages but it was now up to the Union to present a proposal and he
requested that the Whion submt one that would be tailored to the needs
of the Conpany.

O July 31, 1984 Ronquillo sent a letter to Sorns i nformng
himthat Castle & Gook had advised the Lhion that it presently owled a
control ling percentage of Maggi o stock and requested a clarification
fromStorns on this point. Storns responded to the letter once again
denying that Castle & CGook owned any part of the Maggi o corporati on and
renewed its request for the nane of the source of this information
regardi ng Maggi o and Castle & Gook. (n August 20, Ronquillo replied
and expl ai ned that he had no information about the source of the
i nformation and i nqui red whet her the Conpany had new proposal for the
Uhion. Ronquillo concluded the letter asking what did Sorns nean in
his letter about the inpact on negotiations caused by the Union's
i nquiries about the possible Castle & Gook ownershi p of Maggi o.

O Septenber 14, Storns sent a letter to Ronquillo and
expl ai ned that what he neant by inpact on negotiations was the tine and
effort the parties had wasted in dealing wth the "unfounded’

all egations by the Union of the Charging Party's ownership and al so



the questions raised in the Conpany negotiator's mnd thereby regardi ng
the UFWs overall intent wth regard to bargai ning. Storns concl uded by
suggesting that the parties shoul d nove on to nore productive

di scussi ons.

In the sane letter, Storns expl ai ned why the Conpany had
w thdrawn its proposal of 1983: the changes of circunstances wth the
passage of tine including the change in the crop makeup and requested
that the Uhion submt a conpl ete and up-to-date proposal .

Inaletter of Qctober 16 Ronquill o expressed his di sagr eenent
wth Storns' assertions that the Castle & Gook inquiries and
clarifications had consumed so much tine. In addition, Ronquillo
inforned Sorns that he coul d understand why the Conpany coul d have
nodi fied its 1983 contract proposal because of changed conditions but
he coul d not understand the reason for the conplete withdrawal . He
requested that the Conpany nmake a new up-to-date contract offer and
furthernore supply the Union wth the latest information on crops no
| onger to be grown or harvested. Ronquillo concl uded by suggesting
dates for a bargai ni ng session.

h Gctober 18 Storns replied to the Qctober 16 letter and
I nforned Ronquillo that nost of the statenents in Ronquillo's letter
were "inaccurate, self-serving and neani ngl ess that neither deserved or
required a reply."

However, Storns conplied wth Ronquillo's request for
I nformation, suggested future neeting dates and requested the Union to
provi de the Conpany with a proposal for a collective bargaini ng

agreenent so that the future meeting woul d be "nuch nore beneficial".



On Cctober 22 Ronquillo replied to Storns' Cctober 10 letter
and expl ained that the reason for this 30 day delay in answering
Storns' letter of Septenber 14 was because he was very busy preparing
for the Abatti Brothers' negotiations with Storns and added that at the
Abatti negotiation sessions on Septenber 19 and Cctober 3 Storns failed
to mention Maggi o and possi bl e neeting dates.

Ronqui |l o repeated his request for information about the
crops Maggio no |onger intended to raise or harvest. Ronquillo
concl uded by suggesting sone neeting dates and a request for a
modi fication of the Conpany's |atest proposal. Storns provided the
Union with nore detailed information about the Conpany's projected
crops and harvests but prefaced it with a remark about how he had
answered the Union's queries on this subject but since Ronquillo had
professed that he did not understand the sinple statenments set forth in
his letter he would el aborate. Storms commented further that for the
| ast 4 years the Conpany had continued to keep the Union inforned about
the nature of the crops and harvests and despite that fact the Conpany
had raised virtually no lettuce, the Union continued to insist the
Conmpany sign a col |l ective bargaining agreenment designed for the |ettuce
industry. Storns pointed out that the Conpany woul d be extrenely happy
to receive a Union proposal tailored to Maggi o's operations and that he
bel i eved the next nove was up to the Union as the Conpany woul d make no
further proposals at that time. Storms concluded by suggesting some

meet i ng dates.



The Meeting of October 16, 1984

Ronqui | | o proposed that the parties exchange proposals in the

bl i nd which offer the Conpany rejected. Storns inforned Ronquill o that
the Conpany wanted a substantial novenent by the Uhion in respect to
wages since up to that tinme the Union had increased but not decreased
Its wage denmands. FRonquillo responded that he thought that the Conpany
owed the Lhion a proposal. Storns explained to Ronquillo that the
agreenents on the pension plan and injury-on-the-job had been reached
as individual articles, but they could vary the terns of these
respective articles wthin package proposals. The neeti ng ended and
the parties planned to neet again wthin a matter of a few weeks.

Storns testified that there exists najor differences between
agriculture as practiced in the Inperial Valley and the Salinas Vall ey.
In the Inperial Valley due to the shorter grow ng season, only two
crops can be raised in a two year period while five crops can be rai sed
during the sane period of tine in the Salinas Valley. The Salinas
Valley is propitious for row and orchard crops while the I nperi al
Val | ey has no value for orchard crops, little value for row crops but
excel lent value for flat crops (including nelons).

According to Storns the Inperial Valley has a high
unenpl oyment rate (40% conpared to a nmuch lower rate for the Salinas
Val | ey; and consequently higher wages are paid in the |atter area.
Many of the Conpany's conpetitors are snaller growers who hire workers
through | abor contractors and pay the federal nininumof $3. 35 per

hour wth no fringe benefits. The Charging Party is a



grower and harvester while Sun Harvest is basically a harvester. Mggio
is interested in rates for tractor drivers, irrigators, thin and weed
crews, etc., while conpanies |ike Sun Harvest are mainly interested in
wages for harvesters.

Sorns testified that he repeatedly inforned the UFWnegotiators in
1980, 1981, 1982, 1983 and 1984 that the Charging Party because of the
above-described factors could not afford to pay Sun Harvest rates as
such rates mght be appropriate for the Salinas Valley and harvesters
but not for a grower in the Inperial Valley.

2. D scussion

General (ounsel has alleged that Respondent's failure to respond to
the Charging Party's proposals and to submt its own bargai ni ng
proposal s indicates that it has engaged in surface bargaining. An
examnation of the facts denonstrates that such allegations are well -

f ounded.

In July 1981 Respondent presented a three package proposal to
the Conpany. The latter did not respond to the offer nor were any
negotiating neetings held until January 13. O January 18 the Conpany
rejected the UPWs offer and countered with an offer of its own. Ten
days later at a January 28 neeting Respondent rejected Charging Party's
| atest offer.

The parties net at negotiating sessions in February, Mrch
and April but bargai ned on individual articles.

I n June Respondent inforned the Charging Party it intended to
draw up a conpl ete contract proposal but needed tirne.

The parties nade no conprehensive offers until August 4,

1982 when the Charging Party presented a contract proposal to
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Respondent. Despite the fact that Storns tw ce requested responses to
the Gonpany's offer, the UFWfailed to do so until 3% nont hs later. 2
(Novenber 19, 1982)

At the Decenber neetings the Conpany rejected the UPWs
Novenber 1982 of fer as regressive.

I n January 1983 the Conpany raised its general field rate
offer to $4. 90 per hour and concoomitantly all other wage rates.
Respondent rejected it and reduced its demand from$6.80 (in its
Novenber 1982 offer) to $6. 65 per hour . 2V

In February the Conpany raised its wage offer by 5¢ an hour
across-the-board and included in it as part of a package the 87%£ pi ece
rate for lettuce that the UFWhad denanded. The UFWrej ected the wage
of fer.

I n August 1983 the Conpany presented a new of f er whi ch
consi sted of the August 1982 proposal w th hi gher wages and benefits.
Respondent never responded to such offer despite the fact that one of
the reasons its negotiator gave for not requesting any neetings
thereafter was so he woul d have tine to study it.

After nine nonths with no neeting request nor counteroffer by

the Union, the latter inforned the Conpany's representative at

50. Respondent, inits post hearing brief, argues that its
delay in responding to the Charging Party's August 4 offer was due to
Sorns' not providi ng necessary and relevant information until
Septenber 23 in answer to its infornation request of August 12.
However, Respondent in failing toreply to Storns' inquiries about its
| ack of response did not communicate to Storns that the | ack of
infornmati on was the reason. Mreover, Respondent still took 8 weeks
afterrmthe receipt of the information to make its counter offer in
Noventer .

51. This was the |last wage offer nade by the Respondent.



the June 1984 neeting that the Union was still considering the
Conpany' s August 1983 proposal. The Conpany's negotiator inforned the
Uni on that because of the passage of tinme the Conpany was w t hdraw ng
its proposal. FromJune to Gctober 1984 both parties insisted that
the other nake the first proposal and none was nade.

During two extended periods of tine, August 1982 to Novenber
1982 and August 1983 to June 1984 Charging Party had a conprehensive
contract proposal pending, and the Respondent failed to make any
response. Respondent took 3% nonths to respond to the Charging Party's
conpr ehensi ve proposal of August 1982. In August 1983 the Chargi ng
Party renewed its August 1982 proposal w th updated economcs and
Respondent failed for over a period of 10 nonths to respond to it.

In June 1984 the Charging Party, after having its contract
proposal pending for over 10 nmonths withdrew it and asked Respondent
to submt one of its own. As of the date of the hearing, Respondent
had failed to do so (a period of five nonths).

Furthernmore, in June 1982, Respondent's negotiator inforned
the Charging Party's negotiator that he intended to draw up a conpl ete
contract proposal but needed tine to consult wth the negotiating
coomttee. No such proposal was ever presented until 3“%2nonths after
the Charging Party presented its conprehensive proposal of August 1982.

In viewof the foregoing it is clear and | so find that
Respondent di d unreasonably delay and fail to respond to Charging
Party's proposals and failed to nake proposals of its own.

To further support his allegation of surface bargai ning by
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Respondent, General Counsel has alleged that what few
count er proposal s Respondent has presented, were unreasonabl e and
predi ctably unacceptable to the Charging Party. | disagree.

The Charging Party argues that Respondent, in never denandi ng
| ess than Sun Harvest economcs during the negotiations, has nade
proposal s that were predictably unaccept abl e.

Charging Party contends that it coul d not pay the Sun Harvest
wages because of the difference between the Salinas Valley (where Sun
Harvest mainly operates) and the Inperial Valley and al so the
di fference between harvesters (Sun Harvest's principal activity is
harvesting rather than grow ng while Charging Party's principal
activity is growing) and growers. Charging Party points out that its
negoti ator inforned the UFWof these facts over the entire bargai ni ng
period of 3 years but to no avail. Consequently Respondent in
insisting on Sun Harvest |evels nade proposal s that, according to
Charging Party's argunent, were predictably unacceptabl e to Chargi ng
Party and thus indicative of its bad faith bargaini ng.

Section 1152.2 provides that the duty to bargain in good
faith does not "conpel either party to agree to a proposal or require a
nmaki ng of a concession.” It recognizes that unw llingness to yield on
a particular issue can be consistent with good faith bargaining.

I n those cases where the NLRB has found that a party's
i ntransi gence on a particul ar i ssue has been evidence of bad faith
bargai ning, the party's position has either been arbitrary or the issue

I n question has been of much nore inportance to the other
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party. O course in these situations, a strong inference can be

made that the nost |ikely explanation of the party's conduct was to

avoi d reaching an agreenent with the other party.gy

In the instant case, the reason is obvious why it was
important to the Union to reestablish the uniformty of wage rates and
other benefits (in its contract with the Charging Party) with the
general |evel of wages currently being paid in the Salinas Valley. In
1977-79, such uniformity existed, as the UFWs contract with the
Charging Party contained the sane wage and fringe benefit levels as
were contained in the "master contract” commonly referred to as the
"Interharvest"” contract. The Union's steadfast adherence to the
Salinas Valley rates certainly cannot be categorized as unreasonabl e
since the Charging Party had previously agreed to economc rates as

were being paid in such valley.Us3/

Furthernmore, | do not consider it the task of the Board to
decide the question of whether Salinas Valley wage standards should or
shoul d not be reestablished in the UFWs contract with the Charging
Party. The issue should be decided by the parties in negotiations.

Charging Party argues that Respondent's Novenber 16, 1984

52. See Mintebello Rose Co., Inc., et al., supra for a
di scussion wth respect to a party's position on a particul ar | ssue,
which is pretextual, or "patently inprobable" as justification for its
stance and the inference to be drawn therefrom 1 . e., aploy to
frustrate negotiations rather than a honestly hel d concern.

53. See, Borden, Inc. (1972) 196 NLRB 1170, 80 LRRMV 1240,
in which the NLRB found that a union's unyiel di ng i nsistence regardi ng
conpul sory overtime and bargai ning unit work was reasonabl e since
preservation of bargaining unit work was a legitinate union goal and
to reduce overtine was obviously in the area of legitimate union
concer n.
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counterproposal is regressive in that the UFWhas raised its

econom ¢ demands.%/ However, it cannot be inferred fromthat fact

that it wanted to avoid making an agreenent. The UFWwas merely
continuing to keep its demands consistent with the current Sun Harvest
contract. As | have previously stated Respondent was not acting in an
unr easonabl e manner since the Conpany had agreed to such conparable
economc rates in the past.

In a review of NLRB cases, including those cited by the
Charging Party, a frequent basis for determning surface bargaining is
a party's insistence on a particular issue. 1In such cases the NLRB has
found that such intransigence reflects an intention to avoid comng to
an agreenEnt.éy

In the instant case, | find that the prospective of a make
whol e renedy did not notivate the Union to avoid reaching an agreenent

with the Charging Party but rather notivated it to be in no hurry to

reach one® and, if it did, to make sure that it

54. Respondent signed a new two year contract wth Sun
Harvest i n Septenber 1982 which provided for a cross-the-board rai se of
approxi natel y 50¢ an hour (general field rate $6. 15 to $6. 65). In
Novenber 1982 Respondent raised its denmand from$6. 15 to $6. 80 and soon
afterwards lowered it to $6. 65 an hour. Asking for nore than you are
wlling to settle for is a time honored bargaining tool. See page 30
for discussion of Respondent's reasons for such proposal s

55. The NLRB stated in National Maritine Uniion (Texas Co. )
(1978) 78 NLRB 971 that a party's intransi gence on a particul ar i1 ssue
has been found to evi dence bad faith in bargai ni ng when the record as a
whol e has indicated that such intransigence reflected an intention to
avoid comng to any agreenent.

56. This | ack of concern about the frequency of neetings is
consistent wth ny finding that Respondent failed to engage in the
col | ective bargai ning process with the degree of diligence that is
requi red by the Act.
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contai ned Sun Harvest wage and heal th benefits.
Charging Party further contends that the UPWs " Sun Harvest -
- take it or leave it" attitude was clearly illegal' and cites Pine

Manor Nursing Hone, Inc. (1972) 230 NLRB 320, 325, "The nere

w | lingness of one party in the negotiations to enter into a contract
of his own conposition does not satisfy the good faith bargaini ng
obl i gation."

However, in the instant case, Respondent did not insist on a
contract of its own conposition. True, it insisted on Sun Harvest
terns in respect to wages and the RFK health plan but it nade
concessi ons at various occasions during the negotiations in inportant
areas such as: Union security, hiring, probationary period and paid
representative.

However, despite the fact that Respondent's steadf ast
adherence to the Sun Harvest rates does not support a finding of its
naki ng predi ctably unacceptabl e proposals, it does support a finding
that Respondent's reason for its delays and cancel | ati ons of neetings,
and its failure to make proposal s and count er proposal s was because it
expected that in the event no contract was signed with Charging Party,
the bargai ni ng unit enpl oyees woul d recei ve a makewhol e award based on
Sun Harvest rates.

The evi dence of record establishes the clear inference that
Respondent t hroughout the entire course of bargaining took little or
noinitiative calculated to carry out expeditious and conprehensi ve
negoti ations, which indicates Respondent’'s essentially desultory
approach to bargai ni ng.

Accordingly, | find that Respondent's dereliction in
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schedul ing nmeetings, its delays and failures to present

count erproposal s and proposals of its own, clearly denonstrates that
Respondent failed to engage in collective bargaining with the due
dilligence that is required by the Act and therefore has viol ated
section 1154(c).

CGeneral Counsel has alleged that another indication of surface
bargai ning on the part of the UFWis its delay and/or failure to supply
information to the Charging Party, i .e., copies of collective
bargai ning contracts with other vegetable growers, information about
the various Union funds, etc.

However, | find that the Union and the Conpany were
sonewhat remss at times in providing information to each other but not
to the extent that it would indicate that either party did so in order
to avoid reaching an agreenent or to delay negotiations.

Furthermore, in respect to the copies of the collective
bargai ning contracts, | find that such information was either non-
exi stent or not necessary to the bargaining process.

It is axiomatic that under both the NLRA and ALRA the parties
are obligated to supply each other with the information that is
necessary and rel evant to the bargaining process. Perhaps there woul d
have been information in a UFWcontract with a radi sh grower that woul d
have hel ped the parties determne the details of a piece rate harvest
conpensation, etc., but Respondent's negotiators testified that there
was no such contract in existence and General Counsel and the Charging
Party have not shown ot herwi se.

In respect to UFWcontracts with other vegetable growers, it

is difficult to see how they woul d be necessary to the bargaining



process. Mreover, the Charging Party's negotiator testified that the
reason that he wanted to review the contracts was to det ermne whet her
the UAWhad agreed to | ower the Sun Harvest rate to other vegetabl e
growers. This woul d have possibly hel ped himin his negotiating
strategy but it certainly was not necessary information for the parties
to work out an agreenent.

Respondent argues as a defense to bad faith all egations
against it that Charging Party was guilty of bad faith bargaini ng.
Respondent contends that Charging Party's 1982-84 wage offers were
bel owits 1980 wage offers, the provisions in its conprehensive
contract proposals were by and large inferior to the provisions in the
1977-79 contract and that it rigidly adhered to virtually all of the
provisions inits 1979 and 1980 contract proposals despite the fact
that Respondent had nade cone serious concessions, i . e., hiring hall,

Union security, etc.

It is true that Charging Party may have engaged in hard
bargai ning but its overall bargai ning conduct certainly does not
anount to bad faith bargaining. Even though Charging Party may have
of fered higher wages in 1980 it repeatedly raised wage rates in
successi ve contract proposals in 1982 and 1983 that is progressively
from$4.12 to $5. 10 per hour. Furthernore, the provisions inits
August 1982 offer, which was its principal contract proposal, where not

inferior on an overall basis to provisions in the previous
/
/
/
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contract. ST

However, many provisions in the new offer were superior to
provisions in the previous contract: (a) overtinme; (b) rest periods 15
rather than 10 mnutes; (c) July 4, a new holiday; ( d) higher enployer
contributions to Union health, pension, etc. funds; (e) higher wage
rate; (f) Conpany had to provide information to the trust funds in
|l ess time than previously.

Moreover, during the sessions Charging Party exhibited a
degree of flexibility in such areas as the amount of payments to trust
funds, overtime, paid Union representatives, travel reinbursenent for
irrigators, etc.

In eval uating Charging Party's conduct, it nust be kept in
mnd that it was always willing to meet with the Union, to such an
extent that it frequently initiated requests for neeting dates.
Moreover, it pronptly prepared and delivered proposal s and
count erproposals to the Union and expl ai ned the reasons for the
provisions in such proposals. Its away-fromthe-table conduct gave no

indication of bad faith as it nade no attenpt to undermne the

57. The provisions in the 1982 of fer whi ch were wor se:

a. Uhion Security - NLRB rather than ALRB good standi ng;

b. Hring - Conpany operated rather than a Unhi on operat ed
hiring hall;

_ c. Hve day probationary period by which the enpl oyer can
di scharge an enpl oyee w thout conpl ying wth DO scharge and D scipline
provision of the contract. There was no such probationary period in
previ ous contract.

d. Gonpany could limt anount of infornation on pay stub

because of space limtations. In the previous contract, space
limtations did not permt Conpany to | eave out infornation.
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Union with unilateral innovations but rather consulted wth the
Lhi on about proj ect ed changes.

It would be very difficult to categorize Charging Party's
conduct as anounting to bad faith bargaining as its "totality of
conduct” indicates a desire to enter into a contract wth the Union to
take into consideration the Union's denands, to make nmutual adjustnents
and to reach a common ground.

V. REMEDY

General Gounsel and Charging Party seek an order requiring
Respondent to nake whol e Maggi o I nc.'s bargai ning unit enpl oyees for
all losses of pay and other economc |osses suffered as a result of
Respondent' s refusal and/or failure to bargain in good faith.

They both cite Section 1160.3 of the Act which provides in
pertinent part:

. . . 1f, upon the preponderance of the testinony taken, the
Board shal |l be of the opinion that any person naned in the
conpl ai nt has engaged in or is engaging i n any such unfair |abor
practice, the Board shall state its findings of fact and shall

I ssue and cause to be served on such person an order to cease
and desi st fromsuch unfair |abor practice, to take affirmative
action, including reinstatenent of enpl oyees with or w thout
backpay, and naki ng enpl oyees whol e, when the Board deens such
relief appropriate, for the loss of pay resulting fromthe

enployer's refusal to bargain, and to provide such other relief
as Wil effectuate the policies of this part

The af orenentioned section clearly provides for the
I nposi tion of the nmakewhol e renedy agai nst an enpl oyer for refusal to
bargai n but none such renmedy agai nst a | abor organization. General
Gounsel and Charging Party, in effect, admt that there is no | anguage
in the section that provides for the inposition of the nmakewhol e renedy
on the enpl oyees' representative. However, they point to the | anguage

In the section "t o provide such other relief

-57-



as will effectuate the policies of this part" and thus contend that the
Board has the authority to award a makewhol e remedy agai nst a | abor
or gani zati on.

Charging Party nmentions the | egislative history and asserts
that the inposition of the nakewhol e renedy on a | abor organi zation was
not di scussed.

However, Rose Bird, in her testinony before the Senate
Industrial Relations Conmittee stated:

Senator, this | anguage was just placed in because there has
been a good deal of discussion with the National Labor
Relations Act that it ought to be anended to all ow "nake whol e"
remedy, and this is sonething that the peopl e who have | ooked
at this Act carefully believe is a progressive step and shoul d
be taken. And we deci ded since we were starting anew here in
California, that we would take a progressive step. Now, what
we're talking here is only where an enpl oyer bargains in bad
faith. You make whol e the enpl oyee with backpay, and that's
all we're talking about. (Ewphasis added.)

Technical ly, the subject of the Union being liable for a
nmakewhol e renedy was not discussed directly taut it is clear fromthe
history that the | anguage in the Act expressly providing for a
nmakewhol e renmedy was intended to be only inposed agai nst an enpl oyer.

Charging Party argues in effect that since there is no clear
| egi sl ative history expressly excluding the inposition of such a renedy
on a | abor organi zation, one can look to the literal |anguage of the
statute where it authorizes the Board to provide whatever relief it
believes will effectuate the policies of the Act. Charging Party points
out that since Section 1140.2 of the ALRA provides that the policy of
the Act is to "encourage the negotiations of terns and conditions of

enpl oynent to a contract"
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the Board can make an award of such a remedy as it would effectuate the
policies of the Act to encourage the negotiation of terns and
conditions of enploynent to a contract. Charging Party goes on to say
that the inposition of a nmakewhol e remedy against a | abor organization
in appropriate cases would effectuate the policies of the Act, since it
woul d provide an incentive to both parties at the negotiating table to
reach a contract, not just the enployer.

There are fatal flaws present in General Counsel's and
Charging Party's argunents.

First, there exist other incentives for a | abor organization
to reach an agreenent that do not exist for the enmployer. A union is
under pressure fromits menbers to secure a contract in as short a
period of time and with the nost nunificient terns as possible. |If
the | abor organization fails to conply with the expectations of its
menbers, the latter can vote in new officers to replace the
I ncunbents, petition and vote in favor of decertifying the Union,
organi ze a rival Union, etc.

Secondly, such a remedy coul d seriously debilitate a | abor
organi zation's ability to exercise its economc weapons, such as a
strike, boycott, etc. By depleting a |abor organization's treasury, it
woul d reduce the anount of funds available for strike benefits,
publicity, legal advice etc. Such a limtation of a |abor
organi zation's right to carry out such economc tactics, strikes at

the core of the Act.2 in depriving the Union of such neasures, it

58. Section 1166 of the Act states: "Nothing in the Act,
except as specifically provided for herein, shall be construed to
interfere wth or inpede or dmnishin any way the right to strike, or
to affect the limtations or qualifications on such right.



tilts the power bal ance in favor of the enpl oyer and so rather than
effectuate the policies of the Act it gravely erodes them

The legislative history of the Act indicates that the
| egi sl ature in determ ning what econom c weapons shoul d be available to
an enpl oyer and a | abor organization has endeavored to create a bal ance
at the bargaining table. If party, managenent or |abor, has a
preponder ance of power in negotiations, such a party can afford to be
arrogant, rigid and unreasonable in its demands. On the other hand, if
there exists an equilibriumof power, both parties will be nore apt to
be reasonable, flexible and cooperative and therefore the probability
of reaching an agreement wi |l be enhanced.

Thirdly, such a remedy woul d obviously cause discord between
the bargaining unit nenbers who benefit fromthe makewhol e
award and the union nenbers outside the unit, whose dues pay for the
award. 2 Such discord weakens the union's institutional strength
and consequent|y adversely affects the sought-for bal ance between the
enpl oyer and his enpl oyees' representative so essential for reasonable
approaches by both parties to collective bargai ning negotiations.

A final detrinmental effect, [ess obvious than the previous
three but just as prejudicial toward the correct functioning of the
Act, is the dichotony that would be created between the union officers

and the enployees in the bargaining unit.

The latter woul d have an incentive to pressure the union

59. The nake-whol e award agai nst a uni on woul d be paid for
out of the union's treasury which is funded by uni on nenbers dues.
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negotiators to naximze their denands of the enpl oyer. The enpl oyees
woul d have nothing to fear froma Board s determnation that the Union
was guilty of bad faith bargai ning as the ensui ng nakewhol e renedy
woul d redound in their favor.

In the instant case, the bargai ning unit enpl oyees woul d
resist agreeing to a hypothetical Union recommendati on of accepting a
general field hourly rate of $5.10 (the enployer's offer) or even
conpromse figure of $5. 60 when they could receive up to $6. 65 per hour
t hrough nmakewhole if the Union is found guilty of bad faith bargai ni ng.

Meanwhi | e the Union officers woul d be desirous of
w t hst andi ng t he enpl oyees pressuring for maxi num denands, since the
Lhion could very well end up with the legal obligation to pay a
nakewhol e renedy to the enpl oyees. The resulting di chotony woul d
seriously interfere wth the amcabl e rel ati ons between the Union
of fi cers and the individual enployees and undermne the solidarity of
the | abor organi zation. Moreover, the pressure for maxi numbenefits
fromthe bargai ning unit enpl oyees woul d di scourage the Union
negotiators fromlowering their denands so that an agreenent coul d be
reached wth the enpl oyer.

The foregoing described effects of the inposition of the
nakewhol e renedy on a Uhion would have an insidious rather than a
salutary effect on the achi evenent of the purposes of the Act.

The Charging Party seeks attorney fees in this case. Wile |
have found Respondent to have bargained in bad faith, its defenses were
not so frivolous as to warrant such relief. For the sane reason |

reject the Charging Party's request for its bargaining
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expenses incurred due to Respondent's conduct. See Robert H ckam

(1979) 4 ALRB No. 73.

V. Respondent's Mtion to Reopen

O April 8, 1985 Respondent filed a Mdtion to Reopen the
record to receive additional evidence. GCeneral Counsel and the
Charging Party have each filed a nenmorandumin oppostion to such
not i on.

Respondent seeks to reopen the record so it can present
evidence that the Charging Party was grow ng | ettuce i n Decenber
1984 and grow ng and harvesting |lettuce in January 1985 in the
Inperial Valley. It alleges such evidence will prove that the
Charging Party bargained in bad faith, one of Respondent's
affirmative defenses.

Respondent alleges that it presented evidence at the
hearing that the Charging Party regularly and intentionally w thheld
i nformation fromthe UFWconcerni ng the crops whi ch the Conpany
i ntended to grow

Respondent asserted that such conduct by the Conpany
underm ned the col |l ective bargai ni ng process and hanpered Respondent in
its ability to present conplete proposals to the Conpany on behal f of
the bargai ni ng unit workers.

Respondent has attached to its Mtion to Reopen
decl arations under penalty of perjury to the effect that Respondent
di scovered in Decenber 1984 and January 1985 that the Conpany was
grow ng and harvesting lettuce in the Inperial Valley at that tine and
that the lettuce, so grown by the Conpany, was bei ng harvested by
Castle & Gook's subsidiary, Bud Antle Inc.
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Respondent al | eges that the Conpany in the course of
negotiations in 1984 repeated y i nforned Respondent that it had no
plans to grow or harvest lettuce in the Inperial Valley in the
"foreseeabl e future" and al so that Castle & Gook had no ownership
interest in the Conpany. Respondent contends that its newy
di scovered evi dence woul d denonstrate the fal sehood of the Charging
Party's assertion and therefore the Conpany was bargaining in bad faith
w th Respondent .

Respondent further alleges that evidence wth respect to the
relationship between the Charging Party and Castle & Gook woul d
denonstrat e that Respondent was not engaged in dilatory tactics when
it made inquiries of such a rel ationship during 1984.

Respondent bases its Mition to Reopen on evidence that it
di scovered in md-Decenber 1984 and md-January 1985. However
Respondent failed to file its Mtion to Reopen until April 8, 1985,
approxi matel y 2% nonths after Respondent |earned of the new
evi dence.

The parties filed their post hearing briefs on or before
February 4, 1985 and therefore Respondent had sufficient tine to nmake
its nmotion to reopen the record prior to the filling of the post
hearing briefs.

Due to Respondent's delay in submtting its Mtion to Reopen
| find that Respondent has waived its right to request a reopening of
the record. See Keppelroan v. Heikes (1952) 111 C. A. 2d 475, 245 P. 2d
54,

Furthernore, the evidence that Respondent seeks to

introduce into the record was not in existence at the tinme the

-63-



hearing closed on Novenber 13, 1984. According to Respondent's
decl arations, the Conpany engaged in the growing of lettuce in
Decenmber 1984 nore than a nonth after the close of the hearing.
To justify a new hearing, the evidence nust have been in
exi stence at the tinme of the hearing. See Jacob E. Decker and Sons 97

NLRB 3179, 569 F.2d 357 (5th Cir. 1978).

Accordingly, | find that the evidence that Respondent seeks
to introduce is in respect to events that occurred after the hearing
cl osed and therefore a granting of a nmotion to reopen to permt such
evi dence to be presented is inappropriate.

In view of ny findings of Respondent's waiver of its right to
reopen and the fact the evidence is concerning events posterior to the
cl osing of the hearing, | deny Respondent's Mtion to Reopen.

ORDER

Respondent, United Farm Wrkers of Arerica, AFL-CIQ, its
of ficers, agents, and representatives shall:

1. Cease and desist from

(a) Failing and refusing, upon request, to bargain
collectively and in good faith with respect to rates of pay, wages,
hours of work, and other terns and conditions of enmploynment with the
Enpl oyer, Maggio, I nc., on behalf of its agricultural enployees.

(b) Failing and refusing to meet at reasonable
intervals with said Enmpl oyer

(c) Failing and refusing to respond to proposals by said
Enpl oyer.

(d) Failing and refusing to submt its own proposals to

sai d Enpl oyer.



2. Take the following affirmative action which is to
effectuate the policies of the Act:

(a) Upon request, bargain collectively in good faith with
sai d Enployer, with respect to rates of pay, wages, and other terns and
conditions of enploynent for its agricultural enployees and, if an
understanding is reached, enbody such understanding in a signed
contract.

(b) Sign the Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(c) Ml copies of the attached Notice in al
appropriate | anguages, within 30 days after the date of issuance of
this Order, to all agricultural enployees enpl oyed by Maggio, I nc., or
its legal successor(s) at any time during the period fromJanuary 1,
1982, until the date on which the said Notice is mailed; the UFW shal
seek the cooperation of Maggio, Inc. or its legal successor(s) in
obtai ning the names and addresses of the enpl oyees to whom said Notice
shal | be mail ed.

(d) Post copies of the attached Notice in al
appropriate | anguages, in conspicuous places at all its offices and
Union halls throughout the State of California for 60 days, the
times(s) and place(s) of posting to be determ ned by the Regiona
Director, and exercise due care to replace any Notice which has been
altered, defaced, covered or renoved.

(e) Wth the consent of Maggio, I nc., or its lega

successor(s), arrange for a representative of the UFWor a Board
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agent to distribute and read the attached Notice, in all appropriate
| anguages, to all its (their) enpl oyees on Conpany tinme and property,
at tinme(s) and place(s) to be determned by the Regional D rector.

Fol low ng the reading, the Board agent shall be given the opportunity
to answer any questions the enpl oyees nay have concerning the Notice
and/or their rights under the Act. The UFWshal |l rei nburse Maggi o,

I nc., or its legal successor(s), for the enpl oyees’ wages during this
readi ng and questi on-and-answer period. The Regional Director shall
determne a reasonabl e rate of conpensation to be paid by the UFWto
Maggio, I nc., or its legal successor(s) and relayed by it (them to
all nonhourly wage enpl oyees in order to conpensate themfor tine | ost
at this reading during the question-and-answer period.

(f) Provide Mggio, I nc., or its legal successor(s),
copi es of the attached notice so the enpl oyer can deliver a copy of
such notice to each new agricultural enployee it hires for a period of
12 nonths fol l ow ng i ssuance of this decision or its enforcenent if
necessary.

(g) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps
Respondent has taken to conply therewith, and continue to report
periodically thereafter, at the Regional Drector's request, until
full conpliance is achi eved.

DATED: June 14, 1985

AR E SCHOORL
Admni strative Law Judge



NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Regional (fice, the
General Gounsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged we had violated the law After a hearing at
which all parties had an opportunity to present evi dence, the Board
found that we did violate the | aw by our conduct, in failing and
refusing to bargain in good faith wth your enployer, MMGIQ INC., in
that we failed and refused to neet at reasonable tines wth your

enpl oyer to negotiate a collective bargai ning agreenent to contract and

del ayed and failed to present counterproposal s and proposal s of our
own.

The Agricultural Labor Relations Act is lawthat gives you and all
other farmworkers in Galifornia these rights:

1. To organi ze t hensel ves;

2. To form join or hel p Lhions;

3. To vote in a secret ballot election to deci de whet her you want a
Lhion to represent you;

4, To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a Lhion chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her:; and

6. To decide not to do any of thes things.

VE WLL NOT fail, delay or refuse to bargain in good faith wth your

enpl oyer, MMAG3Q | NC., in respect to reaching an agreenent or a
col | ective bargai ni ng contract.

VEE WLL bargain collectively in good faith on your behal f wth your
enpl oyer MAGA O INC wth respect to rate of pay, wages, and ot her
conditions of enploynent and If an understanding is reached, we wl|
enbody such understanding in a signed contract.

| f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations

Board. nhe office is |located at 319 Waterman Avenue, B Centro,
Gl i forna 92243.

DATED: UNI TED FARM WORKERS OF AMERI CA, AFL-CI O

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the State of California.

DO NOT REMOVE CR MUTI LATE.
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