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DECI SI ON AND CORDER

O Cctober 24, 1985, Admnistrative Law Judge ( ALJ) Thonas
Sobel issued the attached Decision in this proceeding. Thereafter,
Respondent tinely filed exceptions to the ALJ's Decision with a brief
in support of its exceptions, and CGeneral Counsel filed a reply brief.

Pursuant to the provisions of Labor Code section 1146, ¥
the Agricultural Labor Relations Board (Board) has delegated its
authority in this matter to a three-menber panel.?

The Board has considered the record and the ALJ's Deci sion
in light of the exceptions and briefs and has decided to affirmthe

ALJ's rulings, findings and conclusions, as nodified herein, and to

YAl section references herein are to the California Labor Code
unl ess ot herw se specifi ed.

ZThe signatures of Board nenbers in all Board decisions appear
with the signature of the chairperson first, if participating, followed
by the signatures of the participating Board nmenbers in order of their
seniority.



adopt his recommended O der, with nodifications.

The Conpany Bar becue

Respondent excepts to the ALJ's conclusion that the
excl usion of six enployees fromthe annual Conpany barbecue in
CGonzal es was a violation of the Agricultural Labor Rel ati ons Act
(Act).

In May of 1984, there were two Conpany sponsored barbecues
for irrigation crews, one in Gonzales and another 20 to 25 mles away
in Salinas. Approximately two nmonths prior to the barbecues, a hearing
had ended in another unfair |abor practice proceeding involving the

Respondent herein. (The Garin Gonpany (1985) 11 ARB No. 18.) In

that case, General Counsel established that the Conpany's justification
for the discharge of a union activist, drinking on the j ob, was
pretextual. In support of the allegation of disparate treatnment of the
di scharged enpl oyee, several of his co-workers testified as to the
Conpany' s nore | enient handling of the on-the-job drinking of Jose
Alvarez, a fellowirrigator.

Prior to the barbecue for the Conzales irrigators, Arturo
Al varez, Jose Alvarez' son, told the Respondent's enpl oyee rel ati ons
nmanager, John Barrientos, that " . . . if those people are there, you
know, and there are comments nmade about ny father (Jose Al varez),
there's liable to be problems.” A varez mentioned the all eged
di scrimnatees by nane. He testified that he believed that four of
the individual s had said sonething di sparagi ng about his father
(drinking on the j ob) and that the others "were supporting those
t hi ngs. "

Barrientos decided that the six individuals should not go
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to the Gonzal es barbecue, but that instead they would be invited to the
subsequent Salinas barbecue. He stated that since he believed that the
Al varezes had a better relationship with the other Conzales irrigators,
he deternined that they should attend the barbecue there.?

On the norning of the Gonzal es barbecue, the irrigation
foreman assenbled his crew and inforned them of the barbecue planned
for that day. The foreman told the irrigators that certain of them
were not invited and he recited the names given to himby Barrientos.

The ALJ determ ned that the Respondent violated section
1153(a) and ( d) by excluding the six workers fromthe Gonzal es
bar becue. The ALJ found that, since there was no evidence of any
probl ems when the two groups worked together, Barrientos had no
reasonabl e fear of conflict and that he was not "deferring to the
wi shes of the Alvarezes in good faith."

Respondent contends that Barrientos was a peacenmaker who
" sought only to avoid conflicts between the two groups of
wor kers." W cannot give nuch credence to this contention. Just
three days after the barbecue, Barrientos unlawful |y discrimnated

agai nst one of these sane six individuals. |In that instance

¥Barrientos testified that after the conversation with Al varez, but
prior to the barbecue, he invited one of the six alleged dis-
crimnatees, Juan Lopez, to attend the barbecue and cook. Barrientos
stated that Lopez replied " No, they don't like me." Lopez said that
he had been invited to cook but denied nmaking the statenment attri buted
to himby Barrientos. Another witness to the encounter gave a
di fferent account which was anbi guous. The ALJ credited the Lopez
account of the conversation. W affirmhis credibility resolution and
thus find Barrientos' subsequent exclusion of Lopez to be unexpl ai ned.
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Barrientos appears to have been exploiting the apparent antagoni sm
that existed between the two groups by his deliberate use of one of
the Alvarezes as a w tness against Juan Lopez.?% W al so note that
Respondent made no other efforts to keep the two groups apart and that
the two groups worked together on a daily basis w thout incident.

Wien the announcenent was made that the six individuals were
to be excluded fromthe barbecue, no explanation was given. Nor was
there any statenment then given that the six would be invited to the
subsequent Sal i nas barbecue. The foreseeabl e consequence was that al
of the CGonzales irrigators would receive the inpression that the
di scri mnatees were bei ng excluded because of their involvenent in
Board processes. A reasonable inference is that this inpression was
intended. Had the intent been to heal the relationships rather than to
di scrim nate, an explanation would |ogically have been of f er ed.

Rat her, it appears that the intent was to seize upon this opportunity
to discrimnate against six individuals for the testinony they gave at
the prior Board hearing and thereby send a nmessage to all of
Respondent's enpl oyees who woul d participate in the Board's

processes. V¢ agree with the ALJ that Barrientos was not deferring to
the wishes of the Alvarezes in good faith, and thus find the proffered
justification for the discrimnation to be pretextual. A determnation
by the Board that an enpl oyer's business reasons for its action were

pretextual neans that the

YLopez testified that Barrientos radioed a foreman with a specific
request to bring Ismael Alvarez to the site of that incident.
Barrientos did not dispute that testinony.
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asserted reasons "either did not exist or were not in fact relied
upon, thereby leaving '"intact the inference of wongful notive
established by the General Counsel." (Frank Bl ack Mechanical Services,

Inc. (1984.) 271 NLRB 1302, fn. 2, [117 LRRM1183].)

We affirmthe ALJ's conclusion that Respondent violated
Labor Code section 1153( d) by excluding the six individuals fromthe
Conmpany bar becue.
Varni ng Tickets for Cutting Asparagus

Respondent al so excepted to the ALJ's finding that it
violated section 1153(d) by issuing warning tickets to Rogelio and
Quillerno Godinez on March 11, 1985.

Quillerno and Rogelio Godinez were installing sprinklers
when Quillerno walked into a field and cut a handful of asparagus for
personal use. As he returned, Rogelio called out "Johnny Cotta is
comng." CQuillernmo stated that he then put the asparagus aside "to
keep wor ki ng." John Cotta, a field supervisor, arrived and confronted
Qui |l ermo about cutting asparagus w thout perm ssion. Rogelio responded
with a fal se explanation that another supervisor had given them
perm ssion. The next nmorning Cotta reported the incident to
Barrientos, who then directed the irrigation foreman to issue the
war ni ngs.

Upon consi deration of testinony by nunerous w tnesses, the
ALJ determ ned that the Respondent did have an existing policy that
vegetabl es were to be taken only with prior permssion. He also found
that when Quillernmo Godinez was confronted by Cotta, Rogelio Godinez
falsely stated that a foreman had given them perm ssion. The taking of

t he asparagus could thus be considered a joint
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activity for which they could both be disciplined. These findings are
adequat el y supported by the record.

The ALJ then determned that, had Cotta nade the decision to
i ssue the warning tickets, there woul d have been no causal connection
bet ween the warnings and protected activity. However, because
Barri ent os made the deci si on and because the ALJ had concl uded t hat
Barrientos had engaged in unl awful discrimnation in the carburetor
(see ALID p. 26) and barbecue incidents, the ALJ found that a causal
connection did exist inthis incident. Pursuant to Wight Line, A

Dvision of Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRM1169] ,

the burden then shifted to the Respondent "t o denonstrate that the two
nmen woul d have received warnings in the absence of their 'protected
activities." The ALJ concluded that Respondent did not neet its
burden primarily because he found Barrientos to be an untrustworthy
W t ness.

To establish a prina facie case the General CGounsel nust
denonstrate that a person engaged in activity protected by the Act,
that this activity was known to his enployer and that there was a
causal connection between the enpl oyer's know edge of the activity and

the disciplinary action taken. (Royal Packing Gonpany (1982) 8 ALRB

No. 74.) Indua notive cases, once a prina faci e case has been
establ i shed by the General Counsel, the burdens of production and
persuasi on shift to the Respondent.

V¢ agree with the ALJ that a prinma facie case was establ i shed.
However, we do not agree with his finding that Respondent failed to
neet its burden. Ve find, based on the ALJ's own credibility

resol utions, that the Respondent successfully rebutted
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the prima facie case of the General Counsel. The ALJ credited Cotta's
version of the incident: that the Conpany had a rule that no
veget abl es were to be taken w thout perm ssion and that Cotta
confronted the enpl oyees i medi ately and then took the matter up with
the | abor relations manager who, in turn, had the warning issued. The
ALJ also inferred fromthe actions of the Codinezes that they knew they
wer e doi ng sonmething wong. This evidence supports the existence of a
nondi scri m natory busi ness judgnment that warnings were warranted.

The ALJ's conclusion that a violation occurred seens to be
based on the rationale that, because Barrientos had been guilty of
unl awful discrimnation in incidents occurring ten nonths earlier, any
subsequent discipline nust, "a fortiori," be simlarly notivated.
Wiile a finding of past discrimnation may be of sone rel evance in
assessing a present action, it does not becone a conclusive presunption

of current unlawful notivation. (Sioux Quality Packers, Etc. v. NRB

(1978) 581 F.2d 153, 157 [ 98 LRRM3128].)

Y Respondent contends that "[ b] y acknow edging that the issuance of
the tickets woul d have been legitinmate by anot her supervisor, the ALJ
supports Respondent's viewthat it raised a genuine |Issue of fact as to
whet her it discrimnated against these two wor kers." Respondent argues
that General Counsel therefore cannot be found to have nmet its burden
of proof. For this proposition, Respondent cites Martori Brothers
Dstributors (1982) 8 ALRB No. 15. However, in Royal Packi ng Conpany,
supra, 8 ALRB No. 74, page 2, we stated:

. . . Ve overrule Martori Brothers Distributors, supra,
8 ALRB No. 15, and hold that in dual notive cases,
once the CGeneral Counsel has carried its burden of
proof as to the prima facie case, the burdens of
producti on and persuasion shift to the enpl oyer, and
a violation will be found, unless the enpl oyer proves
by a preponderance of evidence that the adverse
action woul d have been taken even absent the

enpl oyee' s protected activity.
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Respondent was not conpelled to prove that it was w thout
aninus toward the CGodinezes. Rather, it was required to prove that
the discipline woul d have taken pl ace regardl ess of the protected
conduct. W find that Respondent net its burden of proof concerning
the discipline of the Godi nezes and we therefore dismss that portion
of the conpl aint.

Renedy
Respondent, relying primarily on M B. Zani hovich, Inc. v.

ALRB (1981) 114. Cal . App.3d 665, 690 [171 Cal .Rptr. 55], contends

that the publication provisions of the ALJ's proposed order are

overbroad and punitive. However, unlike Zaninovich, the two violations

inthis case arenot " . . . single, isolated, somewhat 'technical’' acts
whi ch occurred in the privacy of a supervisor's office." (M. B

Zaninovich, 1| nc., supra 114 Cal . App.3d 665, 687.) In these

incidents, the unlawful conduct was open and it is reasonable to infer
that know edge of the conduct was wi despread anong the enpl oyees. (Nish

Noroian Farms v. ALRB (1984.) 35 Cal.3d 726, 747 [201 Cal . Rptr.

1] .) Therenedial provisions in question are well established and are
appropriately applied in this case.
CROER

By authority of section 1160. 3 of the Agricultural Labor
Relations Act ( Act), the Agricultural Labor Relations Board ( Boar d)
hereby orders that Respondent, The Garin Conpany, its officers, agents,
successors and assigns shall:

1. Cease and desist from

a. Any conduct which may reasonably tend to interfere
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wi th enpl oyees' exercise of their rights to participate in Board
processes or other concerted activities.

b. D scrimnating agai nst enpl oyees by treating them
differently on account of their participation in concerted activity
protected by section 1152 of the Act.

c. In any other like or related manner interfering
with the right of agricultural enployees to participate freely in
Board proceedi ngs.

2. Take the followi ng affirmative actions which are
deened necessary to effectuate the policies of the Act:

a. Rescind the warning notice issued to Juan Lopez.

b. S gn the Notice to Enpl oyees attached hereto. Uon
its translation by a Board agent into all appropriate |anguages,
Respondent shall thereafter reproduce sufficient copies in such
| anguages for the purposes set forth herein.

c. Post copies of the attached Notice in all
appropri ate | anguages, in conspicuous places on its property for a
si xty-day period, the times and pl aces of posting to be determned by
the Regional Drector. Respondent shall exercise due care to repl ace
any Notice which has been altered, defaced, covered or renoved

d. Ml copies of the attached Notice in al
appropri ate | anguages within 30 days of the date of issuance of the
Qder to all agricultural enployees enpl oyed by Respondent in the
Slinas area fromMay 11, 1984, to My 11, 1985.

e. Arrange for a Board agent to distribute and read

the attached Notice in appropriate | anguages to the assenbl ed
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enpl oyees of Respondent on Conpany tinme. The reading (s) shall be at
such times and places as are specified by the Regional Drector.
Following the readi ng(s), the Board agent shall be given the
opportunity outside the presence of supervisors and nanagenent, to
answer any questions enpl oyees nmay have concerning the notice or their
rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all
nonhourly wage enpl oyees to conpensate themfor time lost at this
readi ng and the question-and-answer peri od.

f. Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Oder, of the steps which
have been taken to conply with it. Upon request of the Regi onal
Director, Respondent shall notify himor her periodically thereafter in
witing of further actions taken to conply with this Order.

Dated: June 30, 1986

JYRL JAMES- MASSENGALE, Chai rperson

PATRI CK W HENNI NG Menber

GREGCRY L. GONOT, Menber

10.
12 ALRB No. 14



NOTI CE TO AGRI CULTURAL ENMPLOYEES

After investigating charges that were filed in the Salinas Regi ona

O fice, the General Counsel of the Agricultural Labor Rel ations Board
(ALRB or Board) issued a conplaint which alleged that we, The Garin
Conpany, had violated the | aw. After a hearing at which each side had
an opportunity to present evidence, the Board found that we did viol ate
the | aw by di scrimnating agai nst Juan Lopez, Rogelio Godi nez, Antonio
Heredia, Quillerno Godinez, R veriano Heredia and Marcos Al ba because
of their participation in Board proceedi ngs. The Board found that we
violated the law by not permtting all six enployees to attend the
Conpany bar becue and by 1ssuing a warning notice to Juan Lopez. The
Board has told us to post and publish this Notice. Ve wll do what

t he Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is
a law that gives you and all other farmworkers in California these
rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. To vote in a secret ballot election to decide whether you want a
uni on to represent you

4, To bargain with your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board;

5. To act together with other workers to help and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we prom se that:

VE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

VE WLL NOT exclude fromany Conpany benefits any of our enpl oyees
because he or she has participated in union or protected activities or
ALRB proceedi ngs.

VWE WLL rescind the warning notice given to Juan Lopez.

VE WLL NOT harass or issue warnings to any of our enpl oyees because
he or she has participated in union or protected concerted activities
or ALRB proceedi ngs.

Dat ed: THE GARI N COVPANY

By:

(Representative) (Title)

If you have a question about your rights as farmworkers or about this
Noti ce, you may contact any office of the Agricultural Labor Rel ations
Board. One office is located at 112 Boronda Road, Salinas, California,
93907. The tel ephone nunber is (408) 443-3151.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOT' REMOVE OR MJTI LATE.

12 ALRB No. 14
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CASE SUWARY

The Garin Conpany 12 ALRB No. 14
(UFW) 84- CE- 93- SAL

et a .
ALJ DEC SI ON

The ALJ found that Respondent conmtted three violations of Labor Gode
section 1153(d) and, derivatively, section 1153(a). e of the

viol ations invol ved the exclusion of six individuals, who had
testified at a prior Board hearing, froma Conpany barbecue. Another
violation stemmed fromthe i ssuance of a warning ticket to one of the
six for allegedly having performed maj or mechanical work on his
personal vehicle during work hours. The ALJ found this justification
to be pretextual. In the third incident, the ALJ concl uded that
Respondent unlawful ly issued warning tickets to two workers for taking
asparagus for personal use.

BOARD DECI SI ON

The Board affirmed the ALJ's findings and concl usions that the
exclusion of six workers fromthe barbecue and the warning ticket for
maj or mechni cal work were violations of Labor Code section 1153(d).
The Board overruled his finding that Respondent did not nmeet its burden
of proof, under Wight Line, in the asparagus caking incident and
found that the warnings woul d have issued even had the enpl oyees not
engaged in protected activities.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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THOVAS SCBEL, Admnistrative Law Judge:

This case was heard by ne in Salinas, California, on My
21, 22, 23, 24, 28 and 29, 1985. Uon a variety of charges
being duly filed and served upon Respondent (an admtted
agricultural enployer) by various admtted agricul tural
enpl oyees and by the United Farm Wrkers of America, AFL-C O
(an admtted |abor organization), General Counsel issued a
conplaint alleging that, during spring and sunmer 1984,
Respondent di scrim nated agai nst Juan Lopez and Rogelio and
Qui |l erno CGodi nez, either because of their concerted
activities or because of their participation in Board
processes,! and otherwise "interfer[ ed] with, restrain[ed]
or coerc[ed]  these enployees as well as Antoni o Heredia,
Ri veriano Heredia, and Marcos Alba in a variety of ways in the
exercise of their Labor Code section 1152 rights.?

l.
BACKGROUND

Al though unsuccessful in a representation election in
1978, and in an organi zing canpai gn in 1982, see Garin
Gonpany, 11 ALRB No. 18, ALJD p. 24, the Lhited FarmVarkers

of Averica still has sone visible supporters anong

YParagraphs 6(a), (e) and (f), First Arended
Conpl ai nt .

Paragraphs 6 (b)), (c), (d), Frst Amwended Conpl aint
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Respondent ' s enpl oyees. Respondent stipul ated that these

I ncl ude Juan Lopez, Antonio Heredi a and Rogel i o Godi nez, three
of the alleged "discrimnatees"® in this case. Because
Respondent woul d not simlarly stipulate regarding the union
activities of the other alleged discri mnatees, Mircos A ba,

R veriano Heredia and GQuill erno Godi nez, the parties devoted a
good deal of attention to disputing whether these others
engaged in union activities and whet her Respondent was aware
of whatever they were doing.* For the reasons stated bel ow |

decline to nake any findings wth

3 A 't hough the conpl ai nt does not uniformy nake
allegations of discrimnation, for the sake of conveni ence,
when speaki ng of the enpl oyees col lectively, | wll refer to
themas "di scri mnatees. "

_ “To this end, General Qounsel presented several different
ki nds of evidence: one kind consists of testinony that the
enpl oyees oPenI y reveal ed or otherw se di splayed their union
synpat hies fromwhich it mght be inferred that these
synpat hi es cane to Respondent' s attention; another kind
consi sts of statenents all egedl y nade by Respondent’'s agents
which, if credited, reveal both Respondent's know edge of , and
its antipathy towards certain of the enpl oyees' union
activities; another kind consists of statenents of
discrimnatory intent directed agai nst sone of the enpl oyees
as to which, in conbinati on w th other background evi dence,
anti-union notive mght be inferred as the cause.

_ For its part, Respondent's w tnesses clained to be

I nnocent of any know edge concerni ng sone of the enpl oyee's
union activities, or contended that those enpl oyees of whose
activities it was anware were mninal, or whatever activities
cane to its attention did so after the incidents at issue in
this case took place and so coul dn't have played any part in
Respondent's actions. Additionally, Respondent’'s w tnesses
deni ed naki ng the discrimnatory or anti-union statenents
attributed to them



respect to many of the factual disputes raised by this
t estinony.

In particular, | find it unnecessary to determne either
the extent, or Respondent's know edge, of the protected
activities of Marcos Alba, Riveriano Heredia or Quillerno
Codinez. Discrimnatory or coercive treatment of these
enpl oyees is only at issue in two subparagraphs of the First
Arended Conpl aint, nanely, the allegation that Respondent
excluded all six discrimnatees fromits CGonzal es area
bar becue because of their protected activities [ Subparagraph 6
(c)]; and the allegation that Respondent discrimnatorily
Issued a warning ticket to Guillernm and Rogelio Godi nez
[ Subparagraph 6 ( f ) ] . Because Barrientos essentially
admtted that he excluded the six alleged discrimnatees from
t he Gonzal es area barbecue because of the feelings engendered
by their testinony at a previous Board hearing, there is no
need to consi der whether these enpl oyees engaged in any ot her
"protected" activities in order to determ ne whether General
Counsel made out a prina facie case in connection with this

al legation.® For the

_ ~ °The Board has recentby stated "that, to make out a
prima facie case for [an 1153(d)] violation, General Counse
must prove that the discrimnatees filed charges or gave
testlnDQy or otherw se involved themselves in the processes of
the Board . . . . [that] Respondent knew of the above
activity and discrimnated against the en%onees because of
their involvement in the processes of the Board." Ben and
Jerry Nakasawa, 10 ALRB No. 48, p. 6. A though Genera
Counsel has only alleged the barbecue incident as in 1153
(Foot note Conti nued)



sanme reason, it is unnecessary to consider the specific
di spute over Guillerno Godinez's union activities since
Barrientos' admssion that he treated all the nen
"differently" because of their testinony al so suffices to neet
the el enents of General Gounsel's prina facie case in
connection wth this allegation.

| al so decline to consider nuch of the evidence of ani nus
adduced by General Qounsel as background, not because it is
unnecessary in either of the senses described above, but
because it is not helpful inresolving the natters actually
put in issue by the conplaint. Wth the exception to be
di scussed, no witness in this case left ne wth sufficient
confidence in his or her testinony to permt ne to rely upon
It as a point of departure in evaluating the testinony of any
other wtness; to nake use of the evidence offered as
background, then, would put ne to the fruitless task of
eval uating the likelihood that an encounter was innocent or
unl awf ul either based upon directly conflicting versions of
that encounter or wth the hel p of conclusions that have
al ready been drawn fromthe nain events of this case -- which

only nmakes the evidence offered as

(Foot note Conti nued) _ _

(a) violation, the nature of the evidence nmakes it clear that
the incident involves violation of 1153( d) and | amso
construing it. See Labor Code Section 1160.2: "Any. .

conpl ai nt rraK be amended by the nenber, agent or agency
conducting the hearing, or the Board in its discretion, at any
time prior to the issuance of any order based t hereon.”

Val dora Produce (1984) 10 ALRB'No. 3, ALJD p. 1.



"background” redundant. Accordingly, | decline to consider
the testinony® concerning the denial of insurance forns, the
conversation concerning the grower's political fund, and the
letter fromChavez. However, | wll treat as appropriate
backgr ound evi dence the findings, including the findi ng of
union aninus, nade in 11 ALRB No. 18, a recently issued case

i nvol vi ng the same Respondent, ” and Javier Trujillo' s testinony
that when he recei ved work gl oves fromforenan H gi nio Quznan,
Quiznan told himnot to tell Mwrcos A ba, who had al so asked
Qizman for gloves, that he had received them Snce Tryjillo
had no discernible motive tolie, | find Alba's and

Trujillo' s testinony evidence of discrimnatory notive. Wile
the testinony | amrefusing to consider is consistent wth this

finding, as well as the

_ ®This is not to say that | found General Counsel's
w tnesses general | y unbel i evabl e (whi ch, of course, woul d nean
that General Gounsel did not neet his burden of proof), but
only that as to those incidents tried as background, General
Q){Jnsel 'S wtnesses were no nore credi bl e than Respondent' s
W t nesses.

~“General Counsel has requested | take judicial notice
of this case, including notice that ALJ LeProhn, who heard
I t, found many of the sanme witnesses | heard credible. For
its part, Respondent asserts that because it has sought review
of the Board's decision relying on it in any way IS
inproper. To take Respondent's argument first, the fact that
a party has sought review of a Board decision does not
preclude ny taking it into account as background. Abatti Farns
1982) 7 ALRB No. 36, p. 3, see esp. n. 4 (n the other hand,
neral Counsel cites no aut horl_t% for his suggestion that I
must consider his witnesses credible because another ALJ found
themto be and | decline to attach any Slﬁ_nlfl cance to prior
determ nations of credibility by another ALJ.
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Board' s previous findings, when, for reasons to be stated in
ny di scussion of sone of the specific allegations, | believe
sone of the testinony of General counsel's wtness to be
exagger ated, consistency is not sufficient to persuade ne of
the truth of the testinony of General (ounsel's w t nesses
concer ni ng t he background i nci dents.

1.

THE ALLEGATI NS
A
THE WARNI NG TI CKET TO JUAN LOPEZ

1
FACTS

Juan Lopez, an irrigator, uses a pickup truck beari ng UFW
insignia at work. According to Lopez, for a considerabl e
period of tine prior to the incident in question, he had been
havi ng probl ens starting his truck,® which nade it necessary
for himto prine the carburetor. To do this, he had to raise
the hood and renove the cover to the air filter to expose the
carburetor. Oh My 14, 1984, Lopez attenpted to start his
truck in order to go to the punp to adjust the flow of water
and discovered it wouldn't start. According to his practice

he went to get sone gas

8Lo]pez originally testified he had been having starting
problens for ayear. I1:43. Later, on cross-examnation, he
expl ai ned that the I}JJerobI ens began in January of 1983,
continued t hrough Decenber 1983 when he repl aced his
carburetor, and started again in February 1984, when the
starting problemrecurred. 111:91.



which he carried in the bed of his truck, raised his hood,
removed the air filter cover and primed the carburetor.

According to Antonio Heredia, who was irrigating a field
about 400 neters away, as soon as Lopez raised the hood, Juan
Barrientos and Frank Vargas, who were then at the barn, got
into their vehicle and drove in Lopez's direction. Lopez
continues the story: unsuccessful in his effort to start his
truck with the initial primng, he was about to repeat the
procedure when Barrientos and Vargas arrived. Barrientos asked
hi m what he was doing and he replied he was having starting
problens. Barrientos imediately summoned Hi ginio Guzman and
told himto bring Ismael Alvarez. Wen Hginio arrived with
both Riveriano Heredia and |smael Al varez, Barrientos chided
himfor not bringing Ismael alone. [II1:55-56. Barrientos
then asked I|snmael to look at the pickup. Then Barrientos and
Vargas | eft, leaving Guzman and Lopez al one; Guzman told Lopez
he was going to give hima ticket, which he later did. Wen
Lopez objected, Guzman said, "As long as you don't take the
signs fromthe union [from your pickup, we're going to

continue to bother you." 111:57-58°

*This statenent was al so alleged as a separate viol ation.
As | have already noted, General Counsel's wi tnesses uniformy
testified that Respondent's supervisors or agents nade a
nunber of overtly anti-union remarks which | amnot relying on
as background and | do not rely on Guzman's purported
statenment to Lopez either as evidence of notive or as a

violation initself. _
(Foot not e Conti nued)



Respondent’'s wtnesses tell a different story. |snael
A varez and Juan Barrientos testified they saw Lopez' s hood
raised for over an hour. V. 17-20, 23; VI: 24-25. Barrientos
testified he first observed the rai sed hood between 12: 15 and
12: 25 and sawthat it renained rai sed an hour later, at which
point he went to see what Lopez was doing. Wen he arri ved,
he asked Lopez what he was doi ng and Lopez replied he was
fixing his car. Barrientos noticed the air filter and the
val ve cover had been renoved and were |ying on top of the
engi ne conpartnent. (bserving the type of work bei ng done,
Barrientos told Lopez this was not mnor repair work and
coul dn't be done on conpany tine. According to Barrientos,
Lopez then said Guznan gave hi mpermsion. Barrientos surmoned
Quznman to check on the story and al so asked himto bring a
wtness. VI: 28-29. Wen Giznan arrived wth Avarez and

Heredia, Barrientos asked | smael to

(Foot note Conti nued)

Taken together the statements attributed to Respondent's
suPerylsors were so hostile that theY jarred with the alleged
retaliatory actions that were actually taken in this case. In

|

hi

t he absence of additional evidence that the warnings were a
first step |n_progress!vely harsher discipline, | cannot treat
them as anything but mnor and, therefore, out of keep!nP with
the virulence of the sentiments which Barrientos especially
supposedl y expressed. My suspicion of this sort of testinony

I s further aroused by ny sense that Heredia has put words in
Quzman's nouth; that Rogelio Godinez is not trustworthy; that
sone of Lopez's testinony (and the testinony which
corroborates it) is exaggerated; and, finally, that the

testinnny about “Respondent's vegetable cutting policy is also
exaggerated. Accordingly, | do not credit Lopez s testinony
about Quzman's purported statement and | hereby dismss Fara.

6(b) of the conplaint.



observe what Lopez was doi ng before he asked Quznan if he had
given Lopez permission to performrepair work in the fields.
Avarez testified the val ve cover was of f and the gasket was
visible. V.27, 29.
2.
ANALYSI S AND CONCLUSI ONS

At the outset | should point out what | don't consider at
Issue wth regard to this allegation. A though General
QGounsel presented sone evi dence that Respondent tol erated
ot her enpl oyees’ performng "energency” work on their vehicles
during worktine, and that Respondent's forenen even assi sted
themat tines, the nature of Respondent's defense |argely nakes
that evidence irrel evant for Respondent contends that Lopez
was not performng a brief energency operation, but najor
repairs during work tine. |Indeed, in his account of the
conversation wth Lopez, Barrientos says he distingui shed
bet ween energency procedures and naj or repair work. Proof of
General Qounsel 's case, therefore, turns on who is telling the

truth about what Lopez was doing.

- Intreating this case as turning entirely on the
question of what Lopez was doing, | amavoi ding the burden-
shifting approach of Wight Line (1982?] 251 NLRB 1051 because
Respondent's defense is either false (that i s, pretextual) in
which case, no burden shifting is required, see George Lucas &
Sons (1985) 11 ALRB No. 11, or true, in which case it is
sufficient to neet ResPondent' s burden under Wight Line since
General Counsel presented no evidence that anything but
"energency" repalrs were tolerated on conpany tinme.
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Certain aspects of Lopez's testinony strike ne as
exaggerated: the idea that he has been primng his carburetor

"al nost ever yday" ™

wthout trying to determne if anything
el se mght be wong wth his truck strikes ne as uni nagi nati ve
enough to be incredible, especially in viewof the fact that
nerely replacing his carburetor provided only a one-nonth
solution to his year long problem?® However, since this case
cones down to Lopez's word agai nst that of others, | can
understand his tenptation to appeal to the very regularity of
the procedure he clainmed he was performng to support the
truth of his account and to hope that the nore regul ar he can
show his "primng" to have been, the nore conpelling woul d be

the i nducti on he wants ne

11 A nunber of enployees testified to Lopez's practice
of frequently primng hi's carburetor and General Counsel would
have have had nore testinony to the sane effect if | hadn't
cut off that area of exam nation. Ceneral Counsel continues to
insist that increasing the number of w tnesses who could
testify that Lopez primed his carburetor at other times assists
me in determning wnether that was what he was doing? on My
14, see e. g. Post-Hearing Brief, p. 12. It doesn't; the
question in this case i s: Wat was Lopez doing? The question is
not: If Lopez was haV|n% troubl e startln? his truck, would he

rinme his carburetor? The evidence proffered is question-
eggi ng because it assumes the very fact in issue. Moreover,
thi's is not evidence of habit which would even be relevant to
maki ng a determ nation about what Lopez was doi ng. :§See
Jeffereson, Evidence Benchbook, Vol. 2, §33.8, p.1271
[ Evidence that a party did sonething on "many occasi ons" not
rel evant to prove conduct for a specific occasions].)

12This is not to suggest that Lopez had to take his
truck in for service in order to persuade ne of the accuracK_of
his account; it is his lack of curiosity over whether sonething
el se mght be wong with his truck which is unusual
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to make. Accordingly, | do not find the testinony false, even
though | feel it to be exaggerated. M task is to decide on
the record as a whole, including the testinony of Respondent's
wi t nesses, whether Lopez's account is nore credible than that
of Respondent.®

Al t hough | have found el ements of Lopez's testinony
sonmewhat exaggerated, | find certain details of Barrientos
testinony to be so inconsistent with the overall tone of his
testinony at the hearing that | do not believe him As | have
al ready nentioned, Barrientos admtted that he decided to
segregate the six alleged discrimnatees fromthe Gonzal es
barbecue in order to keep peace between themand the Al varezes
because the A varezes resented the men's testinmony at the
previous hearing; such concern in keeping peace between the two
groups which he displayed in planning the carne asada nmakes
his use of one of the Alvarezes!* as a witness to Lopez's
"dereliction" appear provocative and vindictive. It is also
curious that Barrientos had Al varez observe what Lopez was

doi ng even before he asked Quzman if

BIn weighing the credibility of Lopez's account agai nst
that of Respondent’'s wtness | amnot inposing on FésPondent a
burden of persuasion in the absence of General (ounse
having net an initia burden of persuasion since there is no
burden shifting in this case; | amsinply attenpting to
ascertain on the record as a whol e which of two directly
conflicting accounts to believe.

“That Ismael Alvarez is one of the Al varezes who felt
hostility toward the aIIeged discrimnatee i s borne out by
Barrientos testinony at VI:59.
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he had authorized Lopez to do it -- despite the fact that
Quzman was sunmmoned in order to see if he had given Lopez
permssion. These details are so out of keeping with the
picture of hinself as a neutral investigator which Barrientos
sought to convey to cause me to conclude that his account is
fal se, that Lopez was not perform ng major nechanical work on
his truck, and that his discipline was pretextual.

B

THE CARNE ASADA
1.

FACTS
Respondent has traditional |y hel d barbecues for its

crews. The barbecues were fornerly conpany-w de, but in 1984
the conpany deci ded to have separate barbecues for each crew
Snceitsirrigators prinarily work in one of two geographic
areas -- Onzales or Salinas -- one barbecue was to be held in
each area. Al of the alleged discrimnatees work in the
Gonzales area. It is undisputed that none of themattended
the Gonzal es barbecue al though at one point at |east one of
them Juan Lopez, had been invited; the rest, Antonio and
R veriano Heredia, Quillerno and Rogel i o Godi nez and Mar cos
A ba were never invited to the Gonzal es barbecue. ™ Antonio

Heredia testified that after Quznan

Al t hough no one nentioned that Rogelio was excl uded
(Foot note Conti nued)
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announced there woul d be a barbecue for the Gnzales irrigators
he asked GQuznan if it were "for everyone" to which Guznan
replied, "There is no carne asada for Antoni o Heredi a, Juan
Lopez, QGuillerno Godi nez, R veriano Heredia and Mrcos Al ba. "
l:15. Both Barrientos and Lopez testified that prior to
ei t her barbecue, Barrientos approached himto ask himif he
woul d hel p cook at a carne asada. I11:34. Lopez reneniers
Isnael and Arturo ALvarez being present at their initial
conversation. However, Barrientos al so testified that when he
invited Lopez to a barbecue (presunably at Gonzal es) Lopez told
him " No, they don't like me." According to Barrientos,
"they" were nenbers of the Alvarez famly who bel i eved that the
six nen had either testified, or supported the testinony of
those who testified, that Sr. Avarez was drunk on the j ob.
Barrientos al so testified he had a conversation wth
Arturo A varez who asked himnot to invite those who testified
about their father's drinking probl embecause, as A varez put
it, if "there were conments against . . . his father .
there could be a confrontation. VI: 38 S nce both Barrientos
and Lopez agree that Lopez was asked to cook at the carne
asada, thus indicating that sonethi ng nust have caused

Barrientos to change his mnd about inviting him and

(Foot not e Cont i nued) _

by nane, Lopez said Guznan nentioned "a few ot hers", 111: 33,
and Rogelio testified he didn't even know there was going to
be a Gnzal es carne asada until after it was hel d.
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since even Lopez testified that the A varezes were present when
he was originally invited to cook, | conclude that, as
Barrientos and | smael Alvarez testified, Al varez objected to
the presence of the discrimnatees at the barbecue. However, |
do not credit Barrientos' testinony that Lopez hinself said he
didn't want to attend the barbecue.

D sposed as | amto credit the chronol ogy of Barrientos
account, | do not credit the substance of it. | have already
noted in connection wth the i ssuance of Lopez's warning
ticket that Barrientos appeared to be expl oi ti ng what ever
ant agoni smexi sted between the A varezes and the
discrimnatees and | amtherefore suspicious of the
genui neness of his solicitude for the feelings of one group of
wor kers when he showed so little regard for the feelings of
another. S nce there is no evidence that any provocative
comments about Sr. A varez were nade when the di scri mnatees
worked wth the Alvarezes, | do not believe Barrientos had any
reasonabl e fear they woul d nake any comments about & Al varez
at the picnic. Accordingly, in excluding the nen fromthe
Gonzal es barbecue | find Barrientos was not deferring to the
w shes of the Alvarezes in good faith. Wth the exception of
Rogelio, the other alleged discrimnatees testified they were
invited to the Salinas barbecue and all admtted they declined
to attend because it was either inconvenient or too expensive

todrive to Sl i nas.
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ANALYSI S AND CONCLUSI ONS

In view of nmy findings, it only remains to determne

whet her, in excluding the men fromthe Gonzal es barbecue, an
unfair labor practice is made out. Section 1153( d) prohibits
all forms of "discrimnation" and not nmerely discrimnation in
regard "to the hiring or tenure of enployment or any termor
condition of enploynment” as does Section 1153(c).
Accordingly, even if | could not regard the Gonzal es barbecue
either as a formof conpensation or as a termor condition of

enpl oynent, see e. g., Benchmark Industries NLRB

116 LRRM 1032, Barrientos' exclusion of the six nmen fromthe
Gonzal es barbecue can still be considered prohibited

"di scrimnation".® The harder question is whether the kind of
"discrimnation” of which Barrientos is culpable is not so
insignificant as to be considered de mnims, especially in
viewof the fact that nost of the nen were invited to anot her
bar becue. As petty as the action appears to be, | aminclined
toviewit as aviolation: for nost working peopl e the

workpl ace is not nerely a place to earn a living, but also a
sour ce of conpani onshi p, and the nessage that an enpl oyee is
not

. %That 1153( d) prohibits treating an enpl oyee
differently in anyway, and not merely in regard to a termor
condition of e Io|¥rrent, is clear fromBill Johnson's
Restaurant v. N. L. R. B. _S_1983) 461 U. S. 731 in which the
Su[:)rene Court treated filing a | awsuit against an enpl oyee in
retaliation for the exercise of her protected rights as
potentially violative of 8(a) ( 4)
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wel cone in the conpany of his worknates is a powerful one, the
inport of whichis not likely to be eased by the invitation to
a gathering of workers wth whomone is less famliar.
Accordingly, | find Respondent viol ated Labor Code section
1153(d) and ( a) by excluding the six nmen fromthe Gonzal es
bar becue.
C
THE THREAT TO ANTONI O HEREDI A

1.
FACTS
The evidence on both sides may be quickly stated.

According to Marcos Al ba, around the first of June, 1985,
H ginio Guzman asked Antonio Heredia for his address. In
turn, Heredia asked " [ A] r e you getting the addresses from
everybody or just fromme?" to which Quznman replied "1 "' m
getting the addresses of all the Chavez synpathizer so that
when | need theml!' || know where they are." V: 112. Heredia
testified slightly differently: according to him Guzman
approached himcarrying a clipboard and told him"he didn't
|'i ke Chavistas and that is why he gave thema hard time" and
also said, referring to the clipboard, "he wanted the
addresses to know where the Chavistas |live so that when he
wanted to find himhe would know where to find them. " 1:20-
21. Quzman admtted asking Heredia for his address, but only
because Barrientos asked himto obtain the addresses of

Respondent' s enpl oyees for insurance
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pur poses. ’  He deni ed sayi ng anything to Heredi a beyond
asking for the address. Having already credited Marcos A ba
as adisinterested wtness, | credit himin connection wth
this incident and | also take his failure to corroborate the
rest of Heredia' s version as indicative of the falsity of the
rest of the latter's account. Wth the substance of the
conversation established, it remains to determne whet her what
was sai d woul d have a reasonabl e tendency to interfere wth
the free exercise of enployee rights. In that respect, there
are a fewfeatures of the conversation which are noteworthy.
The first is the absence of evidence that GQuzman asked
any other "Chavistas" for an address despite the presence of
Marcos A ba who, General Gounsel contends, was anot her known
(havista. This consideration, conbi ned wth the concl usi on
that Quzman was actual |y obtai ni ng enpl oyee addresses, seens
to indicate that Guznan's renark was spontaneous rather than
reflective of a plan to obtain only Chavi sta addresses.
Interpretation of the exchange as spontaneous recei ves
addi tional support fromAl ba's testinony that Heredi a asked
Qiznan if he were requesting addresses only fromChavi stas. The

exchange between the two nen is then seen as one in

YNo ot her enpl oyee testified he was asked for his address
and no current |ist of addresses was adduced. However, since
even Heredia testified Quznan was carrying the naterials for
keeping a | i st, | conclude he was genuinely col | ecti ng
addr esses.
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whi ch a suspi cious partisan questions a legitinate purpose and
recei ves a reply which appears to be nerely sarcastic in view
of ny disbelief of Heredia' s testinony that GQuznan al so sai d
he purposel y gave Chavistas a hard tine.

The second interesting feature of the conversation is
that no specific actionis threatened and that to the extent
the statenent has a threatening quality, it does not point to
the exercise of the enpl oyer's power in the one sphere in
which that power is rightly feared, nanely, the work place.

S nce whatever threat could be inplied in the statenment is
diluted by its tone and its vagueness, and since the tone of
the exchange was initiated by Heredia, | think it unlikely
the statenent would interfere wth the free exercise of

18

enpl oyee rights. Accordingly | dismss this allegation of
the Frst Arended Conpl ai nt.
D

THE WARNI NG TI CKET TO ROCGELI O GODI NEZ

1.
FACTS
Quriously, this incident, too, centers on whether Rogelio
Godi nez was doi ng nechani cal work on his truck or sl eeping.
According to Godi nez, he began to experience difficulty
starting his truck on August 10, 1984. He vas

¥ f the evidence had shown a pattern of viol ence by
unknown perpetrators agai nst uni on synpathizers at their
hones, the statenent woul d have to be viewed differently.
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apparent |y advi sed by both Javier Trujillo and Guillerno
Godinez that there mght be a problemwth the ignition swtch
I'1:68, 72, but he didn't check it out until the next day when
he was at work. 11:73. According to him he was underneat h
the dash, checking the swtch wres when he heard a car slowy
pass by followng by the arrival of Paulino. Paulino told him
TomTarp had asked himto drive by to see if he was asl eep and,
If he was asleep, to give hima ticket. 11:83, IV 84,

Rogel i o deni ed he was sl eepi ng.

Paul i no Quzman testified he received a call fromTomTarp
tosee if Rogelio was asleep in his truck. V. 82-84. Quznan
observed Rogel i 0's truck fromabove on the ridge road; he coul d
see through the front w ndow that Rogelio was "lying down" wth
hi s hands supporting his head in a sleeping posture. |V: 85.
However, Quznan al so described Rogel i 0 as sl eepi ng "seated, on
his side.” 1V.105 QGuznan honked but Rogelio didn't nove
until he got out of his pickup at which point Rogelio got out
of his truck. Quznman then returned to Tarp to tell himit was
I ndeed Rogelio; Tarp asked if he was sl eepi ng and Guznan sai d
it looked like he was. Tarp told himto give hima ticket.

V. 87. Quznan drove back, asked Rogelio if he had been

sl eeping, and Rogelio admtted he had. Quznan said he was
sent to give hima ticket. Quznan then called H ginio who
cane and agai n asked Rogelio if he had been sl eeping. Rogelio
again admtted he had. Hginio asked Paulino to wite the
ticket in Spani sh because Rogel io wanted it in Spanish. |V:

92.
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Rogelio wote on the bottom he was being discrimnated

against. QCX 5.

He was working irrigating at the nunber 13 Harol d
Ranch. At 7:20 in the nornynq(Toanarp passed by
and saw himsitting in his pick up. Then Paulino
Quzman cane to the Harold Ranch and passed by the
Harold Lot No. 13 and there he was. Tom Tarp was
there and he said to himto go see if Rogelio

Godi nez was in his pickup. FGCX 5, Translation put
inat I11:89. FEnphasis added. ]

2.
ANALYSI S AND CONCLUSI ONS

As with Lopez, the question cones down to whether or not
Rogel i 0 was sl eeping since there is no claimby Respondent
that he woul d have been disciplined for fixing his starter
switch. General Counsel argues that Respondent's version
makes no sense, especially Paulino's failure to wite that
Rogelio was "sleeping” in his truck. To ny mnd, the text of
the ticket witten by Guzman is an exanpl e of an al nost
"bureaucratic" nmentality seeking to be scrupul ously faithful
to the chain of events in order to sonehow remai n above them
and | do not disregard his testinony because of it. M chief
reason for concluding that Respondent's witnesses are to be
believed is ny distrust of Rogelio Godinez as a witness, a
di strust which crystallized principally during his testinony
about the vegetable cutting incident which | shall shortly
di scuss. Because of this, | dismss Subparagraph 6( e) of the

conpl ai nt .
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E
THE VEGETABLE CUTTI NG | NCI DENT

1.
FACTS

The final incident concerns a disciplinary ticket issued
to Rogelio and Quillerrao Godinez for cutting vegetabl es.
Respondent's wi tnesses testified enpl oyees were not supposed
to take vegetables for their own use wthout prior perm ssion.
According to numerous Ceneral Counsel wtnesses, enployees
have been cutting vegetables for their own use for years, which
| don't doubt. Some of the witnesses testified the company
permtted it as evidenced by their cutting vegetable with
inpunity in front of their foreman; however, nost of these
anecdot es appear highly exaggerated. For exanple, Juan Lopez
told the story that one day he I et some unknown |ettuce
wor kers cut asparagus and when Frank Vargas and Johnny Cotta
appeared and asked himwho they were, Lopez said "sone people
| know' and Cotta |let these unknown workers continue cutting
Respondent' s asparagus, saying it was okay as long as they cut
frombelow | find this story incredible onits face.

Wiile insisting he cut vegetables in the presence of
foreman, Quillerno Godinez testified "we never paid (enough)
attention to anyone" to know who was watching. 1: 21; [I: 41.
Because a policy of not permtting enployees to take whatever
t hey want whenever they wanted it appears entirely reasonabl e

and the enpl oyees' contradictory testinony has
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folklorish elemnents toit, and noreover, because as wll be
seen, the enpl oyee's actions during the epi sode in question
point to exi stence of the very policy they sought to deny, |
credit Respondent's wtnesses concerning its policy towards
t aki ng produce.

The incident in question took place while Guillerno
Godi nez, Rogelio Gdinez and Juan Estrada were irrigating on
the Harold Ranch and Quillerno Godi nez decided to cut 15
asparagus to take hone. As Qiillerno was |leaving the fi el d,
John otta, a field supervisor for the asparagus crews cane
by. Noticing a nan in the fields cutting asparagus, he
stopped his truck. As otta approached, Rogelio testified
that he called out, "Vdtch out, John ottais com ng."

Qi llermo and Estrada both verified that Rogelio said Qotta
was comng. Rogelio's statenent nay fairly be taken as a
var ni ng.

As (otta drove up, he sawthat Quillerno had pl aced the
aspar agus al ongsi de sone pi pes as though he were attenpting to
conceal it. Qillerno testified, however, that he pl aced the
asparagus out in the open. n the basis of Rogelio' s testinony
that he essentially warned Quillerno, | find Qullermo' s
pl acenent of the asparagus indicates consci ousness of guilt.
Qotta asked Quillerno if he had cut asparagus, to which
Quillerno replied that he had. Estrada recalls that Quillerno
told otta that, "Vé were cutting a f ew. " Qotta asked him
I f he had recei ved permssion froma supervisor to cut

asparagus. Qiillerno did not respond, but
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asked Cotta if they needed permssion. Cotta testified that
Quillerno seened surprised when he told himthat he did need
perm ssi on.

At sone point, Cotta got out of his vehicle. He told
Quillerno that it was stealing to take asparagus, if he hadn't
received permssion. At this point, Estrada had noved away
fromthe conversation and coul d no | onger hear what was said.
Rogelio testified that Quillerno and Cotta argued "for a
while," wth Cotta calling Chavistas "thieves"! and, fearing
vi ol ence woul d ensue, Rogelio told Cotta that Eliseo Ramrez,
a foreman's assistant, had given Quillerno permssion to cut
asparagus. Cotta, whom| found a candid, reliable wtness
testified Rogelio told himthat Ramrez had given them
permssion. Both Rogelio and Quillerno knew this to be false.
Rogelio's resort to such a fabrication indicates to ne his
untrustworthiness as a witness.?® Cotta left the area to find

El i seo Ramrez who denied giving the men perm ssion

Botta deni ed sayi ng anything of the sort; Juan
Estrada didn't hear anything likeit. | credit otta

. e other sign of Rogelio's untrustworthiness: Wen
first exam ned, he straighforwardly testified in contradiction
to the whole thrust of General Counsel's case, that he didn't
cut vegetabl es without permssion; CGeneral Counsel |ater sought
to examne himfurther regarding this strange to-his-theory
of -the-case testinony on the grounds that Godinez had earlier
been confused. In fact, when the wtness appeared during the
afternoon session, the whole quality of his testinmny ha
changed; he testified haltingly, sonetimes appearing to

m sunder stand questi ons. .
(Foot not e Conti nued)
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The followng norning, otta reported the incident to
Barrientos. Barrientos decided to give both Rogelio and
Qi llerno warning notices. Wth regard to Rogelio, Barrientos
stated, "it was ny opinion, especially by his statenent, that
Hiseo gave us permssion, | took it to nean they were both
acting together."

2.
ANALYSI S AND CONCLUSI ONS

General Gounsel contends that Rogelio and Quill erno were
given awarning as aresult of their protected activities. He
contends that because no one was ever given a warning ticket
for cutting vegetabl es and everyone did it, their receipt of a
warning ticket nust be discrimnatory. S nce none of the
enpl oyee w t nesses persuaded ne that they had cut vegetabl es
in front of supervisors, the fact that no one ever received a
ticket for doing so proves nothing. As | have stated,
Rogelio' s telling Guillerno to "watch out” appears to be a
warning; Quillerno's placing the asparagus away fromhi m
appears to be furtive, and Rogelio' s reference to havi ng
recei ved permssion -- although fal se and purported y nade for
whol |y different reasons -- snacks of recognition of the policy

Respondent contends it has.

(Foot note Conti nued) _ o

I ndeed, | V\asl_guzzl ed \% the dramati c change in his self-
possessi on. However, when | heard General Counsel's notion to
re-examne himabout his danmagi ng testi m)nK regar di ng
Respondent ' s vegetabl e cutting policy, | then understood
Rogelio's later display of confusion as designed to convi nce

ne that he had earlier been confused.

- 25 -



If it were Cotta who decided to issue tickets to the two
men, | would have found no causal connection between their
protected activities and their receipt of the ticket; Cotta
appeared to be a fiery character and the confrontation between
himand Rogelio and Guillernp seems in keeping with the
character he displayed at the hearing. However, since it was
Barrientos who decided to issue the warning tickets, sone
further analysis is necessary.

In view of nmy conclusion that Barrientos discrimnated
agai nst Juan Lopez in connection with the carburetor incident
and the other discrimnatees in connection with the carne
asada incident, | find a causal connection between Rogelio's
and Guillerno's protected activities and their receipt of a
ticket. The burden then shifted to Respondent to denonstrate
that the two men woul d have received warnings in the absence
of their "protected" activities. Since the entirety of the
evi dence on this question is Barrientos' vouching for his
motives, mu distrust of Barrientos the that requires ne to
find that Respondent has not met its burden of proof.
Accordingly, | find Respondent violated 1153( d) i n issuing
warning tickets to Rogelio and Cuillerno Godinez.

CROER

By authority of section 1160.3 of the Agricultural Labor
Rel ations Act (ALRA or Act), the Agricultural Labor Relations
Board (Board) hereby orders that Respondent, the Garin

Conpany, its officers, agents, successors and assigns shall:
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1. Cease and desist from

a. Dscrimnating against its enpl oyees by
I ssuing warning tickets or separating themfrom ot her
enpl oyees because of their participation in Board
pr oceedi ngs.

b. In any other like or related nanner
interfering wth the right of agricultural enployees to
participate freely in Board proceedi ngs.

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

a. Rescind the warning notices issued to Juan
Lopez, and to Quillerno Godinez and Rogelio Godinez in
connection wth the cutting of asparagus;

b. Sgn the Notice to Enpl oyees attached hereto.
WUon its translation by a Board agent into all appropriate
| anguages, Respondent shal | thereafter reproduce sufficient
copi es in each | anguage for the purposes set forth herein.

c. Post copies of the attached Notice in
conspi cuous places on its property for a sixty-day period, the
tines and pl aces of posting to be determned by the Regi onal
Drector. Respondent shal| exercise due care to repl ace any
Noti ce which has been al tered, defaced, covered or renoved.

d. Provide a copy of the attached Notice to each
enpl oyee hired during the 12-nonth period foll ow ng the date

of this decision.
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e. Mil copies of the attached Notice in all
appropriate |anguages wthin 30 days of the date of issuance
of the Order to all enployees by Respondent in the payroll
period enconpassing June 10, 1983, or for any payrol |l period
thereafter for the renmainder of the year 1983 in the Salinas
ar ea.

f. Arrange for a Board agent to distribute and read
the attached Notice in appropriate |anguages to the assenbl ed
enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at such times and places as are specified by
the Regional Drector. Followng the reading(s), the Board
agent shall be given the opportunity outside the presence of
supervi sors and managenent, to answer any questions enpl oyees
may have concerning the notice of their rights under the Act.
The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tinme lost at this reading and
t he questi on-and- answer peri od.

g. Notify the Regional Drector in witing, within
30 days after the date of issuance of this Order, of the steps
whi ch have been taken to conply with it. Upon request of the
Regional D rector, Respondent shall notify himor her

periodically thereafter in witing of further
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actions taken to conply wth this Qder.
Dated: ctober 24, 1985

|

' H{j‘m\ @w{'ﬁ“ﬂ}{f 4 /

THOMVAS M SCBeEL
Admni strative Law Judge
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NOTI CE O AGRI GULTURAL EMPLOYEES

After investigating charges that were filed in the Santa Mari a
Regional Ofice, the General Gounsel of the Agricultural Labor
Rel ations Board (Board) issued a conplaint which alleged that we,
d aasen Mushroons, had violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board
found that we did violate the |aw by di scri mnati ng agai nst Juana
Mari sol Andrade and Raul Rodriguez because they protested working
conditions and found that we unl awful |y di scharged Cosne Loya
because he was associated wth Raul Rodriguaz. The Board al so
found that we violated the law by interrogating enpl oyees about
their union activities, engaged I n surveillance of or gave the

i npression of engaging in surveillance of enpl oyees di scussi ng

t he uni on and worki ng conditions, and threatened to di scharge
workers for tal king about the union, and threatened to cl ose the
conpany if the workers decided to bring a union in to represent
them The Board has told us to post and publish this Notice. W
wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations
Act is alawthat gives you and all other farmworkers in
California these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to decide whether you

want a union to represent you,

To bargain with your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a majority of the

enpl oyees and certified by the Board;

5. To act together with other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

H Wbk

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VE WLL NOT threaten to or actually discharge or |ayoff any
enpl oyees for engaging in protests over wages or their working
conditions, or for discussing these matters.

WE WLL NOT question enpl oyees about their support or preference for a
uni on.

V¢ WLL NOT engage in surveillance of enpl oyees who are di scussi ng
working conditions or bringing a union in.

VE WLL NOT threaten to close the conpany if enpl oyees decide to be
represented by a union.



VEE WLL rei nburse Juana Marisol Andrade, Raul Rodriguez, and Cosne
Loya for all |osses of pay and ot her economc | osses they have suffered
as aresult of our discrimnating against themplus interest and in
addition offer themimediate and full reinstatenent to their forner or
substantial | y equi val ent postions.

Cat ed: CLAASEN MUSHROONVS

By:

(Represent ati ve) (TitTe)

| f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 528 South "A' Sreet, knard,
Galifornia 93030. The tel ephone nunber is (805) 486-4475

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOT' REMOVE CR MJTI LATE.
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