dovis, Giifornia

STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

D PAPAGN FRUT QQ, and D
P. FARVG Q,
Respondent, Case No. 84-CE-19-F
and

UN TED FARM WIRKERS CF
AMR CA AFL-AQ

11 ALRB Nb. 38

Charging Party.

N N N N N N N N e N e

DEOQ S AN AND (REER

This natter has been submtted to the Agricul tural Labor Rel ations
Board (Board) by Respondent D Papagni Fuit Gonpany and D P. Farns Conpany,
and Charging Party Unhited FarmWrkers of Anerica, AFL-AQ O (UFWor LUhion),
pursuant to Board Regul ation 20260 (Cal. Admin. (ode, tit. 8, § 20100, et
seq.). hder that Regul ation, the parties have filed a stipulation of facts
and have wai ved an evidentiary hearing before an Admni strative Law Judge
(ALJ). The case involves a "technical " refusal to bargai ny engaged i n by
Respondent in order to obtain judicial reviewof the validity of the

certification obtai ned by the Lhion in case nunber

v An ALRB certification of a bargaining representative is not subject to

direct judicial reviewbecause it is not considered a "final order" under
Labor Code section 1160.8. A party may obtain indirect reviewof a
certification by "technical ly" refusing to bargain wth the union and havi ng
an appel l ate court examne the underlying certification as part of its
scrutiny of the Board's "final order"” that an unfair |abor practice (i.e., a
refusal to bargain wth the certified representati ve) has been coomtted.

(N shi kawa Farns, Inc. v. Mahony (1977) 66 Cal . App. 3d 781.




83-RG 21-F, issued by the Board on June 27, 1984 in 10 ALRB No. 31.
Each party has filed a brief on the legal issues in the case,
whi ch essentially invol ves whether to inpose the nmakewhol e renedy accordi ng

tothe dictates of JLR Norton . v. ALRB (1979) 26 CGal . 3d I.gl

Pursuant to the provisions of Labor Code section 1146, 3
the Board has del egated its authority in this matter to a three-nenber

4/
panel . =

The undi sputed facts in this matter are as follows: the Lhionis
a |l abor organization wthin the neaning of the Agricultural Labor Rel ations
Act (Act); Respondent is an agricultural enployer. Pursuant to a petition for
certification in case nunber 83-RG21-F, filed by the Lhion on Septenber 19,

1983, an el ection was hel d on

2 The conpl ai nt issued herein by the General Gounsel did not
include, inits prayer, a request that nakewhol e relief be anwarded. After the
conplaint itself issued, but prior to the transfer of the natter to the Board,
the Lhion wote to the Regional Drector and to the General Counsel ,
respectively, asking for a statenent of reasons in support of the failure to
include a request for nakewhol e relief in the conplaint. The Uhion al so wote
the Respondent's representative on February 14, 1985 informng himthat it
woul d seek a makewhol e award in the instant unfair |abor practice nmatter. In
the brief to the Board filed by the Lhion, the Lhion requested that rmakewhol e
relief be applied in this case.

Subsequent to the Lhion's filing its brief, Respondent filed a brief opposing
the Lhion's effort to obtain makewhole in which it fully treated the issues of
whet her nmakewhol e can be awarded in the absence of a request for it in the
conpl aint, and assumng arguendo that it coul d, whether nmakewhol e reli ef

shoul d be awarded in this case.

£l Al section references are to the CGalifornia Labor Gode unl ess ot herw se
speci fi ed.

4 The signatures of Board nenbers in all Board Decisions appear with the
signature of the chairperson first (if participating), followed by the
signatures of the participating Board nenbers in order of their seniority.
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Sept enber 24, 1983, anong all of Respondent's agricultural enpl oyees. As
reveal ed by the Tally of Ballots, the election resulted in 230 votes cast for
the Uhion, 187 votes for "no union,” and 20 chal l enged ball ots, out of a total
of 490 nanes whi ch appeared on the election eligibility list.

O Septenber 30, 1983, Respondent filed its "Petition Setting
Forth (ojections to Gonduct of Hection...," enunerati ng sone 62 separ at e
all egations of conduct clained by Respondent to have affected the results of
the election. O Novenber 28, 1983, the Executive Secretary issued an Q der
dismssing all but two of Respondent's objections, and requesting additi onal
information regarding a third.

Respondent sought reconsideration of the Executive Secretary's
Qder. After the Board ruled on this request,§/ Respondent agai n sought
reexamnation by the Board of 31 of the dismssed objections. This
additional request was deni ed by the Board.

O February 6, 1984, a representation hearing was

schedul ed for the purpose of considering whether the objecti ons§/ set for

hearing woul d, if proven, warrant setting aside the

§/The Board granted the Respondent's request regarding objections based on
allegations of threat of |oss of enpl oynent and/ or physical viol ence, thus
setting these matters for the representation case hearing, but otherw se
affirned the prior ruling of the Executive Secretary.

o The obj ections were as fol |l ows:

1. Wether Uhion organizers msrepresented to enpl oyees that
conpany buses woul d take themto the immgration authorities

[fn. cont. on p. 4]
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election. As detailed in D Papagni Fruit Go. (1984) 10 ALRB No. 31, after

Respondent ' s notion to present evidence in support of its di smssed
obj ections was denied by the Investigative Hearing Gficer (1HE, Respondent
refused to present any testinonial evidence on the three objections which
were set for heari ngz/ on the grounds that a fair hearing could not occur
unless all of its objections were heard. The Board' s Deci sion i ssued
thereafter, affirmng the IHE s concl usion that Respondent, who bore the
burden of proving its objections, had failed to sustain that burden, and had
additional |y waived its right to a further hearing regarding them
Accordingly, the Board certified the Uhion as the excl usive representative of
Respondent ' s agricul tural enpl oyees.

O July 26, 1984, the Lhion fornmal ly requested that Respondent
commence col | ective bargaining negotiations. By letter dated August 3, 1984,
Respondent inforned the LUhion that it was rejecting the Lhion's request for
bargai ning in order to obtain "admnistrative and/ or court review over the

validity of the ALRB s

[fn. 6 cont.]

rather than to the polls, and if so, whether such msrepresentation
tended to affect the outcorme of the el ection.

2. Wiether the polls opened | ate at the Madera voting site and, if so,
whet her the | ate openi ng di senfranchi sed a sufficient nunber of voters to
have affected the out cone of the el ection.

3. Wether Petitioner threatened enpl oyees wth | oss of enpl oynent if they
failed to vote for the Uhion and/ or threatened enpl oyees w th physi cal
violence if they failed to support the Lhion, and if so, whether such
conduct affected the outcone of the el ection.

g Respondent attenpted to introduce decl arations which referred to the
three objections in question. The |HE ruled that the declarations
constituted uncorroborated hearsay "whose adm ssion woul d deprive the
petitioner of its right of confrontation and cross-examnation." (IHE
Decision at p. 4.)

11 ALRB Nb. 38



recent certification of the u:W..."§/

The Lhion filed charge nunber 84-CE 19-F on August 13, 1984,
all eging that Respondent was engaging in a refusal to bargain in violation of
section 1153(e) of the Act. The General (ounsel issued a conplaint inthis
natter on Septenber 16, 1984, incorporating the substance of this charge. As
previously noted, however, the conplaint did not contain a request for
nakewhol e relief. Onh February 26, 1985, the parties agreed to submt the
natter to the Board by way of stipul ated record.

Respondent contends that since nakewhol e relief was not requested
by the General Gounsel in the conplaint, it cannot be awarded as a renedy by
this Board. It argues that the conpl aint shoul d have incl uded "fact ual
allegations to support the award of makewhol e,” and further contends that
shoul d an award of nakewhol e be considered, it be allowed the opportunity, on
remand, to present "evidence opposing the inposition® of the anard. V¢
reject both argunents.

Hrst, inarguing that particular relief may not be applied where
not initially requested in a conplaint, wthout General Gounsel's anendi ng
the conplaint itself, Respondent overlooks the role of the Board in renedyi ng
unfair |abor practices. It is the Board - not the General Gounsel - whi ch has

the ultinate

g Inthe interimbetween July 26 and August 3, Respondent asked

that the Uni on commence negotiations wth it "conditionally," i.e., engage
in negotiations while Respondent was judicially testing the certification.
The Lhion rejected these requests. Respondent’s representative al so wote
to the General Gounsel and the nenbers of the Board on August 22, 1984,
stating its position regarding "conditional " negotiations.

11 AARB Nb. 38



authority to determine the appropriate renedy in a given case, reguests or

recommendati ons by the General Gounsel not withstanding. (Harry Garian Sal es

v. ALRB (1985) 39 Gal.3d 209; see al so Truman Medical Center (1980) 247 NLRB
396 [103 LRRM 1168] .)

This issue was squarely net by the California Suprene Gourt in the

Cari an case, where the (ourt approved the Board s inposition of a bargaining

order despite the fact that General Gounsel did not "... specifically request
a bargaining order renedy." The (ourt stated "... [t]he Board has broad

di scretion in choosing the nost appropriate renedy and there is nothing to
suggest that the Board nay grant only those renedi es specifically requested in
the prayer for relief.”" The Gourt went on to note that "... [while the
general counsel does have final authority wth respect to the investigation
and prosecution of unfair |abor practice charges, it is the Board s
responsibility to decide the nerits of the case and to fashion the appropriate

renedy." (Harry Carian Sales v. ALRB, supra, 39 Cal.3d at 233, 234.)

I nposi tion of the nakewhol e renedy herein nay therefore be considered. g

Respondent ' s next argunent is that once havi ng determned that
nakewhol e may be inposed, we nust now take evidence on the propriety of
anarding it. This contention ignores the fact that the appropri ateness of
awar di ng makewhol e in a technical refusal to bargain case of this type is

essentially a legal determnation, not a

g Qher simlarities exist between Carian and the instant case. There, as
here, the renedy was considered by the Board at the instigation of the
charging party. Likew se, the respondent there had anpl e notice that the
renedy was being sought. The court found no nerit in Carian's due process
argunent that it had i nadequate notice that the renedy mght be inposed. (Id.)

11 ALRB Nb. 38



factual one. o (See J.R Norton 0. v. ALRB supra, 26 Gal.3d 1.) The cases

decided by this Board upon renand fol l ow ng the Suprene Gourt's Norton

decision reflect that, in determning whether to award nmakewhol e, the Board
applies a legal standard to al ready established factual natters arising out of

the underlying representati on case. (See, generally, J.R Norton Go. (1980) 6

ALRB Nb. 26; DArigo Bros, of Galifornia (1980) 6 ALRB No. 27; George
Arakelian Farns, Inc. (1980) 6 ALRB No. 28; C Mndavi & Sons, dba Charl es
Krug Wnery (1980) 6 ALRB No. 30; Hgh & Mghty Farns (1980) 6 ALRB No. 31;
Kyut oku Nursery (1980) 6 ALRB No. 32.)

Wth these prelimnary contentions disposed of, we turn to the
nerits of the case. It is clear that Respondent has viol ated section 1153(e).
This Board has | ong applied the National Labor Rel ati ons Board ( NLRB)
proscripti onl—ll against relitigation of representation issues in unfair |abor
practice proceedings in the absence of any newy di scovered or previously
unavai | abl e evidence or a claimof extraordinary circunstances. (D Arrigo

Bros, of

E/The Norton case, as wll be nore fully discussed below resulted in a
two-pronged test utilized by the Board to determne the appropriat eness of
nakewhol e relief in a technical refusal to bargain situation. (See J.R
Norton Co. (1980) 6 ALRB Nb. 26.) The second prong of the test, whether an
enpl oyer was not acting in good faith, generally, when it chose to contest an
underlying certification, would arguably require factual support regarding the
enpl oyer's conduct. However, this particul ar aspect of the test is applied
only after it has been shown that an enployer's "litigation posture” in
chal lenging the certification was reasonable. (Holtville Farns, Inc. (1981) 7
ALRB Nb. 15.) The instant case, as discussed infra, does not present a
Ssituation warranting a determnation of the enpl oyer's good faith as the
reasonabl eness of Respondent's litigation posture is determnative on the
nakewhol e i ssue.

EJSee Rttsburgh Mate Gass v. NLRB (1941) 313 U S 146 [8 LRRVI 4. 25].

11 ALRB Nbo. 38 1.



CGalifornia (1978) 4 ALRB No. 45; Julius Gldman's Egg Aty (1979) 5 ALRB No.

8; Ron Nunn Farns (1980) 6 ALRB No. 41; Adanek & Dessert, Inc. (1985) 11 ALRB

No. 8; George Lucas & Son (1984) 10 ALRB No. 14.) As Respondent has not shown

any such evidence or clained extraordi nary circunstances to exi st, we concl ude
that Respondent has viol ated sections 1153(a) and (e) of the Act by failing
and refusing to neet wth the UPWin col |l ective bargai ning negotiations. (See
generally, J.R Norton, Gonpany (1978) 4 ALRB No. 39, affd. in pertinent part,
J.R Norton v. ALRB supra, 26 Gal.3d 1.)

The issue thus renai ns whet her to inpose the nakewhol e renedy for
Respondent ' s refusal to bargain. Wen a certification is contested in a
"technical" refusal to bargain case, we nust distinguish between attacks upon
any certification which are designed to forestall the collective bargaini ng
process and those which rai se bona fide issues regarding the integrity of the

el ection process. Followng J.R Norton, we have applied a two-pronged test

to determne whether a refusal to bargain serves the purpose of the Act. ...
[1]t nust appear that the enpl oyer reasonably and in good faith believed [the
conduct asserted as obj ectionabl e] woul d have affected the outcone of the

election.” (J.R Norton v. ALRB supra 26 Cal.3d at 39.) W thus inpose

nakewhol e in technical refusal to bargain cases when the enployer's litigation
posture is "not reasonable,” or the enployer is not acting in good faith in

challenging the certification. (J.R Norton G., supra, 6 ALRB No. 26 at p.

2.) UWilizing this standard as a guide, we initially examne Respondent's
conduct to ascertain whether it nmaintained a "reasonabl e litigation posture"

as of August 3, 1984, when it

11 ALRB Nb. 38



refused to bargain with the certified union.

Respondent's "litigation posture" nmay be ascertained fromits
answer to the instant conpl aint, Respondent’'s "Brief to the Board in
Qoposition to the Charging Party's Mtion to Arend the Conplaint,” and the
position it adopted during the representati on case which gave rise to the
Lhion's certification. In its answer, Respondent asserted nunerous
"affirmati ve defenses” to the refusal to bargain allegation, all of which
assert in one way or another that by di smssing sone of Respondent's
objections to the el ection, the Board viol ated Respondent’'s right to have a
hearing on its objections pursuant to Labor Code section 1156.3(c) and federal
due process standards. Inits brief filed wth the Board, Respondent further
asserted that by limting the hearing to only three objections the Executive
Secretary, the Board, and the Investigative Hearing Gficer "... failed to
consi der the cunul ative effect of all msconduct, as a whol e [sic], which
occurred during the election.” Respondent additionally asserted that it

believed "in good faith" that all of the msconduct affected the outcone of

the el ection and further believed "in good faith" that the "... uni on woul d
not have been freely selected ... as bargai ning representative had the el ec-
tion been properly conducted.” In sum Respondent's "litigation posture" is

based upon the contention that it had the right to a hearing upon all of its
el ection obj ections, not just those set for hearing, and that it shoul d have
been permtted to argue that the "cunul ative effect” of such alleged

m sconduct had an ultinate inpact on enpl oyee free choi ce.

This argunent was rejected by the Supreme Gourt in

11 AARB NO 38



J.R Norton . v. ALRB, supra, 26 Cal.3d 1, which held that the Board has the

di scretion under Labor Code section 1156.3 to summarily dismss el ection

obj ections w thout conducting a hearing: "V hold that the Legislature did not
I ntend 1156. 3, subdi vi si on (c),1—2/ to be construed so broadly that it requires
the Board to hold a full evidentiary hearing in cases in which the objecting
party has failed to establish a prina facie case for setting an el ection

aside." (J.R Norton v. ALRB supra, 26 Cal.3d at 9.)

The Suprene Gourt specifically approved the Board s Regul ation
I npl enenti ng section 1156. 3(c) (Section 20365) as a permssi bl e exerci se of
the Board s rul e-naking authority set out in Labor CGode section 1144..
Regul ation section 20365 "... sets forth the threshol d prerequisites that nust
be net before an objecting party wll be entitled to a formal evidentiary

hearing." (J.R Norton v. ALRB supra, 26 Gal.3d at 12 and fn.) Essentially,

decl arations supporting a party's el ection objections nust establish prinma
facie proof of that party's clai m;l—?’/ before a hearing is ordered. The

regul ation further enpowers the Executive Secretary to dismss objections in
t he absence of such proof, which dismssals are reviewabl e by the Board.
Adequat e addi tional safeguards ensuring due process exist in the examnation

by an appel |l ate court in

l—zThat section provides that "upon recei pt of a petition” objecting to the

conduct of a representation el ection, "the Board, ..., shall conduct a hearing
to determne whether the el ection should be certified."
13/

= Regul ation section 20365(c) states that acconpanying declarations, in
order to constitute adequate proof of objections, nust set forth facts "wthin
t he personal know edge of the declarant” "which, if uncontroverted or-
unexpl ai ned, woul d constitute sufficient grounds for the Board to refuse to
certify the election."”

10.
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a technical refusal to bargain case, when that court reviews the underlying
certification.
Lastly, the Norton Gourt expressly concurred

(J.LR Norton (., supra, 26 Cal.3d at 17) in the appellate court's | anguage

in Radovich v. Agricultural Labor Relations Bd. (1977) 72 Cal . App. 3d 36, 45,

regarding the establishnent, by Board admnistrative regul ation, of |egal
prerequisites to the setting of an issue for an el ection objections hearing:
"Qherw se, naked assertions of illegality unclothed with the rainents and
accouternents designed to protect agai nst an onsl aught of inconsequential or
frivolous or dilatory acts unsupported by even the undergarnents of a prima
facie case woul d frustrate the state policy as set forth in Labor Gode
section 114.0.2."

In the face of all the foregoing explicit and wel |
establ i shed Supreme Court pronouncenents, Respondent herein insists that its
chal | enge to the exercise of discretion by the Executive Secretary and the
Board in review ng and dismssing its election objections, or "litigation
posture," is "reasonable.” This Board has held that maintaining a litigation
posture which conflicts wth well-established precedent is generally

unreasonabl e and warrants the inposition of nmakewhole relief. (Leo Gagosi an

Farns (1984) 10 ALRB Nb. 39; Ranch No. 1 (1980) 6 ALRB No. 37; Ron Nunn Farns

(1980) 6 ALRB No. 41.)
The representation case record reveal s that Respondent' s

objections, as filed, were duly considered and rul ed upon once by

FETEEETEErrrrrd
LETEEETEErrrrri

11.
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the Executive Secretary and at |east once by the Board. 4 As reflected in
the Executive Secretary's initial Oder of Novenber 23, 1983, regarding the
obj ections, where a ruling was nade contrary to Respondent's assertions, the
rational e underlying the ruling was set forth in detail. In each instance,
Respondent was apprised by the Executive Secretary of the particul ars why the
objection was either legally or factually insufficient to be utilized as a
basis for overturning the el ection.

Examni ng the Executive Secretary's ruling dismssing all but
three of Respondent's objections, nearly one-half of the 62 objections filed
were di smssed on the basis that there was i nadequat e decl aratory evi dence,

i ncl udi ng hearsay, to support the respective allegations of msconduct.

Anot her 14. obj ections were di smssed because they conpl ai ned of conduct
wthin the proper exercise of Board agent discretion pursuant to the

Regul ations. The renaining all egations were dismssed as a result of: the
failure to denonstrate coercive conduct; proof of "mnor, insubstantial or
trivial" incidents which would not tend to affect the outcone of the

el ection; or the assertion of conduct which was not |egally cognizable as a

ground to set aside the el ection. 15

M/The objections were indirectly reviewed by the Board an

additional tinme by the exceptions Respondent filed to the |HE s Decision
in 10 ALRB Nb. 31

1—5/Scruti ni zi ng Respondent’ s objections in greater detail than that set

forth (see, e.g., Ron Nunn Farns, supra, 6 ALRB No. 41) coul d serve no usef ul
purpose at this point"! The objections have been considered and reconsi dered
during the representati on phase. Respondent has had anpl e opportunity to
argue its position on these issues before the Board. (onsidering the

obj ecti ons yet anot her

[fn. cont. on p. 13]

12.
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Having fail ed to produce declaratory support which was either
legally or factually sufficient to establish prinma facie evidence of 59 of its
62 obj ections, Respondent has not net its burden of establishing, in this
regard, "conduct which would tend to affect the outcone of the election."

(See general ly, George A Lucas, supra, 10 ALRB Nb. 14-.) Respondent has

further failed to neet its burden of proof at the representation hearing by-
refusing to submt testinonial evidence in support of the three objections
whi ch were eventual |y set to be litigated. 16/

FHnally, Respondent has not denonstrated wth specificity, at this
current stage of the proceedi ngs, where either the orders of the Executive
Secretary or the Board were clearly erroneous,

[fn. 15 cont. ]

tine woul d run counter to the policy noted above against relitigating
representation issues, as well as the underlying statutory policy alluded to
inJ.R Norton (., supra, 26 Gal.3d at 32, of achieving finality in and a
pronpt resol ution of representati on natters.

A further consideration appertains. The objections thensel ves hint of boiler-
pl ace draftsnanship. A good nunber of themare redundant (conpare objections
11 and 12; 14., 15, 16, 17, and 19; 31 and 32; and 47 and 54.). Thirty-five
of the sixty-two objections refer to the destruction of the election's
"laboratory conditions," a standard for adj udgi ng el ecti on conduct under NLRA
st andards whi ch has been specifically held "inapplicable" since DATrigo
Brothers of Galifornia (1977) 3 ALRB No. 37. Lastly, the boiler-plate nature
of the objections can be discerned i n the "Menorandum of Points and
Authorities" filed in support of the objections. The "Mnoranduni nerely
regurgitates nunerous bl ack-letter law principles, wth case citations,

wthout detailing howany of the cases cited apply to the specific facts of
this case. As noted in Kawano Farns. Inc. (1977) 3 ALRB No. 25, the pure bul k
of the objections filed, nany of which included "boiler-plate" allegations,
necessitates the utilization of the screening of objections procedure outlined
in 8 Gal. Admn. Code section 20365.

gﬁlm additi onal adverse inference nay be drawn fromsuch failure, towt,

that Respondent's evidence, even if offered, woul d have been insufficient to
support the allegations in question. (See Evidence Code section 413.)

13.
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arbitrary, or unsupportabl e. S

It has of fered no new evi dence or "novel"

| egal theories not already considered by this Board. Inits brief to the
Board Respondent nerely reiterates the substance of its objections in broad
conclusionary terns. It has thus ultinately failed to denonstrate that this
is a "close" case based on a "reasonabl e good faith" belief that its

enpl oyees woul d not have sel ected the Uhion had the el ection been fairly
conducted so as to render inappropriate the inposition of nakewhol e reli ef.
(See George A Lucas, supra, 10 ALRB No. 14; George Arakelian (1980) 6 ALRB

Nb. 28; Ron Nunn Farns, supra, 6 ALRB No. 4-1.)

Sated in another fashion, Respondent urges inits "litigation
posture” that it shoul d have been permtted to adduce "evi dence" at a hearing
whi ch enconpassed all of its objections, despite the fact that the great bul k
of themwere factually unsupported or legally insufficient. Ve thus concl ude
that Respondent coul d not have entertai ned a "reasonabl e good faith belief"
that the Union woul d not have been el ected in the absence of such conduct. It
is therefore concl uded that nakewhol e relief should be awarded in this case.

GROER

By authority of Labor Code section 1160.3, the Agricul tural

Labor Rel ations Board (Board) hereby orders that Respondent D Papagni

Fruit Go. and D P. Farns (onpany, its officers, agents, successors,

and assigns, shall:

e Respondent has the burden of establishing prina facie evidence for the

basis of its objections (J.LR Norton v. ALRB, supra, 29 Cal.3d 1.) It has
not del i neat ed where such evi dence was presented during the representation
phase.

14.
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1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the Uhited FarmVeérkers of Averica, AFL-A O
(WA as the certified exclusive bargai ning representative of its agricultural
enpl oyees.

(b) Inany like or related nanner interfering wth,
restraining, or coercing any agricul tural enpl oyee in the exercise of the
rights guaranteed themby section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the followng affirnmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good
faith wth the UFWas the certified exclusive coll ective bargai ning
representative of its agricultural enpl oyees wth respect to the said
enpl oyees' rates of pay, wages, hours of enpl oynent, and other terns and
conditions of enploynent and, if agreenent is reached, enbody such agreenent
in a signed contract.

(b) Make whole its present and forner agricultural
enpl oyees for all |osses of pay and ot her economc |osses they have suffered
as aresult of Respondent's refusal to bargain, as such | osses have been

defined in J.R Norton Gonpany, Inc. (1984.) 10 ALRB No. 42, plus interest

thereon, conputed in accordance with our Decision and Oder in Lu-Bte Farns,

Inc. (1982) 8 ALRB No. 55 for the period fromAugust 3, 1984 until the date of
this Oder, and thereafter until such tine as Respondent recogni zes and
commences good-faith bargai ning wth the UFWwhich results in a contract or a

bona-fi de i npass in negotiation.

15.
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(c) Preserve and, upon request, nmake available to this
Board or its agents, for examnation, photocopying, and ot herw se copyi ng,
all payroll records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the nmakewhol e
period and the anounts of nakewhol e and interest due under the terns of this
Q der.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(e) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60 days,
the period(s) and places of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been
altered, defaced, covered, or renoved.

(f) Provide a copy of the attached Notice, in al
appropriate | anguages, to each enpl oyee hired by Respondent during the 12-
nonth period follow ng the date of issuance of this Gder.

(g0 Miil copies of the attached Notice in al
appropriate | anguages, within 30 days after the date of issuance of the
Qder, to all of the agricultural enpl oyees enpl oyed by Respondent at any
ti ne subsequent to August 3, 1984 to the date of this Qder, and thereafter
unti | Respondent recogni zes the UFWand commences good faith bargai ning wth
the UPWwhich | eads to a contract or a bona fide i npasse.

(h) Arrange for a representative of Respondent or a Board

agent to read the attached Notice, in all appropriate

16.
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| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shal|l be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and the question-and-answer peri od.

(i) Notify the Regional Crector, inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken
to conply wthits terns, and continue to report periodically thereafter, at
the Regional Drector's request, until full conpliance is achieved.

ITIS FUIRTHER GRCERED that the certification of the Lhited Farm
VWrkers of Anerica, AFL-AQ as the col |l ective bargai ning representative of
the agricultural enpl oyees of D Papagni Fuit Go. and D P. Farns Conpany,
be, and it hereby is, extended for one year fromthe date of issuance of this
Q der.
Dated: Decenber 31, 1985

JGN P. MCARTHY, Menber

JEROME R WALD E Menber

PATR KW HENNNG Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Fresno Regional Ofice, the
General ounsel of the Agricultural Labor Rel ations Board (Board) issued a
conpl aint which alleged that we, DO Papagni Fruit G. and D P. Farns, (. had
violated the lawmw After a hearing at which each side had an opportunity to
present evidence, the Board found that we violated the |law by refusing to
bargain in good faith wth the Uhited FarmWrkers of America, AFL-AQ O (URW.
The Board has ordered us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in secret ballot elections to decide whet her you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board;
5 To dact together with other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

H wbhE

Because it is true that you have these rights, we promse that:

VEE WLL in the future neet and bargain in good faith, on request, wth the
UFWabout a col | ective bargai ning contract covering our agricultural
enpl oyees.

VE WLL rei nburse each of the enpl oyees enpl oyed by us at any tine on or
after August 3, 1984, until the date we began to bargain in good faith wth
the UFWfor any | oss of wages and economc benefits they have suffered as a
result of our failure and refusal to bargain in good faith wth the UFW

Dat ed: D PAPAN FRUT QO and
D P. FARVE, QO

By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 1900 Mariposa Mal |, Suite 119, Fresno,
Galifornia, 93721. The tel ephone nunber is (209) 4.45-5591.

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

D Papagni Fruit/D P. Farns (o. 11 ALRB No. 38
(AW Case Nb.

BOARD DEA S ON

Fol low ng the Board s certification of the Uhited FarmWrkers, AFL-Q O (UFW
or Lhion) as the collective bargaining representative for this enpl oyer's farm
workers (see D Papagni Fruit Go. (1984) 10 ALRB No. 31), Papagni refused to
bargain wth the UFW

The General (ounsel issued a conplaint alleging the Enpl oyer was engaged
ina "technical" refusal to bargain, but did not request as a renedy that
t he enpl oyees be nade whol e.

The Enpl oyer had filed 62 objections to the election during the underlying

el ection certification proceeding. The objections had been consi dered by the
Executive Secretary, and then reconsidered at | east once by the Board. Three
obj ections were set for hearing; the di smssed objections were either

factual |y unsupported or legally inadequate as a basis for overturning the
election. At the representation hearing, the Enpl oyer refused to present

evi dence in support of the three objections set for hearing because the | He
had denied its notion to introduce evidence pertaining to the di smssed
objections. Followng the Board s certification, the Enpl oyer refused to
bargain, maintaining that it shoul d have been allowed to submt evidence
pertaining to the dismssed objections in order to denonstrate that the
"cunul ative effect” of all the objections had an i npact on the el ection.

The Board found that the Enployer's litigation posture conflicted with well -
est abl i shed precedent that the Board and Executive Secretary are enpowered to
summarily dismss, wthout setting for hearing, objections which are
unsupported by prina facie declaratory evidence or not |egally cogni zabl e
grounds to set aside an election. Applying the Norton standard, the Board
held that the Enployer's litigation posture was not "reasonabl €' and t hat
nakewhol e relief was appropriate.

Noting that the General (ounsel had not requested nmakewhol e, and that the

Enpl oyer had argued that shoul d the Board nonet hel ess cont enpl at e such an
award that it be allowed to present "evidence opposing the inposition" of that
award, the Board ruled that: a) the inposition of the nakewhol e remedy coul d
be considered by the Board regardl ess of the omssion of such relief fromthe
General ounsel ''s conplaint and, b) the inposition of that award in the
context of a "technical" refusal to bargain case is a legal, not a factual
determnation, and therefore no additional "evidence" is necessary before
determ ni ng the appropri ateness of the award.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * *



	Dated:	D. PAPAGNI FRUIT CO. and

