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CEA S ON AND GREER APPROV NG
SETTLEMVENT AGREEMENT WTH MDD F CATI ONS

O June 14, 1982, the Agricultural Labor Rel ati ons Board. (ALRB or
Board) approved a settlenent of unfair |abor charges whi ch was negotiated and
executed by the General (ounsel and the Respondent Uhited FarmVrkers of
Arerica, AFL-Q O (UFWor Lhion). Ten of the twel ve Charging Parties opposed
the settlenent, attached hereto, and appeal ed the Board s action approving the
settlenent to the Gourt of Appeal .y O July 24, 1984, the Gourt, of Appeal
of the First Appellate Dstrict, Ovision Two, remanded the case to the Board,
pursuant to the request of the Board and Charging Parties, for reconsideration

inlight of the newy-issued US Suprene Gourt decisionin Hlis v.

Brot herhood of Railway, Airline and Seanship A erks

yCervando Perez, the Charging Party who al |l eged he was di scharged, chose to
accept the settlenent and proceed to the conpliance phase to determne the
anount of backpay he was owed under the Settlenent. H s backpay claimis
present|y pendi ng before the Board.



(1984.) _ US __ [116 LRRVI2001].

The Board requested the parties to address, in suppl enental briefs,
the inpact of Hlis on the settlenent. The Charging Parties, the UFWand the
General ounsel all filed supplenental briefs, and the General CGounsel filed a
reply brief responding to argunents rai sed by the UFWin its suppl enent al
brief. Thereafter, shortly followng the i ssuance of the Galifornia Suprene

Gourt's decision in San Jose Teachers' Association v. Superior Gourt of Santa

Qara Gounty and Sandra Abernathy, et al. (1985) 38 Cal.3d 839 (hereinafter

San Jose Teachers), the UFWsubmtted a letter brief regarding the inpact of

that case on the settlenent. The General Gounsel then submtted a nenorandum
i n response.

The Board has reconsi dered the settlenment in light of the recent
decisions of the Lhited States and California Suprene Gourts and the
parties' submssions and has decided to affirmits original decision to
approve the settlenment, wth mnor nodifications which, if accepted by the
Respondent, w il be autonatically incorporated into the settlenent.

Like the charging parties in UPW(J. Jesus Conchol a) (1980) 6 ALRB

No. 16, the Charging Parties in the instant proceeding are agricultural

enpl oyees of enpl oyers under contract wth the UPWwho objected to the UFWs
requi renent that they submt to the Uhion the holiday pay for "Atizen's
Participation Day" (CPD provided for in the collective bargai ni ng agreenent.
They refused to nake paynent directly or to authorize their enpl oyer to deduct

the requisite anmount fromtheir earnings and
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remt it tothe Lhion, claimng that the Uhion spends the noney for political
purposes unrelated to its role as excl usive col | ective bargai ning
representative of the enpl oyees. ly one of the Charging Parties, Cervando
Perez, was actual |y di scharged at the request of the Uhion, for |oss of good
standi ng, pursuant to the Union security provision of the collective

bar gai ni ng agreenent between his enpl oyer and the UPW By the settl enent
negoti at ed between the General Gounsel and the UFW the Uhion agreed (1) to
reinstate all Charging Parties to good standing wth the Lhion and to "see to
it" that Perez' enployer reinstates himto his forner or substantially

equi val ent job, (2) to make Cervando Perez whole for all economc | osses
occasi oned by his discharge, and (3) to inplenent a CPD rebat e procedure
(rmodel ed on the plan of the Lhited Auto Wrkers) for objecting nenbers
whereby, if nenbers objected to the Lhion's use of the fund, their CPD
contributions woul d be placed in an escrow account pendi ng determnation of
the proportion of the fund used "for activities or causes prinarily political
in nature.” That proportion of the objecting nenber's CPD pay woul d be
rebated to the nenber, and a three-step procedure was outlined for the nenber
to appeal the determnation of the rebateabl e proportion. Until notified of
this option, a nenber could not be declared in bad standing and caused to be
di scharged, disciplined or fined for refusing to authorize his or her holiday
pay to be paid to the CPD fund. The settlenent did not specify tine limts

for the rebate or paynent of interest on the rebateabl e proporti on.

11 AARB Nb. 32



The Board's O der approving the Settlenent Agreenent, issued on
June 14, 1982, further expl ained the terns of the agreenent by adopting the
Lhion's broad definition:

The Respondent has broadly defined the term"activities or causes
primarily political in nature" to include contributions to political
candi dates, partisan political associations, and to social, economc,
and i deol ogi cal groups unrelated to trade union activities to which
reasonabl e obj ecti on mght be nade.

In Blis, the US Suprene Gourt upheld the challenge of railroad
enpl oyees to their union's expenditure of their dues for what they
characterized as political and ideol ogical activities. The enpl oyees had all
paid their dues and applied for a rebate under the union's rebate procedure.
They protested (1) the adequacy of the union's "pure rebate" procedure and
(2) the union's refusal to rebate dues spent on six specific expenditures.
The Gourt held that a "pure rebate" schene was i npermssibl e because it
constituted an "involuntary | oan" and suggested "acceptabl e al ternatives"
woul d be "advance reduction of dues and/or interest-bearing escrow accounts. "
The Gourt then went on to anal yze the specific expenditures at issue, using a
statutory "free-rider" test supplenented by a First Anendnent test for
expendi tures that passed the statutory test. The test was alternately
descri bed as "whet her the chal | enged expendi tures are necessarily or
reasonabl y incurred for the purposes of performng the duties of an excl usive
representative of the enpl oyees in dealing with the enpl oyer on | abor

nanagenent issues' and "activities and undertaki ngs nornal Iy or reasonably

enpl oyed to inplement or effectuate the duties of the union."
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(116 LRRM 2007.) The Qourt found that the union coul d conpel dissenting
nenbers to finance uni on conventions, social activities and publications
(deducting a proportion reflecting the nunber of Iines devoted to political
I ssues), but not general organizing of other bargaining units or litigation
unrel ated to bargai ning or grievances.

In San Jose Teachers the Galifornia Suprene Gourt had the

opportunity to consider the scope and effect of HIis. A teacher's union
W thout a discharge provisioninits collective bargaini ng agreenent had sued
dissenting unit nenbers for agency fees and the dissenters attenpted to defend
wth the claimthat sone of the dues woul d be used for purposes other than
coll ective bargaining. The court granted summary judgnent for the union,
hol di ng that the dissenters woul d have to pay and nake use of the union's
escrow rebat e schene and then turn to the Public Enpl oyment Rel ations Board if
they were dissatisfied wth the rebate. In dicta, the court stated:

If the agency shop clause in this case had been of the classic

variety, i.e., dependent upon renoval fromenpl oynent for its

enf orcenent, enpl oyees seeking to enjoin its enforcenent woul d not

be entitled to such relief, at |east absent a show ng that the

anounts conput ed by the union and pl aced i n escrow (or of fset

agai nst the agency fee) were unreasonably lowor that the rebate

procedures adopted by the union were unfair. (38 Cal.3d 857.)

The Galifornia Gourt adopted a narrow reading of HIlis citing to

the US Suprene Court's post-HIlis dismssal for want of a substantial

federal question, of two Mchigan agency fee

FEEEEETEErrrrrd
LETEEETEErrrrri
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2/
cases. -

General ounsel and the renai ning Chargi ng Parties contended,
inter alia, intheir supplenental briefs that the Settlenent Agreenent was
of the "pure rebate" type rejected by the Hlis court and that the Board
shoul d rescind its approval of the order. They urge us to reopen the
record to examne the specific uses to which the Union applies the CPD
paynents and to anal yze whet her uni on nenbers can be conpel |l ed to
contribute to those uses. The Charging Parties requested us to anal yze

conpel | abi lity by neans of the Suprene Gourt's test in BIlis while the

General Gounsel argued that the statutory "reasonabl eness" test formil ated
by the Frst Dstrict Gourt of Appeal in Pasillas v. ALRB (1984) 156
Gal . App. 3d 312, 352§/ (Pasillas) is nore appropriate.

Aong wth its supplenmentary brief, the UFWsubmtted a
decl aration by Legal Drector Barbara Macri that the URWhad

ZIn one of those cases, Gbson v. Wite Qoud El. Assn. (1984)

_US  [105 S Q. 236], the union successfully sought to force the firing
of dissenting unit nenbers who refused to pay the agency fees. The M chigan
Suprene Gourt held that the dissenters' right to an examnati on of uni on
expendi tures was conditioned on full paynent of dues directly to the union and
not into an escrow account. The dissenters' option to seek a declaratory
judgnent in court wth respect to conpel lability of expenditures was held to
be a sufficiently pronpt and efficient renedy to protect their interests.

¥ The court of Appeal in Pasillas held,

[ITn cases of expul sion or suspension [fromthe union] placed
before the Board pursuant to section 1153, subdivision (c),
review an internal rule formng the basis for the underlying
charge shall be deened a

(fn. 3 cont. onp. 7.)
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conplied wth the Settlenment Agreenent in all respects excepting the backpay
paynent to Cervando Perez which was being litigated before an Admnistrative
Law Judge at the tine. The Uhion argued that the Board shoul d either reaffirm
its approval of the Settlement or dismss the conplaint inits entirety
because "[t] here certainly can be neither a statutory violation nor any
constitutional conpul sion to rebate any portion of dues not even alleged to
have been paid."

The UFWargues that a dissenting unit nenber nust first pay dues in
order to "perfect a claini against the Lhion for inproper expenditures. In

its supplenental letter brief, the Union cites San Jose Teachers as further

support for the proposition that "no union nenbers' conplaint may be
entertained in protest agai nst the anount of dues spent on partisan political
expendi tures until the dues have, in fact, been paid." However, in Pasillas
the Frst Dstrict Gourt of Appeal cited to Legislative history in support of
its suggestion that the Board' s

(fn. 3 cont.)

‘reasonabl e termor condition of nenbership only if the Board
determnes (1) that the rule is reasonable inits relation to
legitinmate union goal s and functions, and (2) that, after bal ancing
union interests and the interest of the worker, application of the
rule is reasonable in that particular case at hand. |n determning
that the rule is reasonable in its application, the Board nust find
that no | ess severe sanction than suspension or expulsion wll, in
that particular case and under the circunstances existing at the tine
of the disciplinary action, be effective to serve the union interests
advanced by the rul e.

[ Footnote omtted. ]

(156 Cal . App. 3d at 355-356.)
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supervi sory jurisdiction under section 1153(c) 4 i ncl udes the situation where
the Uhi on had expel | ed or suspended a nenber and thereby created a threat of
di scharge fromhis or her enpl oynent under a union security agreenent. (156
Cal . App.3d at p. 350, fn. 24, and pp. 353-5.) Ve reject the Lhion's request
to dispose of the settlenent by dismssing the charges, noting that the rebate
procedure was not available at the tine the charges were filed. A |east one
of the original Charging Parties was actual |y di scharged for nonpaynent, and
the others' good standing was termnated, subjecting themto threat of |oss of
enpl oynent .

In one respect, however, we find nerit in the Uhion's ri peness
argunent. Qnce the union has establ i shed§/ a procedure that protects
obj ecti ng nenbers agai nst i nproper expenditure of their dues and provides for
an appropriate rebate procedure, an objecting nmenber nust attenpt to utilize
that procedure before this Board w il intervene. As the US Suprene Qourt
noted in Brotherhood of Railway & SS derks v. Aien (1963) 373 U S 126 [83

S Q. 1158] (Aien), "It is alesson of our national history of industrial
relations that resort to litigation to settle the rights of | abor

organi zati ons and enpl oyees very often proves unsatisfactory ... If a union

agreed upon a formul a for

d Whl ess ot herwi se noted, all code references are to the
Gl iforni a Labor Code.

5/ o . :

= The union's agreenent to use such a procedure, as in the instant
settlenment, or a representation by the union that is uses such a procedure, as
in San Jose Teachers, is adequate to prove "establishnment” of the procedure

for purposes of triggering the objecting nenber's obligation to utilize the
pr ocedur e.
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ascertaining the proportion of political expenditures in its budget, and
nade avail abl e a sinple procedure for allow ng dissenters to be excused
fromhaving to pay this proportion of noneys due fromthemunder the union-
shop agreenent, prol onged and expensive litigation mght well be averted."
(83 S Q. at .1164.)

In Blis the court indicated that, although a "pure rebate"
procedure woul d not be appropriate since it constituted, in effect, an
"involuntary loan," an "acceptabl e alternative" would be a systemin which
rebat eabl e funds were placed in an interest-bearing escrow account. (HIis,

supra, 116 LRRMat 2005.) In San Jose Teachers the California Suprene Gourt

had the opportunity to consider the issue of conpul sory dues in the light of
Blis and previous Suprene Gourt decisions. The Galifornia Gourt cited the
holding of the US Suprene Gourt in Machinists v. Sreet (1961) 367 U S 740
[81 S Q. 1784]:

... the dissenting enpl oyees' "grievance stens fromthe spendi ng of
their funds for purposes not authorized by the Act in the face of
their objection, not fromthe enforcenent of the union-shop agreenent
by the nere collection of funds.”" [Qdtation omtted.] By placing a
portion of the enpl oyees' fees in an escrow account, the union
renders itself unable to spend those funds. Thus, the enpl oyees'
FHrst Anendnent (and statutory) right not to have their fees spent

1;3 86 g)ol itical or ideological purposes is protected. (38 Cal.3d at

The instant settl enment agreenent woul d go beyond the procedural

requi renents of HIlis and San Jose Teachers by pl aci ng an obj ecting enpl oyee' s

entire CPD contribution in escrow pending the union's determnation of the

rebat eabl e proportion. (See San Jose Teachers, supra, 38 Cal.3d at 852, n.

7.) However,
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we have conditioned our approval upon a one-year rebate |imt and paynent of
interest on the escrowed anount. In addition, the proviso of paragraph
F2(i)(l), limting the tineliness of objection to the two-week period

foll ow ng the objecting party's uni on nenbership date, i s unreasonably
restrictive and burdensone and could result in inpermssible expenditures of
dues fromobjecting nmenbers. A final condition of our approval of the

settlenent, therefore, is the deletion of that proviso. o

Wth regard to the standard set forth in the Settl enent Agreenent
for rebate of a proportion of dues equal to the proportion of expenditures
"political in nature,” we find that such a standard as 'further interpreted in
the Board s approval order, is broad enough to enconpass any expenditures

deened non-conpel | abl e using either the HIlis or Pasillas tests for

conpel l ability. Wether the union's application of the standard viol ates
statutory or constitutional 7 rights of dissenting nenbers, however, is
anot her issue whi ch cannot becone ripe for reviewby this Board until the
Lhi on has had the opportunity to apply the standard under the rebate

procedure. Absent paynent

§/As an assurance to the objecting enpl oyees that their GPD contributions,
once nade, wll in fact be held in escrow, Mnber MCarthy woul d further
condition approval of the settlenent on the inclusion of an addendumto the
settl enent which provides verification of the escrow account by the escrow
hol der. He would require this verification to include the | ocation and
I dentification nunber of the escrow account.

z/Although the requisite state "action is not present for purposes of Frst
Anendnent protections (see Pasillas v. ALRB, supra, 156 Cal.App.3d at 339-
347), the settlenent standard is broad enough to cover both statutory and
constitutional tests for union expenditures.
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of dues and fornal objection by a dissenting nenber, the Lhion's obligation to
consi der conpel lability and rebate a nonconpel | abl e proportion does not ari se.
The Board's authority to exercise its "supervisory" function under section
1153(c) cannot be so broad as to require the Lhion to apply its rules in the

abstract. (See Pasillas, supra, 156 Cal . App.3d at 350, fn. 24 and 353-355.)

Therefore, we decline at this tinme to adopt the position of either the General
Gounsel , who urges us to consider the conpel lability of specific union
expenditures in light of the Pasillas "reasonabl eness” test, or of Charging

Parties who advocate the application of the Hlis "free rider" and Frst

Amendnent gui del i nes.

Rather, we shall approve the Settlenent and attached Notice to
Enpl oyees, with the above-nentioned nodifications. |If objecting nenbers,
upon paying their CPD dues and notifying the Uhion of their objections, are
dissatisfied wth the rebate awarded pursuant to the Uhion's procedur es,§/

they may seek Board review of the Lhion's determnation. g

MDD Fl BED GROER
PLEASE TAKE NOTI CE that upon application of the Acting Regi onal

Drector, and after careful consideration of the Charging Parties' objections,

and the post-renand subm ssions of the

8/ . .

= In order to enabl e dissenting nenbers to eval uate the adequacy _
of the rebate, the Lhion nust provide the nenbers with an itemzed accounting
of bexpendl tures which it deens to be conpel | abl e and therefore not subject to
rebat e.

9 . . . . . .
= Charging Parties may seek reviewin a suppl enental conpliance proceedi ng
w thout the necessity of filing a new charge.
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General Gounsel, Charging Parties and Lhited FarmVerkers of Arverica, AFL-A O
(UAW, the attached Whilateral Settlenent Agreenent is hereby APPROVED,
subject to elimnation of the tineliness proviso in paragraph F2(i)(l), page
7, lines 5-8 and subject to the condition that the nonconpel | abl e portion of
obj ecting nenbers' dtizens Participation Day (CPD) dues be rebated, wth
interest, wthin one year of paynent wth an accounting of all expenditures
deened conpel | abl e for which any CPD dues were retai ned and subject to the
Noti ce to Enpl oyees attached to the Settlenent bei ng amended consistent wth
these nodifications. Respondent has established a rebate procedure wth an
escrow conponent that conforns to the guidelines set forth in UFW(J. Jesus R
Gonchol a) (1980) 6 ALRB Nb. 16 and, if subject tointerest and tine limts, to
those in Blis v. Brotherhood of Railway Enpl oyees, etc. (1984.)  US

[116 LRRM 2001]. (bjecting union nenbers rmay request a direct refund of that
portion of their dues and CPD contributions that are used for purposes that
are "prinarily political in nature,” broadly defined by Respondent to include
"contributions to political candidates, partisan political associations, and
to social, economc, and ideol ogi cal groups unrelated to trade union

activities to which reasonabl e obj ection mght be nade.” Al

FETEEETEErrrrd
LETEETEErrrrri
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parties are hereby ordered to conply wth the provisions of the Settlenent
Agreenent .

Dat ed: Decenber 19, 1985

JYRL JAMES MASSENCGALE, (hai r per son

JGN P. McCARTHY, Menber

JEROME R WALD E Menber

JARE CARR LLQ  Menber

PATR K W HENNLNG  Menber
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CASE SUMARY

UN TED FARM WIRKERS CF AMER CA 11 ALRB Nb. 32
AFL-AQ (QLES BREAUX, et al.) Case No. 78-CL- 21- MC1)

Boar d Deci si on Approving Settl enent

The Board requested renmand of its earlier Qder approving a unilateral
settlement in order to reconsider the approval inthe light of the US
Suprene Gourt's Decision in Hlis v. Brotherhood of Railway Enpl oyees, etc.
(198-4) US  [116 LRRM2001] (Ellis). The Charging Parties, enpl oyees
who had refused to pay their Gtizen's Participation Day (CGPD) dues to the
UFW claimng the dues woul d be used for nonconpel | abl e political purposes,
had sought judicial reviewof the Board s approval of the unilateral

settl enent between the General Gounsel and the Respondent Unhion. In pertinent
part, the settlenment provided a procedure by which a uni on nenber who obj ect ed
to paynent of CPD dues coul d have his or her dues placed i n an escrow account
pending a determnation by the Lhion of the proportion of dues which it woul d
rebate to the nenber, reflecting the proportion spent for "activities or
causes prinarily political in nature.” The Board originally approved the
settlenent by an Oder explicitly incorporating the Union' s expansive
definition of "prinmarily political in nature,” which includes social,

economc, and ideol ogical groups unrelated to trade union activities to which
reasonabl e obj ecti on mght be nade.

Oh renand fromthe court, the Board held that the settlenent, if nodified to
del ete the restrictions on tinely objections and to require the return of
rebated funds, wth interest, wthin one year of paynent, conplied wth
constitutional and statutory guidelines set forth in UFW(Jesus R Gonchol a)
(1980) 6 AARB Nb. 16 and HIlis. dting Brotherhood of Railway and SS d erks
v. Allen (1963) 373 U S 126 [83 S . 1158] and San "Jose Teachers Assn. V.
Superior Gourt of Santa Qara Gounty (1985) 38 Cal . 3d 839, the Board rejected
the argunents of General Gounsel and Charging Parties that a hearing be
convened to examne the nature of the UFWs dues expenditures and determine in
advance of dues paynent the proportion of dues which is nonconpel | abl e.

Rather, the Board Indicated that it would only reviewthe Lhion' s expenditures
if objecting nenbers first paid their dues and conplied wth the Uhion's
rebate procedure and if they were ultinmately dissatisfied wth the Union's
determnation of the rebateabl e proportion.

Menber McCarthy woul d further condition approval of the settlenent on
inclusion of an additional provision for verification of the

14.



escrow account as an assurance to objecting enpl oyees that their CGPD
contributions, once nade, wll in fact be held in escrow

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD
In the Matter of:

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Respondent ,

and

CERVANDO PEREZ, et al .,

Charging Parti es.

(e N N N N N N N N N N

The Whited FarmVrkers of Awverica, AFL-A O (hereinafter called
Respondent ), and the General (ounsel of the Agricultural Labor Rel ations Board
(hereinafter ALR3 or Board), by and through the ALRB Regional Drector for the
Slinas Regional Gfice, hereby STl PUATE AS FOLLOAE.

A Won charges filed by the Charging Parties in case nunber 78-(CL-
21-M recei pt of which charges is hereby acknow edge by Respondent, the
General ounsel of the ALRB, by the Regional Drector of the Salinas office,
acting pursuant to authority granted in California Labor Gode section 1140
through section 1166.3 of the Agricultural Labor Relations Act (hereinafter
the Act) and section 20220 of the Board Regul ations, contained in Part Il of
Title 8 of the Galifornia Admnistrative Gode, issued a conpl ai nt agai nst the
Respondent on April 16, 1979 together wth a Notice of Hearing thereon and a
Hrst Anended Conplaint on July 4, 1979 wth Notice of Hearing thereon. True
copies of the aforesaid conplaints were, served on Respondent and Chargi ng

Parties on April 16,



1979 and July 4, 1979, respectively, receipt of which copies is hereby
acknow edge by all parties.

B. Respondent is now and has been at all tines material
herein, a | abor organi zation w thin the neani ng of Labor Gode section
1140. 4(f) .

C (Qharging Parties are agricultural enpl oyees -enpl oyed by
Wst (past Farns and J.J. Qosetti, agricultural enployers wthin the
neani ng of Labor Gode section 1140. 4(c).

D For the purposes of this case, all parties hereto waive the
hearing, Admnistrative Law dficer's decision, the filing of exceptions and
briefs, oral arguments before the Board and all further findings of fact and
concl usions of |aw by the Board, and all farther and other proceedi ngs to
which the parties nay be entitled under the Act and the Regul ati ons of the
Board except that the Board s power to apply to the court for enforcenent
under the final paragraph of Labor Code section 1160.8 is not wai ved.

E The entire record herein 'shall consist of the follow ng
docunents: this Stipulated Settlenent Agreenent and the Notice to Enpl oyees;
the charges, the conplaint and Notice of Hearing, and anendnents thereto,
copi es of which pl eadings are attached hereto as exhibits A through D and
i ncorporated herein by reference; the order dismssing portion of Frst
Amended Conpl ai nt, dated Novenber 2, 1979 and attached hereto as exhibit E
the order dismssing portion of First Amended Conpl ai nt dated January 15,
1982 and attached hereto as exhi bit



F, the Respondent's admnistrative | etter dated Decenber 3, 1981 which
establ i shed the rebate procedure described in paragraph 2(i)(l) of this
Sipulated Settlement Agreenent, and is attached hereto as exhibit G the
admnistrative letter no. 2 volune 27 of the Lhited Auto Wrkers, dated June
5, 1975, attached hereto as exhibit H and the Uhited Farm VMrkers
constitution, attached hereto as exhibit I.

F. Won this Sipulated Settlenent Agreenent (hereinafter
settlenent or agreenent) and said record, and wi thout any further notice of
proceedi ngs herein, the Board may enter an order approving this settlenent and
ordering conpliance with its provisions and a superior court in a county
referred to in the final paragraph of Labor Code section 1160.8 nay, upon ap-
plication of the Board, order the follow ng, to which Respondent hereby
agrees: Respondent and each of its officers, agents successors and assigns,
(each) shall:

1. Gease and desist from

a) failing to adopt the rebate procedure for Qtizenship
Partici pation Day dues set forth in paragraph 2(i)(l) and declaring a
nenber in bad standing and causing hinher to be di scharged, disciplined or
fined for refusing to authorize his/her holiday pay to be paid to
Respondent's "A tizenship Participation Day Commttee" (hereinafter CPD
unl ess the nenber has first been afforded the opportunity to object as
provi ded i n paragraph 2(i)(1);

b) restraining and coercing an agricultural enpl oyee in the

exerci se of his/her rights guaranteed in Labor



(ode section 1152.

C) causing or attenpting to cause an agricultural enployer to
discrimnate agai nst an enpl oyee or to discrimnate or attenpt to discrimnate
agai nst an enpl oyee by i nposi ng as a nenber shi p requi renent an unreasonabl e
termand condition. In any other nanner interfering wth, restraining, or
coer ci ng enpl oyees in the exercise of their California Labor Code section 1152
rights to self-organization and to engage in concerted activities or to
refrain fromengaging in any and all such activities.

2) Take the followng affirmative action which wll effectuate
the policies and purposes of the Act:

a) Respondent shall immediately reinstate to
good standing wi thout the necessity to nake any paynent for back dues for the
period of expulsion, if any, or wthout the necessity to nmake any back paynent
for GPD nonies, if any, all Charging Parties herein and so notify each
Charging Party's respective enpl oyer;

b) Respondent shall cease and desist fromconducting any trial
or utilizing any internal union procedure currently pendi ng agai nst any of the
Charging Parties that arise fromthe charges underlying the conpl aint bei ng
resol ved by this settl enent agreenent;

c) Respondent shall see to it that Charging Party, GCervando
Perez, if he has not already been reinstated or declined reinstatenent, is
reinstated to his sane or substantially equivalent job. wth Wst Coast Farns

w thout prejudice to his



seniority and other benefits and at the hourly wage rate he woul d have been
entitled to had he continued to work in his previous job. The agreenent to
reinstate shall termnate upon Charging Party's declining reinstatenent or
upon Charging Party's failure to respond to recall, whichever cones first. The
offer of reinstatenent shall not be extended or revived;

d) Respondent will nake CGervando Perez whol e for any | ost wages
since the date it caused his discharge. Respondent w || nake whol e any ot her
Charging Party who has | ost wages as the result of any actions taken by the
Respondent with respect to GPD.  The backpay period for Cervando Perez shal |
be cal cul ated fromthe date of discharge, July 26, 1978, to ten (10) days
follow ng recei pt of the Respondent’'s offer of reinstatenent, Novenber 10,
1980. This agreenent shall not wai ve any appropriate defense to backpay,
including but not [imted to failure to mtigate damages. Additionally, back-
pay shal| be cal cul ated according to ALRB precedent and shal |l include the
Respondent's right to set off any and all incone as defined by the Internal
Revenue (ode, received during the backpay period. |f Respondent and Chargi ng
Parties fail to reach an agreenent on backpay, the backpay ow ng any Chargi ng
Party shal | be determned by backpay proceedi ngs pursuant to section 20290 of
the Board Regul ati ons.

e) Respondent shall cause the attached Notice to Enpl oyees to
be signed by an authorized representative. Uon its translation by a board
agent into appropriate |anguages as determned by the Regional Drector,

Respondent shal | cause



the translation to be signed by an authorized representati ve.

f) Respondent shall post copies of the attached notice for sixty
(60) consecutive days on Respondent's premises at places to be determned by
the Regional Drector. Respondent shall inspect each posted notice at |east
every other day, replace forthwth any altered or defaced notice wth a fresh
noti ce and uncover forthwth any posted notice that has becone covered.

g) Respondent shall nail copies of the attached Notice to
Enpl oyees of J.J. Qosetti and Vst (oast Farns in all appropriate | anguages,
wthinthirty (30) days fromBoard approval of the settlenent or upon receipt
of the notices and enpl oyee addresses fromthe Regional Drector. In the
event that J.J. Qosetti Gonpany is out of the row crop business, no notice
wll be required to J.J. Qosetti Conpany enpl oyees.

h)y A times and places to-be determned by the Regi onal
Orector, who is to strive for naxi numexposure of the notice to the
Respondent ' s nenbers, permt board agents or Respondent's representative
chosen by the Regional Director to distribute and read the attached notice in
appropriate | anguages to the assenbl ed nenbers of Respondent of J.J. Qosetti
and Vst (past Farns. Follow ng the reading, allowthe board agent the
opportunity, outside the presence of Respondent, to answer any questions
enpl oyees may have concerning the notice of their rights under the Act.

i) (1) Respondent will institute the procedure described in

this paragraph and in the attached Notice to



Enpl oyees by whi ch a uni on nenber nay object to the use of any dues for
activities or causes prinarily political in nature. The nenber rmay perfect
his obj ection by individually notifying the National Secretary-Treasurer of
his objection by registered or certified nail; provided, however, that such
objection shall be tinely only during the first fourteen (14) days of union
nenber ship and during the fourteen (14) days fol | ow ng each anni versary of
uni on nenber ship. An objection may be continued fromyear to year by
i ndi vidual notification given during each annual fourteen (14) day peri od.
The approxi nate proportion of the nenber's dues spent for such activities or
causes prinarily political in nature to which the nenber objects shall be
determned by a coormttee of the National Executive Board, which shall be
appoi nted by the President, subject to the approval of the National Executive
Board. The nenber will be refunded this proportion of his/her dues.. If an
obj ecting nenber is dissatisfied wth the approximate proportional allocation
nade by the coomttee of the Board or the disposition of "his objection by the
National Secretary-Treasurer, the nenber nay appeal directly to the full
National Executive Board and the decision of the Board shall be appeal abl e to
the Public Review Board or the Lhited FarmVWrkers constitutional convention
at the option of the nenber. The determnation nade by the coomttee of the
Board shal | be sufficiently detailed and substanti ated by docunentati on so as
to allow a nenber to process a neani ngful appeal, shoul d he desire.

(2) ODfunds col | ected subsequent to the date of this

agreenent fromobjecting nenbers will be placed in an



escrow account pending determnation of the proportionate refund by the
Gommttee of the National Executive Board.

(3) This procedure is substantially identical
to that enpl oyed by the Lhited Auto Wrkers Lhion as described inits
admnistrative letter no. 2 volune 27, dated June 5, 1978 and attached hereto
as exhibit H

(4 Oonsistent wth the AARB s analysis in
J. Jesus R (onchola (1980) 6 ALRB No. 16, the parties agree the CPD

constitutes dues which nay be collected in full, subject to a proportional
rebate as outlined in this paragraph.

(5 Availability of the rebate procedure outlined in this
par agr aph shal | be communi cated by admnistrative letter to all Uhion Ranch
Gommttees who shall notify their respective Ranch GCormunities at regul ar
nenber shi p neet i ngs.

G This agreenent, together wth the other docunents constituting
the record as described above, shall be filed wth the Board. This settlenent
is subject to the approval of the Board, and it shall be of no force of effect
until the Board has granted such approval. Uon the Board' s approval, the
Respondent shal | conply wth the provisions of the order as set forth above
imedi atel y, or as otherw se stated, except to the extent that conpliance has
al ready occurred.

H Notify the Regional Drector of the Salinas Region, in witing,
wth thirty (30) days after the date of approval by the Board of this
settlenent agreenent, of the steps it has taken to conply herew th, and
continue to report periodically thereafter at the Regional Drector's request,

until full



conpl i ance i s achi eved.

. The superior court for 'the appropriate county nay, upon
petition and notion of the Board, imedi ately and summarily enter judgnent
pursuant to Labor Code section 1160.8 enforcing the order of the Board in the
formset forth in paragraph F hereof. The tine for review of the order of the
Board rmay be deened to have | apsed i nmedi at el y upon i ssuance t hereof, and
Respondent expressly wai ves and and al |l defenses and obj ections to the
imedi ate entry of a judgnent of enforcenent, including conpliance wth the
Board's order and notice of the filing of a petition, entry of a judgnent of
enforcenent, provided that the judgnent is in the words set forth in paragraph
F hereof. However, Respondent reserves its right to raise any and all
defenses it may have to any subsequent enforcenent of that judgnent by
contenpt proceedi ngs. Respondent shall be required to conply wth the
affirmative provisions of the Board s order after the entry of the judgnent
only to the extent that it has not already done so.

J. The entering into the execution of this settlenent agreenent
does not constitute an admssion by the Uhited FarmVWrkers that it has
engaged in any unfair |abor practices or violated the Agricultural Labor
Rel ations Act or any statute or regul ation.

K The parties agree that this agreenent constitutes a full and
conpl ete settlenment of any and all ALRA clains litigable before the Board and
arising out of the Respondent's act and conduct as set forth in the Frst

Amended CGonpl ai nt, attached hereto.



L. Uoon determnation by the Regional Cirector that
Respondent has fully conplied wth all the terns of the settlenent the
Regional Drector will close the case.

M This Sipulated Settlenent Agreenent contains the entire
agreenent anong the parties, there being no other agreenent of any kind,

verbal or otherw se, which varies, alters or adds to it.

N. All parties agree that in those matters
concerni ng which the Regional Director is given discretion,
hi s/ her decision shall be final and binding on the parties.

b ) " May 7, 1982
ffﬁéfh) Ginag / y
ELLEN EGGERS DATE

UNI TED FARMACRKERS OF
AMERI CA, ALF-CI O

5/ 1082
S DATE
LUPE W SULLI VAN
STAFF COUNSEL
Agricul tural Labor Relations
Boar d
May 3, 1982
O R oSE e —

JAMES W SULLI VAN
STAFF COUNSEL

Agricul tural Labor Rel ation
Boar d
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