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PLEASE TAKE NOTl CE that the UPWs Mtion for
Reconsideration is hereby DENED. Inits Decision and O der, the Board
did not fail to consider Respondent’'s failure to tinely remt dues and
enpl oyee benefit plan contributions in cur consideration of the totality
of circunstances. Indeed, the Board's Qder contains a provision
reqgui ri ng Respondent to cease and desi st fromsuch conduct.

However, in view of Charging Party's question whet her the Board
considered the totality of circunstances in assessing Respondent's bad
faith, our previous Decisionis nodified inthe follow ng respect. A

footnote is added to the | ast paragraph on Page 24:

Gontrary to the ALJ, we do not find the record supports the
conclusion that Respondent's failure to tinely tender
contributions to the benefit funds was an obstacle to the parties'
reachi ng agreenent. Furthernore, the show ng that Respondent
failed to remt the dues until grievances had been fil ed does not
conpel a finding that Respondent was notivated by uni on ani nus.
Thus, while the evidence supports a finding of a violation of
section 1153(e) and (a) wth regard to the failure to tinely remt
dues, we reject the ALJ's further



concl usi on that Respondent al so violated section 1153(c) inthis
respect. In the context of our finding concerning Respondent's at-
the-tabl e conduct, we have declined to weigh heavily our previous
findings of bad faith in Tex-Cal Land Managenent, Inc. (1985) 11
ALRB No. 28.

By Drection of the Board.yg/

DATED  January 29, 1986 |

/ -
S~ G gt Aewinyy
JANET M N NG
Executive Secretary, ALRB

1. Menber Henning woul d grant the Mtion for Reconsideration.

2. (hairperson Janes- Massengal e did not participate inthis
natter.
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DEOQ S AN AND (REER

h Novenber 2, 1983, Admnistrative Law Judge (ALJ) Beverly
Axel rod issued the attached Decision. Thereafter, the Respondents fil ed
exceptions and supporting briefs. The Charging Party filed a brief in answer
to Respondents' exceptions.

The Agricultural Labor Rel ations Board (Board)y has
considered the record and the ALJ's Decision in light of the
exceptions and briefs and the answering brief and has decided to

affirmthe ruli ngs,—Z findings, and concl usi ons of the ALJ except

yThe signatures of Board Menbers in all Board Decisions appear wth the
signature of the Chairperson first (if participating), followed by the
signatures of the participating Board Menbers in order of their seniority.

2 Curing the heari ng Respondent Tex-Cal Land Managenent, Inc.,
sought to have the ALJ rule that the Board shoul d defer certain issues to
arbitration. Ve find that the ALJ was correct in denying those notions.
Deferral to arbitration is not appropriate in cases such as this where the
basic thrust of the charges is that the enpl oyer's actions were designed to
undermne the status of the Uhion. Unhder such circunstances the arbitral
process coul d not be expected to function effectively because of the extrene
degree of distrust that is likely to exist between the parties.

Fn. 2 cont. on p. 2



as nodified herein and to adopt her recomrended Q- der wth

nodi fi cati ons. = The Board has al so decided to rescind its QO der

of August 17, 1984, whereby this natter was consolidated wth Case No. 83-C&
7-D et al., for purposes of reviewby the Board. Ve find such consolidation
to be inadvi sabl e due to the procedural and anal ytical problens it woul d
create. Qur decisioninthis regard creates no prejudice as the parties have
not changed their previously briefed positions in reliance on the

consol i dati on order.

(Fn. 2 cont.)

(See Gl lyer Insulated Wre (1971) 192 NLRB 837 [77 LRRM 1931]; Uhited

Technol ogi es Gorp., et al. (1984) 268 NLRB 557 p. 15 LRRM 1281].) However, we
do not adopt the ALJ's suggestion that since the National Labor Rel ations Act
(N_RA) uni quel y contai ns provisions which specifically favor arbitration, the
ALRB shoul d enploy a less liberal policy toward deferral than does the
National Labor Relations Board (NLRB). At this point we have no basis in fact
for concluding that California agriculture generally is less well suited to
arbitration than are industries subject to the NLRA

Wth regard to the ALJ's ruling on the proposed testinony by Respondents'
expert wtness, Ir. David Friednman, we find that in |ight of Respondents'
refusal to nake avail abl e any of the records on which the proposed testinony
was based and its failure to substantiate an inability to present testinony
from ot her know edgeabl e sources, the ALJ was correct in excludi ng the expert
testinony in the formin which it was proffered.

y A though there was no allegation in the conpl aint that Respondent had
unilateral ly changed its enpl oynent application, the ALJ found that such a
change had taken place, that it unlawfully effected a change in the worki ng
conditions of Respondent's enpl oyees and that the issue had been fully
litigated at the hearing. Gontrary to the ALJ, we do not find that a general
reference to the enpl oynent application in the collective bargaining agreenent
transfornmed the application into an i mutabl e termand condition of
enpl oynent. Mbreover, there was no show ng by the General Gounsel or the ALJ
as to any actual irrpact, or reasonabl e |ikelihood of such inpact, resulting
fromthe changes (i.e., slight differences in infornation requested and a
change of docunent title). For these reasons, we do not affirmthe ALJ's
conclusion that the changes in the enpl oynent application formconstituted an
unl awful unil ateral change.

11 ALRB Nb. 31 2.



THE STATUS GF RESPONDENT DM STEHLE

Respondent Dudley M Seele, Jr., (hereinafter "Seele" or "D M
Seele") was, until 1979, President of Respondent Tex-Cal Land Managenent,
Inc. (hereinafter "TALM), a conpany whose prinary busi ness consists of
grow ng and harvesting table grapes. At the tine of his resignation as an
officer of TALM Seele transferred owership of all his stock in that
conpany to his son Randy, who assuned the office vacated by his father.
During the period relevant to the conplaint herein, DM Seel e conduct ed
busi ness wth TALMthrough a nunber of conpanies or enterprises which he
OV\ns.iU These include: Tex-Gl Land, Inc., which [eases |and to TQLMfor
farmng and owns the cold storage facility where TALMstores its grapes; Tex-
CGal Sales, ., broker and nmarketer for TALMs grape crop; Syro-Tech, Inc.,
whi ch nakes the grape packi ng boxes that TO.Muses; and Tex-Cal Supply o.,
whi ch services and mai ntains TALMs farmng equi pnent. (Qonsi der abl e evi dence
was received at the hearing on the question of whether DM Steele was a
single integrated enpl oyer wth Respondent TO.Mfor the purposes of the Act.
The ALJ determined that single enpl oyer status was established and both TOM
and DM Steele have excepted to that finding. Ve find the exception to have

nerit.

“ In the sane year that he divested hinself of TQLMstock and resi gned as

TAMs President, DM Steele executed a power of attorney whereby his son
Randy, the new president of TOLM was enpowered to act on behalf of DM
Seelein all business natters, including the voting of stock in corporations
controlled by DM Seele. Wile this fact is indicative of a relationship
of trust between DM Steele and his son, it does little to advance the nore
rel evant inquiry of whether DM Steele ever actually relinqui shed his
controlling influence or position wth TQM

11 ALRB No. 31 3.



W, like the ALJ, begin our analysis wth the four-factor test used
by the NLRB for determning whether two or nore entities should be treated as
a singl e enployer. Those factors are: (1) interrelation of operations; (2)
common rmanagenent; (3) centralized control of labor relations; and (4) common

ownership or financial control. (Abatti Farns (1977) 3 ALRB Nb. 83; Radio &

Tel evi si on Broadcast Techni ci ans Local 1264 v. Broadcast Serv., Mbil, Inc.

(1965) 380 U S 255, 256 [58 LRRVI2545] (per curiam).) Here, one of the four
factors, cormon ownership, is entirely absent,§/ whi | e another, interrelation
of operations, is obviously present to sone degree. Wth regard to the
latter, we note the ALJ's findings that sone of the deal i ngs between TOM and
Tex-Cal Sales were less rigid than conparabl e agreenents between TOM and
other parties; that Tex-Cal Sales was the only broker authorized to use TALMs
labels; that DM Seele | eased sone of his own property to TALM and t hat
TAM per sonnel wat ched over the adjoining offices of DM Seele. However, we
nust al so take into account that TOLMI eased | and fromsone 21 other parties;
that the testinony does not indicate that the cold storage facilities owed by
DM Seele were used exclusively by TALM and that, aside fromthe provisions
in the agreenents between TOLM and Tex-Cal Sal es which are sonewhat | ess
rigorous than those in agreenents between TALM and ot her parties, there is

l[ittle to denonstrate that transacti ons between TLMand DM Seel e's

conpani es were at |ess

¢ have previously hel d that common ownership does not arise fromthe
sinple fact of consanguinity. (S gnal Produce Go. (1978) 4 ARB No. 3.) DM
Seele had transferred all stock in TALMto his son Randy Steel e and ret ai ned
no ability to vote that stock.

11 ALRB Nb. 31



than arms length. Thus, while there was a cl ose working rel ati onshi p
between TALMand the DM S eel e conpani es, the evi dence concerning the
interrelation of operations does not establish that Steel e and TALM were
a singl e enpl oyer.

Regardi ng the factor of common nanagenent, the ALJ found that
"although M. Steele did not have any |l egal authority over Respondent's
farmng operations by virtue of position or contract, he in fact exercised
actual control over farmng operations, instructing TALMs harvest
supervi sor on harvest decisions.” In describing the key testinony on this
point, the ALJ states that "M. Steel e was consul t ed about harvest
deci sions before [TOLM s harvest supervisor] acted,” and that "M. Seele
sonetines cane out to the fields totalk wth [TOLMs harvest supervi sor]
about the harvest." W find that the ALJ's description of the testinony
nore nearly conports wth the facts than does the ALJ's actual finding.
Seele was interested in obtaining certain varieties of grapes at a certain
ti ne because one of his businesses, Tex-Cal Sales, acts as a broker and a
narketer for TALMs grape crop. TAMrelied on Steel e s assessnent of the
narket, but was under no apparent conpul sion to accept and foll ow
directives fromSeele as to howthe work should be carried out. Wat the
ALJ construed as control by one conpany over the actions of another was
instead a process of consul tation which was needed for the benefit of both
firns and which did not rise to the I evel of common nanagenent .

The ALJ infers centralized control of l|abor relations from
two facts: DM Seele's photographing the 1981 picketing of TAMSs

office, and Seele's attendance at a gri evance neeting

11 ALRB Nb. 31



between TALM and the Lhion in 1982. V¢ do not consider these incidents
sufficient indicia of a coomon control of |abor relations policies. Wile
denonstrating an understandabl e, albeit a none-too-subtle interest in the

| abor force which worked on the land he | eased to TALM Seele's control over
the labor relations policies of TALMwas at best potential. The NLRB has

hel d that common control nust be actual or active as distingui shed from

potential control. (Gerace Gonstruction, Inc. (1971) 193 NLRB 64.5 [ 78 LRRV

1367, 1368].) Factors which mght inply actual or active control are absent
fromthis case: there was no interchange of enpl oyees, no use of common
supervi sors, and no common structuring of wages, hours or other terns and

conditions of enployrment. (See S gnal Produce ., Brock Research, Inc.

(1978) 4 ALRB Nb. 3.)

In each of the ALRB cases where two functional ly
interrelated entities were found to be a single enpl oyer, at |east one of the
ot her criteria—omon nanagenent, common owner ship, and common control of

| abor relations--was al so wel | -established. (See, e.g., Holtville Farns,

Inc., et al. (1984) 10 ALRB Nb. 49; Nakasawa Farns and B. J. Hay Harvesti ng

(1984) 10 ALRB No. 48; Pappas and Gonpany (1984) 10 ALRB Nb. 27; Val dora

Produce (. and Val dora Produce, Inc. (1984) 10 ALRB No. 3; PR oneer

Nursery/ R ver Wst, Inc. (1983) 9 ALRB Nb. 38; Perry Farns, Inc. (1978) 4
ALRB Nb. 25; Abatti Farns, et al. (1977) 3 ALRB No. 83.) That situation does

not obtain in the instant case. Wat evidence there is of comon rmanagenent
and coomon control of |abor relations does not reveal a state of overall

interrel atedness on a par wth that

11 ARB Nb. 31 6.



of the above-cited cases. Mew ng the circunstances as a whol e, we cannot
concl ude that Tex-Cal Land Managenent and DM Steele constitute a single
enpl oyi ng entity.

Inlight of our conclusionin this regard, it is
unnecessary for us to rule upon DM Steele' s procedural contention that
hol ding himliable for any unfair |abor practices would constitute a denial
of due process for reasons of inadequate noti ce.

HRNG G- ADDTIONAL GREVWS FCR THE 1981 HARVEST

The ALJ concl uded that Respondent viol ated Labor Code section
1153(c) and (a) o by hiring additional harvest crews in the 1981 harvest for
the purpose of reducing work for its regular bargaining unit enpl oyees. She
based this concl usion on the participation of Respondent's regular crews in
pi cketing activity on June 22, 1981 and on August 3, 1981, Respondent's use
of at |east double the nunber of crews in the 1981 harvest than had been used
in the 1980 harvest, a substantial reduction of work for the regular crews in
the 1981 harvest, and anti-union ani nus as evi denced by Respondent's history
of violations of the Act and its supervisors' hostility toward workers in the
wake of the picketing. Respondent's business justification for the hiring of
the extra crews was that hotter weather in 1981 caused the grapes to ripen
nore qui ckly and that nore Thonpson seedl ess grapes were bei ng grown that
year. The ALJ found that "while conditions justified the use of sone
additional crews in 1981, Respondent's use of those crews was excessive for

its asserted needs, and

% NI section references herein are to the California Labor Gode unl ess
ot herw se speci fi ed.

11 AARB Nb. 31 1.



resulted in a reduction of the work hours for its regular crews."

It is clear that wth respect to the pre-harvest periods that are
part of the overal|l harvest period for both the early and | ate grapes,
Respondent ' s enpl oynent patterns reflect a reduction in the amount of work for
its regular crews. Respondent’'s own anal ysis of paynent records for sel ected
crews, as set forth at page 50 of its Exceptions Brief, shows that
substantially fewer hours were worked by those crews in the 1981 preharvest
peri ods than were worked by themin the conparabl e periods for 1980. 7 Q her
data cited by Respondent confirns conplaints by regul ar crew nenbers that,
contrary to the nornal practice, they received |l ess than a full day's work
during the pre-harvest period which followed the first picketing incident. It
Is al so noteworthy that upon conpletion of the early grape harvest, there was
a layoff of about two week's duration which included not only the new crews,
but al so several of the regular crews. Qontrary to past practice, the pre-
harvest for the |ate grapes was then conducted in a one-week period after a
recall of all the crews, newand regular, that had been on layoff. Ve, like
the ALJ, are convinced that the del ay and subsequent accel eration of work
whi ch occurred at the expense of sone of Respondent's regul ar workers, was
done in retaliation for the enpl oyees having engaged in protected activities.

Wth respect to the actual harvest period, however, the records

show that, as conpared with the harvest of 1980, there

n Respondent derives figures representing average hours per person per day.

The fact that these figures are about the sane for 1980 and 1981 is of little
i mport since the key consideration is the total nunber of hours worked.

11 ARB Nb. 31 8.



was generally no | oss of work to nenbers of Respondent's regular crews. In
fact, for nost of the crews where enpl oyees testified there had been a | oss of
work, there was actually an increase in hours for the 1981 harvest period as
conpared wth the 1980 harvest period. S nce, as the ALJ acknow edged,
Respondent needed sone extra crews during the 1981 harvest, and because there
was no denonstrabl e | oss of work during the harvest period proper, we cannot
concl ude that, as to the harvest period proper, Respondent enpl oyed extra
crews for the purpose of reducing work opportunities for its regul ar crews.

V¢ therefore find that Respondent’'s utilization of extra crews was unl aw ul
only wth respect to the two pre-harvest periods during the 1981 harvest

8/
season. -

The ALJ further found that Respondent vi ol at ed
section 1153(e) and (a) by failing to notify the Unhion of the hiring of
additional crews for the 1981 harvest. At the tine of the hirings, a
col | ective bargai ning agreenent was not in existence, but, under the expired
contract, Respondent was to provide notification of hirings. The
notification provision was, in effect, a standi ng request for infornation.
If the nmatter about which the information is sought is a nandatory subject of
bar gai ni ng, observance of the notification provision, although part of an
expired contract, would be required. (See Tex-Cal Land Managenent (1982) 8
ALRB No. 85.)

Wiile the hiring process, in and of itself, may not

g The nunber of pre-harvest crews that woul d have been used absent
the unlawful notivation can be ascertai ned during the conpliance phase of
t hese proceedi ngs.

11 ALRB Nb. 31 0.



constitute a termor condition of enploynent, it may, in certain
situations, inpinge on the work available to current enpl oyees
and concern an issue over which bargaining is conpul sory. (See

Wstern Mass. Hectric Go. v. NLRB (1978) 573 F. 2d 101

[98 LRRMI2851].) Here, it appears that the Lhion relied upon the
notification of hiring provision to inhibit the subcontracting

of unit work, a practice by Respondent which the Uhi on had obj ect ed
to as causing a 1 oss of work for Respondent's regul ar crew nenbers
and whi ch the ALJ found, under the circunstances of this case,
constituted a violation of section 1153(a), (c) and (e). Thus,

the Uhion's insistence on conpliance wth the notification of hiring
provi sion was directed at a nandat ory subject of bargai ni ng and,

al though the provision was contai ned in an expired agreenent, it
continued as a termor condition of enpl oynent. For these reasons,
we uphold the ALJ's finding that Respondent viol ated section 1153(e)
and (a) of the Act by failing to provide the Uhion wth notification
of all hirings for the 1981 harvest season.

H R NG DUR NG THE 1982 HARVEST

The ALJ found certain of Respondent’'s hirings during the 1982
harvest season to be violative of section 1153(e) and (a) of the Act because
they were effectuated w thout proper notice to or bargaining wth the Union.
The 1981-82 col | ective bargai ni ng agreenent had established a notification
procedure which required that Respondent give two day's witten notice of its
intention to hire and an estinate of the nunber of workers to be hired.
Respondent ' s practice of hiring qualified people on a first-cone, first-

served basi s continued, subject to the notification provision

10.
11 ARB Nb. 31



and a custonary famly preference policy. These procedures and policies
constituted terns or conditions of enpl oynent whi ch Respondent was required
to observe despite the expiration of the 1981-82 col | ective bargai ni ng

agreenent. (Tex-Cal Land Managenent, Inc. (1982) 8 ALRB No. 85.) ¢ agree

with the ALJ that the hirings of June 17, 1982, and August 17-25, 1982, were
not conducted in accordance wth the required procedures and thereby viol ated
section 1153(e) and (a) of the Act.

The ALJ further found an i ndependent 1153(a) violation in
connection wth the hiring of August 17 at the "jail house.” She det er m ned
that the hiring was conducted in a manner that served to enbarrass and
undercut the Lhion and thereby tended to undermne the enpl oyees' free and
effective choice of a bargaining representative. V¢ agree wth Respondent
that these findings are not supported by the evidence.

The Whion was notified by Respondent on August 16, 1982, that
hiring woul d take place at the "jail house" (an informal hiring center) early
the next norning. The witten notice was defective inthat it did not cone
48 hours in advance and did not contain an estinate of the nunber of workers
to be hired. Nevertheless, the notification to the Lhion resulted in
appr oxi mat el y 200 prospective enpl oyees show ng up at the "jail house" before
dawn on the norning of August 17. Respondent had only intended to hire about
a dozen enpl oyees that norni ng and expected to fill another 30 openings the
next day. F ve of the eleven applicants hired that norning had been procured
by a nanagenent enpl oyee and arrived at the hiring site wth him The Uion

representati ve who was

11 AARB Nb. 31 11.



present that norning conpl ai ned that those applicants were being hired on
other than a first-cone, first-served basis.

The Uhi on was unabl e to determne in advance how many persons
Respondent intended to hire that norning. Neverthel ess, the evidence
indicates that the Lhion went out of its way to have the | argest possible
crond show up at the jailhouse. It also appears that Respondent was genui nel y
surprised at the extraordinary turnout and was | ooking for a reasonabl e way to
cope wth the situation. V¢ do not believe that Respondent coul d reasonably
have foreseen the consequences of its failure to fully conply wth the

notification provision. As in TW Farns, Inc. (1983) 9 ALRB No. 29, any

interference wth section 1152 rights here "was not a natural consequence of

Respondent's action.” The ALJ's reliance on Nagata Bros. (1979) 5 ALRB No. 39

is msplaced since the enployer's action there was a direct interference wth
the Lhion's ability to communi cate wth workers. Wile we agree that
Respondent viol ated section 1153(e) and (a) by hiring workers in August 1982
W thout proper notice to and bargaining wth the Union, we decline to further
concl ude that the nanner in which Respondent carried out that hiring
constituted an i ndependent 1153(a) viol ation.
D SOONTI NUANCE OF SWAMPI NG TRUCKS

The ALJ found that Respondent violated section 1153(e) and (a)

when, during the 1982 harvest, it discontinued use of its ow swanpi ng trucks
w t hout proper notice to or bargaining wth the Lhion. She apparently
bel i eved that Respondent's unilateral decision had an i npact on wages and

wor ki ng condi ti ons because,

11 AARB Nb. 31 12.



under her analysis, it caused a | oss of some work for Respondent's regul ar
swanpers. Respondent cited bl own engi nes, dropped | oads and i nsurance

probl ens as the reasons for the switch to an outside trucking service, but the
ALJ rejected this justification on the basis that no evidence was offered in
support of it.

Initially, we take cogni zance of the fact that there is no
allegation that the change was nade for the purpose of discrimnating agai nst
Respondent ' s regul ar enpl oyees. V¢ next observe that the change concerned
deficiencies in Respondent's operations which are not of the type that are
ordinarily anenabl e to resol ution through the coll ective bargai ni ng process.
Labor costs were not shown to be a factor in the decision and there woul d be

little the Union could do to find alternative solutions. (See FHrst National

Mai ntenance Gorp. v. NLRB (1981) 101 S G. 2573 [107 LRRM 2705].) It was,

however, the type of decision which mght nornally call for bargaini ng over
effects, as opposed to bargai ning over the decision itself.

Goncerning the effects of the decision, we note the fact that the
sane nunber of bargai ning unit enpl oyees were utilized on the subcontracted
trucks (which cane wth their ow drivers), as were used on the 7 or 8
di sconti nued conpany trucks, which needed one of the two swanpers to serve as
adriver. 1n 1981, 12 or 13 of the 20 trucks used by Respondent inits
swanpi g operations were provided by the subcontractors. Assum ng that
Respondent utilized as nany subcontracted trucks in 19.82 as were needed to
performthe swanpi ng operations that year, there was no | ess work for

bar gai ni ng unit enpl oyees than there woul d have been had

11 ALRB No. 31 13.



Respondent used conpany trucks. S nce the General Gounsel has not
denonstrated that the use of subcontracted trucks had any perceptibl e
i npact on the continued availability of enpl oynent, we cannot concl ude
that the change required bargai ning over the effects of the deci sion.

(See Frst Nat'1 Maintenance Gorp. v. NLRB supra, 101 S Q. 2573.)

V¢ thus concl ude that Respondent’'s elimnation of its own
swanpi ng trucks in the 1982 harvest did not constitute a violation of
section 1153(e) and (a).

CONVERSI ON OF ACREACE FROM TABLE (RAPES TO RAI SINS

Yet another allegation stemmng fromthe 1982 harvest concerns
Respondent ' s conversion of certain vineyards fromtabl e grape production to
raisin production, the latter being a permssible itemfor subcontracting
under the collective bargaining agreenent. The ALJ found the conversion to
be a unilateral act whereby Respondent reduced harvest work for Respondent's
regul ar workers, wthout notice to or bargaining wth the Uhion, in violation
of section 1153(e) and (a) of the Act. Respondent excepts to this finding on
the ground that the conversion constitutes an economcal | y-noti vat ed crop
change deci sion and, as such, is not subject to bargai ning under the hol ding

of this Board in Cardinal Dstributing G., Inc. (1983) 9 AARB No. 36. W¢

find the exception to have nerit.

It was not alleged that the conversion was used as a neans of
di scrimnati ng agai nst Respondent's regul ar workers and there is no
evi dence that the conversion was undertaken by Respondent in order to

reduce its labor costs. Rather, the only

14.
11 AARB Nb. 31



evi dence on the record indicates that the conversion was dictated sol ely by
narketi ng consi derations. The change had the potential for reducing the
anount of work avail abl e for Respondent's regul ar enpl oyees because of the
provision in the 1981-82 col | ecti ve bargai ni ng agreenent which permtted
Respondent to subcontract harvest work for its raisin crop. |In 1981,
Respondent' s acreage totals were 1,745 for table grapes and 160 for rai sins.
In 1982, Respondent converted al nost 1,000 acres of its table grapes to
raisins; after the conversion, the acreage totals stood at 768 for table
grapes and 1,097 for raisins.
The essence of our holding in Cardinal, was that

General |y, a deci sion by nanagenent regardi ng what crop to grow

or discontinue is not subject to the collective bargaini ng

process. Al though such nanagerial decisions nay substantially

affect conditions of enpl oynent, we do not inpose a nandat ory

duty to bargai n about such decisions. An agricultural enpl oyer

nust retain the freedomto nmake such deci si ons because they are

a basicright that lies at the core of entrepreneurial control.

(9 ALRB Nb. 36 at pp. 5-6.)

I n a subsequent case, Paul W Bertuccio (1983) 9 ALRB No. 61, we found that

the selling of an entire crop before it is harvested, |like the partial
closure of a business, is a decision that lies at the core of entrepreneurial
control and therefore does not require bargaining. Such decisions "pertain
to the basic right of nanagenent to wei gh factors such as profit and risk of
|l oss and to decide whether, and to what extent, to be in business." |bid. at
p. 4.) Those types of considerations al so characterize the decision to
expand or contract the acreage devoted to a particular crop. Because of the
highly variable narket and climatic conditions faced by the agricul tural

enpl oyer, well-tinmed changes

11 AARB Nb. 31 15.



in the acreage devoted to particular crops are of vital inportance in the
enpl oyer's effort to either naintain or enhance the profitability of its
operation. Together wth other crop change decisions, they are the principal
determnants of the nature or direction of the agricultural enployer's

busi ness. As such, they are not subject to nandatory bargaining. (Qis
Hevator Go. (1984) 269 NLRB No. 162 [115 LRRM 1281, 1284.]; Gar VWod-Detroit
Truck Equi pnent, Inc. (1985) 274 NLRB No. 23 [118 LRRVI1417].)

There renai ns the questi on of whether bargai ni ng was
requi red over the effects of the decision as opposed to the decision itself.
A t hough Respondent had devoted fluctuati ng anounts of acreage to raisin
production in prior years, the nagnitude of this conversion was such that it
coul d be expected to have a significant inpact on the continued availability
of enpl oynent. The inpact of the decision mght well have been greater than
the 12 percent 1oss in hours cal culated by the ALJ (or the 4.6 percent loss in
hours cl ai ned by Respondent) but for the fact that 1982 vyiel ded a bunper crop
of table grapes. |In any-event, at the tine the decision was nade, there was
sufficient reason to believe that the inpact on enpl oynent woul d be

significant and that under the principles of Frst National Mintenance Corp.

v. NLRB, supra, 452 US 666, Respondent shoul d have given the Uhion notice of
the conversion and an opportunity to bargain about the effects of that
deci si on.

1982 GONTRACT NEQOT ATl ONS

The ALJ concl uded that Respondent viol ated section 1153(e) and (a)

in 1982 by engaging in surface bargaining wth the Uion
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over a new contract to follow the 1981-82 col |l ecti ve bargai ni ng

o
agreenent . =

The bargai ning period in question began on March 25, 1982, when
the Lhion sent a letter to Respondent requesting that bargai ning begin on a
new contract to followthe 1981-82 agreenent, which was to expire on June 6,
1982. The first bargai ning session was held on April 27, 1982. About half
of the articles of the 1981-82 col | ecti ve bargai ni ng agreenent were quickly
agreed to wthout change. After rejecting various other provisions proposed
by the Uhion, Respondent presented its first counterproposal on My 28.
Bargai ni ng proceeded for a total of 27 sessions, ending on Novenber 12, 1982,
W thout the parties reaching agreenent on a contract.

The ALJ determned that the allegations of bad faith
bargai ning centered on four nain issues:

(1) Respondent's al l eged failure to provide i nfornati on concerni ng crew
forenmen, raisin production and subcontracting activities.

(2) \Wages and pensi ons.
(3) Health plans, and
(4  Subcontracting. =

Requests For | nfornation

O April 8, 1982, as part of its initial request for

YPrior to the negoti ations here in question, Respondent and the URWhad
been parties to three separate coll ective bargai ni ng agreenents dati ng
back to 1978.

19The ALJ does not find evidence of bad faith bar gaining in the
subcont racting proposal s thensel ves, that is, ineither the Lhion's efforts
to reduce the anount of subcontracting or in Respondent's adherence to the
1981-82 | anguage. FRather, she finds that "evidence of bad faith regardi ng
subcontracting centers around Respondent's failure to provi de rel evant
information on that issue."
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information, the Uhion sought the names of all crewleaders and a list of all
crops cultivated and/ or harvested, including acreage and ranch nunbers.
Respondent declined to provide the names of its crew | eaders because it had
not yet selected those individuals. The Uhion inforned Respondent that it
needed the information for purposes of determning the relative seniorities of
the various crews and nmaki ng a proposal concerning seniority. Respondent
subsequent |y provi ded the nanes of the only four crew forenen who were
currently enpl oyed by and working for Tex-Cal.

In md-My, the Lhion renewed its request for the nanes of the
crew | eaders together wth their respective crew nunbers, and al so asked for
specific production information 'relative to the 1981 harvest. Respondent
replied wth a list of six crewleaders (including three of the four who had
appeared on the previous list). The Unhion clai ned to know that Respondent
was in fact enploying nore than six crewleaders. It appeared to the Uhion
that only the nanes of those crew | eaders who were actual |y working on the
day of the request were bei ng provi ded.

In response to another witten request for the sane
infornmation at the end of May, Respondent provided three nore nanes on June
17. By Septenber 1, Respondent had given the Lhion a list of all 13 crews
and their leaders, listed in order of seni ority.gj
In connection with its initial request for crop production and

acreage infornation, the Uhion sought specific data for work

Wy agree wth Respondent that the ALJ erred in finding that the conpl ete
list was not received by the Uhion until Cctober 21, 1982. The record
denonstrates that the infornation was in the Uhion's possession by no |ater
than Septenber 1, 1982.
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perforned on a piece rate basis. After ascertaining that this request

i ncl uded Respondent' s raisin operations (work whi ch Respondent was able to
subcontract under the terns of its collective bargai ning agreenent wth the
Lhi on), Respondent conveyed the piece rates that it paid during the raisin
harvest. At the May 21, 1982, session the Uhion indicated that it al so
desired raisin production information, but Respondent clained that, because
rai sins were subcontracted and the raisin harvest crews were paid by the
contractor, it did not naintain records which woul d yi el d such infornation.
The Lhion was referred to the subcontractor for the rest of the infornation
It wanted about raisin production.

Gontrary to the ALJ's finding, we do not see any unwarrant ed
delay or prejudice to the Union in Respondent's handling of the request for
crew | eader information. Were the request of an enployer is to identify
crew | eaders who have yet to be hired, we do not find any bad faith in the
enpl oyer's production of that information at such tine as it decides who w |
be the crew |l eaders. Wth regard to the request for raisin subcontracting
information, we agree wth the ALJ that Respondent did not have tenabl e
grounds for refusing the request. The information was relevant to a
nandat ory subj ect of bargaining and it was not the Lhion's obligation to
obtain the infornmati on fromone of Respondent's subcontractors.

Proposal s on Wges and Pensi ons

At the fifth session on May 28, Respondent nade its first
proposal s, which included a wage freeze and a freeze on the amount of pension

contributions. The ULhion reduced its wage denand from
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$5.25 to $5.15 at the next neeting. Respondent resubmitted its freeze
proposal s and the Uhion agreed to naintain the pension contribution at 10
cent s/ hour .

At the el eventh bargai ning session on July 6, the Uhi on dropped
its demand for a guaranteed 60 hour work week. At the foll ow ng session the
Lhi on dropped its wage proposal to $5.00/ hr. Respondent continued to propose
$4. 45, which the Wnhion clained was 25 cents/ hour | ess than the goi ng wage for
the industry during the harvest that was already in progress (August).

At the sixteenth and seventeenth sessions, on Septenber 1 and 2,
the Uhion presented an all or nothi ng package proposal in which the wage
denand was reduced to $4.95 and coupl ed w th acceptance of the RFK heal th
pl an. Respondent countered on Septenber 15 wth a proposed package which tied
a 1l cent non-retroactive increase in wages together wth an enpl oyer sponsored
RO heal th pl an.

The Uhi on next proposed a package invol ving a wage rate of $4.85/ hour,
whi ch woul d be retroactive to the expiration of the last contract (June 1982)
and continue until My 30, 1983, at which tine the rate would go to
$5. 20/ hour. Respondent countered on Septenber 30 with a package proposal
contai ning a $4. 60/ hour wage offer. The Lhion rejected the proposal,
expl ai ning that the going wage rate had been $4.70 since June. No further
wage proposal s were nade during the renai ning six sessions of bargaini ng.

Heal th P an Bargai ni ng

Enpl oyees were covered by the RFK nedi cal pl an under the 1981-
82 contract. The Whion initially sought the RRK Plan C

20
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as part of the newcontract. This woul d have added vi sion and dental care to
the basic Han A Later the Lhion reduced its denand to M an B, which added
vision only.

Respondent desired to substitute the enpl oyer sponsored CRO pl an
for the RFRK plan and held firmto this proposal for the first three nonths of
bargaining. It then proposed a slightly liberalized version of the QRO pl an
and proposed the RFK pl an packaged wi th Respondent's subcontracting article.
The additional cost of the RFK pl an above 40 cents/hour was to be paid by
enpl oyee contri buti ons.

In several respects the (RO plan, as proposed by Respondent unti |
August 25, did not provide benefits equival ent to those enpl oyees were
al ready receiving under the RFK Plan A However, there were sone areas, nost
notably that of maj or nedi cal coverage, in which the CROH an provided
greater benefits than the RFK A an.

Totality of the d rcunstances

The ALJ consi dered Respondent's positions wth respect to the
foregoing natters to be indicative of bad faith bargai ning. She further found
that Respondent’'s actions anway fromthe table in 1981 and 1982 were
i ndi cative of an anti-union aninus and, in nost cases, served to "directly
undercut the bargaining.” She concluded that by the totality of its actions
at and anay fromthe table, Respondent did not bargain in good faith with the
Lhion and did not intend to reach an agreenent to foll ow the expiration of
the 1981-82 col | ective bargai ning agreenent, in violation of section 1153(e)

and (a) of the Act.
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V¢ find that the ALJ's anal ysis cannot w thstand scrutiny in that
it relies too heavily on an assessnent of the adequacy of Respondent's wage
and health plan offers and on conduct away fromthe tabl e whi ch had no
apparent effect on conduct at the table.

The Board has recogni zed in WlliamDal Porto & Sons, Inc. (1983)

9 ALRB Nb. 4 that seemingly parsi noni ous wage offers are not a basis for
inferring bad faith. A though we nust reviewthe totality of the parties'
conduct, and in a limted way, take cogni zance of the reasonabl eness of the
positions taken by the parties in the course of bargai ning, we cannot conpel
agreenent or concessions, or sit in judgnent of the substantive terns of a
contract. (TWY Farns, Inc. (1983) 9 AARB Nb. 10; H K Porter Go. v. NLRB
(1970) 379 US 99, 103-104 [73 LRRM 2561].) The fact that a proposal nay be

deened predi ctably unacceptable, in the sense that the other side woul d
clearly prefer a different term is alone insufficient to establish that the
required good faith is lacking. (N.RBv. Tonto Gommuni cations, Inc. (1978)
567 F.2d 871, [97 LRRM2660.) Hther party is entitled to use its economc

strength to achi eve the nost favorable terns possible. Here, even assum ng
that Respondent's wage offer was less than the "going rate,” the 10 cent an
hour difference was not |arge enough to create doubts about Respondent's good
faith in naki ng the proposal .

The ot her substantive area in which the ALJ finds
Respondent ' s proposal s deficient is that of health benefits. The evidence
does not support any concl usion that Respondent's proposal s were predictably

unaccept abl e, particularly in view of the greater

11 ALRB Nb. 31 22.



coverage the enployer's RO P an afforded in the area of naj or nedi cal
benefits, the inclusion of a vision service plan not avail abl e under the RK
Pan A the enployer's efforts to nake the CRO M an match or exceed various
aspects of the RFK A an, and Respondent's eventual acqui escence in the RFK
PMan. It is evident that the reliance on this issue as evidence of bad faith
IS not warranted.

Goncer ni ng Respondent' s conduct away fromthe table, it is clear
that Respondent acted in derogation of established terns and conditions of
enpl oynent on a nunber of occasions. It is alsotruethat in so doing it
soneti nes sought to discrimnate agai nst those of its enpl oyees who had
engaged in union activity. However, we find that such conduct away fromthe
tabl e, while conplicating the Uhion's bargai ning task, is outwei ghed by
conduct at the table which reflected an intent by Respondent to reach
agreenent. Respondent quickly signed off on half of the articles contained
inthe previous agreenent (wth the Uhion wanting to alter nost of the rest),
began neeting wth the Uhion well before the expiration of the 1981-82
agreenent, had its first conpl ete counterproposal on the table prior to the
contract expiration date, and engaged in a frequent and consi stent schedul i ng
of bargai ni ng sessi ons.

Gontrary to the ALJ's concl usi on, bad faith bargai ni ng was not
evident in the positions taken by Respondent in connection wth any of the
nmaj or issues. A though Respondent's failure to provide the requested acreage
and production information for raisins was a per se violation of its duty to

bargain, it was, inthe
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context of bargai ning table conduct, an isol ated occurrence that does not
appear to have had enough inpact either on the Lhion's ability to formul ate
its proposal s or to anal yze those of the enpl oyer for us to conclude that the
negoti ati on process was thereby frustrated to the point that no agreenent was
possible. It is noteworthy inthis regard that the ALJ specifically found
that Respondent evidenced no bad faith in its bargai ning over subcontracting,
the very issue for which the infornation in question was sought by the Uhion.
As Respondent's overal | bargai ning tabl e conduct was consi st ent
Wth an intent to reach agreenent, we are reluctant to concl ude that away-
fromthe-tabl e factors shoul d becone the domnant consideration. (See

Kapl an's Fruit and Produce Gonpany (1980) 6 ALRB Nb. 36.) Therefore, in view

of the totality of the circunstances, we reject the ALJ' s concl usion that
Respondent was engaged in a course of surface bargai ni ng.
RER

By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Tex-Cal Land
Managenent, Inc., its officers, agents, successors and assigns, shall:

1. Gease and desist from

(a) UWnilaterally changing its hiring practices by failing

to give notice to the Lhited FarmWrkers of Anerica, AFL-AQ (URW of
new hires.

(b) UWndilaterally subcontracting bargaining unit work to

anot her agricul tural enpl oyer or contracting out bargaining
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unit work to a labor contractor, wthout prior notice to and bargai ning wth
the Lhited FarmWrkers of Anerica, AFL-A Q (UAW.

(c) Failingtotinely pay benefits and dues under
col | ective bargai ning agreenents wth the UFW

(d)y Suspending, disciplining, or otherw se
discrimnating agai nst any agricultural enpl oyees because of their union
activities and/or protected concerted activities.

(e) UWnhilaterally transferring enpl oyees to different crews.

(f) Delaying the start of cultural seasons, hiring
nore outside crews than are actually needed, or in any other nanner
mani pul ating its cultural practices to discrimnate against its agricul tural
enpl oyees because of their union activities and/or protected concerted
activities.

(g Failing or refusing to give the UANVnotice and, on
reguest, an opportunity to bargain over the effects of the decision to
convert grape acreage to raisin production.

(hy In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whol e Lydi a Rodri guez, Pascual Magal | anes,
Roberto Hol gui n, Hernenegi | do Mel endez, Antoni a Hernandez, Esperanza
Magal | anes, and Teresa Real sol a (Reazola) for all |osses of pay and ot her
econom c | osses they have suffered as a result of the discrimnation agai nst

them such anounts to be conputed in
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accordance with established Board precedents, plus interest thereon, conputed
in accordance with our Decision and Qder in Lu-Bte Farns, Inc. (1982) 8

ALRB Nb. 55.

(b) Uon request of the UFW the certified collective
bar gai ni ng representative of Respondent's agricultural enpl oyees, rescind any
and all unilateral changes instituted by Respondent with respect to hiring
practices, transfer of enpl oyees, and assignment of harvesting, pruning,
tying, tractor, irrigation and swanpi ng work whi ch was perforned by nenbers of
the bargaining unit prior to July 1981.

(c) Won request, neet and bargain collectively in good
faith wth the UFWas the certified exclusive coll ective bargai ning
representati ve of Tex-Cal Land Managenent, Inc.'s, agricultural enpl oyees
regarding the effects of the decision to convert grape acreage to raisin
production, and enbody any resulting understanding in a signed agreenent.

(d) Make whole all of its present and forner
agricultural enployees for all |osses of pay and ot her economc | osses they
have suffered due to | oss of work, such anounts to be conputed i n accordance
w th established Board precedents, plus interest thereon conputed in

accordance wth the Board's Decision and Qder in Lu-Ete Farns, Inc., (1982)

8 ALRB Nb. 55, as aresult of the follow ng actions by Respondent:

(1) Reducing work for its regular harvest crews in the

1981 pre-harvest due to hiring additional crews;

(2) Reducing work for its regular pruning crews in the

1982 pruning and tying season due to starting late and hiring
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addi tional crews;

(3) Subcontracting or contracting out of
swanpi ng work, irrigation and mscel | aneous work, and tractor work, in 1981
and 1982.

(e) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the nakewhol e amounts and the
anounts of backpay and interest due under the terns of this Qder.

(f) Sgnthe Notice to Agricultural enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(g Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees, enpl oyed by Respondent at any tine
during the period fromJuly 1, 1981, until Septenber 1, 1983.

(h) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days, the
period(s) and pl ace(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any Noti ce which has been al tered, defaced,
covered or renoved.

(i) Arrange for a representative of Respondent or a

Board agent to distribute and read the attached Notice, in all

11 AARB Nb. 31 27.



appropriate |anguages, to all of its agricultural enpl oyees on conpany tine
and property at tine(s) and place(s) to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees in
order to conpensate themfor tine lost at this reading and during the
guest i on- and- answer peri od.

(j) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

Dated: Decenber 18, 1985

JYRL JAMES MASSENGALE, Chai r per son

JGN P. MCARTHY, Menber

JORE CARR LLQ  Menber
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MEMBER HENN NG and MEMBER WALD E, D ssent i ng:

W dissent fromthe najority opinion in this case insofar as it
reverses the Admnistrative Law Judge (ALJ).

The najority finds in the face of overwhel mng evi dence that
Respondent ' s count| ess unil ateral changes, abrogation of its collective
bargai ning duties, nmanifestations of anti-union aninus and proclivity to
sei ze on any opportunity to ignore and undermne the Uhited Farm VWWrkers of
Arerica, AFL-A O (URWor Lhion) had no effect on the bargai ni ng process.
(That bargai ning process is exhaustively described by the ALJ at pp. 154-186
of her decision.) The ALJ specifically found Respondent del ayed in
presenting proposals, and then proffered predictably unaccept abl e ones
regarding, for exanple, preservation of work. She found Respondent refused
to provide information and this refusal thwarted the UFWs preparation of
proposal s on subcontracting and seniority. She presented a strong, indeed,
overwhel mng case denonstrating that Respondent did not nade a sincere

effort toresolve its differences
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and harbored no intent to reach agreenent wth the UFW (See e.g., Q P.

Mirphy Produce Go., Inc. (1979) 5 ALRB Nb. 63; As-HNe Farns (1980) 6 ALRB

No. 9; Bruce Church Inc. (1983) 9 ALRB Nb. 74.)

For the reasons given in the ALJ's recommended deci si on, we woul d
find that TOLMfailed to bargain in good faith wth the UFWand we concur in
each of her findings of additional violations of the Act. VW& accordingly
di ssent and woul d adopt the rulings, findings, and conclusions of the ALJ
and i ssue her recommended Q der.

V¢ al so dissent fromthe najority's decision to, sua sponte,
sever the consolidated case fromthis matter. The decision to sever Case
Nunmber 83-C&7-D et al. fromthis case is not based on an objection from
any party since all of the participants desire consolidation. Nor is it
based on sone | egal or factual inconpatibility, for identical |egal and
factual issues surrounding a two and one-hal f year course of bargai ni ng and
| abor rel ations between Respondents and the URWare treated by the two
cases. However, assuming that sone kind of admnistrative efficiency is
served by the severance, the resulting nmajority opinion remans an
i nadequate and cursory treatnent of the vol umnous factual and | egal support
for the ALJ's deci sion.

Dat ed: Decenber 18, 1985

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional CGfice, the
General (ounsel of the Agricultural Labor Relations Board (Board) issued a
conpl aint which alleged that we, Tex-Cal Land Managenent, Inc., had viol ated
the law After a hearing at whi ch each side had an opportunity to present
evidence, the Board found that we did violate the | aw by suspendi ng seven

enpl oyees in O ew 64- because of their union activities, by contracting out
and subcontracting our swanping, irrigation, tractor and other work in 1981
and 1982, by hiring additional crews in the 1981 pre-harvest and 1982 pruni ng
seasons, which resulted in a loss of work for our regul ar crews, by
unilaterally transferring enpl oyees to different crews, by hiring workers
wthout first notifying the Uhited FarmVWrkers of Awrica, AFL-QQ (WW and
by refusing to pay benefits under the 1981-82 col |l ective bargai ni ng agreenent
wth the UFW The Board has told us to post and publish this Notice. V¢ wll
do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all farmworkers these rights;

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board,
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to" do any of these things.

» wWbhpE

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT subcontract or contract out bargaining unit work or otherw se
nake any other unilateral change in our agricultural enpl oyees' wages, hours,
or working conditions wthout prior notice to and bargaining with the UFW

VEE WLL restore and reassign to our enpl oyees the pre-harvest, pruning,
swanpi ng, tractor, irrigating, and other work which we illegally
contracted out or subcontracted out in 1981 and 1982.

VE WLL reinburse wth interest all of our present and forner enpl oyees who
suffered any | oss in pay or other noney | osses because we unl awf ul |y
contracted or subcontracted out their work, or unlawfully reduced their work
by hiring additional harvest crews in 1981 and additional pruning crews in
1982.
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VE WLL NOT di scharge, suspend, or otherw se di scrimnate agai nst any
agricultural enployee in regard to his or her enpl oynent because he or she has
joined or supported the UFWor any ot her |abor organization, or has
participated in any other protected concerted activities.

VEE WLL NOT transfer enployees to different crews wthout first bargai ni ng
wth the UFW

VEE WLL reinburse wth interest Lydia Rodriguez, Hernenegi|l do Mel endez,
Pascual Magal | anes, Esperanza Magal | anes, Roberto Hol guin, Antoni a Her nandez,

and Teresa Reazola, for any loss in pay because we illegally suspended themin
August 1982.

VE WLL nmake all paynents to nedical plans, health pl ans, pensions, and ot her
provisions in any contracts we sign wth the UFW

Dat ed: TEX- CAL LAND MANAGEMENT, | NC

By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ati ons Board.
e office is located at 627 Main Sreet, Delano, CGalifornia 92315. The

t el ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOT ReMOVE CR MUTI LATE
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CASE SUMARY

Tex-CGal Land Mangenent, |nc. 11 ALRB No. 31

Case Nb. 81-CE 64D et.

ALJ DEA S QN

The ALJ found that in 1981 and 1982 Respondent, who was prinarily engaged in
a grape grow ng operation, violated the Act in the fol |l ow ng respects:

1.

Respondent viol ated section 1153(a), (c) and (e) by hiring
excessi ve additional harvest crews in the 1981 harvest wthout notice to and

bargaining wth the Uhion, and for the purpose of reducing work for its
regul ar bargai ni ng unit enpl oyees.

Respondent vi ol ated section 1153(a) by refusing to tinely pay union dues and
benefits under the 1981-82 col | ective bargai ni ng agreenent .

Respondent viol ated section 1153(a), (c) and (e) in February 1982 by
del aying the start of the pruni ng season and hiring excessive
additional crews without notice to and bargaining wth the Union, and

for the purpose of reducing work for its regul ar bargai ning unit
enpl oyees.

Respondent vi ol ated section 1153(a), (c) and (e) by unilaterally changing its
enpl oynent application formin February 1982.

Respondent viol ated section (a), (c), and (e) by subcontracting and
contracting out bargaining unit work, wthout notice to and bargaining wth
the Lhion, and for the purpose of reducing work for its regul ar bargai ni ng
unit enpl oyees.

Respondent viol ated section 1153(a) and (e) in the 1982 harvest by hiring
workers in June and August 1982, transferring enpl oyees in July 1982, and

el imnating swanpi ng trucks, in July 1982, wthout proper notice to or
bargai ning w th the Uhion.

Respondent viol ated section 1153(a) in the 1982 harvest by the nanner
inwhichit hired workers in August 1982.

Respondent vi ol ated section 1153(a) and (e) of the Act by unilaterally
converting tabl e grape vineyards to raisins in the 1982 harvest, thus

reduci ng the harvest work for its regular bargaining unit enpl oyees, w thout
notice to or bargaining wth the Uhion.

Respondent vi ol ated section 1153(a) and (c) of the Act in August 1982
by suspendi ng seven nenbers of G ew 64 because of their union
activities.



The ALJ al so concluded that M. Dudley M Seele, father of the individual
who headed Tex-Cal, was a single integrated enpl oyer wth Respondent for the
purposes of the Act. She rejected Respondent's contention that deferral to
arbitration was appropriate as to five areas which are covered to varying
degrees by contractual provisions.

The ALJ also rejected an affirnati ve defense by Respondent that the Lhion's
bar gai ni ng conduct constituted bad faith bargaining in violation of Labor
Gode section 1154-. Wth the exception of two relatively mnor allegations,
all allegations agai nst Respondent were consi dered proven.

BOARD DEO S ON

The Board affirned w thout corment the decision of the ALJ on nost of the
i ssues but reversed or substantially nodified the ALJ's disposition of the
renai ni ng i ssues.

Gontrary to the ALJ, the Board did not find that TOLMand DM S eel e
constitute a single enploying entity. Wsing the NNRB s four factor test, the
Board determned that common ownership was entirely absent, that
interrelation of operations was present to a considerabl e degree, and that
common rmanagenent and conmmon control of |abor relations was not on a par wth
that in other ALRB cases where two functionally interrelated entities were
found to be a single enpl oyer.

The Board agreed with the ALJ that, wth respect to the hiring of additional
crews for the 1981 harvest, Respondent’'s actions caused a | oss of work for
Respondent ' s regul ar workers and were done in retaliation for the enpl oyees
havi ng engaged in protected activities. However, the Board determned t hat

si nce Respondent did need sonme extra crews during the actual harvest period
and si nce Respondent's regul ar enpl oyees did not suffer a | oss of work during
that period conpared to the previous year, Respondent's utilization of extra
crews was unlawrul only with respect to the two pre-harvest periods during
the 1981 harvest season.

Wil e agreeing wth the ALJ that Respondent viol ated section 1153(e) and (a)
of the Act by hiring workers in August 1982 w thout proper notice to and
bargai ning wth the Uhion, the Board reversed the ALJ's finding that the
nanner in which Respondent carried out that hiring constituted an i ndependent
1153(a) violation. The Board did not believe that Respondent coul d have
reasonabl y foreseen the chaoti c consequences of its failure to fully conply
with the notification provision.

Gontrary to the ALJ, the Board concl uded that Respondent's elimnation of its
own swanpi ng trucks in the 1982 harvest did not constitute a violation of
section 1153(e) and (a). The change was considered to be the type of
nanagenent deci si on which, |ike

11 ALRB Nb. 31



a partial closure, goes to the core of entrepreneurial control and is
therefore not appropriate for bargai ning. Bargaining over the effects of
the deci sion was not required because the General (Gounsel did not
denonstrate that the use of subcontracted trucks had any perceptibl e i npact
on the continued availability of enpl oynent.

Respondent ' s conversion of certain vineyards fromtable grape production to
rai sin production was found by the Board to be a crop change deci si on whi ch
lies at the core of entrepreneurial control and therefore does not require
bargai ning. However, the Board found that conversion coul d have been
expected to have a significant inpact on the continued availability of

enpl oynent and that therefore Respondent shoul d have given the Uhion notice
gf the conversion and an opportunity to bargai n about the effects of the
eci si on.

Goncerning the 1982 contract negotiations, the Board found that Respondent
did not exhibit bad faith inits handling of information requests or inits
proposal s on wages, pensions, and health plan benefits. Respondent's
conduct away fromthe table, while conplicating the Uhion's bargai ni ng task,
was out wei ghed by conduct at the table which reflected an intent by
Respondent to reach agreenent. In viewof the totality of the

ci rcunstances, the Board rejected the ALJ's concl usion that Respondent was
engaged in a course of surface bargai ni ng.

Respondent was ordered inter alia to make whol e the seven workers it had
suspended, rescind its unlawful unilateral changes upon request by the
Lhion, bargain collectively wth the Lhion regarding the effects of the

deci sion to convert grape acreage to raisin production, and make whole its
regul ar enpl oyees for the loss of work they suffered due to Respondent's
hiring of additional crews in the 1981 pre-harvest, its reduction of work
for the regular pruning crews in 1982, and its subcontracting or contracting
out of swanping work, irrigation and mscel | aneous work, and tractor work,
in 1981 and 1982.

D SSENT

Menbers V@l di e and Henni ng di ssented fromthe nmajority opinion insofar as it
reversed the opinion of the Admnistrative Law Judge. They woul d adopt the
findings of the ALJ and rule inter alia, that Tex-Cal Land Managenent, Inc.,
failed to bargain in good faith wth the Lhited FarmVWWrkers of Anerica,
AFL-AQ

Menbers Vél di e and Henni ng al so dissented fromthe najority's decision to
sever the consolidated case fromits consideration. They noted that no party
asked for severance and that the factual and | egal issues were intinmately
related in the two cases.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *

11 ALKB No. 31
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|. STATEMENT OF THE CASE

BEVERLY AXHLRD, Admnistrative Law Gficer: These cases were
heard before ne in Delano, Galifornia during 47 days of hearing in
1982 and 1983: Qctober 4, 5, 6, 1, 12, 13, 14, 18, 19, 20, 21, 25,
26, 27, Novenber 1, 2, 3, 4, 8, 9, 13, 11, 16, 17, 18, 19, 22, 23,
29, 30, Decenber 1, 2, 6, 8, 9, 13, 14, 15, 16, all in 1982, and
January 3, 4, 5, 6, 10, 11, 12, 13, 1983.°

Qders consolidating cases were issued on June 2, 1982, and
August 27, 1982. Conpl ai nts were issued and anended as fol | ows:

Qiginal Conplaint: June 2, 1932 (CDCB(lJ)).2
Frst Arended Conplaint: July 7, 1982 (Q2X 3(1L)).

'Ref erences to the transcri pt of testinony for the hearing are
given as "RT," followed by the Vol une nunber of the transcript in
Ronan nuneral s, then the pages of testinony. The Court Reporter
erroneousl y nunbered certai n volunes of testinony. In this decision
they will be referred to by their correct nunbers, as follows:
January 4, 1983, XLl (listed as ILl); January 5, 1983, XLII (listed
as ILIl); January 6, 1983, XLIII (listed as ILIIIl); January 10,
1983, XUV (listed as ILIV); and January 11, 1983, XLV (listed as
ILV).

2(33nera| Gounsel 's Exhibits are referred to herein as "Q&X "
Respondent's Exhibits are referred to herein as "RX" Chargi ng
Party's exhibits are referred to herein as "(PX " Admnistrative Law
dficer's exhibits are referred to herein as "ALOX "
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Second Anrended Gonpl ai nt : August 5, 1982
(GX8 (1R ).

Third Amended onsolidated Gonplaint: August 27,
1982 (A&X 8 (1M ).

Fourth Anended Gonsolidated Gonpl aint: Novenber 3
1982 (during hearing). (Q2X8(1Y)).

The conplaint alleges violations of Sections 1153 (a), (c), (d),
and (e) of the Agricultural Labor Relations Act, herein called the
Act, by Tex-Gal Land Managenent, Inc. and M. Dudley M Seele. The
General Qounsel contends that M. Steele is a joint enployer wth
Tex-CGal Land Managenent, Inc., wthin the neaning of the Act. This

issue is discussed in Section XV of this Decision, infra. For

purposes of clarity, throughout Sections I-XIl of this Decision the
term"Respondent” is used to refer solely to Tex-Cal Land Managenent,
Inc. The specific responsibilities and obligations of M. Seele

under the Act are discussed in Section XV, infra

The conplaint is based on ten charges and anended charges fil ed
by the Lhited Farm Wrkers of Awerica, AFL-AQ herein called the
Lhion or ULFW and by M. S lvano R Reyes. The charges were filed as
fol | ons:

31-CE64-D June 4, 1981 (AW (QX 8(1A)
81-C&74-D June 9, 1981 (URW (Q2X 8(1B))
81- & 2@B-D Septenber 11, 1981 (URW (QX 8(10)
82-C&66-D My 14, 1982 (W (QX 8(1D)
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82-CE66-1-D May 25, 1982 (UAW (QAX 8(1B)

82- (& 66-2- D August 2 1982 (URW (QX 8(1F))

82- (& 66-3-D August 2@ 1982 (AW (QX 3(1G)

82-C&79-D My 25, 1982 (UAW (Q&ZX 8(1H)

32-CE146-D August 2@ 1982 (LAWY (Q&2X 8(11))

82-(E186-D Cctober 7, 1982 (Reyes) (QACX 8(1X))
The charges were duly filed and served on Fiespondent.3 Prior to and
during the hearing Respondent noved to defer certain proceedi ngs to

arbitrati on under the

3(]”narge 82-CE79-D (&X 3(1H) was inadvertently omtted from the
Third Arended (onsolidated Gonplaint, and an BEratum was filed by the
Del ano Regional Drector to that effect (GX 8(1U)). That charge was al so
dropped from the caption of the Fourth Anended (onsolidated Conpl ai nt
(X 8(1Y)). In its place, the caption refers to a charge, 82-C& 134-D
not a part of this case. A the tine the Fourth Arended Conpl aint was
filed (RT XXX1:32) no nention was nmade of this change, and the error

appears to be clerical.

Charge 2-C(E186-D (QAX 3(1X), filed by M. Reyes during the
hearing, was settled by the parti es.

Respondent admts to proper service of all charges except 82-CE 66-3-D
(&X8 (1G) . This charge alleges a refusal to bargain on the part of
Respondent and M. Dudley M Seele. Respondent's objection to service of
this charge appears sinply to be the inclusion of M. Steele. The Proof of
Service indicates that on August 20, 1982 three charges were mailed by M.
Deborah MIler. Two of the charges 82-(E66-2-D and 82-C&14S' D were
mai led to "Tex-Cal Land Managenent, Inc., 1215 Jefferson &., Delano, CA
93215." (See GO(;SﬁIF, [1).) The third charge, the one in questlon (SZ-CE—
66-3-D , was mailed to "Tex-Cal Land Managenent, Inc. /Dudley Seele,
1215 Jefferson S., Delano, CA 93215." (See &S 3(1G). Respondent does
not object to any alleged failure to serve this charge in its Post-Hearing
Brief. | find that all three charges were properly mailed on the sane
date, as indicated by the Proofs of Service. Respondent does not indicate
any prejudice by the inclusion of M. Seele’s nane in the service. It
appears that Respondent's objection is the nore general objection of
including M. Steele as a joint enployer. The issue of M. Seele' s status
is discussed in Section XV of this Decision, infra. | find that all
charges were properly served on Respondent .
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col | ective bargai ni ng agreenent between Respondent and the

Lhion.4 | denied the notion. In its Post-Hearing Brief

Respondent renews its notion. This issue is discussed in Section IV of

this Decision, infra.

Al parties were afforded an opportunity to participate in the
hearing. During the hearing 53 w tnesses were call ed, ° and a total of
223 exhibits were offered into evidence.6 Briefs were submtted by
Respondent and the General (ounsel at the cl ose of the hearing.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the briefs filed by the
parties, | nake the findings of fact and conclusions of law stated in

the fol l ow ng sections of this Decision.

. JIRSOCITON
Respondent is a CGalifornia corporation conducting agricultural

operations in Kern and Tulare counties. It is

‘R 8 a@x8 (IN .

5Appendix B lists the wtnesses and gives the transcript
references for their testinony.

6Appendi ces GF list and describe the exhibits, and give
transcript references for their narking for identification,
introduction into evidence, rejection, or wthdranal. In three
Instances, the reporter's transcript incorrectly referred to an
exhibit at the tine it was narked and/or introduced. The correct
information is given in the appendi ces. The incorrect references were:
RT V113 (A&2X 38 incorrectly referred to as QX 36); RI MI:1&b
(A&X59 incorrectly refarrad to as GQX58); and RT XIl:6 (GCX 88
incorrectly referred to as QX 87).
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an agricultural enpl oyer wthin the neani ng of Section 1140.4 (c) of
the Act.
The Lhion is a labor organization wthin the neaning of Section

1140. 4(f) of the Act.

1. SUMARY GF ALLEGED UNFAI R LABCR PRACTI CES

The General Gounsel alleges that in 1981 and 1382 Respondent
engaged in a pattern of activities designed to underline and
discredit the Uhion. The alleged unlawful activities of Respondent
fall into six groups:

1. During the summer harvest season of 1981, Respondent, w thout

notice or bargaining wth the Uhion, unilaterally hired a large

number of extra crews for the purpose of reducing work
opportunities for its regular crews because of the Union
activities of those regular crews. This is alleged to violate

Section 1153 (a), (c) and (a) of the Act.

2. Beginning in Cctober 1981 Respondent refused to pay union

dues and benefits as required by the collective bargaining

agreenent between Respondent and the Lhion. This is alleged to
violate Section 1153(a) of the Act.

3. In February 1982, Respondent, wthout notice or bargaining

wth the Uhion, hired additional workers for the job of pruning

and tying grapevines, for the purpose of reducing work
opportunities for its regular crews because of the Uhion

activities of those regul ar crews.
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This is alleged to violate Section 1153(a), (c), and (e) of the

Act .

4. During 1981 and 1982 Respondent, w thout notice or bargai ni ng

wth the Whion, unilaterally subcontracted out bargaining unit

work. This is alleged to violate Section 1153 (a), (c), and

(e).of the Act.

5 During the summer harvest of 1982, Respondent engaged in a

nunber of actions designed to discrimnate against its regul ar

wor kers because of their Uhion activities, including unilaterally
changing seniority procedures, elimnating bargaining unit
swanpi ng work, discrimnatorily suspending and refusing to hire
pro--lhion workers, and wunilaterally converting sone of its
vineyards to raisins. These actions are alleged to violate

Section 1153(a), {c), and (e) of the Act.

6. S nce March 1982, Respondent has engaged in bad faith surface
bargai ning wth the Lhion. This is alleged to violate Section 1153
(a) and (e) of the Act. Respondent denies the General (ounsel's
allegations, and al so asserts that the Uhion engaged in bad faith
bargai ning in connection wth item®6, above.

In addition to the above allegations, the General (ounsel alleges
that M. Dudley M Seele is a joint enpl oyer wth Respondent, wthin
the neaning of Section 114@4(c) of the Act. Respondent and M. Steele
deny that M. Seele is a joint enployer, and assert that M. Seele
was denied due process by the General (Gounsel's insistence that M.

Seele bargain wth the Uhion.
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V. RESPONDENT" S MOTI ON TO DEFER PROCEED NGS TO
ARBI TRATI ON

Respondent twice noved to have certain of the unfair |abor
charges deferred to arbitration between Respondent and the Uhion
pursuant to the arbitration provision of the collective bargaining
agreenent (ACX 3(1N; RX8). | denied those notions, and Respondent
filed an appeal wth the Agricultural Labor Relations Board (herein
"Board" or "ALRB') (Q2X 8(1P)). The Board deni ed Respondent's appeal ,
but stated that Respondent was not precluded from briefing the
deferral issue in its post-hearing brief (GX8(1Q). In the Post-
Hearing Brief for Respondent (page 71) Respondent renews its notion.
Respondent contends that the allegations relating to refusal to pay
Lhion dues and benefits, and changes in seniority systens, should
have been deferred to arbitration under the collective bargaining
agr eenent .

The paraneters of deferring unfair |abor practice charges to
arbitration under the Act have not been fully determned by the
Board, but an analysis of the deferral practice under the National
Labor Relations Act (NLRA) shows that the instant case is clearly not

one in which deferral woul d be appropriate even under the NLRA !

1t nay be that the deferral policy under the NLRA is nore

liberal than a policy under the Act, due to provisions in the N.RA
whi ch specifically favor arbitration. It is clear, however, that even
under the N.RA the instant case is particularly wunsuited for
deferral, as explained in the text. In Sun Harvest, Inc., 81-CE131-
SAL (Novenber 22, 1931), Admnistrative Law Oficer Ruth M Friednan
di scussed the possibility that deferral policy under the NLRA m ght
be
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The whol e idea behind the deferral policy under the NLRA is that
deferral to arbitration is appropriate where the parties have a stable
history of successfully resolving disputes in that rmanner, and where
there is no plausible claimthat the enpl oyer is engaging in a pattern
ained at infringing upon the enpl oyees' rights. Thus in the |eadi ng

case of (ollyer Insulated Wre (1971) 192 NLRB 837, 77 LRRVI 1931, the

NLRB noted that the dispute at issue was
"wthin the confines of a long and productive collective
bargai ning relationship. The parties have for 35 years, nutually
and voluntarily resolved the conflicts which inhere in collective

bargaining.... [No claimis nade

nore liberal than under the Act:

"The federal cases are based on provisions of federal |aw
accommodat ing and preferring arbitration. Arguably, the |aw under
the Agricultural Labor Act is different. Section 10(a) of the
NLRA unlike Labor Gode Section 1160, which corresponds to it,
states that the power to prevent any person from engaging in an
unfair labor practice 'shall not be affected by any other neans of
adjustnent or prevention that has been or may be established by
agreenent, law or otherwse.” Section 203 (d) of the Taft-
Hartley Act, which finds no parallel in the ALRA states that
"Anal adjustment by a nethod agreed upon by the parties is
declared to be the desirable method for settlenent of grievance
disputes arising over the application or interpretation of an
existing collective bargaining agreenent.’ Thus the NLRA unlike
the ALRA specifically i1ncorporates collective bargai ning agree-
nents in its enforcenent schene. Labor Code Section 1160.9 states
that the procedures set forth in the chapter headed ' Prevention of
Unfair Labor Practices and Judicial Reviews and Enforcenent' "...
shall be the exclusive method of redressing unfair |abor
practices." The N.RA does not have, a corresponding section."
(Crde)r Ganting Mtion to Defer to Gontract Qievance Procedure,
p. 7.
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of enmty' by Respondent to enpl oyees' exercise of protected
rights.” (77 LRRMat 1936)°

Even the briefest glance at the previous relationship between
Respondent and the Lhion reveals a history so at odds wth the notion
of a "long and productive collective bargaining relationship" that
Respondent's position for deferral here is extrenely tenuous at best.
As described in nore detail in Section M of this Decision, infra,
Respondent, in the eight years since the Lhion' s organizing drive and
certification, has been found by the Board to have engaged in
nunerous unfair labor practices including "discrimnatory |ayoffs,
threats of loss of enploynent, and interrogation of enployees
concerning union affiliation and synpathies," (3 ALRB No. 14, p. 2
(1977)); denial of access to ULhion organizers, including having the
organi zers inproperly arrested and physically beaten and carried from
the premses (3 ALRB No. 14, pp. 9-10 (1977); interfering wth the
rights of enployees, including reducing hours because of Union
activities (5 ALRB Mb. 29 (1978); wunilaterally contracting out work
wthout bargaining wth the thion (8 ALR3 No. 35, p. 2 (1982); and
discrimnatorily laying off workers because of their Uhion support (3

ALRB No. 85, p. 8 (1982). Further,

8The Gl lyer case was nodified by the NLR3 in certain respects
in General Anerican Transportation Corporation 223 NLR3 No. 102, and
Roy Robinson Chevrolet, 228 N.RB No. 133, 94 LRRM 1474 (1977).
However, these cases do not change the basic policy, stated in
ol lyer that deferral should be nade in cases where the deferral is
consistent wth the overall policy of the NRA and where no
viol ations of individual enployee rights are all eged.
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as Respondent itself points out in its notion to defer, in the two-
nonth period fromJuly to Septenber 1982, there were thirteen separate
grievances filed by the Uhion over the matters at issue here.

Therefore, because (1) the instant case involves allegations of
denial of individual enployees' rights; (2) the past history of |abor
rel ati ons between Respondent and the Whion is fraught wth conflict;
and (3) General (ounsel alleges that Respondent is engaged in a
pattern whose direct aimis to undercut the enpl oyees' support of the
Lhion, deferral to arbitration would be inappropriate under the
deferral policies described above.

There is another, equally inportant reason why deferral to
arbitration is not appropriate in the instant case. As noted in the
Summary of Aleged UWnfair Labor Practices (Section Il of this

Deci sion, supra), the General Gounsel is here alleging a whole pattern

of anti-Uhion actions on the part of Respondent. If certain of these
allegations are deferred to arbitration, the record in this case woul d
not contain the entire picture. It would then be nore difficult to
under stand whether there is in fact a pattern of anti-Union actions by
Respondent. Wthout the fullest possible record, both the
Admnistrative Law Oficer and the Board would be deprived of the
totality of the facts in naking their respective determ nations.

For all the above reasons, | find that it would be inappropriate

to defer any of the alleged unfair |abor
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practices to arbitration. Accordingly, Respondent's Mtion to Defer
Proceedings to Arbitration Subject to the ol lective Bargaining
Agreenent (GX 3(IN; RX8; Post-Hearing Brief for Respondent, p.
71), is hereby deni ed.

V. O/ERM BEWGF CPERATI ON GF THE FARM
RESPONDENT S SUPERV SCRS

Respondent is a California corporation engaged in agriculture in
Kern and Tulare counties. Respondent's prinary business consists of
growng and harvesting table grapes (RT 11:47-48). Respondent al so
grows sone other crops, including al nonds and plumtrees (RT II:47-
48) .

M. Dudley Randolph Steele is Respondent's president.

M. Seeleis the son of M. Dudley M Steele.9 M. Dudl ey

Randol ph Steele is known by the nane Randy Steele, and wll be so
called herein. As president of Respondent, Randy Steele has authority
over all of Respondent's busi ness operati ons.

M. David Caravantes is Respondent's [Orector of Industrial
Rel ations and bargaining representative. Hs duty is to oversee all
of Respondent's operations, including "Seeing that a crop is planted,
harvested, taken care of. Hring people to see that these tasks are
acconpl i shed" (RT 11:43). M. Caravantes del egates responsibility for
the various farmng and busi ness operations of Respondent, and checks

to

o Inthis section | do not discuss whether M. Dudley M
Seele is an ower of Respondent or in sone other way 2 joint
enpl oyer wth Respondent. M. Dudley M Seele'5 connections to
Re?pondent are discussed in Section X'V of this Decision,
infra.
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see that these operations are carried out correctly. M. Caravantes
spends nost of his tinme in his office, but goes out to the fields
about a quarter of his tine. He is famliar wth Respondent's field
operations, and knows all of Respondent's forenmen by nane.

M. George Johnston is Respondent’'s Personnel and Safety Drector.
M. Johnston is involved in such areas as Respondent’'s nedical plan
for its enpl oyees (RT MI11:19), and he is al so concerned wth carrying
out decisions as to how nany crews to hire, and which crews to hire,
for given farmng operations (RT 11:91). M. Caravantes testified that
he "usually discuss[as] that" wth M. Johnston, and M. Johnston
"usual |y nakes a recommendation. It's never been overruled yet" (RT
[1:91). M. Johnston testified "Randy Steele is ny immediate
supervisor. | go to David [CGaravantes] for anything to do wth
admni stering the contract and possible grievances, work very close
wth David as far as that area goes" (RT XXXV 31).

In addition to M. Randy Seele, M. GCaravantes, and M.
Johnston, Respondent stipulated that the follow ng naned individual s
.were supervisors wthin the neaning of Section 1140.4 of the Act
(follow ng each nane is the individual's title):

Robert o Domi nguez ( Super vi sor)
Denni s Thonas ( Super vi sor)

Luci ano Gonzal es ( Super vi sor)
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Joe Medina, Jr. (Supervisor)
Bill Pritchett (Supervisor)
Carl os Qunitana (Super vi sor)
M ke Gonzal es ( Super vi sor)
Leonar do Bazul dua ( Super vi sor)
Hias Qiterrez (Supervisor)
Ji mmy Bado (For enan)
Rosi e Juar equi ( For enan)
Zack Lumtap (Forenan)
Mary Feliscian (Forenan)
Joe Medina, &. (Forenan)
Berta Medi na (Forenan)
John Gal i ndo (For enan)
Lupe Arreol a (Forenan)
Candi do Lopez (Forenan)
Gonrado Sosa ( For enan)
Maria Garcia (Forenan)
Antonio Prieto (Forenan)
Cavi d Barrera (Forenman)
Donmingo Ruberto (Forenan)
Rodol fo G anada ( For enan)
Eduar do Garci a (For enan)
Leonar do si ador (Forenan)
Ber ni e Labasan (For enan)
Eddi e Gal i ndo ( For erman)
Lupe Zacari as (Forenan)

Isidro S|va (Forenan)
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Quadal upe Bazal dua ( For enan)
Julian Canat e (For enan)

Longi no Gnzal es (For enan)
Ruth S |va (Forenan)

Yol anda Peragri na (Forenan)
Eren Gl |l egos (Forenan)
Rogel i o Sol i man ( For enan)
GG Qiver (Forenan)
Benjamn Gl | egos (For erman)
(onst anti no Regaspi  ( For enan)
Flinon Qtiz (Forenan)

Rogel i o Rodri guez (Forenan)
Anuar Gonzal ez (Forenan)

Paul Mendoza (Forenan)

Jorge Midal (Forenan)

Est eban Agpai za (For erman)

Ber nardo ol ant as ( For enan)
Transly Menor (Forenan)

Gonst anti no Gl i ndo ( For enan)
Henry Tori bi o (Forenan)

Valentin Arrel i ano (Forenan) 12

lQhespondent stipulated that the lists of crew bosses
(forenmen) for 1981 and 1982, as found in General
13 and 14, were supervisors wthin the neaning of the Act (RT V:110).
Those lists showthe follow ng individual s and their crew nunbers:

1981 Orew Bosses (Q2X 13):
(#54); Mry Feliscian (#56);
(#53); John V. Gilindo (#52);
(#61); CGandido Lopez (#59);
S ador (#45); Jorge M dal

Qounsel 's Exhibits

Rosi e Jaur egui
Zack Lumtap (#57);
Lupe Arreol a (#53);
Hias Qutiarrez (#64);

Jinmy Bade

Gilia Hrrera
Leonar do
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The status of other individuals including alleged |abor
contractors Lenuel Lefler, Frank Herrera, Eiwn Glapon, George
Borroga, Glbert Renteria and Ronulo Media Longboy, is discussed in

the rel evant sections of this Decision infra.

M. WONACTTMTIES AT RESPONDENT S BUSI NESS
A. Certification of the Uhion, and Respondent’'s Prior
ALRB Litigation.

Respondent's history of litigation concerning unfair |abor
practices under the Act began wth a decision by the Board on February
15, 1977 (3 ALRB Nb. 14). In that case the Board found that during the
Lhion's organi zing canpai gn in 1975 Respondent had conmtted a nunber
of unfair labor practices. The Board held that Respondent had

unl awf ul | y deni ed access to Lhion organi zers in violation of the Act,

47); Bregidio (Eddie) Galindo (#48); BHrem Gl egos (#49);
Reynal do (Berni e) Labasan (#53); Quadal upe Zacarias (#46);
Est eban Agpai za (#44); Bernardo Cal antas (#43); Transly Menor
(£42); Gonstantin Galindo (#41); Henry Toribio (#40); and
Valentin Arrell ano (#39).

1982 CQew Bosses (AX 14): Jimmy Bado ($54); Rosie
Jaurequi  ($51); Zack Lumtap (#57); Mary Feliscian (#56); Joe
Mdina S. (#55); Berta Medina (#55); John Galindo (#52);
Lupe Arreola (#53); Candido Lopez (#59); Conrado Sosa (#54)7
Mria Garcia (#33); Antonio Prieto (#37); David Barrera
(#36); Domngo Ruberte (#35); Rodol fo Ganada (#34); Edwardo
Grrcla (#33); Leonard S ador (#45); Bernie Labasan (#47);
Eddie Galindo (#48); Lupe Zacarios (#46); Tanti
[Gnstantinol] Glindo (#41);lsidro Slva (#32); Qadal upe
Bazal dua (#31).; Julian Ganmate (#30); Juvenal Mntenayor
(#29); Longino Gnzalez (#28); Ruth Slva (#25); Yolanda
Peragrina (#24); Hrem Gllegos (#23); Rogelio Solinman (#22);
GG Qiver (#21); Benjamn Gl |l egos (#20); Gonstanti no Regaspi
(#19); Hlinon Qtiz (#13); Rogelio Rodriguez (#17); Anuar
Gonzal ez (#15); and Paul Mendoza (#15).
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and that the nanner in which Respondent did so also violated the Act
by intimdating workers:

"The record showed that on [Septenber 3¢ 1975], five
organi zers were arrested for trespassing on the Respondent's
property, and that one of the organizers, Vasquez, was lifted
bodily by one of the Respondent's supervisors, carried sone
distance and deposited on the roadway skirting the field. This
activity occurred in the presence of a substantial nunber of

wor ker s.

[Oh October 3, 1975 Randy Steele ... physically noved
organi zer Geen several hundred feet to the vehicle in which he
and his conpanion had arrived. The evidence is that Geen
attenpted to resist this handling, but to no avail. QGeen
testified that in the course of these events he was scratched and
bloodied and his shirts were torn, he was thrown down several
tinmes, grabbed around the neck, and had his arns tw sted by Randy
Seele.... There is no substantial dispute that Geen was forcibly
restrained in the back of his pick-up truck by Randy Steele, a nan
3-9 inches taller and one hundred pounds heavier than he. The
record contains no evidence of an immnent need to Ssecure persons
agai nst the danger of physical harmor to prevent naterial harmto

tangi bl e property interests.

"n Septenber 30, the record reflects that a super-
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visor 'bear-hugged and physically carried an organizer from
Respondent ' s property and deposited himon a public roadway. This
activity occurred in the view of the workers. Oh Cctober 1, the
evidence is that an organizer, again in the presence of the
wor kers, was pushed and ki cked several tines and forced fromthe
property by a supervisor. Oh Cctober 2, two organizers were
prevented fromleaving in their vehicle, one was pushed, a punch
was directed at the other, all in view of workers. On Qctober 3,
as Respondent's wtness testified, one organi zer was physically
carried, despite his struggles, at |east several hundred feet and
physically restrained in the bed of a pick-up truck and anot her
was led by the armthe sane distance. They were forced off the
property. Again, these incidents occurred in the presence of
workers.... "

(3 ALRB N\o. 14, pp. 6, 9-10, 12-13. Footnotes omtted.) The
Boar d concl uded t hat

"The bitterness and chaos which historically has characterized

the situation in agricultural |abor wll never be alleviated if

physical confrontation of this sort is allowed to occur

W thout sanction.” (3 ALRB No. 14, p. 10)

In the sanme case the Board upheld the Admnistrative Law
Oficer's findings that Respondent violated the rights of its
enpl oyees by engaging in "discrimnatory |layoffs, threats of |oss of
enpl oynent, and interrogation of enployees concerning union

affiliation and synpathies...." (3 ALRB No. 14, p. 2
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h June 1, 1977, the nion was certified as the exclusive
collective bargaining representative of Respondent's agricultural
enpl oyees. 1

O April 24, 1979 the Board decided a second unfair |abor
practices case involving Respondent (5 ALRB No. 29), concerning events
which occurred in Septenber 1977, three nonths after the Uhion was
certified and while negotiations for a contract were taking place. The
Board affirned the Admnistrative Law Cficer's findings that
Respondent reduced the hours of work for an enpl oyee because of that
enpl oyee's Lhion activities as a negoti ator:

"M. Rvera continued working ten hours per day
after his reassignnent .... until Septenber 16 [1977], the
day after a negotiating session between Tex-Cal and the
UFW [which M. Rvera attended as a Whion negotiator], On that
day, in the mddle of the workweek, M. Rveras naxi mum hours
were cut to 8 at which level they renained through the tine of
the hearing. No other nenber of M. Rvera s crew was reduced in
maxi num hours from 1@ ... No substantial reason was advanced as
to why only M. Rvera at the Poso Ranch was cut to 8 hours per
day. ...

"[N o substantial business justification existed and ... the
reduction, perpetrated upon a union negotiator, was inherently
destructive of inportant enployee rights." (5 ALRB No. 29,
Decision of ALQ pp. 2321, 31).

“"The certification took place after the Board s Partial
Deci sion on Chal lenged Ballots, 3 ALRB No. 11 (February 12, 1977). The
el ection took place on Cctober 8, 1975.
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Oh May 11, 1978 Respondent and the Whion signed a collective
bargai ning agreenent. That agreenent remained in effect until
Novenber 2, 1979. Oh that data a second agreenent was signed, which
renained in affect until July 31, 198

O Novenber 24, 1982, the Board decided a third case
involving Respondent, in which it held that Respondent had
coomtted a nunber of unfair |abor practices in 1979 and 198@ duri ng
the termof the two contracts wth the Lthion (8 ALRB No. 85).

The Board found that on four separate occasi ons Respondent
unl awf ul | y subcontracted out bargai ning unit work:

"In each of the four instances the Whion was given

nei ther notice nor an opportunity to request bargaining to

nake such changes [subcontracting bargaining unit work to

anot her agricul tural enployer] or about the effects of such

changes on the unit enpl oyees' terns and conditions of

enpl oynent. " (8 ALRB No. 85, p. 8)

In the sane case, the Board also found that in 1983 Respondent
unlawful |y discharged the entire harvest Gew No. 64 "because of
their concerted protests concerning working conditions” (8 ALRB Nb.
85, p. 8).

A'so in the sane case, the Admnistrative Law Gficer found that
in 1982 Respondent unlawful ly suspended seven enpl oyees because of
their union activities, discharged one enpl oyee because he filed a

gri evance agai nst Respondent, and
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laid off three enployees because they had engaged in protected
concerted activity (8 ALRB No. 85, Decision of ALQ. Respondent and
the Lhion agreed to a settlenent concerning these enpl oyees.

After the expiration of the second coll ective bargai ni ng agreenent
on July 31, 1984 the parties reached apparent agreenent on a third
contract, but on August 1, 1987 Respondent refused to sign that
agr eenent . Respondent's refusal to sign that agreement was the

subject of a fourth case before the Board, which is still pending. 12

B. Lhion Activities S nce August 198¢

As noted above, the second collective bargai ning agreenent
expired on July 31, 1980, and although agreenent had apparently been
reached on a new contract, Respondent refused to sign that contract in
August 1980. The instant case concerns alleged actions by Respondent
since its refusal to sign that contract.

From August 1980 through Cctober 1981, there was considerabl e
Lhion activity anong Respondent's workers ai ned at getting Respondent
to sign a new contract.

During the period from August 1980 through June 1981, the
testinony shows that in virtually all of Respondent's regular crews

there was open Uhion activity by the workers, done in

12On May 15, 1981 the Board held that Respondent’'s refusal to sign
the previously agreed-to and initialed agreenent was a per se
violation of Section 1153(a) and (e) of the Act. Tex-Gal Land
Managenent, Inc. 7 ALRB No. 11. The Qourt of Appeals reversed and
renanded the case to the Board for a determnation whether the refusal
to sign was actual bad faith. (See Tex-Cal Land Managenent, Inc. 8
ALRB No. 85, p. 5 n. 4).
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the presence of the craw foranen. 13 \irkers wore Wnion buttons sayi ng
"V¢ want a contract” ("Querenos contracto"), discussions were had
about the desire for a contract and for higher wages, and |leaflets
were passed out. These activities took place in the fields before
work, during breaks, and during lunch, often in the presence of craw
forenen. There was testinony to these activities in at |east seven
of the ten craws regularly working during that tine. (RT V:96-1¢;
W:47-43; 141-145; X1:6-9; X11:56-57; XV 16-17). ™
In April 1981 negotiations began again between the UWhion and
Respondent. Ms. Deborah MIler was the main negotiator for the Uhion,
and attorney Sd Chapin was the main negotiator for Respondent. M.
Randy Steele was also present for Respondent, and later in the
negotiations M. Caravantes and M. Johnston attended (RT XXV:12).
Ms. Mller testified that she felt that after a few nonths no
progress was being made. In June 1981 she organized a picket |ine at
Respondent's offices, and in August 1981 she organized a work
stoppage and picket line at Respondent's offices. She testified that
"[T] he nessage they [the workers] were giving at those denonstrations
was that they wanted a contract and that they wanted the conpany to
bargain and get a contract” (RT XXV: 19 .
Bt vas stipulated that the crew forenen were supervisors

wthin the neaning of the Act. See note 10, supra.

14Thes,e activities took place in Gews 52, 54, 55, 56,
57, 59, and 64. General Qounsel's Exhibit 41 is a copy of the
leaf lets distributed to the crews by the Lhion stewards in the crews.
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The first picket |ine took place on June 22, 1981 at Respondent's
offices. The picket line took place after work. During work earlier
that day there was discussion in the crew about the picket |ine, which
took place in front of the forenmen. Lhion stewards told the workers
that "we were going to forma picket line at the conpany because we
wanted a contract” (RT M:49). After work the workers assenbled in
front of Respondent's offices. Approxi nately 143150 workers at-
tended, carrying flags and banners stating that they wanted a contract
and higher wages. M. FRandy Seele and M. Johnston were at
Respondent's offices at the tine, and were seen outside the offices at
various tines by the workers. The picket line activities lasted for a
couple of hours (RT V:1@B-1; M:58351; X1:11-13; X11:59; XM:15-
16).

Wiile the workers were assenbled in front of the Respondent's
offices, there was undisputed testinony that. M. Dudley M Seele
(called by the workers "Buddy" Seele) was present, and was
phot ogr aphi ng the workers on the picket line. M. Dudley M Seele was
seen at tines wth M. Johnston. He spent approxinately hal f an hour
phot ogr aphi ng the workers (RT V: 1b-1@8; M :5851; X|1:12-14; X\M:15).

As | have noted supra, M. Dudley M Steele's status as a possible

joint enployer wth Respondent is discussed in Section XIV of this

Decision, infra, and | nmake no finding here concerning whether M.

DM Seele's actions in photographing the workers was done as a

supervi sor or agent of Respondent. | do not
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rely on this photographing incident in naking ny findings
concer ni ng Respondent .

The second picket Line took place on August 3, 1981 at
Respondent' s offices. During that norning, there was di scussion anong
the workers in the crews about the upcomng picket line, often in the
presence of forenen (RT V:1@B; M: 52, 146; XIl: 64-67). M. Aurelia
Avarez, a worker in Qew 59, testified that "Wen [crew forenman
Candi do Lopez] becane aware that we were going to |leave at noon, he
told us that we were going to be fired" (RT V.1@8). M. Lopez was
called to testify by Respondent, but was not asked about this
incident. During that same norning, M. Johnston told two workers in
Qew 64, M. Lydia Rodriguez and Ms. Rosa Casades, that they shoul dn't
go on the picket line, and that the conpany was willing to pay $4.6J
wages: "He said '1'Il pay four -- sixty. Don't go to the picket |line "
(RT X11:67). "[George Johnston] said, 'Rosa, don't leave. V¢ are
offering you 46@ ... ' " (RT XX 1:59.

The workers in all ten regular crews stopped work and |eft at
noon, several hours before the day's work was scheduled to end. They
assenbled on a picket line in front of Respondent's offices. The
najority of workers fromall the regular crews atended: Gews 51, 52,
54, 55, 56, 57, 58, 59, 61, and 64. A total of approxinately 42
workers were on the picket line. They wore Uhion buttons and carried
Lhion flags and signs which "said we wanted $4.S3 and we wanted a

contract and nore, that they woul d rai se our wages, and for
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themnot to lie to us" (RT V110. Police were present in the area,
patrolling along the blocks. M. Randy Steele, M. Caravantes and M.
Johnston were present. The picketing |asted approximately four hours
(RT V:1¢8-114; 71:52-54, 146-151; X1:17-21; XI11:67-68; XV.29.
General (ounsel's Exhibit 38 is a picture of the August 3, 1981
pi cketi ng.

During the August 3rd picketingg M. Doug MDonald, whom
Respondent stipulated was at the tine a supervisor wthin the neaning
of the Act (RT 71:55), went to a woman in the picket |ine who was
carrying a Lhion flag and took the flag away fromher, hit her, broke
the flag, and threwthe flag to the ground (RT 71: 55-56) .

Fol I ow ng the picket lines of June 22nd and August 3rd, a worker
in Gew 59, M. Mitilda Lopez, testified that her forenman's attitude
changed towards the workers in the crew

"A  WII, he would pressure us nore.

Q And can you describe that, what you nean by that ?

A Wll, he wouldn't ike the work the way we were

doingit. H'dgive us nore work. He'd push us. If we

did the deleafing, he didn't like it. Everything that we

did, he did not like."

(RT XM : 17)

Fol l ow ng the picket lines of June 22nd and August 3rd, bargai ni ng
continued and an agreenent was finally reached on a new contract in
Septenber 1981. h Cctober 4, 1981 the new contract was signed by
Respondent and the Lhion. It's effective dates ran fromJune 11, 1981

through June 6, 1982 (QCX -52).
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In April 1982 bargaining began on a contract to follow the
expiration of the contract due to expire on June 6, 1982. Agreenent
was not reached. The details of this bargaining are discussed in

Section X|I of this Decision, infra

M. HRNGADDTIONAL CREVS DR NG 1981 HARVEST
A H ndi ngs of Fact.

The General Qounsel alleges that during the 1981 harvest,
Respondent hired a large nunber of additional crews, wthout
bargaining wth the UWhion, for the purpose of reducing work for
regul ar Uhi on crews.

During the 1980 harvest, and in the early summer 1981 pre-
harvest, Respondent had ten regular crews working: Gews 51, 52, 54,
55, 56, 57, 58, 59, 61, and 64. As described in Section M of this

Decision, supra, these crews participated openly in Union activities,

including wearing Lhion buttons, distributing and discussing Uhion
literaure, and participating in the tw picket lines in June and
August, 1981. These activities were known to Respondent. The
General Gounsel alleges that follow ng these picket |ine activities,
Respondent hired additional harvest crews in 1981 for the purpose of
reducing the work opportunities for the regular crews because of
their Udion activities.

There is no essential dispute concerning the facts, though there
Is a dispute as to Respondent's reasons for its actions in the 1981
harvest. An examnation of the enploynment records for the 19897
harvest, (GCX 11), shows that in 1987 Respondent used the tan regul ar

crews, and only those crews,
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for its pre-harvest and harvest work. The records show that from July
9, 1980 through Novenber 19, 1980 Respondent had all the ten regul ar
crews working every day each week, except Sundays. In that entire tine
there were only five days (other than Sundays) when the crews did not
work, and three of those days were Saturdays. 15 Respondent did not
enpl oy any addi tional harvest crews during the 1989 harvest.

The pattern for the 1981 harvest is quite different. The records
(&X 19 showthat beginning on July 24, 1981, Respondent began hiring
additional crews. Harvest crews, generally contained 49 nenbers (RT
[1:14); thus Respondent hired several hundred additional workers for
the 1981 harvest.

There is no doubt that by enploying as many as 2@ crews a day in
1981 the overall work opportunities for the 10 regular crews were
substantially reduced over the length of the harvest. As noted, in the
1980 harvest there were only five days (other than Sundays) on which
the crews did not work. In conparison, in 1981, during the period from
July 24th (when Respondent began enpl oying additional crews) to Novem

ber 10th several of the regular crews did not work on as

15The crews did not work on Septenber 1 and 24 and Qctober 19,
11, and 18. Qew 64 was laid off in Septenber 1980 and did not work
for the rest of the harvest, but the Board found that the |ayoff of
Qew 64 was in retaliation for its union activities. Tel-CGa Land
Managenent, Inc., 8 ALRB No. 85.
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nany as 32 days (other than Sundays).16 In addition, there was a one-
week period when all the crews were on |layoff (Septenber 17-23), and
anot her four-day |ayoff period (Cctober 28-31). Sone of the regul ar
crews were on layoff for as long as tw weeks. There were no
conpar abl e | ayoffs during the 1989 har vest .

In addition to the substantial reduction in days worked for the
regul ar crews, a nunber of enployees testified that after the picket
lines the regular crews were often sent hone early from work. M.
Jorge Qosco testified that in 1981 work in his crew (Gew 57) woul d
sonetimes be stopped at noon, contrary to the usual 8 hours the crew
worked in 1983 (RT M:65). M. Aegandro Lopez (Gew 54) testified
that "W began working less hours" (RT XV:21). Ms. Matilda Lopez
(Gewb9) testified:

"Q DOdyou notice any change in the hours that you

worked after the first picket |ine?

A [Affirnative nod.] They gave us | ess work hours.

Q How was t hat ?

A Wll, they would tell wus that the grapes had no

sugar and they woul d send us hone.

Q Wo would tell you that the grapes didn't have any

sugar ?

A The f or eman.

®Q ews 59 and 61 nissed 32 days of work: August 22, 24, 25, 26,
27, 28, 29, 31, Septenber 1, 2, 3, 4, 7, 18, 19, 21, 22, 23, 24, 25,
25, Qctober 13, 12, 13, 14, 15, 16, 17, 28, 29, 3@ and 31. Qaws 58
and 64 mssed al nost as nany
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Q Gandi do Lopez?

A Yes.

Q Od the inspector ever tell you -- did you ever hear

an inspector say that the sugar wasn't in the grapes?

A No.

(RT XM :17)
M. CGandido Lopez, foreman of Qew 59, was called to testify by
Respondent, but was not asked about the reason for sending hone
workers early.

M. Pedro Ramrez (Oew 55} testified that after the picket |ines
his crew sonetinmes "worked half-days and not conplete hours"” (RT
X1:27). He testified that his crew foreman, M. Jose Medino, S. said
the reason he was sending the crew hone early was "Because he said they
had the packing shed filled up" (RT X1:27). Respondent called M.
Medina S., but did not ask himabout sendi ng hone workers early.

Respondent offered two justifications for hiring the additional
harvest crews in 1981. M. Joe Mdina, Jr., a supervisor for
Respondent in 1980 and 1981, testified that his job was to supervise
the harvesting crews and to determne when the grapes woul d be ready
for harvesting (RT XXIll: 1&11). M. Mdina testified that the two
reasons for needing extra harvest crews in 1981 were (1) there were
nore acres of Thonpson's seedless grapes; and (2) there was hot
weat her whi ch caused the grapes to ripen all at once (RT XX 11I:78-83;
XLII1:38-39).

Goncerning the increased acreage of Thonpson's seedl ess grapes,
M. Mdina testified: "[Wa had nore acreage...." (RT XLI11:38); "I
think we have nore nowthan in 1984 (RT XXI11: 82).
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Respondent's main contention was that a heat wave ripened the
grapes all at once, forcing the hiring of extra crews. M. Mdina
testified: "The weather cane all at once and we needed extra
crews...." (RT XLII11:38). "You know when you have that warm weat her
and these grapes conme all at once you just got to get them off the
vine, you know' (RT XLIII:49. M. George Johnston testified that
the hot weather caused the grapes to nmature all at once, requiring
extra crews (RT XXIV: 87; XLIV:49). He testified that he first found
out about the problem"Sonetine between [July] 13th and the 25th" (RT
XIV: 49). He specified that it was probably "after [July] 18th that
we saw things comng up, things ripening all at once" (RT XLV 51).
He stated that he got this information fromJoe Medina, Jr. and from
Randy Steele (RT XLIV:51).

Respondent al so introduced weather summaries, show ng that the
weather in Bakersfield, Gilifornia was hotter in June, July, and
August 1981 than in the conparabl e nonths of 1980 (RX 40).

There are, however, sone problens wth Respondent's expl anati ons
for the great increase in the nunber of crews in the 1981 harvest.
Hrst, M. Mdina was originally called as an adverse wtness by
General Gounsel, and in specific testinony regarding the cause of the
extra crews he never referred to the grapes suddenly ripening at once
because of the heat. Rather, he stated that the sole reason was due
to increased acreage of Thonpson's grapes; only later in the hearing,
when called by Respondent, did M. Mdina add the weather as a

factor. M. Mdina s original testinony was:
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"Q That was the only reason that you needed nore crews, because

you had basically nore Thonpson's Seedless grapes to pick than

you had in the 1980 harvest, right?

A Wll, the sugar was good |ast year, so they cane al ong

pretty good, and we were able to get them so we got them

Q Wit a mnute. Let ne get this clear. Isn't the reason

why you enpl oyed additional crews in the harvest |ast year

when you began harvesting in the Delano area, the reason you

did that was because you had nore acreage of Thonpson's Seedl ess

gr apes?

A Yes, that's correct.

Q That's the only reason, right?

A WlIl, yeah, we needed them

Q The reason was because you needed nore crews to pi ck those

addi ti onal Thonpson's Seedl ess grapes, right?

A R ght.

Q Andthat's the only reason, correct?

A Rght. (RT XX11:83)

There is an even greater difficulty in Respondent's evidence, in
that, despite Respondent's insistence that there was an energency
requiring the grapes to be picked all at once, the enpl oynent records
reveal that in a nunber of instances the crews were not harvesting the
grapes. M. Johnston testified that sonetine between July 18th and

July 25th he found out fromM. Mdina that there was an ener gency
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reqguiring nore crews to harvest the grapes, and the records show that
the first additional crews were brought in on July 24th (RT XLIV:51).
However, General CGounsel's Exhibit 14 shows that on July 20, 21, 22,
and 23, a nunber of the regular crews were still doi ng preharvest work
on both Thonpsons and other varieties of grapes. 17 Further, on July
24th, the day the first two additional crews were hired, both those
crews did preharvest work, as did two of the regular crews. (Qews 51
and 58) (A&X13). O July 25th, when a third additional crew was
hired, all three of those crews did ore-harvest work, as did regul ar
Qew 58. This pattern continued in varying degrees throughout the
week. Wen M. Mdina was asked about these facts, he was able to
provi de no explanation at all:

Q Wll, when you had Gew 50 [ a newcrew on the 28th

of July and you put them in the Thonpsons on Ranch 85,

why didn't you have thempick rather than have themdo

the pre-harvest work?

A Wy didn't | have them pi ck?

Q  Yes. Wy didn't you have thempick rather than do

the pre-harvest work for two days?

A | don't renenber.

Q You don't renenber ?
A ND.

Y July 20, pre-harvest work was done by Gaws 56, 55, 52,
61, 59, and 64. h July 21, pre-harvest work was done by Gaws 61 and
59. O July 22, pre-harvest work was done by Gews 51 and 57. Oh July
23, pre-harvest work was done by Gews 51 and 58 (X 19 .
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Q It doesn't sound |ike the sane energency you' ve been

tal king about, right?

A WlIl, Ilike |l said, wen themgrapes cane, they cane.

V¢ used the crews we needed to get themoff."

(RT XLV 77)

Respondent had an even nore difficult tine explaining the |ong
| ayof f of several of the regular crews during the |ast week of August
and first week of Septenber. At Respondent's farm there are two broad
classes of grapes: early grapes and late grapes. The early grapes are
usual Iy harvested in July and August (Thonpson's and other varieties),
and the late grapes are usually harvested in Septenber and Qctober
(Gl narias, Enperors, and other varieties). As the enpl oynent records
show (ACX 11), in 1983 Respondent was able to arrange this work in an
orderly fashion which kept the ten regular crews working wthout any
| ayoffs fromthe early harvest, to the pre-harvest of the |ate grapes,
to the late harvest. In 1981, when the early harvest was finished at
the last week of August, several of the regular crews were laid off
for two weeks.

General ounsel asked M. Medina what the usual tine for pre-
harvest work on the. late grapes was, and M. Mdina replied two or
three weeks (RT XLV:30). This was the case in 1980 (Q2X 11). In 1981,
however, when the early harvest finished, all the additional crews and
four of the regular crews were laid off for tw weeks. Then on
Septenber 8th, Respondent brought back all 20 craws and did all the

pre- harvesti ng



-33-

work on the late grapes in eight days (QX 19. Wen General Qounsel
pressed M. Medina and M. Johnston for an expl anati on of why the ten
regular crews couldn't have done that work over the two-week period
during whi ch several of themwere laid off, Respondent coul d not offer
an expl anation. M. Medina sinply denied that doubling the workforce
resulted in a shortening of the harvest (RT XLV:82). M. Johnston
testified as fol |l ows:

"Q Wy didyou call back all 20 crews to do that pre-harvest

work on the Gal narias and t he Enperors?

A WIl, we were a little behind in the work and

thought we'd need sone of the crews to work inthe late

gr apes.

Q If you were behind, why didn't you just call your regul ar

crews, 58, 61, and 59? They had been on l|ayoff for two

weeks. Wy didn't you have themdoi ng pre-harvest work?

A | don't know" (RT XLIV:83)

An examnation of the nanner in which the additional crews were
hired raises further questions concerning Respondent's use of these
crews in the 1981 harvest. M. Mller, the Uiion negotiator,
testified that she found out on July 23rd that Respondent had pl aced
an order wth the state enpl oynent devel opnent departnent in Del ano
for thirty workers. She called M. Caravantes and he stated to her
that the order was a mstake. "[He indicated that they [Respondent]

Wer e
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going to do sonme hiring, possibly that next Tuesday, | believe, but
that they would let us know about any hiring that took place and that
they would deal with us on hiring, that they weren't going to do it
wthout us knowng about it" (RT XXV:20). M. GCaravantes did not
indicate to her that Respondent would do any hiring before July 28th
(RT XXV:21). General Qounsel's Exhibit 10 shows that on July 24th
Respondent hired two additional crews, and added a third on July 25th.
Ch July 24th, Ms. MIler had anot her conversation wth M. Caravantes.
She testified that he told her Respondent would be hiring crews as of
July 28th, and M. MIler responded "[What | indicated to hi mwas that
if they were due, we should go by the contract, that we would want
notice per the contract l|language, the old contract |anguage that
hadn't, been signed regarding any hiring, and that if they felt they
couldn't get enough people and they had to use |abor contractors that
we wanted to negotiate any subcontracting or use of |abor contractors
that occurred” (RT XXV:24). M. Mller further testified that M.
Caravantes "was agreeable to that. He indicated he would do it" (RT
XXV:24). Ms. Mller further testified that the unsigned contract to
whi ch she referred had the sane notice of hiring provision (Respondent
should give the Lhion two days' notice in witing) that was contai ned
in the previously signed contract. She further testified that this was
a standard provision in the Lhion's contracts and was the same as the
provision in the subsequent 1981-82 col | ective bargai ni ng agreenent (RT

XX\V: 24- 25) . That
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agreenent (QBCX 52) contains a notice provision which reads: "The
Gonpany shal | give two (2) days advance witten notice to the Uhion of
its intention to accept applications, which notice shall state the
estimated dates and periods during which the Gonpany wll take
applications, the office hours when applicants nay report to the
Gonpany to make out application forns and the Conpany's estinated
needs for new hires" (QX 52, Aticle 3, Section 3).

M. Mller testified that she did send approxi mately sixty peopl e
to Respondent on July 28th (RT XXV:30-31). Sone of those people were
hired, and on August 5th she called M. Caravantes again to ask about
the renainder of that group, who had not been hired. M. Caravantes
told her that he was intending to hire another crew the next day. M.
Mller testified that she expressed surprise that she had not been
given the notice promsed, and M. Caravantes responded "V¢l |, | just
found out twenty mnutes ago nyself" (RT XXV: 31). M. Mller sent
out the individuals to Respondent's premses and they were hired.

M. MIler testified that she was not given any further notice of
hiring, but that in August she began hearing about further crews
being hired. In md-August she went to Respondent’'s prem ses and was
surprised to find a large nunber of new crews, ten in al. She
testified she was al so concerned because sone of the new crews had
been provi ded by |abor contractors who had been the subject of unfair

| abor practices involving Respondent before, or who had brought in
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crews during strikes at other places: "[T]he only notice | had gotten
was for that Tuesday [July 28th] and then that other one [August 5th]
where | kind of caught [David Caravantes] by surprise the day before,
so, yeah, | was very concerned that people were being put in wthout
us having any opportunity of notice, and that the people who were
show ng up were peopl e who were peopl e who were with [abor contractors
who had broken strikes in other places, pie that | felt would
certainly have allegiance to those |abor contractors, rather than
peopl e that we woul d have had the opportunity to send" (RT XXV: 35).

Ms. Mller identified several specific crew forenen she saw on the
premses as having worked before for |abor contractors whom she knew
to have been involved in previous ALRB litigation between the Union
and Respondent, or whom she knew had been involved wth crews that
were brought in to work during strikes at other enployers:
Bernard GG antes,18 Henry Toribio (who told M. Mller he
worked for Romul o Longboy) 19, and Jorge Mdal (who told her he
worked for Q1 bert Renteria)zg

M. Caravantes testified that he posted a notice about

18Ms. Mller testified that M. CGalantes had brought in
acrewtowrk during a strike at Munt Arbor in 1977 (RT
XXV 33).

. Mller testified that M. Longboy had brought in
crews during a vegetable strike in knard and Huron.

_ 22i?iespondent_' s use of workers fromM. Renteria was the
subject of a previous unfair |abor practices case, Tex-Cal Land
Managenent, Inc., 8 ALRB No. 85.
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the hiring of the additional 1981 crews at various places in the
vicinity (RT 11:1@7), and that he notified the Uhion (RT 11:1¢B).
Later, however, he testified that:
"Q Onh the hiring, other than posting and talking to the
i ndi vidual enployees. It's the only way that you attenpted to

obtain workers for those additional crews that you hired?

A No. | don't---- | believe M. Johnston notified the union,
al so. And | believe he did receive people fromthem"
(RT 11:129

It appears that M. Caravantes' nenory about notifying the Union
was not precise, and in its Post-Hearing Brief (p.2@9 Respondent
concedes that sone craws were hired wthout notice: "Athough it nay
be true that sone crews were hired, wth little or no notice to the
union, this could hardly be held to be significant when viewed in the
total picture.”

In view of all the above testinony, nuch of which is un-
contradicted, and in light of the enploynent records (&X 14 11), |
nake the followng findings of fact concerning the hiring of
addi tional crews during the 1981 harvest:

During the 1980 harvest ten regul ar crews worked the entire
harvest: CGews 51, 52, 54, 55, 56, 57, 58, 59, 61, and 64. These
crews worked the full harvest period wthout any |ayoffs (except for
five separate days during the three-nonth period). No additional

crews were hired by Respondent during that harvest.
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2. n June 22, 1981 and August 3, 1981 the workers in these
ten regular crews participated in picket lines and a work stoppage, in
order to protest the lack of a contract. These activities were known
to Respondent .

3. Beginning on July 24, 1981 Respondent enpl oyed a total of
12 additional crews for the 1981 harvest. These crews worked during
much of the 1981 harvest.

4. Respondent notified the Uhion in connection wth the
hiring of one crewon July 28, 1981, and one crew on August 6, 1981
The Lhion was not notified about the hiring of the other 13 additional
Cr ews.

5. The wuse of the 12 additional crews resulted in a
shortening of the harvest work for the 1 regular crews in the 1981
harvest. Sone of these regul ar crews mssed as nany as 32 days of work
during the harvest period. Some of the regular crews were laid off for
nost of a two-week period from August 22 through Septenber 7, 1981
between the conpletion of the harvest of the early grapes and the
start of the harvest of the | ate grapes.

6. Respondent has not provided a credible explanation as to
why additional crews were needed in such nunber as to substantially
reduce the work for the regul ar crews.

(a) Inthis regard, | credit Respondent's evi dence that
there was hotter weather in 1981. Further, | find that the hotter
weat her, plus an additional amount of Thonpson's seedl ess grapes, nay
have required the enpl oynent of sone extra crews. However, | do not

find that conditions
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required the use of so nmany extra crews, enployed on so many days,
that work for the regular crews needed to be shortened. Respondent's
expl anation on this point is greatly undercut by the undi sputed fact
that many of these extra crews did ordinary pre-harvest work, at a
tine when Respondent clainmed an energency existed which required
grapes to be picked inmedi ately. Wen asked to explain this inportant
contradi ction, Respondent's wtnesses replied that they did not know
why this occurred.

(b) Respondent offered no credible explanation why it
laid off several regular crews from August 22 through Septenber 7th,
then rehired themalong wth tan additional crews to do all the pre-
harvest work on the late grapes in one week. Respondent's sole
expl anati on was- testinony by M. Medina that the late grapes weren't
ready for pre-harvest (RT XLV 32). However, | do not credit M.
Medina' s testinmony on this point because: (1) his testinony on these
natters, as explained above, shifted at different tines during the
hearing; (2) he offered no supporting evidence or reasons why the
grapes had not reached the ready stage in 1981 as they were the
previous year; (3) he offered no explanation why the regular crews
could not have returned, after they were laid off, to do the full
pre-harvest work once the grapes were ready wthout the addition of
10 extra crews; and (4) he sinply asserted that doubling the nunber
of crews doing this work did not shorten the tine it woul d take.

Insum | find on this point that while conditions justi-
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fied the use of sone additional crews in 1981, Respondent's use of
those crews was excessive for its asserted needs, and resulted in a
reducti on of the work hours for its regul ar crews.

7. Followng the tw picket lines, Respondent sent hone
workers in the regular crews early on a nunber of days. Respondent
of fered no credi bl e expl anation for this action.

() In this regard, | do not credit Respondent's
expl anati ons beause they are inconsistent. Qne foreman told his crew
the reason was | ow sugar. Another said the reason was the packi ng shed
was too full of grapes. As to the first reason, Respondent did not
offer any testinony from inspectors concerning the sugar content.
A'so, this explanation is inconsistent wth Respondent's clai m that
the hot weather ripened the grapes so fast that additional crews were
needed. The expl anation was that the packing shed was full nay possi -
bly have been true, but that woul d sinply have been another result of
the excessive enpl oynent of additional crews. In any event, although
Respondent called the foreman who gave that explanation to his crew

it did not ask hi mabout that subject.

B. Goncl usi ons of Law
1. Lack of Notice To and Bargaining Wth the Lhi on
(Section 1153 (a) and (e).

The second col | ective bargai ning agreenent between

Respondent and the Uhion contai ned a provision requiring that
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Respondent notify the Lhion when it intended to hire enpl oyees. This
agreenent expired on July 31, 1980. | have found that in July and
August 1981, Respondent hired a nunber of additional crews, wthout
notice to the Lhion. This took place at a tine after the expiration
of the old contract and before the new contrat was signed. However,

it is clear from the Board s recent decision in Tex-Ca Land

Managenent, Inc.,8 ALRB No. 85, that Respondent's action in not

followng the terns of the expired agreenent constituted a unil ateral
change in worki ng conditions.
In Tex-Cal, the Board hel d squarely:

"Were a termor condition of enploynent is established by
past practice and/or contractual provision, a unilateral change
constitutes 'a renunciation of the nost basic of collective
bargai ning principles, the acceptance and inplenentation of the
bargain reached during negotiations. Even after expiration of
the contract, an enployer's unilateral change of any existing
working conditions wthout notifying and bargaining wth the
certified bargaining representative constitutes a per se
violation of section 1153 (e) and (a) of the Act. Were the uni-
| ateral change relates to a mandatory subj ect of bargai ning, such
as subcontracting and hiring, a prinma facie violation of section
1153 (e) and (a) is established.” (8 ALRS No. 85, pp. 5-5.

dtations omtted.)
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Thus, by changing its harvest hiring practices in 1981 and not
followng the notice of hiring provision to the Uhion which had been
established in the previous contracts, Respondent violated Section

1153 (e) and (a) of the Act, and | so find and concl ude.

2. Reduction of Work for the Regular Qews (Section
1153(a) and (c).

The Board has recently adopted the standards sat out by the
NLRB in Wight Line, Inc. (1980 251 NLRB No. 15¢ 1&6 LRRM 1169, for

determning when a violation of Section 1153 (c) of the Act has
occurred. In Nshi Geenhouse, 7 ALRB No. 18, the Board held, in

fol l ow ng Wight Line,

"[1] If the General (ounsel establishes that protected activity
was a notivating factor in the enployer's decision, the burden
then shifts to the enployer to prove that it woul d have reached
t he sane deci si on absent t he pr ot ect ed activity."
(7 ALRB No. 18, p. 3)

In Qunarra M neyards, 8 ALRB No. 79, the Board reaffirned that

it would follow the Wight Line standard, as recently interpreted by

the 9th Arcuit Gourt of Appeal s:
"[We have adopted the interpretation [of Wight Line] of

the NLRB as expressed in Zurn Industries Inc. v. NLRB
(9th dr. 1982) 680 F. 2d 683."
(8 AARBNo. 79, p. 1, n. 1)

In Zurn, the Gourt of Appeals approved the interpretation
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of Wight Line that once the General Gounsel proves a prina facie

case, the burden of proof shifts to the enpl oyer:

"Ohce the General (ounsel has nade this prinma facie case, the

burden shifts to the enployer to prove, as an 'affirmative
defense,’ that the decision wuld have been the sane in the
absence of the protected activity....

"[T]he aggrieved enployee is afforded protection since he or
she is only required initially to show that protected activities
played a role in the enployer's decision. A so, the enployer is
provided wth a fornal franework wthin which to establish its
asserted legitimate justification. In this context, it is the
enpl oyer which has "to nmake the proof." Uhder this analysis, should
the enployer be able to denonstrate that the discipline or other
action woul d have occurred absent protected activities, the enpl oyee
cannot justly conplain if the enployer's action is upheld. Smlarly,
if the enployer cannot nake the necessary show ng, it should not be
heard to object to the enpl oyee's bei ng made whol e because its action
wll have been found to have been notivated by an unl awf ul
consideration in a nanner consistent wth congressional intent,
Suprene Gourt precedent, and established Board processes.'"

(680 E, 2d at 637, 693. dtations oomtted.)
Section 1153(c) of the Act provides that it is an unfair |abor
practice for an enployer, "By discrimnation in regard to the hiring

or tenure of enpl oynent, or any termor condi-
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ion of enploynent, to encourage or discourage nenbership in any |abor

organi zation." Uhder the Wight Line legal tests set forth in N shi

G eenhouse and Gunarra M neyards (Zurn Industries v NLRB) above, it

Is clear that Respondent's actions in the 1981 harvest were a
viol ation of Section 1153(c) of the Act.

The General Qounsel has net its initial burden of show ng that
protected activities were a notivating factor in the layoff and
reduction of hours for the regular crews in the 1981 harvest. h June
22, 1981, just as that harvest was about to begin, the enpl oyees in
those crews participated in Uhion activities, including a picket |ine,
known to Respondent. Again in August 3, 1981, the enpl oyees engaged in
Lhion activities, including a work stoppage and picket line, known to
Respondent. Respondent's anti-union aninus towards its enployees is
shown not just fromthe al nost unbroken history of violations of the
Act found in previous litigation, but also fromthe actions of its
supervisors in breaking a Lhion flag, telling enpl oyees they woul d be
fired, and becomng hostile and critical of work standards, all done
during or imediately after the picket lines of June 22nd and August
3rd. Then, following the Uhion actions by its enpl oyees, Respondent
in the 1981 harvest dramatically changed its enploynent pattern
conpared to the 1980 harvest. It hired a great nunber of additional
crews which had the direct result of substantially reducing the work
for its regular crews in the 1931 harvest. These facts taken toget her

neet
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the General Qounsel's burden of showng a prima facie case that the
Lhion activities were a notivating factor in the changed hiring
practices in the 1981 harvest.

Under N shi Geenhouse and GQurarra (Zurn Industries v NRB),

supra, the burden shifts to Respondent to show that the hours of work
for its regular enployees would have been reduced anyway. Here,
Respondent's explanations fall far short, and | find they are
pretextual . Respondent's expl anation for hiring the additional crews
was that the grapes were all ripening at once, there were nore grapes
to harvest, and the additional crews were needed to harvest them How
ever, as discussed in detail, Respondent's use of these extra crews
was excessive for its stated needs. Respondent in fact used the crews
to do other work besides the alleged energency harvest, and Respondent
of fered no expl anation for why the crews were used so extensively. The
direct result of this extensive use of the crews was the reduction in
the work for the regular crews. This excessive use of the additional
crews belies Respondent's statenents that it needed the crews for the
energency, and reveals that the ripening of the grapes was used as a
pretext for bringing in outside work and reducing the work for its
regul ar crews. The enpl oynent records, show ng the type of work the
extra crews, did, and Respondent’'s failure to adequately explain why
it laid off sone regular craws for two weeks after the early harvest,
then did the late pre-harvest in one week with the help of ten extra

crews, shows that Respondent's attenpted justifi-
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cation for using the extra crews to the extent it did were not based
on true business needs but were notivated by aninus towards the
regul ar crews of Uhion supporters.

Respondent al so did not offer any credible explanation at all for
sending its regular crews hone early in 1981 after they engaged in the
Lhi on activities.

Lpon the entire record, | find and concl ude that Respondent seized
upon the additional harvest requirenents to bring in |arge nunbers of
extra crews and used those crews not just to neet the extra harvest
denmands, but to reduce work opportunities for its regular crews in
retaliation for the Lhion activities of those crews.

In sum | find and conclude that in the 1981 harvest Respondent
enpl oyed additional harvest crews for the purpose of, and wth the
result of, reducing work for its regular crews because of the Uhion
activities of those regular crews, known to Respondent, in violation

of Section 1153 (a) and (c) of the Act.

M. REUSAL TO PAY UN ON DUES AND BENEFI TS UNDER THE
QALLECTI VE BARGAI N NG AGREEMENT
A H ndi ngs of Fact

There are no disputes as to the fact concerning this allegation.
h ctober 4, 1981, Respondent and the UWhion signed a collective
bargai ning agreenent. (GCX 52). Uhder Article 2 of that contract,

Respondent agreed to deduct dues fromthe paychecks of enpl oyees:
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"The Conpany agrees to deduct fromeach enpl oyee' s
pay, initiation fees, all periodic dues and assessnents
as required by the Uhion, upon presentation by the Onion
of individual authorizations signed by the enpl oyee,
directing the Gonpany to nake such deductions...."

Article 37 of the contract requi red Respondent to submt

the wthhel d dues to the Whion each week: "Wthhel d dues are
to be submtted weekly.... The Conpany understands and agrees
that it shall be deened delinquent with respect to the Lhion
for any payroll nonth in which the dues are not submtted
weekly...."

Article 3drequi red Respondent to contribute to the Robert

F. Kennedy Farm\Wrkers Medical H an:

"Section 1. The Gonpany shal |, commenci ng August 31, 1981,
contribute to the Robert F. Kennedy Farm Wrkers Medical H an,
twenty-two (22) cents per hour for each hour worked by each
wor ker .

Section 2. In accordance wth Article 37 (Reporting) , the
nonies and summary report shall be remtted to the Man at
[ address] .

Section 3. In the event the contributions and reports
requi red here under are not submtted and postnarked on or before
the due date specified in Aticle 37 (Reporting),the Conpany
shal | be deened delingquent wth respect tothe PFan...."

Article 31 required Respondent to contribute to the Juan De La

QG uz FarmWrkers Pension H an:
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"Section 1. The Gonpany shall, commencing June 15,

1981

contribute to the Juan De La Quz Farm Wrkers Pension Plan ten

(19 cents per hour for each hour worked by each worker.

Section 2. In accordance wth Aticle 37 (Reporting)

t he

nonies and a summary report shall be remtted to the Pan at

[ addr ess] .

Section 3. In the event the contributions and reports

requi red here under are not submtted and postnarked on or before the

due date specifiedin Aticle 27 (Reporting) , the Gonpany shall be

deened del inquent wth respect « to the Fund...."

Aticle 24 required Respondent to issue Vacation checks on

February 15th of each year to cover vacation pay earned during the

prior year:

"The Gonpany shall provide vacations wth pay to enpl oyees

according to the follow ng schedule, based on hours and gross

earnings in the prior calendar year (January 1 through Decenber

31):

A Al enployees who worked one thousand (1000) hours

or nore in the prior cal endar year shall receive an anount

equal to three percent (3% of their total gross earnings

in. the prior cal endar year.

C The Gonpany shall issue Vacation checks

or before February 15th of each year, and shall

vide the Lhion wth alist of all enpl oyees who

on

pro
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received vacation pay and the anount each worker
recei ved, on or before such date."

It is undisputed that Respondent in fact did not mnake the
paynents required in these articles of the contract, and was
repeatedly delinquent. It is also undisputed that Respondent did
wthhold Whion dues from the enployees' paychecks, but did not
wthhold Whion dues from the enployees' paychecks, but did not
forward those dues to the ULhion. The lhion was required to file
nunerous grievances on these natters forcing Respondent to conply
wth the contract (RT XXV:39-68, QX 128, 129, 1394 126, 125, 127,
124) .

Respondent's only explanation for its failure to conply wth the
contract was its unsupported assertion that it did not have
sufficient funds. Uhion negotiator Deborah MIler brought up these
delinquencies in the bargaining during the spring of 1982 for a new
contract. She testified that Respondent's negotiators stated "that
they paid when they had the noney, they would pay when they had it.
That was the position, that they didn't have it, they didn't have the
noney to pay, but they would pay when they had the noney" (RT
XXV: 68). However, Ms. Mller further testified that when Respondent's
negotiators refused new Whion economc proposals at the sane
negotiations, the negotiators did not claiminability to pay as a
reason: "l asked themat |east once and | believe on nore occasi ons
if they were unable to offer wage proposal s because they coul dn't

afford to pay, and they said
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that no, that wasn't their reason" (RT XXV:68).

Respondent did not introduce any financial records denonstrating
its inability to pay benefits. 2 Further, Respondent offered no
explanation at all why, when it deducted Uhion dues from its
enpl oyees' paychecks, it did not forward them to the Uhion.
Respondent called a financial expert, Dr. David Fiednan (RT XM :72-
104), and attenpted to introduce his testinony as to Respondent's
financial condition based on an examnation of Respondent's records.
However, Respondent stated that it would refuse to produce at the
hearing or provide to the General (ounsel any of the records on which
M. Fiednan's proposed testinony was based. Wien | ruled that as a
nmatter of |aw Respondent was required to nake avail able the basis of
its expert's testinony, Respondent did not press further wth M.
Friedman' s testinony.

M. Mller testified that the workers were upset about
Respondent's failure to pay the benefits:

"A Vell, | understood fromthe workers that it was

a very big problem they were, you know they were getting

their paynent checks back, they were not getting their

21Respondent introduced a check fromthe Lhited Sates

government to Respondent, in the anmount of five million dollars ($5,
A3 @A) on July 15 1982. Respondent did not introduce any
financial books or statenents, or auditors reports or other records,
indicating its specific financial picture. The check, which rmay have
indicated that Respondent was solvent in July, does not indicate
Respondent ' s financial condition throughout the contract from Gctober
1981 through July 1982.
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nedical clains .. and they were very angry.

Peopl e were very angry about vacations. They were angry
when they realized the dues weren't being sent in but they
were being deducted. You know they were very angry about

those things." (RT XXV: 65-66)

B. ncl usi ons of Law

In 1981 Respondent's enpl oyees engaged in Lhion activities,
known to Respondent, as described in Section M of this Decision,
supra. The General (ounsel alleges that Respondent's failure to pay
Lhi on dues and benefits under the contract signed in Qctober 1981 was
an attenpt by Respondent to undermne the Lhion and to affect its
enpl oyees' Uhion synpathies and activities.

Section 1153(a) of the Act prohibits an enployer from
interfering wth, restraining or coercing its enpl oyees in connection
wth their exercise of protected union activities.

In Nagata Brothers Farns, 5 ALRB No. 39, the Board set out the
test for a violation of Section 1153(a) of the Act:

"The test for a violation of Section 1153 (a) of the Act, like
that for a violation of its counterpart Section 3 (a) (1) of the
National Labor Relations Act, does not focus on the enployer's
know edge of the law on the enployer's notive, or on the actual

effect of the enployer's action. It is well settled that:
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‘“Interference, restraint and coercion under Section 8(a)(1l) of
the [NL RA] does not turn on the enployer's notive or on
whet her the coercion succeeded or failed. The test is whether the
enpl oyer engaged in conduct which, it may reasonably be said,
tends to interfere wth the free exercise of enployee rights
under the Act.'"

(5 ALRB No. 39, p. 2. dtations omtted.)

Applying this standard to the instant case, | find and concl ude
that Respondent violated Section 1153 (a) of the Act. As described in
Section M of this Decision, supra, Respondent's enployees and the
Lhion engaged in a long, and often intense, struggle to get Respondent
to sign a contract. Wen the contract was finally signed on Cctober 4,
1981, Respondent refused to honor sone of the nost inportant benefits
under the contract. Respondent's actions in this regard were not
Isolated, but were repeated. Further, Respondent offered no credible
explanation of its ability to pay the benefits in atinely nanner. Its
assertion of financial straits was unsupported by docunentary
evidence, and is highly suspicious in viewof its ability to nake the
paynents each tine grievances were filed. | find that Respondent's
actions threw obstacles into the enployees' success in achieving a
contract, and had a natural tendency to undercut the enpl oyees' free

exercise of their rights to choose a Lhion and bargain for a contract.
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Further, Respondent's deduction of Unhion dues from enpl oyees'
paychecks and then refusal to forward themto the Lhion is highly
renarkabl e, and a clear indication of anti-union aninus. A though, as

noted in Nagata Brothers, supra, anti-union aninus is not necessary

for a finding of a Section 1153(a) violation, it is clear here that
Respondent' s activities in keeping the Uhion dues were notivated from
desire to interfere wth the Union. No other explanation for this
uni que act is plausible.

For the above reasons, | find and conclude that Respondent's
failure to pay Whion dues and benefits under the collective
bar gai ni ng agreenent signed on Cctober 4, 1981, tended to interfere
wth the free exercise by its enpl oyees of their protected activities
and rights to join and support a union, in violation of Section 1153

(a) of the Act.

IX HRNGC ADDTIONAL PRUNENG AND TYI NG CRBV%
| N FEBRUARY 1982
A F ndi ngs of Fact

1. Hring of Additional QO ews.

The General (Qounsel alleges that in February 1932
Respondent hired additional pruning crews for the purpose of reducing
work opportunities for its regular crews (who had supported the
Lhion), and that Respondent hired these additional crews w thout
proper notice to the ULhion.

The harvest of the late grapes at Respondent's farns usually

ends by Cctober or Novenber. The next mnaj or opera-
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tion in the vineyards is the pruning and tying of vines. These
operations are collectively referred to herein as "pruning" work. The
evi dence established wthout contradiction that in the years previous
to 1982, the pruning was done by the regul ar crews and general |y began
in the mddl e of January, lasting approximately two to two-and-one-
hal f nonths (8-12 weeks). M. Mnuel lindo, a nenber of Gew 52,
testified that he had worked i n Respondent’'s pruning crews from 1975 .
through 1982, and that in the years from1975 through 1981 the pruni ng
lasted a little over two nonths each year, from about January 15th
through the end of March (RT 711:20-21, 56). M. A e andro Lopez, a
nenber of Qew 54, testified that he had worked in pruning crews from
1975 through 1979, and that the pruning season |asted approxinately
two nonths and a week in those years (RT XV:25). M. Pedro Ramrez, a
nenber of Qew 55, testified that in 1980 and 1981 the pruning | asted
approxi natel y two nonths each year (RT X1:41).

The testinony of these wtnesses is supported by a payroll record
Respondent introduced for a nenber of Qew 55 M. Luis Sanchez
(RX11). This record shows that in 1981 M. Sanchez began pruning
work (wth Qew 55) on January 19th, and he continued doi ng pruning
work through March 14th. During this tinme he did pruning work on a
total of 47 days.

In 1982 sone pruning work was also done by the regul ar crews.
These crews, Qews 51, 52, 54, 55, 56, 57, 58, 59, and 64, were the

sane crews referred toin Section M of this
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Decision, supra, who had participated in the picket lines the
previous June and August. In the L982 pruning season, however, the
uncontradi cted testinony and payrol|l records reveal a dramatic change
inthe pattern of the pruning season. The evi dence shows that in 1982
Respondent hired a total of 27 extra crews. The pruning season was
only begun on February 4th, and Respondent used an average of 8
regul ar crews and 13 extra crews, wth as nany as 26 extra crews used
on several days. As aresult of this great increase in this nunber of
crews, the pruning work was finished in an unprecedented three weeks,
wth 20 actual working days. Thus, the regul ar crews worked | ess than
hal f as nuch as they had in previous years.

The payroll records and other exhibits reveal the precise
breakdown of this work. Respondent's Pruning Gew |list of 1982 shows
27 additional crews in Respondent's enploy (GCX 14). Respondent's
payrol | records show the fol |l ow ng days worked (QCX 83):

Pruning and Tying Vérk -- 1982

Date New Q ew Regul ar O ews
Feb. 4 1 1
Feb. 5 6 1
Feb. 6 6 1
Feb. 8 13 8
Feb. 9 16 8
Feb. 19 14 8
Feb. 11 16 9
Feb. 13 15 9
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Pruni ng and Tyi ng Vérk —1982

Date New O ews Regul ar O ews
Feb. 15 19 9

Feb. 16 13 9

Feb. 17 26 9

Feb. 18 25 9

Feb. 19 26 9

Feb. 20 26 9

Feb. 22 26 9

Feb. 23 21 9

Feb. 24 3 9

Feb. 25 %) 9

Feb. 26 %) 9

Feb. 27 /] 9

otal days=20 Ag. New O ews=13 Ag. Reg. 0 ews=38

The figures are actually a little worse for the regul ar

crews than even these averages show since on the first three days
Respondent used a nunber of new crews while only calling in one of
the regul ar crews; thus, nost of the regular crews worked for only

17 days. 22

There was testinony by nenbers of sone of the regul ar
crews that this was the first time they had been in progress for

several days (RT M 1:58; XV: 26-29).

22 .
The inpact on the workers of the regul ar crews

was not just the direct |oss of work. As noted in Section M1l of this
Decision, supra, certain benefits under the contract, such as the
health plan, depended upon the worker getting a mnimum nunber of
hours. There was testinony that due to the short pruning season sone
V\orke)rs lost nedical eligibility for those nonths. (See, e.g., RT MI:
20-22) .
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In sum the evidence shows that Respondent changed its pruning
season practices in February 1982 by starting the pruning season |ate
and by hiring a large nunber of additional crews, wth the result
that the pruni ng season was conpl eted in approxinmately a third of its
usual tinme, wth a corresponding reduction in work for the regul ar
crews who usual |y did that work.

At the hearing, and in its Post-Hearing Brief, Respondent
asserts that the reason for the short pruning season in 1982 was that
Respondent was short of noney. Further, Respondent asserts that it
notified the Lhion and of its intention to hire additional crews.

Goncerni ng Respondent's assertion that it was financially unabl e
to start the pruning season at the nornal tine in January, M.
Caravantes testified that he was in charge of hiring for the pruning
season (RT XLM:116-118), and that "The reason that we had a short
[ pruning] season and a large nunber of crews is that | was under the
inpression that we had no noney to work wth at that tine" (RT
XM ;1) .

In spite of Respondent's assertion that it was in financial
straits, however, it failed to introduce any docunentary evi dence at
all to support the assertion. The sole docunentary evidence
Respondent introduced was a check for five mllion dollars it
recei ved fromthe federal governnent in July 1982 (RX 67). Respondent
I ntroduced no financial books or statenents. The check possibly shows
that Respondent's financial picture was good in July, but it sheds no

| ight on
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the financial situation in January-March. Further, it raises the
question how if Respondent was presunably in financial straits until
July, it was able to pay a total of 37 crews for pruning work in
February, an anmount of |abor hours approxinmately equal to the total
worked by the regular crews in a nornmal three-nonth pruni ng season.

| do credit the testinony of Respondent's wtneses that they told
the Lhion that Respondent intended to hire additional crews in the
peri od February 5-9.

The 1981-1982 col | ective bargai ni ng agreenent (G2X 52), which was
in effect at the tine of the February 1982 pruning season, required
witten advance notice to the lLhion of Respondent's intention to
hi re:

"The Gonpany shall give two (2) days advance witten notice
to the Lhion of its intention to accept applications, which
noti ce shall state the estinmated dates and period during which
the Conpany w il take applications, the office hours when
applicants may report to the Conpany to nake out application
forns, and the Conpany's estimated needs for new hires." (QX 52,
Article 6, Section 3)

M. Garavantes testified that in January he sent a letter to M.
Cervantes, informng him of Respondent's intention to begin pruning
on February 5th, and to recall the regular crews and hire
approximately 12 additional crews. A copy of the letter, dated
January 29, 1982, was introduced into evidence (@X42). In it, M.

Caravantes stated that he intend-
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ed to recall one regular crew on February 5th and hire two new crews
on that date; recall eight regular crews on February 8th and hire
approxi mately 5 new crews on that date; and hire approxinately 5 nore
new crews on February 9th. The enploynent records show that
Respondent hired one regular crew and one new crew on February 4th,
five new crews on February 5th, eight regular crews and seven new
crews on February 8th, and three new crews on February 9th. Thus, in
the letters M. Caravantes indicated an intent to recall a total of
eight regular crews and hire approxinately 12 new crews in the period
February 5-9, and during the actual period of February 4-9 Respondent
recalled eight regular crews and hired 16 new crews. 23

Lhion representati ve Juan Cervantes admtted that M. Caravantes
had notified him of Respondent's intention (stated in the January
20th letter) to hire approxi natel y 12 new crews:

"The conpany was telling us that they hadn't received their
noney fromwhere they got it and that as soon as they got the
noney they would let us know when they were going to start
pruning.... The conpany said that they were going to need
additional crews if they got their noney and David [ Caravantes]
said that he would be hiring additional crews per his letter.

And since it was

23F‘iespondent recal led Gews 51, 52, 54, 35, 56, 57, 59, and 64
inthis period, and hired new Gews 28, 31, 32, 33, 34, 35 36, 37,
38, 41, 45, 46, 47, 43, 29, and 3@ (QX 83).
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so late in the season he had to get the work done one way or

anot her .

W let them we actually let them do the pruning wth the
allotted people that they had stated in the letter" (RT XXX\ : 33-
34).

M. Cervantes and Lhion representative Ben Maddock testified that

they acquiesced in the hiring of the initial group of 12 extra crews

because they felt they had no choice. dven Respondent’'s late start of

the pruning, they were concerned that if Respondent did not get the

pruning done there would be no subsequent harvest, and the workers

woul d | ose a consi der abl e anmount of future work:

"If the pruning doesn't get done, you re looking a [sic] a
whol e year. If you don't prune you don't pick it. That neans you
don't do the pre-harvest, you just don't do any — And we're
looking at a lot of people, you know, 1700 people down the road
in the harvest that are going to be out of a job." (RT XXM I:54;
Maddock}

"You're damrmed if you do and you' re dammed if you don't.
VW' re caught there. The conpany was in a. hard place. V¢ were |ed

to believe by the conpany that there
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was a hardship because of the financing that they hadn't

received and we took David' s [Caravantes] -- what he told us --

VW took it into consideration, and being so late, and what we

know about grapes and the area, and the buds, how inportant it

is for a conpany to get a good crop and get the pruning done on
tine, we agreed to those conditions."

(RT XM : 35. Cervantes.)

In addition to the initial group of extra crews hired between
February 5th and 9th, however, Respondent al so hired an additional 10
crews on February 15-17. As to these crews, Respondent did not give
notice to the Lhion. | credit M. Cervantes' testinony that he was
not inforned by Respondent of the total nature of the hiring, and it
Is undi sputed that no witten notice, as called for' in the contract,
was sent to the Lhion concerning, these 13 crews. Wth this extra
| abor power, Respondent was able to conplete the pruning work by
February 27th, approxinately 1-2 weeks earlier than it nornmal ly was
conpl et ed.

In view of the above testinony, largely uncontradicted, and the
payroll records and other exhibits, | nake the followng findings

of fact concerning the 1982 pruning season: 24

1. In the years prior to 1982 the pruning was done

by Respondent’'s regular crews. It generally began about

24"Pruni ng" includes tying work as wel |l as pruning.
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January 15th, and lasted through the first or second week of Mrch.

2. In 1982 Respondent did not begin the pruning work
until February 4th, and conpleted it by February 27th.

3. The pruning work in 1982 was done in part by the
regular crews, which were the crews referred to earlier in this
Decision who had participated in the picket lines and other Uhion
activities in 1981 known to Respondent, and also by 27 additional
crews hired by Respondent.

4. Respondent notified the Uhion that Respondent woul d
enploy approxinately 12 additional crews between February 5th and
9th. Respondent enpl oyed 16 additional crews between February 4th and
ot h.

5. Respondent did not notify the Uhion about a further
10 additional crews it hired on February 15-17.

6. As a result of the delay in starting the pruning
season and the use of a large nunber of extra crews, the regul ar
crews |ost approximately four to five weeks work conpared to previous
years.

7. Respondent did not offer any substantial evidence to
support its contention that it was financially unable to begi n pruning
in January, or to explain why it was necessary to enploy such a |arge
nunber of additional crews that the pruning season was conpl eted one

or two weeks ahead of the usual tine.
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2. Change in Enpl oynent Application Procedure

The 1981-82 col | ective bargai ning agreenent (GCX 52) contained a
provision stating that "Applicants [for work] nay obtain enpl oynent
applications fromthe Gonpany's offices at the tine when the CGonpany
is accepting applications" (QX52; Aticle 3, Section 3). The
testinmony was uncontradicted that at the tine agreenent took affect,
Respondent used an Enpl oynent Application Form as shown in General
Qounsel Exhibit 35. M. George Johnston testified that in February
1982, on his own initiative and wthout notice to the Uhion, he
changed the application form to a different form the Personal
I nformati on Formshown in General Gounsel Exhibit 86 (al so RX 17).

The two forns differ- in substance. Specifically, the Enpl oynent
Application used prior to M. Johnston's change contai ned a place for
the applicant to list his or her prior work experience. The new form
contains no such information, though it does contain a box to check
if the applicant had worked for Respondent previously. The new form
al so specifically asks the applicant if he/she is a resident of the
Lhited Sates, and if not, to list his/her visa nunber. The old
appl i cation requested a pernanent address, but did not reguest a visa
nunber if the applicant was not a US resident. The old application
contained a line for the applicant to facilitate the contract
provi sion which specifies preference for hiring famly nenbers. The
new form does not contain any such infornation. The new form al so

cont ai ns
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a statenent above the applicant's signature that "I certify that the
above statenents are correct, and | understand that ny enpl oynent nay
be termnated if any of ny answers above are found to be false.” The
old application did not contain any such statenent.

M. Johnston's testinony as to why he substituted the use of the
new Personal Information Form for the Enploynent Application was
extrenely vague and unclear (RT XLIV:11-18). He stated 'that "Al |
was doing was trying to change the nane of it..." (RXUV.12). He al so
stated that he nmade the change "because on this old formthere's a | ot
of blank spaces that -- VW& don't need that information. V& don't care
about it" (RT XLIV:15). M. Johnston gave no reasons why the new form
required visa nunbers, or the statenent certifying the correctness of
the information on penalty of termnation. He also did not clearly
explain why Respondent was no longer interested in the prior work
experience of its applicants.

This issue as not one of the allegations in the charges or the
conplaint. | find, however, as the above testinony and exhibits show

that it was fully litigated at the hearing.

B. oncl usi ons of Law

1. Failure to Notify or Bargain wth the Lhion on Hring

Additional Oews and Changi ng Enpl oynent Applicati on.

The 1981-82 collective bargaining agreenent, in

effect during February 1981, contained a provision requiring
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advance witten notice to the Uhion of hiring. It also contained a
provision that Respondent use enploynent applications, and it is
undi sputed that at the tine the agreenent took effect Respondent used
the Enpl oynent Application formshown in QX 85.

| have found that Respondent did notify the Uhion in witing of
its intention to hire "approxi matel y 12" additional pruning crews on
February 5-9. Respondent in fact hired 16 crews on the dates February
4-9, but | find the change in dates and the difference in nunbers of
crews to be reasonably within the witten notice given the Uhion.

| have found that Respondent failed to notify the Union of the
hiring of 10 additional pruning crews on February 15-17.

| have also found that Respondent unilaterally, wthout notice
or bargaining wth the Union, changed the enpl oynent application it
used for hiring, which change contained a nunber of changes in
subst ance.

In Tex-Cal Land Managenent, Inc., 8 ALRB No. 85, the Board hel d:

"Wiere a termor condition of enploynent is established by
past practice and/or contractural provision, a unilateral change
constitutes 'a renunciation of the nost basic of collective
bar gai ning principles, the acceptance and inplenentation of the
bargain reached during the negotiations.” ... [An enployer's
unilateral change of any existing working condition w thout

noti fyi ng and
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bargaining wth the «certified bargaining representative

constitutes a per se violation of Section 1153 (e) and (a) of the

Act. Were the change relates to a nandatory subject of

bargai ning, such as subcontracting and hiring, a prima facie

violation of Section 1153(e) and (2) is established."

(8 ALRB Nb. 85, pp. 5-6. dtations omtted.)

Here it is apparent that Respondent viol ated Section 1153
(e) and (a) of the Act. It plainly failed to follow the notice
provision of the contract as to hiring ten additional crews, and it
uni lateral |y changed the enpl oynent form established by contract and
past practice. There were no extenuating circunstances or special
justifications for Respondent's actions.

The fact that the change in enploynent applications was not
charged does not preclude ne from finding a violation of the Act,
because the matter was fully litigated at the hearing. Anderson Farns
(., 3 ARB No. 67; Prohoroff Poultry Farns, 3 ALRB Nb. 87; H ghl and

Ranch and San d enente Ranch, 5 ALRB Nb. 54.

Accordingly | find and conclude that by failing to notify the
Lhion about the hiring of 1 pruning crews on February 15-17, 1982,
and by unilaterally changing the enpl oynent application in February

1982, Respondent viol ated Section 1153 (a) and (e) of the Act.
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2. Hring of Additional Oews and Reduction of Wrk for
Regul ar Gews (Section 1153 (a) and (c)).

Section 1153(c) of the Act prohibits "discrimnation
inregard to the hiring or tenure of enploynent, or any terra or
condition of enploynent,” in order to "discourage nenbership in any
| abor organi zation."

The Board s standards for establishing a violation under Section
1153(c), as enunciated in Wight Line Inc., 251 MRS MNo. 150,
GQunarra Mneyards, 8 ALRB No. 79, and Zurn Industries Inc. v. N.RB
(9.th drcuit 1982) 680 F. 2d 633, have been set forth in Section

MI(B(2) of this Decision, supra, and are incorporated here by

reference. Essentially, this standard states that if the General
Qounsel proves a prina facie case that Whion activities ware a
notivating factor in Respondent's reduction of work for the regul ar
crews, the burden shifts to Respondent to establish that the
reducti on woul d have taken pl ace anyway, regardl ess of the enpl oyees'
Lhion activities.

The Board has also nade clear in a long line of cases that
alleged unfair labor practices nust not be viewed in isolation, but
nust be taken in context wth the whole pattern of surroundi ng events
and circunstances. See, e.g. , Karahadian, 4 ALRB No. 69; George
Lucas and Sons, 5 ALRB No. 62; S Kuranmaura, 3 ALRB Nbo. 49; Laurence
Scarrone, 7 ALRB No. 13?7 QP. Mirphy & Sons, 7 ALRB No. 37; Bruce
Church, Inc., 8 ALRB M. 81.
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Viewed in the context of all the evidence in this case, | find
that Respondent’'s shortening of the pruning work for its regul ar crews
in February 1982 was part of its pattern of discrimnation agai nst
those crews for their Lhion activity. The General Qounsel has shown a
prina facie case that Uhion activities were a notivating factor in the
work reduction. The regular crews had always, in the years prior to
1982, done the pruning work in an orderly nmanner over a two-nonth
period. Then, in June and August of 1981 they participated in the
Lhion picket lines and other activities, know to Respondent.
Respondent ' s supervi sors denonstrated anti-Unhion aninus at the tine.
Inmedi ately followng that Respondent, by the unprecedented and
excessive use of additional harvest crews in the 1931 harvest,
curtailed the harvest work for the regular crews. | have found that
Respondent's notivation for this was the Whion activities of those
crews (Section M| of this Decision, supra). Then, in Qctober 1981,
Respondent signed a collective bargaining agreenent, but failed to
honor the inportant Unhion dues and benefits provisions of the
contract. | have found that Respondent's actions in this regard were
ainmed at discrediting the Unhion (Section MII of this Decision,
supra). The next major work at Respondent's premses was the 1982
pruning work, and here again a sudden and dramatic deviation from
Respondent' s past practices is shown. The pruning season began three
weeks late, and by the use of 27 extra crews (to 9 regular crews)

Respondent conpl eted all the pruning work in three weeks, conpared to
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the usual 8-10 weeks. Based on this pattern, | find and concl ude t hat
the General (ounsel has net its burden of showng that the Uhion
activities of its regular crews was a notivating factor in the 1982
pruni ng season changes which resulted in a reduction by nore than
hal f of the normal pruning work those crews recei ved.

Turning to Respondent's attenpt to denonstrate that there were
busi ness justifications for the pruning changes and that the work of
the regular crews would have been reduced wthout regard to their
Lhion activities, | find that Respondent has failed to offer credible
proof. Ohce again it has sinply offered conclusory testinony that
economcally it could not afford to start the pruning in January
1982. It did not proffer any business records to justify this
conclusion. The only evidence it introduced was the check for five
mllion dollars in July 1982, which conpletely fails to explan how
Respondent was unable to pay any crews for pruning in January, but
was able to pay 37 crews, four tines its nornal pruning workfore, in
February. | find that Respondent has failed to denonstrate that the
reduction conpared to prior years woul d have taken place absent the
Lhion activities of its regular crews, and thus has failed to neet

its burden under N shi Geenhouse, Qamarra M neyards, Wight Line,

and Zurn Industries, supra.

In sum | find and conclude that the General (ounsel has proven
a prina facie case that the Lhion activities of its regular craws

was a notivating factor in the reduction of
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work for those crews in the 1982 pruning season, and that Respondent
has failed to neet its burden of denonstrating that the reduction woul d
have taken place absent the Lhion activities. Accordingly, | find and
conclude that by starting the 1982 pruning season late and using 27
addi tional crews, Respondent reduced the anmount of work for its regul ar
crews because of their Wion activities, know to Respondent, in

viol ation of Section 1153 (a) and (c) of the Act.

X SUBGONTRACTI NG OF WIRK | N 1981 AND 1982
A H ndi ngs of Fact

The General (ounsel alleges that during 1981 and 1982 Respondent
subcontracted or contracted four types of work regularly performed by
bargai ni ng unit enpl oyees: swanping work, tractor work, irrigation and
related work, and pre--harvest and harvest work. The General ounsel
alleges that some of this work was hired out to subcontractors wthin
the neaning of the Act, and other work was contracted to |abor
contractors. In either case, the General (ounsel argues, the renoval
of bargaining unit work was done wthout notice to or bargaining wth
the Lhion, in violation of Section 1153(e) of the Act, and was done to
reduce work for Respondent's regul ar enpl oyees because of their Uhion
activities, inviolation of Section 1153(e) of the Act.

The 1981-82 collective bargaining agreenent contained an article
on subcontracting, and Respondent asserts that all the alleged

I nstances of contracting out work (except one in
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whi ch Respondent admts it violated the contract) , fell wthin the
enployer's rights under the subcontracting article. That article
r ead:

"ARTILE 17: SUBCONTRACTI NG
A The Gonpany shall have the right to subcontract
under the follow ng conditions:
1. Wen the GConpany enployees do not have the
skills to perform the work to be subcontracted and
when' the operation to be subcontracted requires
speci al i zed equi pnent not owned by the Conpany.
B Wen the Gonpany does subcontract, such subcontracting
shall be limted to the fol | ow ng:
1. Harvesting of grapes for the wnery, al cohol and
rai sins.
2. Harvesting of al nonds and prunes by nachi ne.
3. Tree-toppi ng.
4. Installation of stakes and cross arns for new
Vi nes.
5. Installation of newirrigation systens.
6. Wiere specialized equipnent is needed for the
renoval of vineyards.
7. The renoval of alnond trees and supporting
devi ces.
8. Al labor involved in the planting of pernanent

Cr ops.
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9. Al transportation of wne grapes, raisins, canning
grapes, grapes for alcohol, kiws, alnonds and prunes from
field to buyer.
14 Training and hoei ng of young grape vines for the
first two years after planting.
C Al operations subcontracted in Section B above shall not

be subject to terns and conditions of this Agreenent.
E  The Gonpany will notify the Union in advance of any
subcontracting. "

(&X 52, Aticle 17)

1. Swnanpi ng work.

The General (ounsel alleges that Respondent viol ated
the Act by subcontracting out swanping work in 1981. 25
Snanpi ng work consists of |oading the boxes of harvested grapes onto
trucks for transportation to storage facilities. It is done during
the harvest periods for the early and | ate grapes.
Respondent admits that swanping work cannot be subcontracted
under Article 17 of the contract, and Respondent admts that it
violated the Act by contracting out swanping work to Brookins

Trucking and R T Trucki ng Conpany in 1981:

25F‘iespondent was found by the Board in 8 ARB No. 85 to
have violated the Act by subcontracting out swanpi ng work in 198¢&
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"A [George Johnston]: |'maware of Brookins for three

or four days having one truck, I believe; and R& T for a

coupl e of weeks having three or four trucks."

(RT XLV 19
Respondent stipulated followng M. Johnston's testinony, that "we
had them [out si de swanpers] for three to four days in one truck from
Brookins, and for a couple of weeks on three or four trucks fromR &
T (RT XLV 11).

The General (ounsel asserts that the anount of outside swanpi ng
work was greater than that admtted by Respondent. However, as the
follow ng discussion shows, it was difficult on this record to
determne the exact extent of the swanping work that was done by the
subcont ract ors.

M. Pedro Miranontes testified that he was enployed by RT
Trucking at Respondent's farns for approximately 12 working days in
Qctober and Novenber 1981 (RT WH 84-119. M. Sanmuel M ranontes
testified that he worked for RT Trucking at Respondent's farns doi ng
swanpi ng work at the end of August or the begi nning of Septenber 1931
(RT XXV:5-7, 11-12), and also in Novenber 1981 (RT XXV:13). M.
Miramontes testified that at tines he drove an RT Truck while doing
swanping work, and at tines a truck from Juvenal Montenayor (RT
XX V- 14- 16) .

M. Juan Rodriguez testified that he has been enployed by
Respondent for five or six years, and that he knows all of

Respondent ' s regul ar swanpers. He testified that in 1981 he
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saw outside swanpers on several occasions. He saw two swanpers in
Qctober 1981, using an RT Truck. He al so saw two swanpers at the end
of (ctober using Juvenal Montenayor trucks (RT X 11:23-28).

M. Minuel Glindo testified that he worked as a swanper for
Respondent and knows Respondent’'s regul ar swanpers. He testified that
in Cctober 1981 he saw two swanpers | oadi ng boxes onto an RT truck.
He also saw tw swanpers in Qctober using a Mntenayor truck {RT
M1 :12-16).

M. Aurelia Alvarez testified that she knows Respondent's regul ar
swanpers, and that in the 1981 harvest she saw "nany" outsi de swanpers
(RT 7:115). She saw themin July and August, and they were | oadi ng
boxes onto a Brookins Trucking truck (RT V:118). She testified that
she saw nore than one Brookins truck (RT V:121), and that she saw
swanpers |oading boxes onto RT trucks throughout the harvest (RT
V: 123).

Ms. Deborah MIler, the WUhion negotiator, testified that in 1981
she had a conversation wth M. Caravantes, who inforned her that
Respondent woul d be using outside trucks 'for the swanping work in
addition to Respondent's regular fleet of trucks. She testified that
M Caravantes agreed that no outside enpl oyees woul d do swanpi ng work
(Respondent* s enpl oyees would be assigned to the trucks to do the
actual swanping) (RT XXX 148). Ms. Mller testified that this was the
only notice she recei ved from Respondent about outsi de swanpi hg work

M. George Johnston testified that in 1981 Respondent
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assigned two swanpers to each truck. Initially he testified that each
teamof two swanpers handl ed two harvesting craws (RT XLV 13 11), but
| ater corrected that to say that in the 1981 harvest there were about
20 crews doing harvesting work and twenty trucks doing the swanping
(one truck per harvest crew thus two swanpers per harvest crew) (RT
XLV 11) .

Respondent did not introduce any records as to how nmany outside
swanpers it used, and it did not provide the General (ounsel wth any
such records (RT XLV:1@9. Fom the payroll records in evidence in
this case, it was not possible for ne to determne whether nore
outside swanping work was done than that stipulated to by
Respondent . 26

In sum | find that Respondent subcontracted swanping work
during the 1981 harvest to two outside enployers, RT Trucking Qo.
and Brookins Trucking. Qutside swanpers were enployed for three to

four days on one truck, and two

“Gneral  Gounsel suggests that a conparison of the 1981
harvest crew records (AQX 19 wth the 1981 lists of Respondent's
swanpers (Q2X 149) woul d reveal the information. The idea would be to
determne the nunber of craws doing harvest work on a given day, and
see whether tw ce that nunber of Respondent's enpl oyees was assi gned
swanpi ng work (two enpl oyees per crew). n days when |ess than that
nunber of Respondent's workers were shown to be doing harvest work,
it would follow that the remaining swanping work was done by
outsiders. However, an attenpt to nmake this conparison qui ckly showed
that often nore than tw ce the crew nunber of swanpers was |isted on
QX 149. For exanple, July 24, 1981 shows 8 crews doing actual
harvesting work and 23 enpl oyees doi ng swanping work. The patterns
varied wdely, and "it was apparent that no exact ratio of swanpers
to crews was followed on a daily basis. Oh ten days in August 1931
(August 14 11, 12, 13, 14, 15, 17, 13, 19, and 2@, less than tw ce
the crew nunber of swanpers were enployed. However, given the
generally fluctuating pattern, it is not possible to say that outside
swanpers were definitely used even on those days.
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swanpers were enpl oyed over a three-to-four week period on another
truck. The Uhion was not notified about the subcontracting of swanpi ng
work, though such notification was called for in the contract.
Enpl oyees testified that outside swanpers were used nore frequently,
but fromthe evidence in this case it was not possible to determne

the exact amount of outside swanpi ng work.

2. Tractor Wrk.

The General Gounsel alleges that in 1981 and 1982 Respondent
subcontracted tractor work to M. Lenuel Lefler previously done by
Respondent' s regul ar tractor drivers.

Several of Respondent's tractor drivers testified that in 1981
and 1982 they saw M. Lefler, or outside workers (not reqgular
Respondent tractor drivers) supervised by M. Lefler, doing tractor
work usual |y done by them M. Easno Espinoza testified that he has
been a tractor driver for Respondent since 1977, and that Respondent's
drivers used Respondent's tractors and equi pnent. He testified that in
May, Qctober, and Novenber 1981, and in 1982, he saw M. Lefler or
outside drivers supervised by M. Lefler, driving tractors not owned
by Respondent. M. Lefler and the others were discing young vVines
(pulling a cutting disc wth the tractor to remake the irrigation
channels and loosen the soil between the vines). This was work
regularly done by M. BEspinoza (RT XX 2-12). M. Espinoza further
testified that in Novenber 1981 he was
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given tractor work on sonme Saturdays, and on one of those days he saw
M. Lefler discing the young vines (RT XX 14-15).

M. Hiseo Heredia testified that he has been a regul ar
tractor driver for Respondent for three years. 2t M.
Heredia testified that regular tractor work was nornally done on
Respondent's tractors and equi pnent, which the drivers got from the
shop. In 1981 he saw tractors belonging to M. Lefler, doing the kind
of work M. Heredia usually did in discing the young vines. M.
Heredia testified that in 1981 he was given | ess days of tractor work
than in 1980, and that he asked his foreman, Robert Dom nguez, the
reason. He testified that M. Domnguez replied "Because the
contractor was there, there was no place for himto place us...." (RT
M: 22). Respondent did not call M. Domnguez to testify. M.
Heredia further testified that on sone days (Saturdays) in 1981 when
M. Heredia was not given work, M. Lefler's workers did work:

"As an exanple, they stopped us on Friday. Lem[M. Lefler] was

working wth the tractor. On Friday, they stopped us. V¢ did not

return Saturday, but we noticed where we got to. O Monday now

the stretch -- or the portion is way over here. It's very well

noticed that he [M. Lefler] did the work." (RT V:24)

It Heradia testified that he had participated in
Lhion activities in the fields, discussing union demands wth other
workers, in the presence of Respondent:' 3 supervisors (RT M:7-8) .
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M. Antonio Davila testified that he has been a. tractor driver
for Respondent since 1976, and that the tractor drivers for Respondent
usual |y use Respondent's tractors. M. Davila testified that in
Qct ober and Novenber, 1981, he saw M. Lefler doing work Respondent's
regular tractor drivers usually did (discing young and ol d vi nes, and
using a "chisel"). M. Davila also testified that he received |ess
tractor work in 1981 and 1982, particularly work pulling wre to
repair fences, than he did in 1980 (RT X V:49-67).

The General ounsel introduced a nunber of invoices from Lefler
Qustom Farmng to Respondent. Invoices from My 1981 through Novenber
1981+ &X16),—showa total of at least $8,370 was paid to Lefler
Qustom Farmng for discing young Vines. 28 Invoi ces from January
1982 through August 1982 (QAC2X 102) show a total of at |east

$22,764 paid to Lefl er QustomFarning for discing young vines. 29

%The 1981 invoices show (XX 16):

5/ 25/ 81 $480.
o7 1, 120.
10/ 11 960.
10/ 26 960.
10/ 26 480.
10/ 20 1, 440.
10/ 20 480.
11/ 2 90.
11/ 30 1, 920.
11/ 30 480.
$8, 370.
29The 1982 i nvoi ces show ( GCx-102) :
1/ 13/ 82 $462.
1/13 180.
121 360.
4/ 29 1, 920.

5/13 960.
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In addition to discing young vines, Respondent's regular tractor
drivers testified that their nornmal tractor work also included
ripping (RT XIV:56; QX 93), discing alnonds (RT XV-.60, XX 10;
aX95), chiseling (RT XV.64-67), flat furromng (RT M: 18,
XV:54), land planing (RT XIV:57), discing plumtrees and prunes (RT
XV:51), cutting grass (RT XIV:63), discing old vines (RT M:17),
stretching wre (RT 30 XIV:49), and digging post holes (RT XV 54).
The Lafler invoices for 1981 (Q2X 16) and 1982 (QCX 102) show t hat

Respondent paid Lefler Qustom Farmng thousands of dollars for these

oper at i ons.
5/ 13 $324.
5/ 13 480.
5/ 13 360.
5/ 13 288.
5/ 13 960.
5/ 25 1, 080.
5/ 25 240.
5/ 25 720.
5/ 25 360.
5/ 25 720.
6/ 3 1, 440.
6/ 8 720.
6/ 8 1, 440.
6/ 8 1, 920.
6/ 16 1, 440.
6/ 15 960.
6/ 16 720.
6/ 16 648.
6/ 16 480.
6/ 16 960.
6/ 23 360.
6/ 23 430.
6/ 23 480.
8/ 16 840

$22. 764,

30 : : : :
Sone of these operations are done in connection wth
irrigation of the crops. Oscing and flat furrowng can be
used to prepare channels for water (RT M:17-19, X V. 54).
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M. Garavantes testified that M. Lefler sonetines worked as a
supervi sor for Respondent (RT 11:101), but that he also did tractor
work for Respondent as an i ndependent enpl oyer:

"A° Qustom farmng would be different -- that's the

correct category. H's [M. Lefler] a customfarner.

Q Lefler did -- he disked [disced] young grape vVines

for Tex-Cal Land Managenent in 19817

A | believe he did do sone discing of young grapes.

Q Asoland plane for Tex-Cal Land Managenent in 19817

A | believe he did do | and plane in 1981.

Q kay. Wen Lefler was involved in these types of operations,

he provided his own labor, isn't that right? Hs own | aborers?

A Hs own personnel drove his equi pnent. That's correct.

ADM N STRATI VE LAW GFFICER M. Cervantes, you' re saying that
when M. Lefler did the discing, land planing and flat furrow ng,
he was not doing that in his capacity as supervisor?

THE WTNESS, That's correct.”

(RT 11: 102- 103)

M. Caravantes also testified that prior to 1981 tractor work was

not subcontracted out:

"Q To your know edge prior to 1981 there was no subcon-
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tract work provided for Tex-Cal Land Managenent i nvol vi ng
tractor work?

A Yeah, | have no know edge of subcontracting of

tractor work prior to 1981."

(RT 111:69)

The testinony was uncontradi cted that Respondent gave no notice
to the Lhion, and did not bargain about subcontracting out tractor
work in 1981 and 1982 (RT XXX 147-148).

M. Lefler testified that he worked as a supervisor for
Respondent, but al so i ndependent|y supplied |abor for tractor work(RT
XXX 56). He testified that he used his own equi prent and drivers when
he supplied this work, and paid them hinsel f (RT XXX 5-56, 1@b-1¢8B).
He also testified that he does not keep regul ar business records for
his enpl oyees; he wites notes on scraps of paper, then throws them
away. Thus, he cannot tell from records which specific enployees
perforned tractor work and where they perforned it:

"Q I'mgoing to show you a stack of invoices ... you

billed Tex-Cal Land Managenent for a whole lot of tractor

work, and what | want to find out fromyour payroll is

who perforned that tractor work and where they were doi ng

it.

A | would have no way of telling | ooking at this what

guy drove that tractor what done that work at this

nonent .

ADM N STRATI VE LAW FHER Do you have any records ot her
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than what's here? Do you have any records at your office or
your hone?

A ND.

Q (Qould you tell ne in February how many persons, how

many tractor drivers you had working at Tex-Cal ?

A | have no way."

(RT XXX 18- 175)

Respondent offered two justifications for subcontracting out the
tractor work. First, it offered testinony that the work was permtted
under the <collective bargaining agreenent because it required
specialized equipment and skills. M. Lefler testified that the
tractor work required specialized equi prent, not owned by Respondent
(XXX 106-120). However, M. Lefler admtted that a nunber of the kinds
of work done, including discing young grapes, was the kind of work
that Respondent's workers and equi pnent could perform (RT XXX 111-
112). In one instance M. Lefler testified that sone of the
specialized equipnent included three-point discs (RT XXX 110).
However, Respondent's regular tractor drivers specifically testified
that Respondent had this kind of equipnent and that they used it (RT
XV:57-58; GX 96). Aven that these enpl oyees testified to actually
having used the equiprent, while M. Lefler was prinarily concerned
wth his ow equipnent, and also noting the absence of business
records on M. Lefler's part, | credit the enpl oyees' testinony on

this point.
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Respondent al so offered testinony that regular drivers did not
lose any work. The legal effect of this is discussed in the
conclusions of law infra. Factually, M. Lefler testified that
before he brought in any of his ow drivers and equipnent, he
carefully checked to see that all of Respondent's drivers and
equi pnent was being used, so that no regular workers were displaced
(RT XXX 117). However, at tines he indicated that he just assuned the
regul ar drivers were occupi ed:

"Q n the next page [of Lefler invoices] March first,

Ranch 56, the young seedless grapes and the discing,

there is sonething that Tex-Cal people couldn't do?

A They coul d have done it.

Q Wy didn't they?

A They were probably tied up in sonething el se.”

(RT XXX 110- 111)

Athough M. Lefler testified that there was no reduction of work
for regular drivers in 1981 or 1982, as noted the three regul ar
drivers testified that they lost work. A conparison of the
Respondent' s payrol| records (QCX 139) for Novenber-Decenber of 1980
and 1981 supports the testinony that there was a reduction in work
for regular drivers. (onparing the nunber of regular drivers who
worked during those tw nonths in the jobs of discing, flat
furrowng, cutting grass, ripping, and mscel | aneous tractor work,
the records show that in Novenber-Decenber, 1980, Respondent had

regul ar drivers doing these jobs on a total of 42 days, wth
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a total of 324 worker-days. In 1981 the totals were only 31 days on
which tractor work of those classifications were done, and a total of
177 wor ker - days. 31
Based on all the above testinony, including the deneanor of the
W tnesses, and considering the payroll and docunentary evidence, |
nake the fol | ow ng fi ndi ngs:

1. In 1981 and 1982 Respondent subcontracted tractor
work to Lefler Qustom Farming. This tractor work included discing
young vines, ripping, discing alnonds, flat furrow ng, cutting grass,
discing ol d vines, and discing plumtrees and prunes.

2. The type of work listed in #1 above was previously
done by Respondent's regular tractor drivers, using Respondent's
equipnent. Prior to 1981 it had never been subcontracted out.

3. Wrk for Respondent's regular tractor drivers was
reduced in the categories listed in #1 above after that work was
subcont ract ed out .

4. Respondent did not notify the Uhion or bargain wth

the Uhi on about subcontracting out tractor work.

3. Irrigation and Mscell aneous Tractor Vrk. Respondent

admtted that in 1981 it paid |abor

e totals in Novenber wvere fairly conparable (1980: 143
wor ker -days; 1981: 154 worker days). There was a large reduction in
Decenber 1981 (1980: 131 worker-days; 1981:. 23 worker-days). These
records do not indicate whether other seasonal factors were at work. |
do, however, find that they give support to the testinony of the
General (ounsel's witnesses that work was lost for Respondent's
regul ar tractor drivers.



contractor Qlbert Renteria (Renteria Farm Services, Inc.) for
irrigation work on Respondent's farns. However, M. Caravantes
testified that the only work M. Renteria did "was setting up new
irrigation systens"(RT V.22), something permtted wunder the
subcontracting article in the «collective bargaining agreenent
(A&X 52, Aticle 17).

There are sone difficulties wth Respondent's assertion
that putting in newirrigation systens was the only work M.
Renteria did. The General ounsel introduced the |abor
invoices fromM. Renteria to Respondent for 1931 (QCX 50).

Anong the invoices are the fol l owing entri es:

Data of |nvoice Job Anount Paid

10/ 15/ 81 Irrigators $1, 214. 91

11/31/ 81 Irrigation 1, 070. 59

10/ 12/ 81 Set W lrrigators 784. 58

10/ 26/ 81 Irrigation 802. 94

10/ 12/ 81 Set W Irrigation 708. 48

5/ 19/ 81 Irrigation [and 1, 688. 00
m sc. wor k]

6/ 16/ 81 Irrigation [and 7,116. 61
msc. wor K]

7/ 02/ 81 Irrigating on [Ranch] 1,207.04
#79 [and msc. ]

7/ 02/ 81 Irrigators and 703. 24
Irrigating

Wien questioned about these invoices, M. GCaravantes

testified that where the invoices say "irrigators" or "irri-
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gation," they do not nean what they appear to say. Rather, he

testified, all the wrk was "set up" irrigation, and that neant
installation of a new system
Q Gan you show ne where the [invoices] say set up new
irrigation systens?
A It doesn't say. It says irrigators on one. It says

irrigation, set up irrigators.

Q Doesn't that nean that he had irrigators working on

that property -- setting up for the purpose of irrigation?

A Setting up a newirrigation system That's what it

neans.

Q But it doesn't state on' there newirrigation, is

that right?

A No, it doesn't. You asked ne what it neant."

(RT \: 22-23)

M. Garavantes stated that Respondent did not notify the Uhion
about M. Renteria's irrigators (RT V.23), and Uhion negotiator
Mller testified that the Uhion was not notified and there was no
bargai ning about the irrigators (RT XXX 147-143).

The testinony of several enployees indicated that "set up"
irrigation is a termof art at Respondent's farm neaning a specific
kind of regular irrigation done at Respondent's premses. M. Hiseo

Heredia testified that he has been an irrigator and tractor driver at

Respondent's farns for three
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years, and that he and the other irrigators do the variety of
irrigation work done by Respondent (RT M.:7-16). M. Heradia
testified that set up irrigation involved placing short pipes in open
ditches, and that M. Heradia perforned this type of work in 1980 and
1981 (RT M : 15-16).

M. Leonardo Lara testified that he has worked for Respondent
for 17 years, prinarily as an irrigator and tractor operator. M
Lara testified that set up irrigation involves naking a ditch and
putting in pipes; the only equipnent needed is a tractor wth a
shovel extension. M. Lara testified that he frequently perforned
this work, using Respondent's equipnent (RT 11:21-22). M. Lara
testified that set up irrigation is one of the types of irrigation
used on Respondent's farm along wth flat furrowng, ditching, and
using canal s (RT 11: 22-28).

Respondent did not call M. Renteria to explain the apparent
I nconsi stencies between what M. Rentaria' s records show, and what
M. Caravantes testified that they nean.

Based on the above testinony and evidence, | find that in 1981
Respondent contracted irrigation work to labor contractor Gl bert
Renteria (Renteria Farm Services, Inc.). Fromthe invoices, | find
that M. Renteria did regular irrigation work and provided irrigators
to Respondent. The testinony of the enployees supports this
interpretation of the invoices, and Respondent failed to call M.
Renteria to support M. Caravantes' conclusion that the invoices
neant sonething different. Further, an examnation of Aticle 17

('subcon-
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tracting) shows that Respondent can subcontract for new irrigation
systens only where "the Conpany enpl oyees do not have the skills to
perform the work to be subcontracted and when the operation to be
subcontracted requires special i zed equi pnent not owned by the Conpany"
(&X 52, Aticle 17). | find that irrigation work, including set up
irrigation, was work regularly perfornmed by Respondent's irrigators,
using Respondent's equipnent. Fnally, | find that Respondent did not
notify the Union or bargain wth the Whion about contracting out
irrigation work to M. Renteria in 1981.

| also find that Respondent contracted out to M. Renteria
certain types of mscellaneous work regul arly done by bargai ning unit
enpl oyees. Specifically, the Renteria invoices (GQX 50) show that in
1981 Respondent contracted out work stretching and pulling wre (see,
e.g., 7/24/81), and cleaning fields (see, e.g., 9/25/81). Respondent's
enpl oyees testified that this was work they had regularly done in

previous years (RT XV 49-50, 51; XX V: 32-33).

4. 1981 Harvest Vrk.

The General ounsel alleges that in the 1981 harvest
Respondent contracted harvest crews from M. Renteria and other
contractors, wthout bargaining wth the thion and for the purpose of
reduci ng enpl oynent for Respondent's regular crews because of their
Lhion activity. However, | have already discussed the 1981 harvest,

and have specifically
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found in Section MI(A and (3) of this Decision, supra, that
Respondent violated Section 1153(a), (c), and (e) of the Act by
hiring the additional harvest crews. Accordingly, | do not treat this

all egation agai n here.

B. oncl usi ons of Law

1. Failure to Notify or Bargain wth the Union
(Section 1153(a) and (e)).

| have noted supra that in Tex-Cal Land Managenent, Inc.,
8 ALRB No. 85, the Board hel d:

"Were a terra or condition of enploynent is established by
past practice and/or contractual provision, a unilateral change
constitutes 'a renunciation of the nost basic of collective
bargai ning principles, the acceptance and inplenentation of the
bargain reached during negotiations.' Even after expiration of
the contract, an enployer's unilateral change of any existing
working condition wthout notifying and bargaining wth the
certified bargaining representative constitutes a per se
violation of Section 1153(e) and (a) of the Act. Wiere the
unilateral change relates to a nandatory subject of bargaining,
such as subcontracting and hiring, a prinma facie violation of
Section 1153 (e) and (a) is established."

(8 ALRB N\o. 85, pp. 5-6. dtations omtted)
It is clear that in the instant case Respondent has violated

Section 1153(e) and (a) by subcontracting and contract -
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ing out the work described in this Section. Respondent admtted that
it subcontracted bargai ning unit swanping work to R T Trucki ng Co. and
Brookins Trucking G. | have found that it also subcontracted
bargai ning unit tractor work to Lefl er QustomFarmng. Further, | have
found that Respondent contracted out bargaining unit irrigation and
m scel | aneous work to Gl bert Renteria (Renteria Farm Services, Inc.).

Respondent has essentially offered no justifications or
expl anations for the above subcontracting and contracti ng out of work.
Respondent admts it violated the Act by subcontracting the swanpi ng
work. Respondent's sole profferred justification for the irrigation
work was that, as a factual matter, only new irrigation work was
contracted out, and that was permtted by the contract. | have found
this explanation to be factually false. Wtnesses testified that
nornal irrigation work was contracted out, and the Renteria invoices
refer to this work in terns ("irrigation,” "irrigators") which on
their face indicate that regular irrigation was done. The only
testinony to the contrary was M. GCaravantes' assertion that the
i nvoi ces neant sonething else, and Respondent failed to call M.
Renteria to explain the natter.

Respondent offers two justifications for the subcontracting of
tractor work to M. Lefler. Frst, Respondent asserts that the tractor
work required specialized equipnent and skills, and thus was
permssi bl e under the coll ective bargai ni ng agreenent. However, | have
found that factually this is erroneous. The types of tractor work

listed in the



-01-
findings of fact, supra, were regularly performed by Respondent's
enpl oyees usi ng Respondent' s equi pnent .

The only other justification asserted by Respondent is that no
workers were displaced by the subcontracting and contracting out of
the work. This argunent is erroneous on two counts. Frst, | have
found that in fact work was | ost by regul ar enpl oyees. Second, in any
event the displacenent of enployees is not a requirement for a
finding of a violation of the Act; rather, it would just be invol ved
in connection with inplenentation of a nake-whole renedy for the

violation. The Board in Tex-Cal, supra, stated:

"Respondent fails to recognize that a unilateral change of
an enployer's hiring or subcontracting practice affects the
terns and conditions of enploynent of the bargaining unit
enpl oyees, regardl ess of whether bargaining unit nenbers were
actual |y displaced or suffered | oss of enploynent or di mnished
Incone as a result of the change."

(8 ALRB Nb. 85, p. 7)

Thus, the facts are clear that Respondent subcontracted and
contracted out bargaining unit work wthout notice to or bargai ning
wth the UWiion. Respondent has offered no justification or valid
defense for its actions. Accordingly, for all the above reasons, |
find and conclude that (a) in 1981 Respondent subcontracted swanpi ng
work, which work was regular bargaining unit work, to Brookins
Trucking and RT Trucking Go.; (b) in 1981 and 1932 Respondent

subcont r act ed
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tractor work that had been regular bargaining unit work to Lefler
Qustom Farmng; and (c) in 1981 Respondent contracted out irrigation
and mscel | aneous work, which work was regul ar bargai ning unit work,
to Renteria Farm Services, Inc.; all of which subcontracting and
contracting out of work was done wthout notice to or bargaining wth

the Lhion, in violation of Section 1153 (a) and (e) of the Act.

2. Reduction of Wrk for Regul ar Enpl oyees (Section
1153(a) and (c))

The General Qounsel alleges that the subcontracting and
contracting out of work was done by Respondent in order to reduce work
opportunities for its regul ar enpl oyees because of their support for
the Lhion, in violation of Section 1153(c) of the Act.

The legal standards for finding a violation of Section 1153 (c)
of the Act have been set out in Sections M1 (B) (2) and IX (B (2
of this Decision, supra, and are incorporated here by reference.
Essentially the standards provide that if the General Gounsel proves
that Uhion activities were a notivating factor in the subcontracting
of work, the burden shifts to Respondent to prove that the consequent
reduction of work for regular enpl oyees woul d have occurred anyway,
even absent the Lhion activities of the enpl oyees.

Taking the facts in the overall context of Respondent's actions
during 1981 and 1982, | find that the General Gounsel has shown t hat

the Lhion activities of its regul ar enpl oyees
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were a notivating factor for Respondent’s increased subcontracting of
work. | have already found that after the picket lines in the summer
of 1981, Respondent sought to undercut the Unhion and its Uhion
enpl oyees by reducing their work through the unprecedented addition
of outside harvest crews in 1981, and by shortening the pruning
season in 1982 through the addition of outside pruning crews. The
subcontracting shows the sane picture. In 1981, after the picket
lines, Respondent increased its use of subcontracting by subcon-
tracting out three types of work -- swanping, tractor work, and
irrigation work -- which had been done by regular enployees.
Respondent admtted that prior to 1981 it had not subcontracted out
tractor work, and admtted its violation concerning swanpi ng work. |
find no plausible explanation on the record of this case, other than
the Lhion activities of its enpl oyees, to explain Respondent's change
inits swanping, tractor, and irrigation work.

Turning to Respondent's attenpted justifications, as noted in the
precedi ng section, Respondent has really offered no justification at
all. Goncerning the tractor work, where | have found that regular
enpl oyees lost work, Respondent's only justifications were that
enpl oyees did not |ose work, and that the subcontracting of tractor
work was permssi bl e under the contract. | have found that neither of
these statenents is correct, and | find the record devoid of any
show ng by Respondent of a neutral business reason for reducing the
work of its regular enpl oyees through subcontracting and contracting

the areas- of swanping, tractor work,
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and irrigation.

Accordingly, | find and conclude that by subcontracting and
contracting out swanping, tractor work, and irrigation, Respondent
reduced work opportunities for its regul ar enpl oyees because of their
Lhion activities, know to Respondent, in violation of Section 1153

(a) and (c) of the Act.

X . 1982 HARVEST
A H ndi ngs of Fact

The General (ounsel alleges that in the 1982 Harvest Respondent
undert ook a nunber of actions in its hiring, seniority, discipline and
enpl oynent practices, wthout notice to the Lhion and for the purpose
of discrimnating agai nst the regul ar enpl oyees because of their Uhion
activities.

1. Hring 37 Wrkers on June 14, 1982.

The General (ounsel alleges that on June 14, 1982
Respondent hired 37 new workers into Gew 61, wthout notice to the
Lhi on.

The 1981-82 col | ective bargai ning agreenent (GCX 52) contai ned a
notice of hiring provision: "The Conpany shall give tw (2) days
advance witten notice to the Uhion of its intention to accept
applications, which notice shall state the estinated dates and peri od
during which the Conpany w |l take applications, the office hours when
applicants may report to the Conpany to nake out application forns and

the Gonpany' s estinmated needs for new hires" (QX 52, Article 3,
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Section 3). This agreenent expired on June 6, 1982. Its legal effect
after that date is discussed in the Gonclusions of Law infra.

From the testinony and records in evidence, | find that
Respondent hired 37 new nenbers for Gew 61 on June 14, 1982. The
payrol | records (QCX 34) show that on June 14th, shortly after the
1982 pre-harvest began, Respondent recalled Gew 61, wth a total of
48 enpl oyees working in that crew The General Gounsel introduced a
list from Respondent (GCX 135) which shows new hires for the 1982
harvest. Athough this list is entitled "Thinning, Leaf Pull,” | find
that it does show new hires. Ms. Deborah MIler testified in detail

about the list:

"Q | want to showyou [GQCZX 135 and ask you about
that . Is this the list that you were given by the
conpany?
A Yes.

Q Do you renenber when that was or approxi nately when
that was?

A | requested right after that August 17 [1982], |
requested a list of all enployees hired by the conpany
since Mrch 1982, all new enpl oyees and they provided
this. They ranit on the seventh of Septenber and | was
probably provided wth it shortly after the date they ran
it.

Q Adthisisthelist that you used to nake the notes

that you' re referring to?



-96-

A Yes. This list is set up by crew For exanple, it

has Gew 50 on the first page. That's all the enpl oyees

hired as new enpl oyees in G ew 50 since March of 1982.

And then there's a page for Gew 51, 52, crew by crew

listing the new enpl oyees hired i n each crew si nce March

of this year [1982]."

(RT XXM |:85-86)

M. George Johnston initially testified that General Gounsel's
Exhibit 135 was a list of new hires: "This appears to be new hires.
Exactly what it was, or what we told he union when we handed it over,
| don't recall"(RT XLV 112).

General Qounsel 's Exhibit 135 shows that on June 14, 1982, the
date Oew 61 was recalled for the harvest, 37 new enpl oyees ware hired
into that crew

M. Johnston admtted that he did not give notice to the Uhion of
the hiring on June 14th (RT XLIV: 113), and he testified that he gave
seniority recall rights to the new people in GQew 61 who hadn't worked
in the previous harvest (RT XLIV:111-112). UWhion representative Juan
Gervantes testified that no notice was given to the Wiion (RT
XM 1:103), and the record indicates that no witten notice, as called
for by the 1981-82 contract, was ever sent.

Respondent at the hearing and in its Post-Hearing Brief offered
as an explanation for the failure to notice, the Whion about this
hiring that there was an established practice that Respondent did not
have to notice the LUhion when it only hired a few enpl oyees who were

related to current crew
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nenbers, to fill out acrew32

"A' no tine prior to the allegations [concerning

Gew 61] has the Onion ever nade an issue of notice

requirenents for famly preference hiring or the hiring

of a fewpersons to fill out a crew"

(Post-Hearing Brief for Respondent, p. 35)

However, whatever the paraneters of such an exception to the
notice provision, the Gew 61 hiring clearly falls outside them
Hrst, by no stretch could hiring 37 nenbers of a 48-person crew be
considered "hiring a few persons to fill out a crew" Respondent
offered no other exanples of Unhion acquiescence in such a large
anount of hiring for a crew M. Johnston testified:

"Q ... [You may be hiring 20 or 33 peopl e?

A WIIl, that's an awful extended famly. |"ve seen it

happen with a coupl e of peopl e.

Q You still don't think the union woul d want notice of

anything |ike that?

A That's pretty hypothetical. | don't thinkit's

happened before. "

(RT XXV | : 107)

Second, Respondent introduced no evidence that the 37 people
hired into Gew 61 were in fact famly nenbers of other enployees.

M. Johnston’s testinony concerning family nenbers was often vague.

For exanpl e, concerni ng one craw he

32The contract called for hiring prafarence for relatives
(A&AX 52, Aticle 3).
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was asked why he had hired 1 new nenbers:

"Q Wy didn't you notify the uni on?

A Rel atives -- hired rel ati ves.

Q Al ten were relatives?

A | bet they are.”

(RT XXM | : 119

Goncerni ng anot her crew, M. Johnston was asked about new hires:

"Q W are they related to?

A Sone of the other people in the first -- whatever

nunber it is there.

Q O d you keep any record of that?

A No, it'stoo hard. It's very hard to fill in crews,

you know Very rough."

(RT XXM 1: 1¢9)

Further, as noted in Section I X(A)(2) of this Decision, supra, M.
Johnston unilaterally changed Respondent's enpl oynent application in
February 1982 and elimnated the line (from the forner application)
which asked the applicant to state if he/she was related to any of
Respondent' s enpl oyees (QGCX 86). Respondent did not offer specific
proof of famly relationship for nost of the 37 new hires.

In sum | find:

(1) On June 14, 1982, at the beginning of the 1982
harvest (and pre-harvest) season, Respondent hired 37 new enpl oyees

into Qew 61.
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(2) Respondent did not notify the Uhion about these
new hi res.

(3) The 1981-82 contract, which expired on June 6,
1982, called for witten notice to the Union of new hires.

(4) Respondent offered no specific evidence that the
June 14th hires fell wthin an exception (to the notice provision)
for famly nenbers or for hiring a snall nunber of enployees to fill

out a crew

2. Hring Wrkers August 17-25, 1982.

The (General (Qounsel alleges that Respondent hired
approxi nately 1@ workers in the period August 17-25, 1982 w thout
proper notice to the LUhion, and in a manner intended to discrimnate
agai nst prospective enpl oyees furni shed by the Union.

The 1981-82 col | ective bargai ni ng agreenent contai ned a provi si on
(discussed in the preceding section of this Decision) which called
for two days' witten notice to the Lhion of Respondent's intention
to hire newworkers. Onh August 16, 1982 M. Johnston sent a letter to
Lhi on representative Juan Cervantes, stating:

"W are in need of rmnore workers to fill vacancies in our

Cr ews.

V¢ shall be hiring at the Jailhouse at 6:@ a.m to-

norrow Pl ease informanyone who mght qualify for harvest

work. " (QCX 79)
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The letter gave the Whion one day's notice, and did not specify
the approximate nunber of enployees to be hired. The -contract
provision called for the notice to state "the Conpany's estinated
needs for new hires" (G2X 52, Article 3, Section 3).

The payroll records and lists of new enpl oyees show that in the

period August 17-25, 1982, Respondent hired a total of 106 new

enpl oyees:
August 17 31 new enpl oyees
August 18 27 new enpl oyees
August 19 10 new enpl oyees
August 20 3 new enpl oyees
August 21 3 new enpl oyees
August 23 17 new enpl oyees
August 24 6 new enpl oyees
August 25 9 new enpl oyees

(AX 135, 122, 148)

These enpl oyees were hired into existing Gews 51, 52, 54, 56,
58, 59, 61, and 64. In addition, Gews 62 and 63 were established on
August 17th and August 13th, with 14 new enpl oyees constituting Qew
62, and 17 new enpl oyees anong the 24 enpl oyees in Qew 63 (QX 122,
135) .

The testinony concerning the manner in which the 106 new
enpl oyees were hired showed the fol | ow ng.

Two enpl oyees, M. Jorge O osco and M. A e andro Lopez testified
that, when Respondent infornmed the Unhion on August 16th that there

woul d be hiring at the jail house on the 17th,
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they notified people to come to the jailhouse. M. Qosco and M.
Lopez arrived at approximately 5:00 a.m There were about 200 peopl e
there who had been notified by M. Gosco, M. Lopez, and others on
behal f of the Uhion. M. George Johnston showed up at about 6:00 a. m
and announced that only a few people would be hired that day, about
ten. At that point M. Hias Moz, Respondent's representative,
drove up wth sone people in his car. M. Johnston gave the people in
M. Minoz' car enploynent applications to fill out. He did not give
applications to the 200 peopl e assenbl ed there. M. Johnston told the
group that he intended to hire 30 peopl e the next day, and he passed,
out 30 nunbered slips of paper to the group, telling themto apply
the next day. None of the people who were there wth M. Qosco or
M. Lopez were given applications or were hired by Respondent (RT
M :39-92; XV:40-43).

M. Johnston testified at length to the hiring during August 17-
25. He admtted that approximately 100 people were hired during this
tine (RT XLIV:95). M. Johnston stated that he hired only 11 people
at the jailhouse on August 17th, and that four or five of these were
the people brought by M. Minoz (RT XLIV:98; X:124). He testified
that the reason he did not hire nore peopl e brought to the jail house
by the Whion, and that he did not notice the Uhion for subsequent
hirings, was that nost of the people hired during August 17-25 were
rel atives of enpl oyees and thus did not have to be hired with notice

to the Whion. However, his testinony on this point
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was vague and unsupport ed:
"Q | would like to ask you to give nme a rough idea of
how many peopl e, of those new hires you hired during that
period, you feel would qualify as famly preference new
hi res.
A | really have no idea. 1'd guess ten or twenty.

Twenty woul d be a good -- ten to twenty.

A Wl |, let ne take that back. It would have to be nore. Qew
62 started short and had a ot of famly hiring. Gew 63 started
short and had famly hiring. So those two crews there would --
I'd put that at ten to twenty each, plus another ten in the other
established crews. It's got to be nore, like 30 to 40, famly
hiri ng.

Q See if you can recogni ze any of those names and tell

ne why you hired those people into Qew 62.... Wo are

they related to?

A Sone of the other people in the first -- whatever

nunber it is there.

Q O d you keep any record of that?

A No, it's too hard. It's very hard to fill in crews,

you know Very rough.

Q [Qn the 23rd, you had a need to nake a najor addition to Gew
61 and add about ten new people.... Wy didn't you notify the

uni on?
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Relatives -- hired rel ati ves.
Al ten were rel ati ves?

| bet they are.

O > O >

| wll show themto you.... The question was whether the
ten people were related to each ot her.

ADM N STRATI VE  LAWCFH CER M. Johnston, nake sure that

you' re not guessi ng. Fromwhat you just said |'mwondering if

you are guessing. If you don't know the answer, be sure to say

you don't know Don't guess at answers. THE WTNESS. (kay.

Wl | then, | don't know the answer. ADM N STRATI VE LAWCHF CE

Maybe you are not guessing. | just --

THE WTNESS. Wl I, the only explanation is that they're famly

of sone of these other people. That's the kind of hiring we were

doi ng around t hen.

ADM N STRATI VE LAWCOFFCER  You are saying that because that

was the kind of hiring you were doing, not because you

specifical ly renmenber those ten. Is that correct? THE WTNESS

(h, specifically | don't renenber these ten."

(RT XLIV: 96, 109-111).

M. Johnston al so admtted that on August 17th, the same day he
notified the Lhion that hiring would be conducted at the jail house,
Respondent hired a new crew (under forenan Junior Galindo) at Ranch
36 on Respondent's prem ses.

"Q Howdid Junior Galindo get all of those folks [for his crew

there on Ranch 36?7 Od you tell himjust to
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bring sone fol ks out there to Ranch 36 that norni ng?

A Yes.

Q You noticed the union to go to the jailhouse, and you

noti ced Junior Galindo to go to Ranch 36. Wiy did you do it |ike

that. Wiy did you tell themto go to two separate spots |ike

t hat ?

A Vll, Junior's one of our regul ar crew bosses and he had

sone peopl e. He knew where the ranches were." (RT XLV 14- 1)
M. Glindo' s crewinitially had only 14 people init, although it was
intended to be a 3@person crew M. Johnston was asked why he did
not fill out the remainder of M. Glindo's crewwth peopl e assenbl ed
at the jailhouse:

"Q Wy didn't you pick out 30 people fromthe jail house

group and send themover to Ranch 36 so that Glindo

coul d have a full 30-person craw fromthe jail house?

A Wdaready nade the arrangenent. Ve didn't know

how nany — or | didn't know how nany -- | had no idea of

how nany were going to be at the jailhouse. And he had

sone people. He's one of our regular crew bosses.

| thought we coul d accormodat e both of them

Q Wy didn't you notice the union that you were hiring

anewcrewthere in Oew 62 wth Glindo?

A | said | don't know how nany people are going to

show up on the 17th and assumed we coul d acconmodat e bot h

of them

Q The contract says you are supposed to give 48 hours

notice of such hiring. Aen't you?
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A Yes.
Q Véll, why didn't you call themup and say, 'V¢ want to hire
30 people in this new Oew 62. Can you gi ve us 33 peopl e?
A You want ne to repeat for the third tine?
Q ay. Is the answer the sane?
A Yeah.
Q Wy didn't you just take the 16 folks from the
jailhouse, bring themover to Ranch 36, and nake a full crewin
Gl indo' s crew at Ranch 36?
A Because they all reported at six o' clock. And |
assuned he had 30 peopl e. | can't be at Ranch 36 and the
jailhouse at the sane tine, so | went fromthe jail house to
Ranch 36 or whatever the ranch nunber was.
Q Wen you got there, you said, 'Ch, darn. | let all of
t hose peopl e there and | coul d have had jobs for them
A | could have filled in the craw but --
Q DOdyou call the union?
A V¢ took care of it wth filling in wth those people's
rel ations.
Q Odyou call the union up and say, 'Hey, |'ve got 16 spots
out here. Do you think any of those people would be wanting
to cone back and to to work?
Q N ." (RT XUV 132-103)
M. Johnston indicated sone confusion over the nunber of

peopl e per crewthat he intended to hire:
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You were hiring 40-person harvest crews, right?
No.
What were you hiring there on the 17th?
Pre-harvest, 30 --

Wre you hiring al | pre-harvest?

> O > O > O

30 peopl e, pre-harvest.

Q Wy on the [August] 18th, M. Johnston, were you hiring 41

people in Gew 51 to do pre-harvest work on Ranch 71 on variety

four, the Enperors?

A | nust have been thinking they were going to harvest pretty

qui ck.” RT XV:101-102, 108)

Ms. Deborah Mller testified that she received Respondent's
letter on August 16th and notified people to cone to the jail house the
next day. Approximately 150-230 people arrived at the jailhouse in
response to notification by her and by Uhion ranch conmttee nenbers
(RT XXM 1:24-31) . She testified that M. Johnston arrived at about
six am:

"A [I] asked him how nany people he was going to hire and he

said he was planning on hiring ten to fifteen people to fill out

Lupe Arreola' s crew and he mght put on another crew sonetine,

but not that day. Al he intended that day was to put on 10 or 15

peopl e. And then he said he already had five people who cane wth

Hias [Minoz]. And | said why are Hias’ five the five that are

going to get the jobs. And he said, if you don't like it, you can

file a grievance.
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Q Wat was the practice at the conpany and the position of the

conpany on the table regarding the order of applicants?

A That applicants be hired first come, first serve as they

arrived. They were hired first cone, first served.

Q kay. To your know edge, had Hias' group arrived first?

A No. "

(RT XXV | : 29)

Ms. Mller testified that M. Johnston then stated he intended to
hire 30 nore people the next day, and he passed out nunbered scraps
of paper to the crowd, in no particular order. Then he cal |l ed nanes
of people, and gave them enpl oynent applications and told themto
return the next day (RT XXM 1:30). M. Johnston did not follow a
first-cone, first-served basis in calling out the nanes of people to
whom he gave applications (RT XXM 1:30). People in the crond ml|ed
about in confusion, asking M. MIler what was going on (RT XV 1:30).

Based on the above testinony and evi dence, | find:

(1) The collective bargaining agreenent of 1981-82
required two days' witten notice to the Uhion of Respondent's
intention to hire, and the estinated nunber of workers to be hired.

(20 On August 16, 1982 Respondent gave the Uhion a
one-day witten notice of its intention to hire on Augus-17th. The
notice did not state the estinmated nunmber of hires. Respondent did

not give the Lhion any other notice
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for hiring in the period August 17-25.

(3) Respondent's hiring practice for new enployees
was to hire qualified people on a first-cone, first-serve basis,
except for famly preference hiring.

(49 O August 17, 1982 approxinmately 200 people
gathered at the jailhouse in response to the Lhion's notification to
them of Respondent's intention to hire. Respondent hired 11 peopl e at
the jail house that day. FHve of the people hired cane to the jail house
wth M. Hias Minoz, and were hired ahead of the other peopl e who had
gat hered there.

(5 On August 17, 1982 Respondent hired an additi onal
20 people, nostly at Ranch 36. Respondent did not give the Uhion
notice of this hiring.

(6) Oh August 18-25, Respondent hired approxinately 75
additional workers. O this nunber, approxinately 30 nay have recei ved
applications at the jailhouse on August 17th. The peopl e who recei ved
applications at the jail house were selected by M. Johnston, not on a
first-cone, first-serve basis.

(7) Respondent offered no specific evidence to support
M. Johnston's assertion that many of the new hires during the period
August 17-25 were famly relatives. As described above, M. Johnston's
testinony on this point was largely general. For the great najority of
new hires, there was no evidence that specific individuals hired were

famly rel atives.
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3. Transfer of Bl oyees in July 1982.

There is no dispute that in July 1982 Respondent transferred
appr oxi mat el y 80 enpl oyees to different crews, usually noving
enpl oyees into nore senior crews fromjunior ones. M. George
Johnston testified:
"Q How nany peopl e did you transfer around? A | woul d say
probabl y about 80, rmaybe a little bit nore.
Q Wat was the tine period during which you nade these
transfers?
A It was fromtheir first arrival in Avin till all of the
crews were working, probably a period of two to three weeks. |
believe we —| don't recall the date we started in Arvin. It was

the mddle of July, | believe.

Q Wat did you say, three weeks?

A Two-and-a-half —two to three weeks, probably about

t hree weeks. "

(RT X 79-80)

There is also no dispute that the transfers affected seniority
rights of the enployees. A the tine, Respondent had several
seniority systens, but one of the basic seniority systens was recal |
by crew For each agricultural season, Respondent had crews recall ed
and laid off by seniority of the crew (See RT X 34-83; XXXV :61,
Post-Hearing Brief for Respondent, p. 39).

Respondent asserted two justifications to showthat the
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transfer of enployees was permssible. Frst, M. Johnston testified
that the transfer of enployees was wthin the nanagenent rights
provision of the 1981-82 collective bargaining agreenent. Second,
Respondent prinarily relied on the testinony of M. Johnston that
Lhion representati ve Juan CGervantes was consul ted about the transfers
and agreed to themprior to the enpl oyees being transferred.

Regarding the managenent rights provision of the 1982-82
col I ective bargai ning agreenent, M. Johnston testified that the right
to transfer enployees was wthin the general nanagenent rights
provision of the contract (RT XLIV:25). However, the issue of
transferring enpl oyees was bei ng di scussed in the bargai ning for a new
contract (See RT X 34-80; XLIV: 23-28), and the issue was raised in
the bargai ning by Respondent in a proposal Respondent introduced to
permt such transfers (RT XU V:26). Further, M. Johnston conceded
that changing an enployee's crew seniority was a natter about which
Respondent had to "deal wth" the Union:

"Q ... Isn't it true when you begin to tal k about changi ng a

worker's crew seniority, that has al ways been a matter on whi ch

you have been conpel led to deal wth the union? Isn't that
correct?

A Yes.

Q You didfeel that it was something that you had to bring

up tothe union, ... didn't you?
A Vel |, yes."

(RT XUI V; 24- 25)
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Respondent did in fact bring the matter up with the Lhion, at a
gri evance neeting (concerning other natters as well) on July 8, 1982.
Respondent's nmain justification for the transfer of the enpl oyees is
based on M. Johnston's testinony that Uhion representative Juan
Cervantes agreed at that neeting to the transfers:

"Q A which [grievance neeting] did GCervantes tell you

I n anyway what soever that he or the union would go al ong

wth your transferring the people around to solve the

seni ority probl ens?

A July 8th.

Q Theonly tine was July 8th?

A That's correct.

Q Gould you tell ne, as best as you can renenber, the details
of the conversation that you had wth Gervantes in which you said
things to himand he said things to you that caused you to believe
thi s?

A VW were going to call back crews wthin a few days. Ve
di scussed the problens wth the senior people being in the later
crews. David [CGaravantes] and | -- well, nostly nyself -- told him
suggested that we transfer nore senior people up in the crews, into
the nore senior crews. Ha didn't see any problemwth that. And the
last thing was -- Wiat was it? Yeah, he didn't see any problemwth
it.

Q Do you renenber his words?

A | believe he just said, 'l don't see any probl ens
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wth that, and I'Il get you a confirmng letter onit.’
That's right. He said, "I'll get you a confirmng |letter on
it.'"

(RT XLl V* 27- 28)

M. Johnston stressed that M. Gervantes stated he woul d
provide a confirmng letter:

"Q | want to knowif there was anything el se that

Cervantes said to you at any tine that caused you to

bel i eve that he agreed wth your naking seniority

transfers to solve the seniority probl en?

A | think it was the final thing. 'Ckay, it |ooks
fine.” @, "kay, I'll get you a confirmng letter.’
There, was sone affirnative 'yes,' or 'Ckay, I'll get you

aconfirmng letter.""

(RT XLl V; 34)

The evidence shows that no confirmng letter was sent. To
the contrary, M. CGervantes sent a letter date July 13, 1982
(A&X 69) stating:

"As per our tel ephone conversation of July 9, 1982, the issue on

the trucks and swanpers wages and hours of work and novi ng seni or

enpl oyees to high seniority crews are both issues of
inportance that | wll discuss wth the Negotiator,
Mller, and the Negotiating Cormttee.

Uoon discussing these issues wth them then | wll
contact you and we can set a data to address the
changes. "

(X 69)

extrene

Debor ah
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M. Johnston admtted that he transferred the enployees w thout
receiving a confirmng letter:

"Q You proceeded wthout a letter of confirnation,

right?

A That's right."

(RT XUV 34) %2
Further, M. Johnson stated that on July 15th, he received M.
Cervantes' letter (AOX69) but that he continued to nmake transfers
after that date:

Q [What if anything did you do in connection wth

these transfers [after receiving M. Cervantes' letter on

July  15th]? Od you stop naking your managerial

transfers?

A No.

Q Od you stop naking these transfers designed to cure

the seniority probl en?

A No.

Q | think you testified that you nade 88 transfers

“’Respondent initially referred to a letter (RX 34, dated July
8, 1982) as a confirmng letter fromM. GCervantes. (See RT XLIV: 30-
34). However, Respondent does not press this point, since that letter
clearly refers to another natter (enployee, nunbers as they relate to
seniority) and to a neeting of June 33, 1982, not the July 8th
neeting at which the natter of transfers was raised (RX 34). Qounsel
for Respondent indicated at the hearing that there were two separate
matters, involving two neetings and two different promses of
confirmng letters (RT XLIV:32). Thus, the letter dated July 8th,
referring to the neeting on June 30ch, is not the confirmng letter
for the issue of transfers of enployees. As noted above in text, a
leter was sent on July 13th, but M. Cervantes indicated in it there
was no agreenent about transfers.
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between July 15th and August 1st. |Is that basically your

recol | ecti on?

A That sounds like a pretty cl ose nunber."

(RT XLl V: 41)

That the transfers took place after the recei pt by Respondent of
M. GCervantes' July 13th letter (QX69), is confirned by M.
Johnston's testinmony concerning the first transfer of enployees in
this period. On July 14th he notified the crew bosses (forenen) of his
intention to transfer enployees. h July 15th, the day he testified
Respondent received M. Cervantes' letter (RT XLIV:37), the paperwork
of transferring the workers was done, and "then they went to work on
the followng norning, on the 16th" (RT XLIV: 37).

M. GCervantes' initial testinony about this issue was vague (see
RT XXXM :66-96), though he did deny agreeing to any transfers (RT
XXM :92-93). Later he testified that he did recall the July 8, 1982
grievance neeting and that he did not agree to any transfers (RT
XM 1:102-104). | do not rely on M. GCervantes' testinony on this
I ssue. However, from M. Johnston's own -testinony | find that any
agreenent on transfers was subject to witten confirnation by M.
Cervantes. As discussed above, M. Cervantes' letter of July 13th,

recei ved by Respondent on July 15th prior to any workers
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actually working intheir transferred crews, indicated that there
was no agreenent on the issue of transfers, and that he intended to
discuss it with the Onion negotiators.
In sum | find:

(1) Approxinately 80 enployees were transferred to
different crews in the period July 15th to approxi mately August 1,
1982.

(2) The transfers affected craw seniority of the
enpl oyees i nvol ved.

(3) Transfer of enployees, affecting seniority, was
not a matter reserved in the managenent rights provision of the 1981-
82 col | ective bargai ni ng agreenent.

(4) The Whion did not agree to transfers of enpl oyees
during this period. Any verbal agreenent was subject to witten
confirmation, and Respondent transferred the enployees after it
received a letter indicating that the Uiion had not agreed to the

transfers.

4. Himnation of Saanpi ng Trucks.

Respondent does not dispute that in the 1982 harvest it
stopped using its own swanping trucks, nor that this affected the
hours worked for its swanpers. Enpl oyees Easno Espinoza and Manual
Ayal a testified that they worked as swanpers for Respondent, and that
in 1980 and 1981 they used Respondent's trucks. In 1982 they did not
drive the trucks because Respondent brought in outside trucks and did

not use its own trucks (RT XX 16-19; XX V: 37-38). The enpl oyees
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testified that their hours were shortened because they no | onger drove
the trucks early in the norning to pick up the harvest boxes and pl ace
themin the fields (RT XX 18-19; XX V: 38).

M. Espinoza testified that he was a nenber of the Ranch coomttee
and that he attended the negotiation sessions. He testified that
Respondent did not negotiate with the Uhion about elimnation of the
swanping trucks (RT XX 19). M. Deborah Mller testified that
Respondent did not notify or bargain wth the Union about changing the
swanpi g operation (RT XXX 149).

M. Johnston testified that the reason Respondent elimnated
swanping trucks in 1982 was because of insurance and financial
probl ens, including the bad driving record of some of the swanpers:

"A In, | believe it was July of ‘81, | sent a list of all the

enpl oyees on our swanper list to our insurance broker. He ran the

[driving] records through sone private conpany and | al so asked

himto send ne a latter indicating what constitutes a bad driving

record. Set down sone guidelines as to what constitutes a bad

driving record according to the i nsurance conpany rul es.

Because of the problens we had wth blow engines and
I nsurance problens in '81, we chose not to use those swanper

trucks and they were taken back by the |easing conpany."

(RT XXXV 20, 22)
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Respondent did not call anyone from the insurance conpany to
support M. Johnston's testinony, and did not introduce any |etters,
I nvoi ces or other docunentary evidence to show that Respondent was
havi ng i nsurance probl ens. Respondent did introduce a letter froman
I nsurance agent, dated July 29, 1981 to M. Johnston (RX 25). That
letter, however, sinply set out guidelines for good drivers:

"Per our tel ephone conversation we have prepared the guidelines

pertaining to acceptable Mtor Vehicle Records for [grape truck

drivers and swanpers]. iy drivers neeting the follow ng
speci fications should be permtted to operate the trucks;

[followed by guidelines such as not nore than two noving

violations during the past three years, and others]." (RX 25)
There is nothing in the letter that would indicate that swanpers for
Respondent did not neet those criteria, or that Respondent had
I nsurance probl ens or other problens wth its trucks.

M. Johnston testified that in 1981 he notified the Unhion that he
was instituting a driving policy for swanpers in accordance wth the
letter from the insurance conpany (RT XXXV 114-115). However, that
notice was not in relation to the later decision in 1982 to
di scontinue swanping trucks. As noted, M. Espinoza and Ms. MlIler

testified that they did not receive any notification in 1982.
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Based on the above testinony and evidence, | find that in 1982
Respondent di scontinued use of its own swanping trucks, and that this
caused | oss of some work for Respondent's regul ar swanpers. | further
find that Respondent did not notify the Union about the di scontinuance
of these trucks. In connection wth Respondent's claimthat it had to
discontinue the trucks because of insurance problens, | find that
Respondent did not offer any evidence to support M. Johns-ton's
assertion that the trucks were discontinued due to insurance and

nechani cal probl ens.

5. Bargaining Drectly wth Enpl oyees

There is no real dispute as to the facts concerning the
allegation that Respondent bargained directly wth enpl oyees. However,
the General (ounsel alleges that the facts anount to bargaining wth
enpl oyees, while Respondent asserts that the incident consisted of a
proper attenpt to settle a grievance wthin the collective bargai ni ng
agr eenent .

In Qctober 1982, near the end of the harvest, M. Caravantes and
M. Johnston becanme concerned that the swanpers were conducting a
sl ondown of work, because the trucks were not being |oaded by 5:30
p.m (RT XM:133). M. Caravantes felt that the swanpers were
concerned about the amount of hours they were working. M. GCaravantes
testified that twce he spoke in the fields wth M. Easno Espi noza,
a swanper who was a Lhion steward and a nenber of the negotiating

coomttee that was bargai ning over a new contract (RT XLM:
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131-132, 134-135). A the neetings M. Espinoza conplained to M.
Caravantes about the use by Respondent of an extra swanping truck
(called a joker truck, wth no set crew assignnent). M. Caravantes
and M. Espinoza reached an agreenent, after M. Espi noza consulted
wth the other swanpers, that the swanpers woul d be guaranteed a ten-
hour work day, and the trucks would be loaded by 5:30 p.m (RT
XLM : 135- 136).

M. GCaravantes testified that he was pursuing this matter as a
gri evance under the contract:

"Q M. Garavantes, you were invol ved in negotiations at

this tine period, weren't you?

A Yes.

Q Wy didn't you take this problemto the tabl e?

A It's a grievance. It's a conpl ai nt about working

conditions inthe field, and the first step in the

grievance procedure nandates that you resolve it in the

fieldif you can.”

(RT XM : 135-136) >

M. Caravantes testified that wth the harvest period al nost

over, he needed to resolve the matter quickly and that

>4 Respondent's position on this issue is that it was pursuing

the matter as a grievance. Respondent does not argue that, because
M. Espinoza was on the negotiating coomttee, the discussion in the
fields constituted part of the authorized negotiating process. (See
Post-Hearing Brief for Respondent, pp. 41-42). In this regard, |
note that Uhion representative Juan GCervantes testified that
I ndi vidual nenbers of the Ranch Conmttee did not have authority to
conduct negotiations on their own (RT XM 1:106-197). M5 Mller
testified that she was not notified about the 13-hour workday
agreenent, and that Respondent did not bargain about the natter(RT
XXX 149) .
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pursuing it as a grievance was the best nethod to achieve results
(RT XLM : 136).

M. Espinoza and two other swanpers testified about the incident.
(See RT XX 20-25, 71-74; XAV:40-42). M. Espinoza testified that the
neetings in the field were initiated by M. Johnston and M. GCervantes
(RT XX 22).

| credit the testinony of M. Caravantes that he believed he was
pursuing the natter under the grievance provision of the 1981-82
col l ective bargaining agreenent. The grievance provision states that
"Al disputes between the CGonpany and the Lhion arising out of the
interpretation or application of this Agreenent shall be subject to
the provisions of this Aticle" (AQX52, Aticle 5. The first step
(Step 1) for a grievance is stated as fol | ows:

"Sep 1. Any grievance shall be immediately taken up by

the Supervisor involved and the Uhion steward. They

shall wuse their best efforts to resolve the grievance

wthin one (1) workday. "

(A&X 52, Article 5, Section 2).

If SSep 1 is not successful, Step 2 states that:

"[Tlhe aggrieved party shall file the grievance in

witing wth a designated representative of the other

party."

(&X 52, Article 5, Section 2)
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The language of the grievance article inplies that either the
Lhion or Respondent could file a grievance. = | credit the testinony
of M. Espinoza that the neetings were initiated by M. GCaravantes
and M. Johnston. Nonetheless, | find that M. Caravantes acted in
good faith in dealing wth M. Espinoza (the Uhion steward for the
swanpers), and that the language of Sep 1 could be construed to
support his actions. M. Espinoza denied that the swanpers were
engaged in a slowdown, but whether or not there was a slowdown |
credit M. Caravantes' testinony that the trucks were not. being
| oaded on tine, and that this affected Respondent's operations. Wth
such a short tine left in the harvest, and considering that this was
a localized issue in which both the enployees and Respondent had
conplaints, |I find that M. Caravantes reasonably pursued the natter
directly as a grievance.

The Step 1 language provides that the "Supervisor involved'
should take up the nmatter with the Uion steward. Athough M.
Caravantes may not have been the "Supervisor involved,” on the
particular facts of this incident | find that his actions in neeting
wth M. Espinoza were appropriate wthin the grievance provision.
Frst, I find that M. Caravantes' presence was not overbearing for
M. Espinoza. M. Espinoza was not only the Uhion steward, but had

been a

358ee, e.g., Section 7: "Qievances dropped by either party
prior to an arbitration hearing shall be considered as w thdrawn
w thout prejudice to either party's position en a simlar nmatter in
the future" (AX 52, Aticle 5 Section 7).
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chief steward for three years and a nenber of the Ranch Cormttee for
three years (RT XX 19). Further, he had attended all the negotiations
bet ween Respondent and the Whion in 1982, at which M. Caravantes and
M. Johnston were present (RT XX 19). | also find that since the
concern of Respondent was that all the swanping trucks were not being
brought to the storage facilities on tine, it is not clear who the
"Supervi sor involved' would be. The situation is not the sane as wth
a harvest or pruning crew where the crew foreman woul d be present
Because the delivery of the |oaded boxes was part of the business
operation wth which M. Johnston and M. Caravantes were invol ved, |
find that it was appropriate for them to deal with the situation
directly.

In sum | find that in Qtober 1982 M. GCaravantes and M.
Johnston net in the fields wth M. Espinoza, the Lhion steward for
the swanpers. At this neeting M. Caravantes and M. Espinoza reached
agreenent on conpl aints by the swanpers (that Respondent was using an
extra truck and that the swanpers (that Respondent was using an extra
truck and that the swanpers were not getting their proper hours) and
by Respondent (that the trucks were not being |oaded on tine).
Respondent guaranteed the swanpers a ten-hour work day, and the
swanpers agreed to load the trucks on tine. | further find, for the
reasons stated above, that the neeting in the fields was properly
wthin the grievance provision of the 1981-82 collective bargaining

agr eenent .
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6. Suspension of Seven Menbers of O ew 64.

h August 9, 1982 three nenbers of Qew 64, Lydia
Rodri guez, Pascual Magal | anes, and Roberto Hol guin were suspended for
three days (QX91). Oh August 20, 1982 the sane three persons were
suspended for five days (@X92). Oh that sane day four other nenbers
of Gaw 64, Hernenegildo Mlendez, Antonia Kernandez, Esperanza
Magal | anes, and Teresa Realsola (also spelled Reazol a), wer e
suspended for three days (RX54). The General (ounsel alleges that
these individuals were suspended because of their Uhion activities,
and also, in sone cases because they had availed thensel ves of the
ALRB s processes in litigation agai nst Respondent. Respondent asserts
that the enpl oyees were properly suspended because of poor work, in
accordance w th Respondent's regul ar disciplinary procedures.

There is no dispute as to the Whion activities of the seven
enpl oyees. It was stipulated concerning Antonio Hernandez, Teresa
Real sol a, Esperanza Magallanes, Pascual Mgallanes, and Roberto
Hol gui n:

"[Tlhat these individuals engaged in nunerous instances of

activity on behalf of the UFW in 1982 and that they were

supporters of the UFW ... [That they] were anong the first
individuals to wear UF.W buttons in the harvest of 1982; they
were also the first individuals to use bunper stickers that read

"queranos un contrato.” ("V¢ want a contract.") ... They pl aced

those stickers on their vehicles and on cardboard pl acards that

wer e hung
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on the packing tables; that when the harvest began they would

frequently speak about the UFW, specifically about

negotiations, the status of negotiations; that all these
individuals attended one negotiation session in early August

[1982], negotiations being between the UF W and Tex-Cal; that

all these individuals attended a neeting in Juy wth George

Johnston and Gonrado Sosa in which the subjects of bathroons and

water were discussed, and that (onrado Sosa, their forenan, and

Geor ge Johnston had full know edge of all these activities."

(RT XX | |:97-98)

Goncerning the other two enployees, M. Mlendez and M.
Rodriguez, there is undisputed evidence as to their extensive Uhion
activities. M. Mlendez was the Whion steward for Gew 64 (RT
XM1:67). H talked to the nenbers of the crew about Uhion neetings,
and passed out Whion handbills and bunper stickers in the fields
during breaks and lunch. The crew forenan was present during sone of
this activity (RT XM1:68). M. Mlendez attended all the bargai ni ng
sessi ons between the ULhion and Respondent, and he was present at the
pi cket lines in June and August 1981 (RT XM 1:68-69). M. Ml endez had
conversations wth his foreman about the Lhion (RT XM1:75). He also
pl aced Uhion bunper stickers on the grape packing tables, and had
di scussions wth his forenan and M. Johnston concerning that natter
(RT XM 1:81).

Ms. Rodriguez has been a nenber of the UWWWfor ten years, and
wore Lhion buttons to work (RT XI11:56). She partici-
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pated in the picket lines in June and August 1981 (RT X1I: 57). She
talked wth workers in her crew about the Uhion and about the picket
lines, in the presence of her crew foreman (RT XI1:58). M.
Rodri guez al so attended sone bargai ning sessions (RT X 11:99).

The July neeting referred to in the stipulation was a neeting
requested by M. Mlendez, and attended by the entire crew (RT
XM1:90). It took place on July 28th (RT XL:5). The crew spoke wth
M. Johnston and crew forenan Gonrado Sosa at the neeting to conpl ai n
that water was not readily available for the crew and that bathroom
facilities were sonetines inadequate (RT XM1:91). M. Ml endez
spoke at the neeting (RT XM 1:92-93). M. Rodriguez al so spoke at the
neeting (RT XI11:78). Besides water and bat hroons, the crew nenbers
al so discussed hiring and seniority (RT XI11:78; X.:.7).

In addition to the July 28th neeting, there was a grievance
neeting on August 19, 1982, attended by a nunber of G ew 64 nenbers,
including M. Rodriguez, M. Mgallanes, M. Mgallanes, and M.
Holguin (RT XXI1:52). M. Johnston and M. Caravantes were present
for Respondent. M. Rodriguez spoke at that neeting (RT X11:101;
XX | :53).

Menbers of Oew 64 also attended a bargai ning session between
the Wion and Respondent in August 1982, a week after the
suspensions of August 9th. M. Rodriguez, M. Magallanes, M.
Hol guin, and Ms. Magal | anes were present, and wore Uhion buttons (RT
X 11: 99- 100) .
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Goncerning ALRB activities, it is undisputed that M. Ml endez
filed charges agai nst Respondent in 1980, and was nanmed as an al |l eged
discrimnatee and testified at the hearing on those charges (QCX 98;
RT XM 1:89). It is also undisputed that Ms. Rodriguez and Ms. Real sol a
were nanmed by the General Counsel as alleged discrimnatees in the
1980 charges, and that Ms. Rodriguez testified at the hearing. The
1980 charges are reported at Tex-Cal Land Managenent, Inc., 8 ALRB Nb.

85. In the 1980 case, the Board affirned the Admnistrative Law
Gficer's finding that Respondent discrimnatorily discharged Qew 64
(in Gctober 1980) because of the concerted activities of the crew in
protesting working conditions (8 ALRB No. 85 p. 8). The
Admnistrative Law Oficer stated in that case that he based his
findings of a discrimnatory discharge for Oew 64 on the testinony of
M. Rodriguez (8 ALRB No. 85, Decision of Admnistrative Law Oficer,
pp. 42-46).36 The Board's order in that case ordered Respondent to
nake whole the nenbers of CGew 64, including M. Mlendez, M.
Rodriguez, and Ms. Realsola (8 ALRB Nb. 85, p. 10).

There is no dispute as to Respondent's formal procedures

“*The Adnministrative Law Gificer stated:

"M findings of fact regarding G ew #64 and these incidents
are based on Lydia Rodriguez' wuncontroverted testinony as
Respondent never presented any evidence in respect to this
allegation. Rodriguez was an inpressive wtness who testified in
a straightforward manner and had a good nenory for details."
gg ALFBZgg), 85, Decision of Admnistrative Law Gficer, pp. 44-

, N .
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for suspending enployees. If an enployee's work is substandard,
Respondent first issues an "oral warning" (commenorated in witing).
If a witten notice is subsequently given (second total notice), the
enpl oyee is suspended for three days. If a second witten notice
(third total notice) is given, the enployee is suspended for five
days. 37 Wen crew forenan and supervisors feel that work is
substandard and requires a warning notice, M. Johnston is called in
and is present when the warning notices are issued (RT XL:49).

There is also no dispute that these fornal procedures were
followed in connection wth the suspension of the seven nenbers of
Qew 64. A notice of an oral warning was given M. Rodriguez, M.
Magal | anes, and M. Holguin on August 5, 1982 (RX36), a first
witten (second total) notice and three-day suspension on August 9th
(@X91), and a second witten notice (third total) and five-day
suspensi on on August 20th (GCX92). Smlarly, an oral warning notice
was given to M. Mlendez, M. Mgallanes, M. Realsola, and M.
Hernandez on August 9, 1982, and a witten notice (second total) and
t hree-day suspensi on on August 20th (RT XL:55-56, 61, 65; RX 39, 54).

The General Qounsel alleges that Respondent singled out these
individuals for suspension because of their Uhion activities.
Respondent asserts that they were suspended in the nornal course of
Respondent' s business practices for work of a type which nornally

nerited suspension.

37AI the hearing (and at Respondent's prenmi ses) warni ng

notices are sonetines referred to as "tickets."
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In considering this issue, | first find from Respondent's
supervisors that there was no clear standard of work which forned a
dividing |ine between a suggestion fromthe forenan or supervisor that
the enployee do better, and the calling in of M. Johnston for
| ssuance of a warning notice.

M. onrado Sosa, forenman of O ew 64, testified:

"Q Wiat's the discipline on the first witten [second total

war ni ng notice]?

A Three days.

Q Doesn't it depend when you get the three days, doesn't that

depend on the severity of the violation?

A WlIl, there's a rule, a law to give us in witing. And

when, one does that, it neans that they have done sonething that

is incorrect and they want themto understand.

Q (kay. It doesn't nake any difference whether the enpl oyee
has been working there one day or the enpl oyee has been wor ki ng

there five years, is that correct?

A No. Because the lawis for everybody.

Q If you were to check a box and find a few water-berries
[poor quality grapes] in there, would that enployee be
automatically get a warning -- strike that -- a word [sic:
witten] violation?

A No, sir. That only when it's a bigger violation than a
snal | one.

Q (kay. Wio nakes that determ nation?
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A | don't know They give us the rules on paper. | don't know
who nade t hem up.
Q Have you ever discussed wth M. Johnston when an enpl oyee
Istoget aviolation for picking waterberries in the box?
A No. Wien those tickets are given out to the people are
after the [US Departnent of Agriculture] inspector finds that
the grapes are very bad.
Q kay. So, a warning ticket would be givenif the
inspector finds that the grapes are very dirty and full of
waterberries. That's when the warning is given?
A ND. Just if the inspector isn' there, then one has to do
it hinself.
Q Wiat would cause you to issue a warning to a worker for
pi cking dirty grapes?

A (e goes around table after table all day |ong,

telling them to clean the grapes properly, to do a good

job. Sonetines they don't pay attention and sonething

has to be done."

(RT XLI | : 24- 26)

M. Joe Medina, Jr., a field supervisor during the harvest, and
that his job included checking the quality of grapes. H testified
concerni ng when the quality of work required a warning notice:

"Q If wyou find sonething wong in [a box of grapes]

what do you do?
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A Vll, | nornally get the nunber off that box and nornally go
right to that table, you know, and | also informthe crew boss
that, you know it's just sonething nore that he has to take care
of which is what he does anyway. But specifically if | see a
certain anount of boxes that | don't like the way they ook, I'Il
have himtake care of themor go over themor things like that"
(RT XUI |1 46-47).
"Q Wat do you nean when you say [there are tines] you had to
call George [Johnston, to give a warning notice]?
A WIIl, you know the box -- Maybe they weren't cleaning
right or they were really picking, |ike on our seedl ess, naybe
pi cking real green bunches. Nb sugar contents in themor
sonething like that, you know |'ve had to call himfor things
like that, you know
Q You inspect these eight to ten crews every day, right?
A R ght.
Q And you cone across sone group that has waterberries or
mldew or that isn't packing right. Mybe they have too nuch
Space in their box. If George [Johnston] isn't wth you, what do
you do?

A WIlIl, if | gointoacrew you know, and it's really not that

bad but still they have to clean it up a little bit, then |
nornally just tell themnyself. I'Il call themout or I'll get
the crew boss there and I'll call himout and I'Il Iet himknow

['I'l say just watch this
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alittle closer or sonething like that. But if it gets to the

extent where it's really bad, where | feel it's a problem then

["Il tell George." (RT XLIII:73-74)

Before considering the specific incidents in August 1982, | note
that Respondent introduced all the warning notices M. Johnston gave
its enployees for poor grape quality in the 1981 and 1982 harvests
(RX54). Fromthese, | find it is clear that suspension of enployees
for poor quality grape-packing was a very rare occurrence. M.
Johnston testified that in the 1981 and 1932 harvests he issued a
total of 24 warning notices for poor quality grape-packing. O these,
Respondent ' s Exhibit 54, which contains all 24 notices, shows that 21
of the notices were "oral" warnings. The only "witten" notices
causi ng suspension of any enployees in the 1931 and 1932 harvests
were the three notices in August 1982 resulting in the suspension of
the seven nenbers of Qew 54. Further, in the 1982 harvest, which
began July 12th, there was only one warning notice given at all (an
oral warning) prior to the notice in August to the G ew 64 nenbers.

| also find that prior to August 1982 Respondent had not been
dissatisfied wth the quality of work by the nenbers of Gew 64. M.
Medi na testified:

"Q Prior to the tine that this incident occurred [the August,

1982 warning notices], had you observed any problem wth CGew

647

A Vll, not that | canrecall. Not that bad. Nornally I'd run

into sonething that was hardly nothing but |I'd
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just tell themto watch it, watch it, you know You go down the
tables and you see water berries, watch it, you know But if you
open the box it's not in the box. Youre still letting them know
anyway. No, not that | can renenber."
(RT XU I1:74)8
Goncerni ng the August 1982 suspensions, M. Mdina testified that

in August 1982 he notified M. Johnston that he felt disciplinary

action mght be needed for grapes being packed at two tables in Gew

64:

"A ... | went table by table and | pointed out a few
tables that day that weren't right.

... [The boxes] were packed bad, you know They had a
lot of ' holes in their packing. And then their quality
was bad. There was a lot of water berries. There was a
lot of mldewin the box. There was just a | ot of decay.
It was really a dirty box. It was bad."

(RT XLI I | ; 47- 48)

M. Mdina testified that mldewwas a probl emon other tables
"A Yeah, we had a mldew problemjust about all that
ranch there [ranch 81].

Q Wen you | ooked through all of these boxes, did
ever ybody have sonme sort of a ml dew probl en?

A No, not really. Not everybody. Not that tine |

went through there. There was a fewtables that were

38The only exception was one oral warning issued to M.

Mel endez during the"1981 harvest (RX 54).
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real |y bad.

Q Vs there sone mldew at everybody' s tabl e?

A Not all the tables. But, you know there was sone

on sone tables and I just told them tothrowit out or

| eave it al one, you know

(RT XUII1:51)

M. Mdina testified that he called M. Johnston in, and the
crew foreman, M. onrado Sosa, and that M. Johnston issued the
war ni ng noti ces.

M. Johnston testified that on August 5th he issued an oral
warning notice to Ms. Rodriguez, M. Mgallanes, and M. Holguin,
because M. Medi na showed hima box they had packed that had ml dew
water berries, and rotten grapes (RT XL:49-50). He further testified
that on August 9th US Departnent of Agriculture Inspector Mke
Mendoza told himthat two tables in Gew 64 had poor quality grapes
which M. Mndoza required the workers to repack (RT XL:53). M.
Johnston inspected the grapes at all the Gew 64 tables that day and
found three table wth grapes that would not have passed US DA
I nspection. He testified: "[According to ray warning procedure, |
wote up two of the tables, that was their first warning, would have
been oral warnings [one of the tables was the one at which M.
Mel endez, M. Magallanas, M. Realsola, and M. Hernandez were
packing], and the third table was the table [wth M. Rodriguez, M.
Magal | anes, and M. Holguin] we referred to that had the warning on
8/5. Theirs was a second warning. They were sent horme for three

days'" (RT XL:55).
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M. Johnston testified that on August 20th an inspector showed
him three boxes of grapes which needed to be repacked because of
i nadequate sugar content in the grapes. He testified that he then
wote the warning notices to two of the tables, M. Rodriguez" table,
which was their third warning and for which they received a five-day
suspension, and M. Ml endez' table, which was their second warning
and for which they were suspended for three days (RT XL:60-62). M.
Johns-ton was asked why the third table was not given a warning
notice, and he testified "[T]hat table then was not issued a warning
because it had new people in it" (RT X.:61). He elaborated: "[§ince
three out of the four people in that table were newthat day, | didn't
see it to be fair to give thema warning. | just told them they knew
they were repacking, | told themto be a little nore careful"™ (RT
XL: 65).

Respondent called M. Harold dbson, a US Departnent of
Agriculture inspector, to testify. M. dbson testified that on two
occasions in August 1982 he found grapes in a crew (clearly Qew 64
given the context of his testinony) which did not pass inspection. n
those occasions he acconpanied M. Johnston to the tables, and M.
Johnston i nspected the grapes (RT XLl :2-6).

n cross-examnation, M. dbson testified that he had been to
the same ranch on each day of the harvest in 1982 prior to the August
incidents, and that on several occasions he had found grapes which
did not pass inspection. Oh those instances he told M. Johnston and

M. Mdina (RT XLl:8-9).
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The harvest began approximately July 12th, and the conpilation of.
warning notices for the 1982 harvest (RX54) shows that only one
notice, an oral warning notice issued to one enployee for poor
packi ng, was issued to any enployees prior to the notices involving
M. Rodriguez' and M. Ml endez' tables.

M. Gonrado Sosa, foreman of Qew 64, testified M. Sosa
testified that in August 1982 a nunber of tables in his crew had
waterberries in the boxes, but that only the tw tables (M.
Rodriguez’ and M. Ml endez') were given warning notices :

"A Vell, there weren't enough boxes for us to give

warni ngs to everyone. Just one or two.

Q (kay. So your answer is that they [the tables that

packed t hose boxes] did not recieve a warning, correct?

A No because | couldn't give everyone one. If | did,

|"d be left wthout people.

Q M. Sosa, isn't it true that these occurrences, when the
swanpers would get their hands wet because of waterberres
[in the packed boxes], this happened throughout the

entire nonth of August, didn't it?
A Natural ly. In the Thonpson grapes."” (RT XLI1:29-30)
M. Sosa testified that on August 20th, he saw several of the

tables wth dirty grapes and waterberries. M. Rodriguez' table and

M. Ml endez' table, along wth anot her
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table, had nore dirty grapes than the others (RT XLII:48-56). M. Sosa
testified that on August 9th he had seen poor grapes at all the tables
and had told the workers to be nore careful (RT XLII:49, 55). M. Sosa
further testified that on August 20th, the day M. Rodriguez' table
recei ved the five-day suspension and M. Ml endez' table received the
three-day suspension, M. Sosa saw the inspector tell those tables to
repack the grapes. M. Sosa testified that at that tine their work was
not such that he intended to give those tables a warning notice (RT
XLI1:59). M. Johnston then cane by and told M. Sosa that M.
Rodriguez’ table and M. Mlendez’ table would be given warning
notices (RT XLII:61). The third table that had to repack grapes was
not given a warning notice (RT XLII:55). M. Sosa testified that M.
Johnston wote out the warning notices for Ms. Rodriguez’ and M.
Mel endez’ tables, and told M. Sosa to sign them M. Sosa signed them
w thout reading them because M. Johnston told himto sign them (RT
XLl 62).

In evaluating M. Sosa's testinony, | note the testinony of M.
Medi na (concerning the August 5th initial warning notice):

"Q Wo was the forenan?

A onrado Sosa.
Vs he there?
Yeah, he was there.

O d you show hi mthe probl en?

> O > O

Yeah, he was there. He saw the probl em | normal |y
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| et the crew boss know when |I've found a probl em

Q Is he a good forenan?

A Yeah, he's real good."

(RT XLIIT:71) .

M. Rodriguez and M. Melendez testified that it appeared that
M. Johnston was picking their groups out, because he and M. Medi na
opened al ready seal ed boxes of grapes which had been checked by M.
Sosa (RT X1 11:88-90; XM 1:96).

Based on Respondent’'s own testinony and evi dence, | find:

() O August 9, 1982 Respondent suspended Lydia
Rodri guez, Pascual Magal | anes, and Roberto Hol guin for three days for
packi ng poor quality grapes.

(20 Oh August 20, 1982, Respondent suspended Lydia
Rodri guez, Pascual Magal | anes, and Roberto Hbol guin for five days for
packing poor quality grapes, and Hernenegildo Ml endez, Esperanza
Magal | anes, Antonia Hernandez, and Teresa Realsola (Reazola) for
three days.

(3) The seven individuals naned in (1) and (2) above
were active Lhion supporters, and their Union activities were known
to Respondent.

(4 Oh July 28, 1982, the seven individuals attended a
neeting of their craw wth M. Johnston, initiated by Uhion steward
Her nenegi | do Mel endez, to conpl ai n about wor ki ng conditions.

(5 O August 19, 1982, Ms. Rodriguez, M. Magal | anes,
Ms. Magal lanes, and M. Holguin attended a Unhion grievance neeting

wth M. Johnston.
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(6) The seven individuals suspended by M. Johnston
received nore severe treatnent than that usually received by workers
for packing poor quality grapes. | base this finding on

(a) The standards for issuing warning
noti ces were vague and subjective, as testified to by M. Mdina and
M. Sosa.

(b) Inthe entire 1981 and 1982 harvests no
other enployees were suspended by M. Johnston for packing poor
qual ity grapes.

(c) The agricultural inspector nade the
seven individuals repack their grapes, and this was relied upon .by
M. Johnston as a reason for giving the suspension warning notices.
However the same inspector had previously inforned M. Johnston of
ot her instances of poor quality grapes and no warning notices had been
gi ven.

(d) Another table packed equal |y poor
guality grapes on August 20th and was told to repack the grapes by
the inspector, but no warning notice was given to that table.

(e) Oewforenan Conrado Sosa indicated that
though the work quality on August 20th was poor, it did not in his
opinion justify a warning noti ce.

(f) The crew foreman and M. Medina testified that
throughout the harvest there were problens at other tables wth
m| dew and waterberries, but the records of warning notices show that

only one other warning notice (an
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oral warning) was issued to any enployee in the 1982 harvest prior
to the warning notices to the seven individual s.
(g) There was no prior history of poor work
for the seven invididuals from the beginning of the 1982

harvest in July until the first warning notice on August 5th.

7. Gonversion of Table G ape MVineyards to Raisins.

The 1981-82 <collective bargaining agreenent contained a
provi sion al |l ow ng Respondent to subcontract out harvest work for its
raisin crops (X 52, Aticle 17). It: is undisputed that in 1931
Respondent harvested a total of 1745 acres of table grapes, and 163
acres .of raisins. The 1981 collective bargaining agreenent was
signed in Cctober 1981. In 1982 it is undisputed that Respondent
converted alnost a thousand acres of its table grapes to raisins,
harvesting a total of 768 acres of table grapes and 1097 acres of
raisins. Respondent's regular crews did not work on the raisin har-
vest. It is further undisputed that Respondent's decision to convert
these table grapes to raisins was a unilateral decision, nade w thout
notice to or bargaining wth the Uhion.

The parties are in disagreenent as to whether Respondent's
admttedly unilateral decision to convert to raisins affected the
hours of work for its regul ar crew enpl oyees. Respondent asserts that
no harvest work was lost, or that any lost work was de mnims. The
General ounsel alleges the regul ar crews did | ose harvest work.

The payrol| evidence shows that in fact the regular crews did

| ess harvest work in 1982 than in 1981, and by an anount
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which | find not to be de mnims. An anal ysis of Respondent's Exhibit
45 reveal s that the regular crews' harvest work was reduced by 12%in

1982:

Crew 1981 Hours 1982 Hours
51 20, 265 10, 246
52 18, 698 17, 954
54 18, 882 20, 053
55 19, 745 19, 630
56 22,888 19, 627
57 19, 346 19, 190
58 18, 029 15, 162
59 14, 353 13, 865
61 13, 822 9, 056
64 19, 355 18, 834
TOTAL HOURS: 185, 383 163, 617
(-12%

Respondent did not produce evi dence show ng ot her reasons why the
regul ar harvest work in 1982 woul d have been reduced, and | do not
find a 12%reduction of work to be de mini nus.

Accordingly, I find that in 1982 Respondent, wthout notice to or
bargai ning wth the Uhion, converted approxi nately 1000 acres of table
grapes to raisins, that Respondent's regular crews did not work on
harvesting the raisins, and that Respondent's regular crews |ost work
as a result of Respondent’'s unilateral action.

The General (ounsel introduced testinony that Respondent may have

deci ded to convert to raisins as early as March
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1982, and Respondent introduced testinony that the decision was nade
as harvest tine approached in the summer of 1982. Respondent's
wtnesses testified that 1982 was a bunper crop year for table
grapes, which left a lot of table grapes which could be held on the
vines for raisins. Respondent introduced testinony from M. Bruce
(bbink that 1982 was generally a banner year for table grapes in
Respondent's area of Glifornia (RT X11:82-89). | credit
Respondent's testimony that 1982 was generally a banner year for
tabl e grapes, and that the decision to convert to raisins was nade as
the harvest approached. However, | also note that Respondent did not
i ntroduce any busi ness records or other evidence to show specifically
why approximately 1000 acres needed to be converted, and why the
conversion had to be done to an extent which reduced table grape

harvest work for its regular crews by 12%

B. Goncl usi ons of Law
1. Section 1153(e) of the Act.

(a) Legal S andards.

Mbst of the allegations concerning the 1982 harvest
i nvol ve unil ateral changes by Respondent. The Board' s cases are clear
as to the responsibility of an enployer in naking changes which
affect the working conditions of enpl oyees.
The Board' s cases hol d that an enpl oyer nust give notice and

bargai n wth a uni on about changes i n wages, hours of
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work, hiring, subcontracting, seniority, and changes in work
assignnents. See, e.g., AdamDairy, 4 ALRB No. 24; Mntebell o Rose
G., Inc., 6 ALRB No. 64, ASHNE FARMG, 6 ALRB No. 9; S gnal Produce
., 6 ALRB No. 47; Sunnyside Nurseries, Inc., 6 ALRB No. 52; Ruline

Nursery, 8 ALRB Nb. 105; Mario Sai khon, Inc., 8 ALRB No. 88.

As has already been quoted previously, in Tex-Gal Land

Managenent, Inc., 8 ALRB No. 85, the Board held that where there is an

establ i shed past practice under a contract, the requirenent to bargain
about changes in that practice continues after the contract expires.
In that case the Board also reiterated the inportance of the
requi renent to bargai n:

"Were a termor condition of enploynent is established by
past practice and/or contractural provision, a unilateral change
constitutes 'a renunciation of the nost basic of collective
bargai ning principles, the acceptance and inplenentation of the
bargain reached during negotiations.” Even after expiration of
the contract, an enployer's unilateral change of any existing
working condition wthout notifying and bargaining wth the
certified bargaining representative constitutes a per se vio-
lation of section 1153(e) and (a) of the Act. Were the
unilateral change relates to a nmandatory subject of bargaining,
such as subcontracting and hiring, a prima facie violation of
section 1153(e) and (a) is established.” (8 ALRB No. 85,

citations omtted)
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(b) Wnilateral Changes; Hring in June and August 1982;

Himnation of Saanpi ng Trucks; Transfer of Enpl oyees.

In each of these instances | find that Respondent
violated Section 1153 (e) and (a) of the Act. | have found that on
June 14, 1982 Respondent hired 37 workers into Gew 61. The 1981-82
contract called for notice to the Uhion about hiring, and Respondent
did not give the Lhion notice. Respondent asserted as a defense that
the hired workers were all famly hires, which by previous practices
were exenpt fromthe notice requirenment. However, | have found that
Respondent di d not produce evidence to support its assertion that the
37 new hires were famly rel ati ves.

| have found that from August 17 to August 25, 1982 Respondent
hired over 100 enpl oyees. Respondent did not give the Unhion proper
noti ce under the established procedures. Its notice to the Uhion did
not give the Lhion tw days' notice, and did not specify the
estimated amount of new hires. Further, | have found that
Respondent's notice only covered approxinmately 30 of the 100
enpl oyees. | have al so found that Respondent deviated fromits first-
cone, first-served hiring policy. Respondent asserted as a defense
that the hires were all famly hires and thus the Lhion did not need
to be noticed, but I have found that Respondent offered no evidence
to support this assertion as to the vast najority of the workers
hi r ed.
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| have found that in July 1982 Respondent unilaterally
transferred approximately 80 enpl oyees to different crews, and that
this transfer affected the seniority rights of enployees. Respondent
asserted as a defense that the transfers were reserved to Respondent
under the nanagenent rights provision of the 1981-82 contract, but |
have found that this was not the case and that Respondent conceded it
was required to notice the Lhion and bargain wth it. Repondent's
prinary defense was its assertion that the Union in fact agreed to the
transfers, but | have found that any such alleged agreenent was
subject to witten confirnmation by the Lhion, and that the Uhion sent
a letter indicating that it had not agreed to the transfers but
Respondent nade the transfers anyway.

| have found that Respondent unilaterally discontinued use of its
own swanpi ng trucks in the 1982 harvest, and that this discontinuance
reduced the hours of work for Respondent’'s swanpers. Respondent
asserted as a defense that it needed to cancel its trucks due to
i nsurance probl ens, but offered no docunentary evidence or testinony
to support the assertion of M. Johnston that this was the case.

In the case of transfers and elimnation of swanping trucks
Respondent thus nade unilateral decisions which directly affected
seniority rights and/or working hours of enployees. UWhder the cases
cited above, Respondent had a duty to bargain with the Unhion about

t hese changes and it did not do so.
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In the case of hiring, the Board in Tex-Cal Land Managenent,

Inc., 8 ALRB N\o. 85, held:

"Respondent fails to recognize that a unilateral change of
an enployer's hiring or subcontracting practice affects the
terns and conditions of enployment of the bargaining unit
enpl oyees, regardless of whether bargaining unit nenbers were
actually displaced or suffered loss of enploynent or di mnished
incone as a result of the change."

(8 ALRB Nb. 85, p. 7)

In sum | find and conclude that during the 1982 harvest
Respondent unilaterally instituted changes in its hiring, transfer,
and swanpi ng practices, as described above, which changes affected
the terns and conditions of enploynent of its regul ar enpl oyees, and
that by failing to bargain wth the Uhion about these unilateral

changes Respondent viol ated Section 1153 (e) and (a) of the Act.

(c) Bargaining Drectly wth Enpl oyee's.

The Board has held that the duty to bargain wth the enpl oyees'
collective bargaining representative is exclusive, and carries wth

it "the negative duty to treat wth no other." ASHNE Farns, 6 ALRB

No. 9, p. 18 (citations omtted). Further, in ASHNE Farns, the

Board held that where the enpl oyer bargains directly wth enpl oyees,
the Act is violated regardl ess of who initiated the neeting.
In this case there is no question that M. Caravantes net in the

fields wth Unhion steward Espi hoza, and that they



- 146-

reached an agreenent concerning the hours for swanpers. How aver,
Respondent asserted as a defense that the agreenent was pursuant to
the contractual grievance procedures. | have found that Respondent's
defense was valid. The neeting was in response to a short-term
| ocalized situation, and Respondent substantially followed the
specified procedures in the grievance provi sion.

For the above reasons, | find that the General (ounsel has not
proven a violation of Section 1153(e) of the Act in connection wth

the neeting between M. Caravantes and M. Espi noza.

(d) Gonversion of Mneyards to Raisins.

The conversion of vineyards to raisins was a unilateral
decision by Respondent, and the general |egal standards concerning
unil ateral changes have been set forth above. The cases hold that
general |y an enpl oyer nust bargain about a change which affects the
hours of work of its enployees. See, e.g., Hghland Ranch and San
Qenente Ranch, Ltd., 5 ALARB Nb. 54; Nsh Noroian Farns, 8 ALRB Nb.
25; San derente Ranch, Ltd., 8 ALRB No. 29; kegawa Brothers, Inc.,
8 ALRB No. 90: Ruline Nursery, 8 ALRB No. 105.

39There are also a nunber of cases where the Board found no
violation of the Act because a nanagenent deci sion concerni ng changes
in farmng operations did not affect the hours of work for its
enpl oyees. See, e.g., Lu-Hte Farns, Inc., 8 ALRB No. 91; ournet
Harvesting and Packing, Inc., 8 ALRB No. 67; Cattle Valley Farns, 8
ALRB No. 59.
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Respondent asserted as a defense that 1982 was a banner year for
table grapes and thus there were good business reasons for a
nanagenent decision to convert to raisins. However, Respondent nade
no showng that circunstances required, wthout tine to bargain,
conversion to raisins of so nany acres that regular crews |ost work.

a. Joe Maggio, et al., 8 ALRB No. 72. Al that Respondent showed was

that 1982 was a very good crop year for table grapes, and that
conversion of sone acreage to raisins would be good business.
Respondent nade no specific show ng that business reasons forced a
conversion which had to result in 12% lass hours for its regular
enpl oyees.

In QP. Mirrphy Produce ., Inc., the Board adopted a bal anci ng

approach (used by the Supreme Gourt in Frst National Mintenance
Gorp. v NLRB (1931) 452 U S 666), for determning when an enpl oyer

nust bargai n about nanagenent decisions which affect the enpl oynent

rel ati onship. Applying the bal anci ng approach of Q P. Mirphy, | find

that Respondent did have an obligation to bargain wth the Uhion over
the conversion of vineyards to raisins. | have found that this
decision resulted in a 12% loss of work for Respondent's regul ar
enpl oyees. Balancing this interest of the enployees against
Respondent's, | find that there were no reasons on the record why
Respondent needed to nake such a decision secretly. | also find that
Respondent has not shown any exi gent circunstances requiring that the
decision be nade so quickly that no bargaining could have taken

pl ace. As de-
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scri bed above, | further find that Respondent has nade no show ng t hat
the exact anount of acreage converted was necessary, or that the
conversion needed to be made wth a loss of work for the regul ar
harvest crews. Absent a stronger showng of interest on the part of
Respondent for making the decision unilaterally, | find that
Respondent had an obligation to bargain wth the Uion about the
effect on regul ar enpl oyees' work hours of the conversion of the vine-
yards to raisins.

In sum | find and conclude that in the 1982 harvest Respondent
converted approxinately 1000 acres of table grapes to raisins, which
conversion resulted in a loss of hours of work for Respondent's
regul ar enpl oyees,, that the enpl oyees' need for bargai ni ng outwei ghed
the interest of Respondent in naking the decision unilaterally, and
that Respondent's failure to notify the Whion or bargain about the

conversion to raisins violated Section 1153 (e) and (a) of the Act.

2. Section 1153 (a) of the Act.
(a) Hring of Wrrkers in August 1932.

| have already found that the hiring of approxinately
100 workers in the period August 17-25, 1982 was done in violation of
Section 1153(e) of the Act, and therefore derivatively of Section 1153
(a). However, | find that the circunstances under which Respondent
hired workers during this period anounted to an independent violation
of Section 1153 (a) of the Act as well. In Nagata Brothers Farns, 5
ALRB Mb. 39, the Board held that "The test [for a violation of Section

1153 (a) of the Act] is whether the enpl oyer
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engaged in conduct which, it may reasonably be said, tends to
interfere wth the free exercise of enployee rights under the Act."
(5 ALRB No. 39, p. 2 dtations omtted.) |I find that here Respondent
conducted the August hiring in a manner which could only enbarrass
the Whion, and undercut the Uhion and those Uhion enployees who
notified prospective workers that Respondent would be hiring. This
had the clear and reasonable tendency to undermne the enpl oyees'
free and effective choi ce of a bargaining representative.

The facts concerning this hiring have been described in detail.
Respondent failed to tell the Uhion how nany people it intended to
hire (an obligation under the contract). Then, when the LUhion,
including several Lhion stewards at Respondent's farm produced 200
people at the jailhouse, Respondent only hired five people.
Respondent distributed random nunbers to 30 nore people in a way
whi ch increased the confusion at the scene, and viol ated the previous
first-cone, first-served practice. Respondent hired an additional 75
peopl e over the week wthout notice to the Union, including hiring a
whole crew in the fields at the sane tine it was only hiring five
people at the jaiihouse. The sure total of this hiring practice was
a near fiasco for the orderly hiring procedure which the Uhion
rightfully could have envisioned, and which it enconpassed in its
actions in producing people at the jaiihouse. The lhion put its
prestige on the line when it notified people that work was avail abl e,
and Respondent’'s actions clearly undercut the Lhion's efforts. The

effect, in.
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terns of the Nagata case, reasonably tended to interfere wth the
enpl oyees' right to freely choose a bargai ning representative .
For the above reasons, | find that by nanipulating the hiring of
100 workers in August 1982 in such a manner as to undercut the efforts
of the Whion and to undermne the Whion's prestige, Respondent

viol ated Section 1153 (a) of the Act.

3. Section 1153 (c) and (d) of the Act.
(a) Suspension of Seven Menbers of O ew 64.

The Board's standards for finding a violation of

Section 1153(c) of the Act, as enunciated in Wight Line, Inc. 251

NLRB No. 150, Qunarra Mineyards, 8 ALRB Nb. 79, and Zurn Industries
Inc. v NRB (9th dr. 1982) 680 F. 2d 683, have been set forth in

Section MI(B)(2) of this Decision, supra, and are incorporated here
by reference. Under these cases, if the General Gounsel proves a prina
facie case that UWhion activities were a notivating factor in
Respondent's reduction of work for the regular crews, the burden
shifts to Respondent to establish that the reducti on woul d have taken
place in any case, regardless of the enployees’ UWhion activities.
Further, as set out in a series of cases, the actions alleged to
violate Section 1153 (c) of the Act nust be viewed wthin the context
of the surrounding events and circunstances. See, e.g., Karahadian, 4

ALRB Nb. 69; George Lucas and Sons, 5 ALRB No. 62; S Kuramura, 3 ALRB

No. 49; Law ence



- 151-

Scarrone, 7 ALRB M. 13; QP. Mrphy & Sons, 7 ALRB No. 37; Bruce
Church, Inc., 8 ALRB No. 81

The General (ounsel's prima facie case of a violation of the Act
Is very strong. The seven workers were anong the |eading Uhion
supporters at Respondent's premses, and their Uhion activities were
known to Respondent. Three of the workers had been in Gew 64 at the
tine Respondent discrimnatorily discharged the crew in 1980 for
concerted activities. Wien the 1982 harvest began in July, the seven
workers were anong the first to wear Uhion buttons, and discussed
Lhion issues in the fields. Oh July 28th, the Whion steward for the
crew (one of the seven workers) called a neeting wth M. Johnston at
whi ch the crew conpl ai ned about working conditions. There had been no
prior, history of poor work fromthe seven individuals in the 1982
harvest, but one week after the July 28th neeting Respondent began a
series of warning notices to the seven workers which resulted in a
total of 36 days suspension (three days each for four workers, eight
days each for three workers). The last suspensions, on August 20th,
cane one day after several of the workers attended a grievance
neeting wth M. Johnston. | find that these circunstances nake a
strong showng of a prina facie case that Lhion activities were a
notivating factor in Respondent's suspension of the seven
i ndi vi dual s.

In connection wth Section 1153 (d) of the Act, three of the
individuals were alleged discrimnatees in the Board s 1980 case
i nvol vi ng Respondent. The Admnistrative Law (ficer singled out the

testinmony of one of the three indi-
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viduals as the basis for his finding that Respondent viol ated

the Act in 1980 by di scharging Gew 64. However, it is not possible to
factor the exact degree to which the three individuals' ALRB
activities notivated Respondent’'s action, as distinct fromtheir Uhion
activities in general. The hearing took place in May 1981. The ALOs
decision was Decenber 31, 1981. | do not find sufficient direct
evidence to show that the ALRB activities were a specific notivating
factor, and therefore | find that the General Gounsel has not shown a
prinma faci e case that Respondent violated Section 1153 (d) of the Act.

Having found a prima facie violation of Section 1153(c), the
burden shifts to Respondent to establish that the enpl oyees woul d have
been suspended anyway. Respondent asserts that this is the case,
arguing that the enpl oyees' poor quality work woul d have resulted in a
suspensi on under Respondent's regul ar disciplinary practices. However,
| find that Respondent has clearly not proven its case in this regard.

As discussed in the findings of fact, | have found that the seven
workers were given harsher treatnent than woul d have been the case
under Respondent's regular practices. In two years of harvests, 1981
and 1982, no other enpl oyees were suspended for packing poor quality
grapes. Respondent's supervisors testified that other workers had
poor quality grapes. In 1982, prior to the August warning notices to

the seven individuals, only one person in the harvest had
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received a warning notice, despite the testinony of Respondent's
supervisors that problens wth mldew and waterberries were found at
a nunber of tables. On the sane day the individual s were suspended,
another creww th equal ly poor grapes was not given a warning notice,
al | egedl y because the crew was new Wy Respondent woul d give such a
break to untried enpl oyees while disciplining the naxi num enpl oyees
wth a long history of acceptable work was unexplained. The USDA
i nspector testified that other instances of poor grapes were pointed
out to Respondent, and the evidence shows that no warning notices
were given. In sum | find that Respondent's evidence and argunent
that the enpl oyees would in any case have been suspended is extrenely
weak. Wen considered next to the fact that immediately after a
series of ULhion activities these seven enployees were given
suspensi ons when no other enpl oyees had received such treatnent, |
find that the discrimnatory notivation for Respondent's actions is
cl ear.

Accordingly, | find that the General (ounsel has proven a prima
facie case that the suspensions of Lydia Rodriguez, Pascual
Magal | anes, Roberto  Hol gui n, Hernenegildo  Mel endez, Ant oni a
Hernandez, Experanza Magal l anes, and Teresa Realsola (Reazola) in
August 1982 were motivated by the UWhion activities of those
indi vidual s, known to Respondent, and that Respondent has not shown
that the individuals would have been suspended under nornal
circunstances. | conclude that by suspending the seven individual s

because of their Unhion activi-
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ties, Respondent violated Section -1153 (c¢) and (a) of the Act.

X1. SURFACE BARGAIN NG
A H ndi ngs of Fact

The 1981-82 collective bargaining agreenent (G2X52) had an
expiration data of June 6, 1982. Oh March 25, 1982 ULhi on representative
Ben Haddock sent a letter to Respondent's president, Randy Seele,
requesting that bargaining begin on a new contract to follow the
expiration of the 1981-82 agreenent (Q2X 131). n April 12, 1982 M.
Caravantes sent a reply to the Whion stating that Respondent was
agreeabl e to commenci ng bargai ning on a new contract (Q2X 133). A data
of April 27, 1982 was set, and the first of many bargai ni ng sessions
was held on that date. Bargaining sessions continued until Novenber
1982, wth the parties failing to reach agreenent on a new contract.

The General Gounsel alleges that Respondent did not bargain in good
faith during the bargaining for a new contract. The General Gounsel
asserts that Respondent's conduct at the bargai ning table, including
refusing to provide needed infornmation and proposing regressive and
unaccept abl e  proposal s, conbined wth Respondent's anti-Uhion
activities anay fromthe table, show that Respondent only engaged in
bad faith surface bargai ni ng.

Respondent denies that it bargained in bad faith, and asserts that

the Unhion bargained in bad faith.

1. Actions at the Tabl e and Requests for Infornati on The

nain negotiator for the union during the bar-
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gaining was Ms. Deborah MIler, and Respondent's main negotiator was
M. David Caravantes. The ranch commttee attended the sessions for
the Lhion, and M. George Johnston and Ms. Linda Tipton attended for
Respondent (RT XXV:97). M. Juan Cervantes and M. Ben Maddock
attended sone of the sessions for the Whion (RT XXV:97), and M.
Hias Minoz attended sone sessions for Respondent.

M. Mller had been a negotiator for the Uhion since 1977, and
was the prinary negotiator for a nunber of Uhion contracts involving
other grape ranches in the San Joaquin Valley (RT XXV:2-4). She
testified that she was inforned by the Uhion in March that she woul d
be its chief negotiator for a new contract wth Respondent. She net
wth the ranch coomttee at that tinme, and discussed problens they
had wth the "1981-82 contract and changes they would like to nake
(RT XXV 10-11, 71-74). As a result of these discussions, M. MIller
drew up the Lhion's first proposal (Q2X 121). She testified that the
main concerns workers had were the reduction of work due to
subcontracting, and hiring of additional crews in the 1981 harvest
and the 1982 pruni ng season; the use of crew seniority, especially in
light of the extra crews that were being brought in; the delinquency
on paynents of benefits and dues deductions under the 1981-82
agreenent; and Respondent's hiring procedures (RT XXV-.39-102).

Ms. Mller sent a letter on April 8, 1972 to M. GCaravantes
(@X 123). This letter requested certain "information which is

necessary to our bargaining." The infornation
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requested included the nanes of Respondent's crew foranen and
supervisors, and the list of crops the conpany grew and harvested in
1981-82, including acreage of each (A&X 123). M. Mller testified
that the Whion wanted the names of crew forenen to help determne
which crews were senior crews, in connection wth the discussion of
crew seniority (RT XXV:75). The request for list of crops was in
connection wth the Union's concern over |oss of work in the previous
harvest, and the Uhion's belief that Respondent was abusi ng the exist-
ing subcontracting clause in the 1981-82 agreenent (RT XXV 71-74, 82-
83).

h April 27, 1982 the parties net for the first bargaining
session. A that session they agreed to ground rules, including the
general rule that "each article would be tentative until all the
articles were agreed upon" (RT XXV:97). M. Mller stated at the
session that she had authority to agree to proposals for the Uhion,
and M. Caravantes stated that he had simlar authority "for
Respondent .

After the discussion of the ground rules, M. Mller submtted
the Lhion's first proposal (Q2X 121). Ms. Mller told M. Caravantes,
in connection with the Union's proposal, that the Lhion was wlling to
use the 1981-82 agreenent as the basic franework, and woul d propose
sone changes and additions to it. She also stated that the Uhion
reserved the right to nake other changes if Respondent sought to nake
changes (RT XXV: 100).

The Lhion's proposal of April 27th contai ned the fol | ow
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I ng nai n proposal s:

Hring -- that the 1981-82 agreenent (Article 3) be changed
to add nore than two days' notice to the Lhion. M. Mller testified
that this proposal was a result of the lack of notice the Uhion had
recei ved concerning 1981 and 1982 hires under the old contract (RT
XXV: 76- 78) .

Seniority -- that the 1981-82 agreenent (Article 4) be
changed to provide for individual seniority, instead of crew
seniority. Ms. Mller testified that this proposal was in response to
probl ens about crew seniority in light of Respondent's unprecedented
use of outside crews in the 1981 harvest and the 1982 pruni ng season
(RT XXV: 79- 80).

Subcontracting -- that the 1981-32 agreenent (Article 17)
be changed, to include raisins as bargaining unit work (i.e.,
exclude it fromsubcontracting).

Hours -- that steady workers be guaranteed 60 hours work
per week during the harvest season. Ms. Mller testified that this
proposal was in reponse to the loss of work and the elimnation of
Saturday work during the 1981 harvest and the 1982 pruning seasons
(RT XXV: 88-89).

Cel i nquencies -- the Whion's package contai ned a nunber of
provisions adding extra penalties for delinquencies in paynents of
vacation, health, pension, dues, and other benefits. M. Mller
testified that these proposals were in response to Respondent's
repeated del i nquencies under the 1981-82 agreenent (RT XXV-.71-74,
33-93).

In addition to these changes, the Lhion's proposal con-
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tai ned economc requests:

Wiges -- an increase to $5.25 for the basic labor rate
(from$4. 45 under the 1981-82 agreenent).

Holidays -- addition of Mnorial Day and dtizen's
Partici pation Day.

Pension —an increase from 10 cents per hour to 13 cents
per hour.

RFK Medical P an —The 1981-82 agreenent contai ned the RFK
Aan (Article 30), and the Uhion sought to add dental and vision
plans to it.

The Whion's April 27th proposal also sought paynments into the
Martin Luther King Fund, a pernmanent Uhion representative from anong
Respondent's workers who would be conpensated for tine spent
enforcing the contract, and the deletion of the no-strike clause from
t he 1981- 82 agr eenent .

In addition to presenting the Uhion's package, M. MIler asked
M. Caravantes on April 27th about a response to her April 8th letter
(AX 123) requesting infornmation. M. Caravantes indicated that he was
checking to see which of that information he had to provide. M.
Caravantes did not nake any proposals at the April 27th session, and a
new sessi on was set for My 6th.

In connection with the first session and all the others, M.
MIler was asked if Respondent's representatives at any tine stated
they were claimng economc inability to pay, in response to Uhion
econom ¢ proposal s, and she testified that Respondent ' s

representatives did not claimthat as a reason
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for rejecting Uhion proposals (RT XV:68).
There were a total of 27 bargai ning sessions between April
27, 1982 and Novenber 12, 1982. w40

a large nunber of proposals were submtted back and forth by

During that tine,

the Uni on41 and Respondent , 42 approximately 35 in all.

“Bar gai ni ng sessi ons were hel d on:

Aoril 27, 1982 (RT XXV 39)
My 6 (RT XXV 10 2)

May 13 (RT XXV 11 7)
Miv 21 (RT XXV 124)

My 28 (RT XX 13 2)
June 1 (RT XXV: 148)
June 3 (RT XXV 148)
June 10 (RT XXV: 148)
June 17 (RT XXM : 18 )
10. June 23 (RT XXM : 35)
11. July 6 (RT XXM : 70)

12. July 29 (RT XXM : 83)
13. August 5 (RT XXM : 120)
14. Auaqust 17 (RT XM [: 21)
15. Auaust 25 (RT XM [: 90)

CoNokwhE

16. Septenber 1 (RT XXM [|: 100)
17. Septenber 2 (RT -XXM 1| : 100)
13. Septenber 15 (RT XXM I I: 3)
19. Septenber 24 (RT XXM | |: 25)
20. Septenber 28 (RT XXM 11: 48)
21. Septenber 30 (RT XXM I1: 67)
22. tober 8 (RT XM 1 :83)

23. Otober 15 (RT XM I 1: 97)
24. Ctober 21 (RT XXM 1 1: 105)
25. Qtober 27 (RT XM I1: 123)
26. Novenber 5 (RT XM |: 141)
27. Novenber 12 (RT XXM | |: 151)

“* The Whion nade witten proposals to Respondent (GCX:

121) on:
Apri|l 27,1982

August 17
‘I;/ay 1% August 25
une Sept enber 2
June 3 Sept enber 15
June 10 Sept enber 24
June 17 Sept enber 28
ﬂulne %3 Sept enber 30
uly 29 Qct ober 3
Jul'y Qrt ober 21

42Respondent made witten proposals to the Lhion (QX
119, on:
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There were al so exchanges concerning requests for infornation
(X 123).

In discussing the negotiations and the progress, or lack of
progress, towards reaching an agreenent, | note that several itens
were essentially never in disagreenent. About half of the articles
of the 1981-82 coll ective bargai ning agreenent were qui ckly agreed to

unchanged. 43

May 3, 1982 August 25
Nay 28 Sept enber 2
June 3 Sept enber 15
June 10 Sept enber 24
June 17 Sept enber 30
June 23 Qct ober 15
July 6 Qct ober 27
July 29 Novenber 5
August 5 Novenber 12

43In proposal s of My 13, 1982 and My 28, 1982, Lhion
and Respondent agreed that 21 of the 41 articles of 1981-82

collective bargaining agreenent would remain changed:
Aticle 1 -- Recognition
Article 2 -- Lhion Security
Article 7 -- Location of Conpany (perations
Article 9 -- No O scrimnation
Aticle 11 -- Rest Periods

Arti 35 -- Savings A ause
Ati 36 -- Successor d ause
(A&X 119, 121)

Article 12 -- Miintenance of S andards
Article 13 -- New or Changed (perati ons
Article 14 -- Union Label
Article 19 -- Injury on the Job
Article 20 -- Enpl oyee Security
Article 21 -- Reporting and S andby Ti ne
Aticle 25 -- Cedit Uhion Wthhol di ng
Article 26 -- Bereavenent Pay
Article 27 -- Jury Duty and Wtness Pay
Article 28 -- Records and Pay Peri ods
Article 29 -- I ncone Tax Wt hhol di ng
Article 33 -- Famly Housi ng
Article 34 -- Mdification

cle

cle
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O May 3, 1982 Respondent replied to the Lhion' s proposal
(A&X 119). Respondent rejected all of the Lhion' s proposal s
inthe April 27th proposal i Respondent stated that it
was naking no counterproposals at the tine and reserved the right
to make counterproposal s |ater.

On May 28th, Respondent nade its first proposal, again rejecting
all of the Lhion's April 27th proposals and al so proposi ng changes
in a nunber of the articles in the 1981-82 agreenent which the Uhi on

want ed unchanged. 45

Among the articles whi ch Respondent wanted changed wer e:
Supervisors (Article 15) -- Respondent wanted an addition al | ow ng
crew foremen (whom Respondent stipulated at the hearing were
supervisors wthin the neaning of the Act) to do bargai ning unit
work in sone circunst ances.

Access to Gonpany property (Article 6) -- Respondent wanted
witten notice of access when a Lhion representative cane to the
premses to discuss wth enpl oyees a grievance. It wanted notice of
the particular grievance to be discussed. It wanted a clause banni ng
a lhion representative from the premses for six nonths if the

representative

“Two mi nor points to the supplenental agreenent clause
were agreed to by Respondent: provision of unbrellas to tractor
drivers and publication of work rules (GCX 119).

45I nits My 28th proposal Respondent agreed to a Uhion

My 13th letter requesting that a nunber of 1981-82 articles renain
unchanged. These articles are listed in Note 43, supra. Athough in
its My 28th proposal Respondent stated it was "accepting® the
"Lhion's proposal” to keep these articles unchanged, there is no
evidence that Respondent ever wanted any of the articles (many of
themstandard contract clauses) changed. | find that the agreenent-on
the articles listed in Note 3, supra, was mutual and not a result: of
concessions by either party.
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viol ated the notice provision.

Dscipline and Dscharge (Aticle 8) -- The 1981-82 contract
provi ded for discharge for "just cause." Respondent proposed to add a
list of nine acts which would be basis for i nmedi ate di scharge: theft,
falsifying applications for work; fighting; drinking;, possessing

firearns; destroying "or msusing” conpany property; "absence for
three (3) consecutive working days wthout notice;" falsification of
tine sheets; and direct insubordi nation.

Mechani zation (Article 18) -- The 1981-82 agreenent allowed
Respondent to introduce new nachinery except for harvesting table
gr apes. Respondent proposed to delete the exception for table
gr apes.

Travel Pay (Article 38) -- The 1981-82 agreenent gave enpl oyees
in Delano an option to accept work at Respondent's Arvin prem ses.
Respondent proposed that enpl oyees should be required to work at
Arvin if Respondent assigns them

Duration (Article 41) -- Respondent proposed that the new
contract be in effect for one year fromthe date of execution (i.e.,
no retroactivity if signed after the expiration of the 1981-82
agreenent on June 6th).

Regardi ng econom c proposal s, Respondent proposed a wage freeze,
a freeze on the amount given to the pension plan. Respondent also
proposed elimnating the RK health plan and substituting a
Gilifornia Gape & Tree Fruit Insurance Trust CRO P an (herein "CRO
A an").
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May 28th, the parties were divided on about 20 of

the articles fromthe 1981-82 agreenent:

Aticle
3 (Hring)

4(Seniority)
5( G i evance)

6( Access to
Gonpany Property)

8 (Dscipline &
D schar ge)
10 (Health &

Saf et y)
15( Super vi sor s)

16 ( Managenent
R ght)

1981- 82

Lhi on Position

Add to notice pro-
Vi si on

| ndi vi dual seniority
Swi tch sel ection of
arbitrators from
Sate Gonciliation
Service to AAA of
Federal Medi ati on

1981- 82 | anguage

1981- 82 | anguage

1981- 82 | anguage

| anguage

Delete right to

establ i sh crew
si ze

Respondent ' s Posi tion

1981- 82 | anguage

1981- 82 | anguage
1981- 82 | anguage

Witten notice of ac-

cess. Nane grievance.

Bar Lhion rep. for 6
nonths for failure to
not i ce Respondent .

Add 9 categories of
| medi at e di schar ge
Change in safety com
mttee

Qewforenen be al-
| oned to do bargai ni ng

unit work in sone
Ci r cunst ances.

1981- 82 | anguge
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Aticle Lhi on Posi tion
17 (Subcont ract - Del et e subcont r act
i ng) ing raisins

18 (Mechani zation) 1981-82 | anguage

22 (Leaves of M nor changes.
Absence)

23 (Hol i days) Add 2 hol i days
24 (Vacati ons) Sightly nore va-

cation pay after 5

year s
30( Medi cal Pl an) 1981-82 P an (RK)
pl us vi sion and
dent al
31 (Pensi on) 18 cents/hr (from
10 cents)
32(No-Stri key Cel ete cl ause
Nb- Lockout )
37(Reporti ng) Add penalties for
del i nquenci es
38(Travel Pay) 1981- 82 | anguage

39 (Hours of Wrk) Quarantee 60 hours
40( éges) $5.25/hr for basic
| abor rate (from
$4.45). Raises in

ot her categori es.

Respondent ' s Posi tion

1981- 82 | anguage

Cel ete exception for
tabl e grape harvest

1981- 82 | anguage

Cel ete piece-rate
hol i day pay
1981- 82 | anguage

Himnate RFK change
to (RO M an

1981- 82 | anguage (S ay
at ten cents) 1981-82

| anguage

1981- 82 | anguage

Mandat ory assi gnnent of
work at Arvin for

Del ano wor kers. 1981-82
| anguage V¥ge freeze at

1981-82 | evel s
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Aticle Lhi on Posi tion Respondent' s Position
41(Durati on) 1 year from1981-82 1 year fromexecution
agreenent. (Thus, (no retroactivity).

wages & benefits
retroactive if new
agreenent signed after
June 7, 1982).

d these articles, certain ones were mnor and played no
inportant part of the negotiations. 46 Goncerning alleged bad faith
bargaining, the General Gounsel focuses on Respondent's position
concer ni ng wages/ econom c benefits, health plan, and subcontracti ng.
Respondent alleges that the ULhion bargained in bad faith concerning
the health plan, subcontracting, wages, delinquencies, and payroll
periods. The General (ounsel also alleges that Respondent's bad

faith is shown by its refusal to provide necessary infornation. a7

In clarifying the issue of bad faith, | find that the areas of

al leged bad faith bargaining at the table center on four issues:

46Thes,e included Article 5 (Qievance), Article 13 (Health and
Safety), Article 22 (Leaves of Absence), and Article 24 (Vacations).
There was a considerable amount of bargaining over the Health and
Safety Article, but | find it was straightforward and did not present
a magor area of dispute in the sane degree as that of wages, health
pl an, and subcontracting, discussed in text infra.

47The General Gounsel also alleges that Respondent's
| ack of good faith can be seen fromits anti-Uhion actions anay from
the table. My findings concerning those actions are discussed In the
next part of this Section.
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(1) Respondent's alleged failure to provide information
concerning crew forenen in connection wth the bargaining about
seniority, and concerning the harvest of raisins and other infornation
in connection wth bargai ni ng over subcontracting.

(2) The bargai ni ng concerni ng wages and pensi ons.

(3) The bargai ni ng concerni ng heal th pl ans.

(4) The bargai ni ng concerni ng subcontracti ng.

Before turning to a discussion of these four issues, |
note prelimnarily that Respondent also alleges bad faith regarding
the Lhion's proposals for increased delinquency paynent's. | find no
evidence of bad faith in this regard. dven Respondent's repeated
del i nquenci es on dues and benefits during the 1981-82 contract, which

delinquencies (as discussed in Part 2 of this Section, infra)

continued during the bargaining on a new contract, | find it was
reasonable for the Uhion to nmake proposal s concerning del i nguenci es.
Smlarly, | find that there is anple credible evidence, aside from
the assertions of the negotiators, that in 1981 and 1982 requl ar
workers lost work due to outside crews. a8 Thus | find that the
Lhion had a reasonabl e basis for proposal s concerning crew seniority.
| also find that there is anple credible evidence, aside from the

assertions of the negotia-

48I have found that Respondent violated Section 1153 (a), (c),

and (e) of the Act by enploying excessive additional crews in the
1981 harvest (Section M1 of this Decision), and the 1982 pruning
season (Section | X of this Decision).
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tors, that the Uhion was not given proper notice of hiring under
the 1981-82 agreenent. Thus | find that the Uhion had a reasonabl e
basis for proposals concerning notice of hiring. 49
Turning to the four main issues concerning bad faith at the
table, | find that the evidence and testinony shows the fol | ow ng.
(a) Requests for Infornation.

O April 8, 1982 Ms. Mller sent the Respondent a

letter requesting "infornation which is necessary to our bargaining"
(&X 123, p.1). Included in the information requests were:
"1l) The nanes of all f or enen, f or ewonen, and

super vi sor s.
[ ] [ ] [ ]

3) Alist of crops and varieties which your Conpany grew,

harvested, or on whi ch your Conpany perforned

49 . . .
| also find no bad faith concerning the

bargai ning about Article 28 (Records and Pay Periods) . The Uhion
initially "signed off" (agreed to) that Article on Miy 28th, because
it did not notice that a single word had been changed and bel i eved it
was signing off on the unchanged 1981-82 contract |anguage, as it did
on twenty other articles that session (RT XXV:132-136). There was no
oral discussion of Article 28, and | find it reasonable under the
circunstances that M. MIler could have nade that m stake.

| find that the Lhion's proposal to delete fromthe Managenent
Rghts article the provision allowng Respondent to determine crew
size had a reasonabl e basis in past actions of Respondent. There was
considerable evidence that the crew size had been changed by
Respondent during the 1981 harvest and at other tines. The Uhion
could reasonably have felt that the size of crews went along wth
crew seniority and the other problens involving loss of work for
regular crews in the 1981 harvest and 1982 pruning season. The Uhion
| ater dropped this proposal .
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production operations during 1981 and 1982, including

acreage and Ranch nunber." (Q2X 123, p. 1)

O April 27th, at the first bargaining session, Ms. MIler asked
M. Caravantes for the infornmation requested in the letter, and M.
Caravant es responded that he was still determning what infornation he
was required to give to the Uhion (RT XXV: 99)>

Oh My 6th M. Caravantes sent a letter to M. Mller (QX 123, p.
2). H provided information in response to Ms. Mller's letter of
April 8th, but concerning the request for forenen he responded by
listing Respondent's supervisors and stating that "no forenen or
forewonen are presently enployed® (QGCX 123, p.l). Goncerning crop
information, M. Caravantes did not provide information as to the
acreage of the raisin crop (RT XXV: 106) .

At the second bargai ning session on My 6th, Ms. Ml ler

told M. Garavantes she wanted the nanes of the crew forenen:

"A David [Caravantes] said that, when | asked hi mwhy the crew bosses
weren't listed, he said he hasn't decided who the crew bosses were
going to be. There mght be sone changes, and | asked him you nean
you' re goi ng to change everybody, you' re going to change all of then?
And he said he mght, they mght just change all the crew bosses, so |
said at that point that at that tine when the decision was nade, he

shoul d I et us know who all the crew bosses were." (RT XXV: 104)
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Ms. Mller testified that in a previous phone conversation wth
M. Garavantes on April 14th, she had explained that the Qnion wanted
the names of the crew forenen because the Lhion wanted to raise the
Issue of crew seniority, and it wanted the infornation to help
determne which crews were senior crews and how the conpany i ntended
torecall the regular crews (RT XXV 75).

At the May 5th bargai ning session Ms. MIler discussed the issue
of subcontracting raisins wth M. CGaravantes (RT XXV:113). On My
13, 1982 M. Caravantes sent another letter to Ms. Mller (Q2X 123,
p. 3). Entitled "Enployer's response to infornation requested by
Lhion at Negotiation session dates 5-6-82," it gave the Uhion the
nanes of four crew forenen. It also provided information on the
piece-rate work for raisins, but did not give the Unhion infornation
about the acreage of raisins Respondent harvested in 1981 the acreage
it intended to harvest in 1982.

At the third bargaining session on My 13th, M. Mller again
rai sed the question of the inadequacy of the infornati on provided by
M. GCaravantes:

"A The first thing we tal ked about was the nanes of the crew

bosses. | told himthat he had only provided the nanes of four

crew bosses and that | thought there were nore crew bosses. He
insisted that these were the nanes of all the crew bosses who
were currently enployed and currently working for Tex-Cal. |

told himthat was not
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what | wanted. Wat | -wanted was who their crew bosses were.
Wiether they were on lay-off or not, | wanted to know who the
crew bosses were, and | said the week prior he had told ne that
the reason he couldn't give to ne was because they were all going
to be different, and that these [four], in fact were sone of the
sane, one was different, | guess, but the others were the sane
peopl e that had worked for himin past years so that he nust know
who his bosses were going to be when they built up the crews.
Q Wat did he say?
A He just repeated that this is wo is currently enpl oyed, these
were his current crew bosses, and he insisted that answered the
request .
Q He refused to provide you wth other infornation?
A Yeah, he refused to provide any other crew bosses. He
insisted that this answered ny request, and | told himthat it
didn't, and | renewed ny request.
Q Wiat was the problemin terns of what you want ed?
A | wanted to know who their crew bosses were, who the crew
bosses were who work for Tex-Cal.
Q Wy?
A Because, again in terns of establishing the seniority, |
wanted to know who they were tal king about as having seniority,
which crews they considered to be crews, who the bosses were, |
al so expected we'd be talking to workers during the bargaining,

and | wanted to know who was enpl oyed." (RT XXV: 118-119)
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Goncerning raisins, M. Mller testified:
"A ... On the raisins, all he provided was what was right in
this letter [May 13th letter], just the rate, and what | didn't
have was any production infornmation that woul d show how nuch work
had been done, how many units had been picked, anything that |
coul d use to determne how that sixteen cents per tray worked out
for peopl e.
Q In your April 8th letter, did you request that information?
A Yeah, that was itemnunber four in the letter.
Q And then, did you renewthat request here at this
neeting [ My 13th session]?
A Yeah, | did, and he said that what they provided here in the
letter on the raisins was all that they had to provide, that the
rest of it | could get from Glbert Renteria, and | told him
that he had a responsibility. That Qlbert wasn't the enpl oyer,
that the conpany had the responsibility to get the records on
the raisins fromQ | bert.
Q And what did he say?
A H insisted that they didn't that | should get them from
Albert Renteria.
Q So he refused to provide that information?

A He did." (RT XXV 120-121)
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O May 14, 1982 Ms. Mller sent M. Caravantes another letter,
agai n requesting:

"1) Nanes of all forepersons and their crew nunber.

2) Production information for raisin harvest of 1981

which will show the follow ng:

a) Nunber of units produced.

b) Total hours worked on units produced.
c) Total anount paid for units produced.
d) Average hourly rate."

(@X 123, p. 4)

O May 21, 1982 M. Caravantes sent a letter to M. Mller
stating: "The followng forepersons are currently on Tex-Ca Land
Managenent Inc.'s payroll," followed by a list of six crew forepersons
(including three of the four that had been listed in the previous
letter) (AX 123, p. 5).

At the fourth bargaining session, on My 21st, M. Mller again
raised the issue of providing this infornation:

"A | told [M. Caravantes], | still asked him where the other

crews were, that | understood that there were at least ten

seniority crews, and he only provided the nanes of six of them I

also pointed out to themthat the prior week, on the 13th, when

he had given ne the nanes of only three, | believe, or four
people, on that day they had in fact recalled six crews. They
later rescinded the recall, but they had recalled six craws, or
pl anned on recal ling six crews, so they nust have known the nanes

of nore forenen than that at the tine, and again, when I
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pressed and said where were the rest of the crews, that we were
mssing four crews still, George Johnston at that point junped
in and said, 'WlIl, there's thirty-eight crews,' at which point
| indicated that as far as were concerned, they were not, those
thirty-eight crews were not seniority crews, but that we wanted

to know their crews.

Fromthe May 13th letter, ... Gew 64 was listed on May 13th and
Qew 64 was deleted on [the My 21st letter], which | figured
what they were doing, | don't know whether that crew was laid
off that day, but he was going to provide ne only wth the
exactly specifically who was working that day for Tex-Cal, which
boss was actual |y working...." (RT XXV 126- 128)

Goncerning raisin infornmation, Ms. MIler testified that at

the May 21st session:

"A ... | remnded [M. GCaravantes] that we didn't have the
raisin production information yet, and did he have any of that
for us today, and [he] ... said that as far as he was concerned
it had been provided, they had conplied, and | said well, we
don't have it. Al we have is the, just the price pay, we don't
have any of the production information. He insisted that we
[i.e. Respondent] gave our answer, we responded to that, and

that's it." (RT XXV 123)
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Oh May 28th Ms. Mller sent another letter to M. GCaravantes
reguesting the information concerning crew foremen and the raisin
harvest (QCX 123, p. 6).

n June 17th, M. Caravantes sent a letter to the Uhion stating:
"In a further effort to reach an agreenent the Conpany submts the
follow ng information as an update of fore-people currently enpl oyed."
The letter contained the nane of three foremen (GCX 123, p. 8). There
were no crew nenbers listed for the forenen.

h Septenber 1, 1982 Respondent provided a list of current crew
bosses (forenen), "who we propose to be eligible to participate in our
proposal of Supervisors [foremen Respondent wanted to be able to do
bargaining unit work]" (GQ2X 123, p. 11). Oh ctober 21, 1982, six
nonths after the negotiations began, Respondent gave the Lhion a |ist
of crews and crew bosses, listed in order of seniority (GXX 123, p.
14). The list contai ned 13 crews.

Respondent did not provide the Lhion wth information concerning
acreage and production of the raisin harvest.

In connection wth the requests for information, | note that at
the hearing a list of Respondent's pruning crews and crew forenen, in
order of seniority, was introduced into evidence. The list was dated

3/22/82, and contained a total of 37 crews (X 14).

(b) Proposal s on Wges and Pensi ons.

 April 27, 1982 the UWhion proposed a wage increase in the
basi c wage rate from$4. 45/ hour to $5. 25/
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hour. The Unhion al so proposed increasing the pension from ten cents
per hour to eighteen cents per hour. This proposal was presented to
Respondent at the first bargai ni ng session.

At the first bargaining session (April 27th), Respondent stated
that it had no proposals at the tine, and would study the Uhion
proposal s.

Oh My 3rd, Respondent sent the Lhion a response to the April
27th Uiion proposals. Respondent rejected the wage and pension
proposal, and stated: "The enpl oyer gives no counterproposal at this
tine and reserves the right 'to respond at a later date" (QCX 119).

At the second bargaining session on My 6th, Respondent nade

no proposal s (RT XXV: 108). 50

At the third bargai ning session on My 13th, Respondent nade no
proposals. M. Caravantes and M. Johnston indicated that they woul d
nake no proposals until the Union provided themwth a summary pl an
on the Lhion's request for an increase in the RFK nedical plan to
include dental and vision. The Wion had previously provided
Respondent with a brochure on the plan at the first session (April
27th). M. Mller testified:

"A | asked if the conpany had any proposals, and George

Johnston said they didn't have any response on the proposals,

that they wouldn't have the response on any of the proposal s

until they had received a copy of the summary plan description

regardi ng the nedical plan fromus."

The parties agreed to the Gievance Article at this
sessi on (RT XXV: 134-135).
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(RTXXV 121)

M. Mller also testified that prior to May 13th, at the second
session (My 6th), she had told M. Caravantes and M. Johnston the
cost of the Lhion's proposed RFK plan (RT XXV:116), and M. Johnston
testified that Ms. MIler had given himthat information (RT XLV: 14-
15). The brochures which M. M|l er gave Respondent on April 27th were
Introduced into evidence (Q2X 144). They contain a description of the
Aan, and a summary of the benefits covered.

At the fourth session on May 21st, Ms. MIler gave Respondent the
Sumary of the RFK Plan (GCX 151). This contains a nore detailed
summary of benefits than the brochures.

At the fourth session (May 21st) Respondent nade no proposal s.
Uoon receiving the summary of the RFK M. Johnston and M. Caravantes
stated that they woul d soon be able to nake proposals to the Lhion (RT
XLV:19). M. Johnston and M. Caravantes also stated at that neeting
that the reason they had been unable to nmake any proposals to the
Lhi on, economc or non-economc, was because they had not received the
Sunmary of the RRK plan (G2X 154, pp. 15-16; RT XLV 19).

At the fifth bargaining session on My 28th, Respondent nade its
first proposals. Regarding economc proposals, it proposed a wage
freeze ("Vdges: Sane as 1981-82 (ontract Language"), and a freeze on
the amount of pension contributions ("Juan De La Quuz Pension H an:
Sane as 1981-82 ontract Language") (GCX 119) .

At the seventh bargai ning session on June 3rd, the Uhion
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reduced its wage denand to $5.15 for the general |abor rate
(XX 121).

At the eighth bargaining session on June 12th, Respondent
resubraitted its proposals for a wage and pension freeze (X 119).
At that session the Uhion, agreed to keep the 10 cents/ hour pension
contribution (@X 121). The ULhion also gave up its proposal to add
Menorial Day and Atizen's Participation Day as holidays (RT XXM : 12-
13). >t

No wage proposals were nade at the ninth bargai ning session on
June 17th or the tenth bargaining session on June 23rd (QGCX 119,
121).

At the el eventh bargaining session on July 6th, the Union dropped
its denand for a guarantee of 60 hours of work/week. Respondent nade
no wage proposal and continued to adhere to its proposal for a wage
freeze.

At the twel fth bargai ning session on July 29th, the Union dropped
its wage proposal to $5.00/ hour. Respondent continued to adhere to
its proposal for a wage freeze.

A the thirteenth bargaining session on August 5th, Respondent
resubmtted its proposal for a wage freeze (GQX 119). In connection
wth that session, M. Mller testified that the wage of $4.45 which
Respondent continued to propose was 25 cents/hour |ess than the goi ng
wage for the industry (RT XXM :122-125). Respondent al so continued to
press for no retroactivity in wages, which would nean that under its

pr o-

>Lthe Wnion al so gave up its proposal to change the Managenent
Rghts article and agreed to the ol d 1981-32 contract | anguage.
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posal the 1982 harvest would be worked at the 1981 rates, and, since
It proposed a one year contract duration fromthe tinme of execution,
much of the 1983 harvest woul d al so be worked at the 1981 rates. M.
Mller testified that the standard contracts in the area use June as a
cutoff date, so that new wages go into effect wth the new harvest in
July of each year (RT XXM :123). M. MIller further testified that
non- union ranches in the area at that tine were already receiving
$4. 70/ hour for the 1982 harvest (RT XXM : 125).

Respondent made no wage proposal at the fourteenth
bargai ning session on August 17th. 52 Smlarly Respondent

nade no wage proposal at the fifteenth bargai ning session on August
25th (Q2X 119).

At the sixteenth and seventeenth sessions, on Septenber 1st
and 2nd, the Uhion presented a package proposal >3 r educi ng
its wage demand to $4.95 and coupling that wth acceptance of the
RK health plan (Q2X 121). Respondent nmade no wage proposal s at
t hose sessi ons.

At the eighteenth session on Septenber 15th, five nonths after
bar gai ni ng began, Respondent nade its first wage offer other than a
wage freeze. It proposed a package coupling its CROhealth plan wth a
10 cents increase in wages to $4.55/ hour (QCX 119). The wages woul d

be for one year fromt hat

52F‘iespondent and the Lhion agreed on the Holiday article at
this session (RT XXM 1:50).

>3 package proposal is one in which all itens in the package
nust be accepted or the proposal is considered rejected.
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data (not retroactive to the end of the L981-82 agreenent in June).

At the nineteenth session on Septenber 24th, the Unhion proposed,
as part of a package of proposals, a two-year proposal wth wages of
$4.85/ hour for the year fromthe end of the 1981-82 agreenent (June
1982) until My 30, 1983 (which woul d cover the 1982 harvest season),
and wages of $5.20/ hour beginning in June 1983 (QCX 121). Respondent
nade no wage proposal at that session.

No wage proposals were nmade at the twentieth session on
Sept enber 28t h.

At the twenty-first session on Septenber 30th Respondent
presented a package proposal involving 16 articles still unresol ved,
including wages. In this package proposal the Respondent proposed
$4.60/ hour (Q2X 119). In rejecting this package, M. Mller testified
concerni ng the wages that Respondent’s proposal was:

"Ten cents below the industry [i.e. going rate at other ranches]

plus they were only proposing that it start whenever we execut ed

the contract. Everybody else had been nmaking $4.70 since the
prior June. | nean they had worked al ready over hal f the picking

session.” (RT XXM 11:73)

No further wage proposals were nmade during the renaining six

sessions of the bargaining (Gtober 8, 15, 21, 27, Novenber 5, 12).
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(c) Bargaining About a Health H an.

The bargai ning over the health plan can be summarized
as follows: Uhder the 1981-82 col | ective bargai ni ng agreenent (GCX 52)
the enployee were covered by the Whion's Robert F. Kennedy Farm
Wrkers Mdicaa PFan (RFK Pan). In the bargaining over a new
contract, the Union proposed an addition to the basic A an A which the
enpl oyees had, dental and vision prograns. This was RFK Flan C Later
the Uhion reduced its proposal to RFK Pan B, which included vision
but not dental. Respondent at the bargaining proposed to elimnate the
RFK PFlan and switch to the Galifornia Gape & Tree Fruit |nsurance
Trust QGoup Life and Health PFan, called the "CQRO Han. w34
Respondent adhered to this QRO Han for three nonths, fromthe
begi nni ng of the bargaining until August 25th when it nodified its CRO
Man slightly. It adhered to the nodified CRO Pan until the final
stages of the bargai ning, when Respondent dropped its CRO P an and
proposed on Novenber 5th the RFK M an packaged wth Respondent's
subcontracting article. In the Respondent's Novenber proposal the RK
PMan was stated to be one that included vision (Pan B), but
Respondent's nonetary offer of 38 cents/ hour for the initial nonths
indicates that it nmay have only been proposing a continuation of H an
A (the cost of nmaintaining the RFRK Pan A would have been 38

cent s/ hour) .

*'n a nunber of cases the transcri pt reference to the CRO H an
was transcribed "oral P an." This was a phonetic msinterpretation-
and not a factual reference to any verbal, as opposed to witten,
plan. Al proposals concerning the health plans were reduced to
witing.
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Respondent also proposed that if RK HPan costs exceeded 40
cents/hour during the contract, the additional cost woul d come out of
enpl oyees wages. (See Lhion's proposals on April 27th, July 29th,
August 17th and Septenber 2nd (Q2X 121); Respondent's proposals on
May 3rd, May 28th, August 25th, Septenber 2nd, Septenber 30th, and
Novenber 5t h).

In reviewng the evidence and testinony, | find that although
there was sone give and take and the parties cane closer to
agreermant,55 the central issue concerning bad faith is whether
Respondent (whi ch never clained financial inability to pay) proposed
and adhered to for nonths a heal th plan which provided | ess coverage
than that already enjoyed by the enployee. The hion at the
bargai ni ng and the General (ounsel at the hearing allege that the CRO
Pan was a regressive proposal, providing less benefits to the
workers than they already had. Respondent asserts that the CRO M an
was fully equivalent to the coverage the workers had under the RFK
PMan. Thus | turn to an examnation of the evidence and testinony
concerning the two pl ans.

A conparison of the plans reveals that in a nunber of respects
the C(ROPan did not in fact provide equival ent benefits to the RK
Pan A the enployees currently had. Sone of the najor differences
included: the RFK Plan provided for up to $1,200 per year in doctor
visits, while the QRO PHan was limted to SA00 per disability. The
RFK P an provi ded $6, 000

55It is not clear how close the parties cane to agreenent,
because Respondent coupled its RFK proposal to a subcontracting
proposal whi ch the Uhi on opposed.
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in life insurance, the CRO P an provided $2, 000. The RFK Han
provi ded a sel f-paynent cl ause (enpl oyee coul d pay prem uns thensel ves
when they did not work enough to qualify for the Man) which woul d
cost $35/ nonth; the CRO M an required the enpl oyee to pay the regul ar
nonthly premum which, though not precisely specified, would have
been more than $35. The RFK Plan provided unlinited prescription
drugs, and a prescription plan (called the "Thrifty" Han) which
al l oned enpl oyees to use the Thrifty drug stores; the RO M an did not
have the "Thrifty" HMan, and provided a $100 per year naxi num on
prescription drugs. A further significant difference was that
eligibility for the RFK P an was based on the enpl oyee working 60
hours per nonth, while the GRO Plan based elibigility on working 80
hours per nonth. There were sone areas in which the CRO M an provi ded
greater benefits than the RRK Plan, nainly in a lifetine naxi num naj or
nmedi cal coverage of $100, 000 conpared to $20, 000 under the RFK Pl an.

In discussing the conparability of the two Plans, M. Johnston
(who was Respondent's principal negotiator involving the health pl an)
admtted that the RO P an as originally proposed by Respondent and
adhered to for three nonths until August 25th, did not give fully
conpar abl e coverage to the RFK H an:

"Q" Wren't you telling themat the table every tine you asked

for information that your mssion in life was the naster [health]

plan? And then after [May] 28th you kept asking for nore and nore

information so that you coul d match the plan?
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A Yeah, that sounds pretty good.

Q kay. And then every tine you cane to the table wth a new
addition to your Qo plan, you said, 'VWlI, we' ve natched it
now ' And then you woul d cone back and of fer sone nore and say,
‘Véll, we've nmatched it now' Wasn't that you on the 25th of
August and the 2nd of Septenber ?

A | don't renenber the exact dates, but I know it
happened a nunber of tines during negotiations."

(RT XLV: 24- 25)

"Q You knew back on [May] 28th that your plan was

| acking the Thrifty plan, didn't you?

A Yes.

Q Al right. Wen you increased the life [insurance] and
tried to match the RFK did you also have to pay a fewextra
dollars [in premuns under the CRO M an]?

A Yeah, | think that was under two dol |l ars.

Q The Wion again said, 'No you haven't natched the plan.
The plan is deficient." And you cane back about a week |ater
wth sone nore additions, right?

A Wiat tine?

Q That was August 25t h.

A (kay. And then the next one was Septenber 2nd...." (RT
XLV: 28)
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In sum | find concerning the health plans that the enpl oyees had
coverage under the 1981-82 contract wth the RFK Plan, and that for
the first four nonths of negotiations Respondent proposed an (RO A an
which in a nunber of respects provided | ess coverage and benefits to

the enpl oyees than they al ready enjoyed under the RFK H an.

(d) Bargai ni ng about Subcontracti ng.

There were a nunber of proposals presented during the
negoti ati ons concerning subcontracting. (See Uhion proposal s of April
27th, My 21st, Septenber 24th, Septenber 28th, and Septenber 30th;
Respondent ' s proposal s of May 3rd, June 10th, July 6th, and Septenber
24th). However, | do not find evidence of bad faith in the proposal s
thenselves, in the LUWhion's efforts to reduce the amount of
subcontracti ng because of its belief (substantiated by ny findings in
this case) that the subcontracting clause of the 1981-82 contract was
bei ng abused, or in Respondent's adherence to the 1981-82 | anguage.
Rather, | find that evidence of bad faith regarding subcontracting
centers around Respondent' failure to provide relevant information on
that issue. | have already discussed the providing of infornation

during the bargai ning, supra.

2. Actions Anay Fromthe Tabl e.

As seen fromny findings in this Decision on the

alleged unfair labor practices during 1981 and 1982,. during
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the bargai ning Respondent violated the Act by a nunber of actions
away from the table which showed anti-Uhion aninus, and which, in
nost cases, directly undercut the bargai ni ng:

(1) Wiile the Union was pressing during the bargai ni ng
for tougher delingquency clauses, Respondent continued to fail to pay
the dues and premuns under the 1981-82 contract. It is undisputed
that the bargaining began on April 27, 1982, and that during the
bargai ni ng Respondent failed to pay vacation pay due in June 1982
(paid a nonth late, on July 13th) (QG3X 123, 130; RT XXV 42-43);
failed to pay pension paynents due in June 1982 (paid in August,
after arbitration proceedings were brought) (Q2X 125, 126, 127; RT
XXV 49); failed to pay RFK health plan paynents for March and April
(due in April and May; paid in June), and My (due in June, paid in
July) (RT XXV:59-60); failed to send deducted dues to the Union
(final settlement on dues reached in Qctober 1982) (Q2X 124; RT
XXV 53)..

(20 Wile the Uion was bargaining over crew
seniority, Respondent wunilateraily transferred enployees between
crews, after receiving a letter fromthe Uhion indicating that the
Lhion had not agreed to transfers. The transfers affected the
seniority of enpl oyees.

(3 Wile the Wiion was bargaining over subcon-
tracting, Respondent wunilateraily increased its subcontracting of
raisins by a large anount, which resulted in loss of work for the
regul ar enpl oyees; Respondent also unlawfully subcontracted and

contracted out bargaining unit work (tractor
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work, irrigation, and swanpi ng).

(4) Wile the Wnion was bargai ning over tougher notice
of hiring requirenents because of previous problens wth hiring in
1981, Respondent hired workers w thout proper notice to the Uhion in
June 1982 and August 1982.

(5 Wiile the Whion was bargai ning over a guarantee of
work hours for enpl oyees, because of problens of |oss of work in 1981
for regular enpl oyees, Respondent unilaterally and wthout notice to
the Lhion elimnated swanping trucks in July 1982, which resulted in
| ess hours of work for swanpers.

(6) During the bargai ning Respondent discrimnatorily
suspended seven enployees because of their Wion activities,
including a Lhion steward who was a nenber of the ranch commttee

that attended bargai ni ng sessi ons.

B. oncl usi ons of Law

Inalong line of cases the Board has nmade clear that a violation
of Section 1153 (e) of the Act for "surface bargaining® in bad faith
Is determned from an evaluation of the entire conduct of the
enpl oyer, both at and anay fromthe table. The factors at the table
include failure to provide relevant nmaterial, insistence on
regressive proposals, delay, and submission of proposals w thout
justification; the factors away fromthe tabl e include comm ssion of
unfair |abor practices, acts showng anti-union aninus, a prior

history of refusal to bargain in good faith, and unilateral actions
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whi ch undercut the bargaining. See, e.g., QP. Mirphy & Sons, 5 ALRB
No. 63; ASHNE Farns, 6 ALRB No. 9; MFarland Rose Production, 6
ALRB No. 18; Admral Packing Gonpany, 7 ALRB No. 43; Martori Brothers
Dstributors, 8 ALRB No. 23; Joe Maqgio et al., 8 AARB No. 72; J.R
Norton Conpany, 8 ALRB Nbo. 89.
Inthe leading case of QP. Mirphy & Sons, 8 ALRB No. 53, the

Board hel d:

"The duty to bargain in good faith requires the parties
" to participate actively in the deliberations so as to
indicate a present intention to find a basis for agreenent, and
a sincere effort nust be nade to reach a common ground. Mere
talk is not enough. Athough the Act does not require the
parties to actually reach agreenent, or to agree to any specific
provisions, it does require a sincere effort to resolve
differences, and ... presupposes a desire to reach ultinate

agreenent, to enter into a collective bargai ning contract.'

Qur task, therefore, is to determne whet her Respondent net
its '... obligation ... to participate actively in the
deliberations so as to indicate a present intention to find a

basis for agreenent...' However, we do not find here, and it has
rarely been found in other cases, an admssion of intent to
obstruct agreenent. Rather, we nust study the whol e record, to

di scern Respondent's intent fromthe totality of its conduct."
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(5 ALRB No. 63, pp. 3-4. Footnotes and citations
omtted.)

In QP. Mirphy, supra, the Board found that the enpl oyer viol at ed

the Act. Among the factors the Board found evidencing bad faith were
"failure pronptly to provide a conpl ete counter-proposal,” "delay in
furnishing requested information to the UWion " and effecting
unil ateral changes in working conditions during the bargaining (5 ALRB
No. 63, pp. 10, 12).

Applying the standards of QP. Mirphy and the other cases cited

above, | find and conclude that Respondent engaged in bad faith
surface bargaining in violation of Section 1153 (e) of the Act. The
evi dence shows that Respondent did not "indicate a present intention

to find a basis for agreenent,” nor did it nmake "a sincere effort ...

to reach a common ground® (QP. Mirphy, supra, 5 ALRB No. 63, p. 10).

Rather, it is clear that Respondent intended, quite successfully, to
delay any real agreenent until the entire 1982 harvest season had
ended.

| find nmany indicia of Respondent's bad faith, both at and away
fromthe tabl e:

(1) Respondent delayed naking any proposals at all
until My 28th. The 1981-82 agreenent was due to expire on June 6th,
and Respondent had the Uhion's proposals on April 27th. The reason
Respondent gave was that the Uhion had not provided the full summary
of the RFK Plan the Unhion was proposing. However, Respondent already
had the cost for the plan, and a brochure giving a general sumary.

It nay be
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that Respondent in good faith could have del ayed nmaki ng any economc
proposals until it received the full RK sumary, but Respondent
refused to make non-econom c proposal s as well.

(2) Respondent's initial proposals included allow ng
supervisors (crew forenen) to do bargaining work, at a tine when the
Lhion's nain concern was previous loss of work for its regular
enpl oyees. It also proposed to nechanize table grapes, the nain
cultural work area for its regular enpl oyees. Respondent al so proposed
to change the "just cause" for termnation to include nine categories
of immediate discharge, although there was no evidence shown for the
need for such a proposal. Respondent also proposed to nake nore
difficult the access of Lhion representatives seeking to investigate
grievances, at a tine when Respondent's deliberate failure to neet dues
and benefits under the 1981-82 contract was causing the Uhion to file
nUNEr ous gri evances.

(3) Respondent refused to provide information about
subcontracting of raisins, at a tine when (I have found, supra, it
was violating the Act by unilaterally increasing such subcontracting
to a degree which resulted in a loss of work for its regular
enpl oyees. Respondent al so del ayed for nonths providing the Union
wth a full list of its crew forenen, infornation which, given the
conplex and at tines unclear nature of crew seniority, was relevant
to the bargai ning over seniority.

(4) Respondent's wage and pension proposal s con-
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sisted of a wage freeze at levels below the going rate for the
industry. Respondent at no tine clained inability to pay. Respondent
refused to nmake any wage proposal until My 28th, when it proposed a
wage freeze. It adhered to a wage freeze for seventeen sessions over
a five-nonth period until Septenber 15th, when the 1982 harvest was
half over. It persisted in the wage freeze proposal despite the
Lhion's concessions in agreeing to a freeze on pension rates, giving
up its proposal to add holidays, and dropping its demand for
guaranteed hours of work. Wen Respondent finally did nake a wage
proposal it proposed an increase in wages of 10 cents/ hour, not
retroactive (thus not applicable to nost of the 1982 harvest), and it
coupl ed the wage proposal wth acceptance of its RO health pl an.

(5 Respondent proposed a health plan which in a
nunber of respects would have decreased benefits the enployees
enjoyed. Respondent did not claiminability to neet the costs of the
exi sting health plan. Respondent adhered to its health plan proposal
for seven nonths, until alnost the end of the bargaining after the
1982 harvest was over.

(6) During the bargai ning Respondent effected at | east
four areas of unilateral actions concerning subjects of bargaining:
subcontracting and contracting out work, transferring enployees
(seniority), hiring wthout notice, and elimnation of bargaining
unit work.

(7) Respondent commtted wunfair |abor practices

during the bargaining, including failing to pay dues and



-191-
benefits under the existing 1981-82 agreenent, and discrimnatorily
suspendi ng seven workers because of their Uhion activities.

Thus the totality of Respondent's conduct presents a clear
picture of surface bargaining. | find that Respondent did not nake a
"sincere effort to resolve differences,” and did not show "a desire
to reach ultinate agreenent, to enter into a collective bargaining

contract” (QP. Mirphy, supra, 5 ALRB No. 63, p. 12). In determning

the date at which Respondent began bargaining in bad faith, | find
that Respondent’'s posture fromthe outset of the bargai ning evi denced
a lack of good faith and a lack of a sincere intention to reach
agreenent. | find that Respondent did not intend to reach a contract
to follow the expiration on June 6th of the 1981-82 agreenent.
Because any good faith agreenent on a new contract woul d have begun
after the June 6th expiration of the 1981-82 contract, | set the date
of June 6th as the begi nning of Respondent's violation of the Act for
the purposes of the nmake-whole renedy (discussed in Section XV of
this Decision, infra.)

In sum | find and conclude that by the totality of its actions
at and anay fromthe table, Respondent did not bargain in good faith
wth the Lhion and did not intend to reach an agreenent to foll owthe
expiration of the 1981-82 collective bargaining agreenent, in

violation of Section 1153 (e) and (a) of the Act.
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NI, SUWARY CF H NO NGS AND GONCLUS ONS GONCERN NG
RESPONDENT
| have found that in 1981 and 1982 Respondent engaged in a
course of conduct that involved a nunber of violations of the Act.
Soecifically, ny findings are:

1. Respondent violated Section 1153 (a), (c¢) and (e)
by hiring excessive additional harvest crews in the 1981 harvest
W thout notice to and bargaining wth the Uhion, and for the purpose
of reducing work for its regular bargaining unit enpl oyees (Section
M1 of this Decision).

2. Respondent violated Section 1153 (a) by refusing to
tinely pay Wiion dues and benefits under the 1981-82 collective
bar gai ni ng agreenent (Section M11 of this Decision).

3. Respondent violated Section 1153 (a), (c) and (e)
in February 1982 by delaying the start of the pruning season and
hiring excessive additional crews, wthout notice to and bargai ni ng
wth the Uhion, and for the purpose of reducing work for its regul ar
bargai ni ng unit enpl oyees (Section | X of this Decision).

4. Respondent violated Section 1153 (a), (c) and (e)
by unilaterally changing its enpl oynent appication formin February
1982 (Section I X of this Decision).

5. Respondent violated Section (a), (c) and (e) by
subcontracting and contracting out bargaining unit work, wthout

noti ce to and bargaining wth the Uhion, and for the
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purpose of reducing work for its regular bargaining unit enpl oyees
(Section X of this Decision).

6. Respondent violated Section 1153 (a) and (e) in the
1982 harvest by hiring workers in June and August, 1982, transferring
enpl oyees in July 1982, and elimnating swanping trucks, in July
1982, wi thout proper notice to or bargaining wth the Uhion (Section
X of this-Decision).

7. Respondent violated Section 1153 (a) in the 1982
harvest by the rmanner in which it hired workers in August 1982
(Section XI of this Decision).

8. Respondent violated Section 1153 (a) and (e) of the
Act by unilaterally converting table grape vineyards to raisins in
the 1982 harvest, reducing the harvest work for its regular
bargai ning unit enpl oyees, wthout notice to or bargaining wth the
Lhion (Section X of this Decision).

9. Respondent violated Section 1153 (a) and (c) of the
Act in August 1982 by suspendi ng seven nenbers of O ew 64 because of
their Uhion activities (Section X of this Decision).

10. Respondent violated Section 1153 (a) and (e) in
1982 by engaging in surface bargaining wth the Uhion over a new
contract to follow the 1981-82 collective bargaining agreenent

(Section X1 of this Decision).

| have found that the General (ounsel has failed to prove
certain allegations:

1. The General (ounsel has failed to prove that
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Respondent viol ated Section 1153 (a) and (e) of the Act by bargai ni ng
directly wth enployees in the 1982 harvest (Section X of this
Deci si on).
2. The Gneral Qounsel has failed to prove that
Respondent violated Section 1153 (d) of the Act by suspendi ng seven
nenbers of Qew 64 for their ALRB activities (Section X of this

Deci sion) .

XNV. THeE STATUS OF MR DUOLEY M STEELE

| have made ny findings and concl usi ons above about the alleged
unfair |abor practices of Respondent. The final issue in the case is
whether M. Dudley M Steele is also liable for the unfair |abor
practices. In legal terns, the issue is whether M. Seele and
Respondent constitute a single enpl oyer wthin the neani ng of Section
1140.4 (c) of the Act.

Respondent and M. Seele deny that M. Seele and Respondent
are a single enployer. M. Seele further asserts that requiring him
to bargain wth the Whion violates his constitutional right to due
process of |aw

In order to provide a franework for ny findings of fact on this
issue, | first set out the Board' s legal standards for determning
the existence of a single enployer relationship. | then give ny
findings of fact, followed by ny conclusions of law In the
conclusions of law | also deal with M. Steele's assertion regarding

due process of |aw

A Legal Sandards for Determning a S ngl e Enpl oyer

Beginning wth its first case on the subject, the Board
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has stressed that there is no one fornula or rule for decidi ng what
: . .56
constitutes a singl e enpl oyer:
"Because patterns of ownership and managenent are so varied
and fluid, we are reluctant to announce any nechani cal
rule in these cases...."

(Louis Delfino ., 3 AARB No. 2, p. 3)

Rather, the Board wll look to the totality of factors which

tend to show that there is a single enployer. In Louis Delfino .,

supra, the Board noted sone of these factors:
"[We wll 1look to such factors as simlarity of the
operations, interchange of enpl oyees, common nanagenent,
common | abor relations policy, and common ownership.” (3 ALRB
NQ 2, p. 3)
In Louis Delfino Go., the Board cited the National Labor

Relations Board's Twenty-FHrst Annual Report (1956) as listing

factors to be considered in determning a single enpl oyer (3 ALRB No.
2, p. 3, n. 2). In the next case on this issue, the |eading case of

Abatti Farns, Inc., 3 ALRB No. 83, the Board specifically approved

the Investigative Hearing Cficer's use of the N.RB factors in
determning a single enployer. The factors in the NNRB's Report were
as fol | ows:

"[The NLRB] early reaffirned the | ong-established practice of

treating separate concerns which are closely

56In the cases the term"joint enployer” is used synononously
wth "single enployer" for the purposes of the Act. See, e.g.,
Rvcom Gorporation, 5 ALRB No. 55, p. 4? Avatti Farns, Inc., 3
ALRB No. 83, p. 2
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rel ated as being a single enployer for the purpose of determ ning
whether to assert jurisdiction. The question in such cases is
whether the enterprises are sufficiently integrated to consider
the business of both together in applying the juridsictional
st andar ds.

The principal factors which the Board weights in deciding
whet her sufficient integration exists include the extent of:

1. Interrelation of operations;

2. Centralized control of |abor relations;

3. Common nmanagenent; and

4. Common ownership as financial control." (N.RB, 2l1st

Annual Report, pp. 14-15, quoted at Abbati Farns, 3 ALRB Nb. 83,

p. 17 of Investigative Hearing Gficer's Decision. The Board
specifically affirned "the rulings, findings and conclusions of
the Investigative Hearing Examner." 3 ALRB No. 83,p. 2.)

The approach of Louis Delfino and Abbati Farns was fol |l oned by

the Board in S gnal Produce Gonpany, Brock Research, Inc., 4 ALRB
No. 3, and Perry Farns, 4 ALRB No. 25.

In Rvcom Qorporation and Rverbend Farns, Inc., 5 ALRB No. 55,

the Board reiterated this approach to the singl e enpl oyer issue:
"W conclude that Rvcom and Rverbend constitute a single,
integrated enterprise at the Rancho Sespe property. Factors to
be considered in establishing such status are the interrelation

of the operations, common nanagenent of
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busi ness operations, centralized control of |abor relations,
and common ownership. No single factor is determnative and
we Wil not nmechanically apply a given rule in naking this
determnation.” (5 ALRB No. 55, p. 4)

IN R vcomthe Board al so noted that:

"Uhder NLRA precedent, a finding of single-enployer status does
not require a showng of control over |abor relations at the
local level, but nay instead be based upon evidence of control
and a centralized labor relations policy at the top-nmanagenent
level ." (5 ALRB Nb. 55, 6)

The Board in Rvcom also pointed out sone unique factors

involving agriculture. Because of the prevalent use of [abor
contractors the Board held that "In view of the unique role of the
farm labor contractor in agricultural enploynment, less weight is
accorded to the factor of direct control over labor relations than in
the industrial setting" (5 ALRB No. 55).

In the recent case of John Hnore Farns, 8 ALRB No. 20, the

Board again reaffirned its basic approach to the issue of a single
enpl oyer:

"The focus in a joint-enpl oyer case is whether two or nore
business entities denonstrate a sufficient degree of
interrel atedness on a nunber of levels to be considered a single
enpl oyer under the Act, Rvcom Gorporation (Aug. 17, 1979) 5
ALRB No. 55; Abatti Farns (Nov. 18, 1977) 3 ALRB No. 83." (8
ALRB Nb. 20, p. 5)
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In John Hnore Farns, supra, the Board dealt wth a situation in

which the original nanagenent ostensibly turned over operation of
the business to another entity. The Board determned that "the
operational control and business purposes of the entities [were] so
nol ded that they cannot be regarded as separate enterprises” (8 ALRB
No. 20, p.8, citation omtted). The Board also noted that "the
rel ative inexperience of the manager" of the new entity gave rise
"to an inference ... of the continued participation of original
nmanagenent in the operations” of the new entity (8 ALRB No. 20, p.
8, citations omtted).

Wing the overall approach and guidelines of Abatti Farns and

the other cases cited above, | turn to the findings of fact
concerning the relationship between M. Dudley M Seele and Tex-Cal

Land Managenent, |nc.

B. F ndi ngs of Fact

In examning the "degree of interrelatedness" (John H-nore

Farns, supra) between M. Seel e’ and Respondent, | find that much

of the evidence is docunentary, and nost of the factual issues are
not disputed. The parties prinarily disagree on the interpretation
and |l egal significance of the facts.

M. Steele was the president of Respondent until 1979, when he

r esi gned. He was Respondent's president at the tine

>’References to "M. Steele" in this Section are references to
Dudley M Seele. Aty references to M. Seele’s son, Dudley M
Seele, will be given as "Randy Seele."
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of the Whion's certification in 1977. It is undisputed that since
1979 M. Steele has not held any official position wth Respondent.
It is also undisputed that all stock in Respondent is owed by M.
Seele's son, Randy Steele (RT XXAIl: 57). Randy Seele is
presi dent and chief executive officer of Respondent.

M. Seele and Respondent have offices in the sane buil ding. They
share the services of Ms. Betty Kruger, who is M. Steele's secretary
and al so secretary for Respondent (RT XXX 11:33; QX 55). M. Seele
and Respondent al so have a common | egal representative in M. Robert
MDonal d, Esq. (RT XXM TI:42-43; @QoX 20, 21, 55, 56). M. MDonald
represents M. Seele in a nunber of areas in which M. Seele's
conpani es have relationshi ps (discussed below wth Respondent. At
the sane tinme, M. MDonald was one of the incorporators of
Respondent (BCX 20), and is an agent for service of process for
Respondent (G2X 55). M. MbDonald has also |leased real property of
his own to Respondent (RX 59).

M. GCaravantes (Respondent's DO rector of Industrial Relations)
testified that in the office building shared by M. Seele and
Respondent, M. Steele uses Respondent's photocopyi ng nachine (RT
111: 46), Respondent and M. Steel e share a common reception area (RT
X:45). M. Caravantes has free access to M. Steele's office (RT
X :45-47), and M. Caravantes orders unauthorized people out of M.
Seele' s office (RT X:44-47).

M. Seele has appoi nted Randy Seel e, through a power of
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attorney (@X 48), as M. Seele's "attorney in fact." The
power of attorney authorizes Randy S eel e:

"(1) To collect, receive and receipt for any and all suns
of noney or paynents due, or to becone due to ne; ... and to
deposit in ny nane in any bank or banks any and all nonies
collected or received for ne and to nmake w thdrawal s therefrom
and to pay any and all bills, accounts, clains and denands now
or hereafter payable by ne.

(2) To contract for, purchase, receive, take possession
of, lease, rent, sell, release, convey, assign, nortgage,
convey by way of deed of trust, and otherw se hypothecate | ands,
tenenents, hereditanents and other real property, or any

interest therein, of every kind and description;

(4 To act for ne in any and all ways in any business in
which | now am or have been, or nmay be, engaged or interested

I n any way;

(6) To attend neetings of stockholders of all corporations
inwhich |l ow stock, wth full power to vote and act for ne at
any such neetings; and to exercise in person or by proxy any
and all rights which I nay have in connection w th any such
stock.” (AQX48) M. Randy Steele testified that this power of

attorney,
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executed in 1979, was still in effect (RT XXX 11:79-80).

M. Steele owns a nunber of conpanies which do business wth
Respondent. M. Seele ows Tex-Cal Land, Inc., a Texas corporation
which leases real property to Respondent for farming operations
(&X 27, 28, 29, 31, 37; RX59; RT XXAll: 89). Tex-CGal Land, Inc.
also owns the cold storage facilities where Respondent stores its
grapes (RT XXX 11:26). M. Seele ows Tex-Gal Sales . (RT
XXX 11:23). Tex-Cal Sales is the broker and a narketer for
Respondent's grape crop (RT XXX 11:23). M. Seele is a co-ower of
Syro-Tech, Inc., the conpany from which Respondent buys its grape-
packi ng boxes (RT XXXI11:80). M. Seele is chief executive officer
and director of Tex-Cal Supply o (A&X56). Tex-CGal Supply .
servi ces Respondent's farmng equi prent, buys parts for Respondent's
farmng equipnent, overhauls Respondent's farmng equipnent for
Respondent (RT XXX 11:40). M. Seele and Randy S eel e were partners
in Damond S, Leasing . (AX 39). Respondent leases its farmng
equi pnent fromDO anond S. Leasing . (RT XXX 11:81). The partnership
between M. Seele and Randy Steele ended in 1980 when Randy Steel e
assuned ownership of Danond S Leasing Go. (RT XXX 11:69-71, 81 et.
seq.).

M. Seele, through the above conpanies, owns a nunber of real
properties which are leased to Respondent for farmng operations
(A&X30, 32, 34, 36). It was stipulated that properties called
Ranches 48 and 49 were owned by M. Seele and | eased to Respondent
for farmng (RT XXX 11:77-78). The lease (RX59) provides that
Respondent has the right to lease and farmthe properties for "terns

of not less than ten years
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fromJuly 1, 1977, wth options of renewal” (RX59). However it is
undi sputed that in 1980 and 1981 M. Seele sent Respondent letters
stating that Respondent would not be allowed to |ease those
properties beyond 1980 and 1981, and that Respondent conplied wth
M. Seele’s unilateral abrogation of the terns of the lease (RT
11: 135- 137).

Respondent i ntroduced narketing agreenents between Respondent and
Tex-Cal Sales (. (owned by M. Seele) (R 63, 64, 65). A conparison
of these agreenents wth the narketing agreenent between Respondent
and Tenneco Veést, Inc. (RX61), a conpany not involved wth M.
S eele, shows sone differences. One difference is that Paragraph 8 of
the Tex-Cal Sales to "extend credit to any buyer" in narketing
Respondent's crops. In the Tenneco | ease, paragraph 8 allows Tenneco

to "extend credit to any buyer," but it also stipulates that "in so
doing [Tenneco] guarantees paynent to [Respondent]"” (Q3X 61).
Another difference is that the Tenneco agreenent gives to Tenneco a
security interest in the crops grown by Respondent, to protect
Tenneco for costs paid by Tenneco for the account of Respondent in
the process of narketing the crop (QCX 61, paragraph 13). Tex-Cal
Sles did not take out a simlar security interest for the crops it
nar ket ed.

Evidence at the hearing showed that Respondent used packagi ng
| abel s that were the sane as the |abels used by M. Seele as owner
of Tex-Cal Land, Inc. (RT XXX I1:24-25; QX 23, 49). The evidence
also showed that M. Seele's Tex-Gal Sales (. took out an

advertisenent (G2X49) in a



- 203-
trade paper advertising "Gapes FromQur Del ano M neyards.
Buddy Steele.” % Thi s advertisenent showed six labels for grapes,
whi ch Respondent's Vice President testified were al so the | abel s used
by Respondent (RT XXXI11:25). M. Bartholonew, Respondent's WM ce
President, testified that Tex-Cal Sales was the only broker
aut hori zed to use Respondent's labels (RT XXX 11:23-24).

There was substantial evidence to show that M. Seel e exercised
sone control over Respondent's farmng operations. M. Joe Mdina,
Jr., Respondent's harvest supervisor, testified that M. Seele was
consul ted about harvest decisions before M. Mdina acted:

"Q Wuld you notify anyone other than the peopl e you' ve

been talking about ... as to when a certain bl ock was

ready for picking in the harvest of |ast year (1982)?

A WIIl, sonetines we had to | et Bud know on that.

Q Buddy S eel e?

A R ght, during the harvest, we'd have to et hi mknow

when we're going to start picking Thonpson's or, you

know, we had to check wth him because like | said, he

takes care of that part.

Q (kay, so he takes care of actually giving, when you

would go to Buddy last year in the harvest, you d tell

himthis bl ock of Thonpson's is ready, then he'd tell

you, send in these crews to go and pick. Is that howit

woul d wor k?

58As noted previously, M. Seele is commonly known as
"Buddy Seele.”
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A Yeah, if he needed, if a certain block was ready to go, we'd
check with himon it, and if he needed that certain variety or
sonething, we'd surely gointhere and get it for him
Q Do you recall when the first tinme was that you checked wth
Bud Steel e about that.
A Yeah, it was about, the first tine was | renenber was 1980-81
and this year.
Q Wl let's talk about last year's. [The question refers to
the 1982 harvest. ]
A Last year | did check wth them He did consult ne on that,
certain grapes that he needed and things like this.
Q Let's take the first occasion. | guess the first grapes that
you harvested were when? About July, down in the Arvin area?
A Rght. That's the Hane Seedl ess area.
Q Do you recall the conversation you had wth Buddy
S eel e when you went and consulted him that the Hane Seedl ess
in Arvin were ready to be pi cked?
A Rght, yeah, | did.
Q What exactly did you tell hin?
A | told himthat the Hanes were ready to go, and |
thought they'd be all right picking themnow
Q And what did he say?
A H told ne to go ahead and pick them that he needed H anes,

so he told ne to go ahead and pi ck them
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Q Then you consulted themwhen, | guess the Cardinal s

are the next grapes ready?

A Yeah, the CGardinals, Exotics. See, we usual |y when

| gointhe office or sonething, | let himknow that the

Exotics were ready. Ve work real close together during

the harvest."

(RT XX 11:14-15) M. Medina
further testified:

Q  Were would you discuss [harvest procedures wth M.

Seele]? Would you discuss it at [Respondent's] office?

A Yeah, at [Respondent's] office, yeah."

(RT XX 11:15-16)

M. Mdina also testified that M. Steele sonetines cane out to
the fields to talk wth M. Mdina about the harvest (RT XXI11:16) .

M. Medina specifically stated that he checked wth M. Seele
about harvest procedures at Ranches 47 and 81 (RT XAI1:17).
Respondent's payroll records (Q2X 83) show that these were ranches
which were farned by Respondent's crews. The |eases and narketing
agreenent s between Respondent and the various conpani es fromwhomit
| eased property or who narketed its crops give Respondent conplete
control over harvest and farmng operations. (See, e.g., RX59:
"[Respondent has all rights to harvest, narket, borrow against,
encunber and ot herwi se deal wth" the | eased property.)

M. Mdina s testinony concerning his supervision by M. Seele

was uncont r adi ct ed.
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There was also evidence which showed that M. Steele was
invol ved in Respondent's l|abor relations policies. In Section M of
this Decision, supra, | have found that when hundreds of Respondent's
enpl oyees pi cketed Respondent's office in June and August 1981, to
denmand that Respondent sign a contract, M. Seele, in the presence
of M. George Johnston, photographed the workers on the picket |ines.
Further, M. Seele attended a grievance neeting between the Uhion
and Respondent in 1982 (RT M:68; XV:22; XXX\ : 36).59

It is also undisputed that in August 1982 workers picketed M.
Seele's residence. | «credit the testinony that M. Seele
phot ogr aphed workers at that picket line and subsequently turned the
phot ographs over to M. Johnston and M. Caravantes (RT M:70-72).
The picketers at M. Seele's residence were denanding that
Respondent sign a contract wth the Uhnion (RT M:66-67), and went to
M. Seele's house because they considered him one of the "higher
ups" in Respondent's nanagenent (RT M:67).

| turn now to an examnation of the legal effect all of the
above findings of fact, in light of the standards set out in the

first part of this Section.

59 : .
““There was testinony that during an angry exchange at _
the grievance nmeeting M. Steele cursed the Uhion representatives

and stated that Respondent was his conpany. However, | do not rely
on that alleged statenent by M. Seele in naking ny findings and
conclusions as to his status as a joint enployer. | do find

relevant, as discussed infra, the fact that he attended the
gri evance neeti ng.
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C oncl usi ons of Law

1. Due Process.

Before discussing ny conclusions concerning M. Seele's
status as a single, integrated enpl oyer with Respondent, | first turn
to M. Seele's motion that he be severed and dismssed from the
conplaint on the grounds that it violates M. Seele' s constitutional
right to due process of law to hold himliable for any unfair |abor
practices, including refusal to bargain, because "he has never been
afforded the opportunity to participate in any certification
proceedi ngs, as an enpl oyer, before this Board. Neither has he, as an
enpl oyer, been the recipient of any request, duty, or notice to*
Bargain fromthe UFW until the instant unfair |abor practice charges
were filed. M. Seele relies on the case of A aska Roughnecks and
Driller Association v NLRB, 555 F. 2d 732 (9th dr. 1977), cert,
deni ed, 434 U S 1069, as support for his notion.

In Al aska Roughnecks the court hel d:

"Snce there nust be at least two parties to a bargain and to
any negotiations for a bargain, it follows that there can be no
breach of the statutory duty [to bargain] by the enpl oyer

w thout sone indication given to himby [the enployers] or their

representatives of their desire or wllingness to bargain.

[Mobil was neither naned as an enpl oyer [during
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certification of the Uhion] nor given an opportunity to

object as permtted [by NLRB regul ati ons].

[T]he representation proceeding, not the wunfair |abor
practice proceeding, is where enployer status should be
litigated. Because Mbil had no opportunity to participate in
the representation proceeding, it was not accorded due process."
(555 F. 2d at 555-556. Gtations omtted.)

This nmatter appears to be one of first inpression for the Board,
and | find that there are a nunber of differences between the

Instant case and Al aska Roughnecks. In the latter case, the alleged

joint enployer was never given an opportunity to contest its
i nvol venent as a joint enployer during the certification proceeding,
and that was the crux of the due process holding of the court. In
the instant case, it is undisputed that M. Steele was Respondent's
president at the tine of. the certification proceeding in 1977. M.
Seele resigned in 1979, but it is the General Gounsel's theory that
he has retained substantial interrelatedness wth Respondent to
continue to be a "single integrated' entity wthin the neaning of

the Act. In Aaska Roughnecks the court stated that "due process

necessitates notice and a neaningful opportunity to be heard' (555
F. 2d at 735, original enphasis). It noted that the situation woul d
have been different "had Mbil either intervened in [the] |abor
dispute wth the union ... or been approached by the union earlier
..." (555 F. 2d
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at 737).

In the instant case, M. Seele was Respondent's president
during the certification proceeding. Further, | have found that M.
Seele directly involved hinself in the Union's 1981 picket |ine and
in a grievance neeting. It was al so undisputed that he was picketed
by the Uhion in 1982, wth the demand that he sign a contract, and
thus was given an indication by the Uhion prior to the filing of the
unfair |abor practice charges of the enpl oyees’ "desire or wlling-
ness to bargain.”

Al told, | find that M. Seele had sufficient involvenent in
the labor issues and prior proceedings so that he was given
neani ngful notice that the UWhion considered him a part of
Respondent's alleged unfair |abor practices. For these reasons, |

find reliance on A aska Roughnecks to be misplaced, and | find that

M. Seele was not denied due process of law Accordingly, | deny M.

Seele's notion to dismss the proceedi ngs agai nst him

2. S ngle Enpl oyer Satus.

Uhder the standards of Abatti Farns, John Hnore Farns, and

the other cases cited above, | find that there is "a sufficient
degree of interrel atedness on a nunber of |evels" for M. Seele "to
be considered a single enployer [wth Respondent] under the Act.”

John Hnore Farns, supra, 8 ALRB No. 20, p. 5.

Respondent in its Post-Hearing Brief asserts that the
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General Qounsel has not shown any invol venent on the part of M.
Seele wth Respondent other than nornmal business relationships
commonl y found anong business entities. 60 However, this assertion is
clearly untenable. he of the striking things about Respondent's
business is that any aspect of Respondent's operations which is
examned soon reveals M. Steele's presence. Mich of Respondent's
land is leased to it by M. Seele's conpanies. M. Seele's
conpani es servi ce Respondent's equi pnent and have in the recent past
provided that equipment. M. Steele's conpanies furnish the cold
storage facilities for Respondent's grapes, sell the packing boxes
used by Respondent, broker and narket Respondent's crops, and use
Respondent' s | abel s as its own.

The business docunents between M. Steele's conpanies and
Respondent give indications of less than arns-length dealings. M.
Seele was able to abrogate | ong-term provisions, and had narketing
agreenent s Respondent had w th ot her brokers.

M. Steele' s conpanies advertised in a nanner which equated its
operations wth Respondent's. M. Seele's office arrangenents
showed a fluid use of M. Seele' s office by Respondent's nanagenent
and a use of Respondent's offices by M. Steele. Despite nunerous
busi ness dealings between M. Seeles conpanies and Respondent,

whi ch under nor nal

M. Seele did not testify at the hearing and did not
e a brief. Respondent in its Post-Hearing Brief argued that M.

fil
eel e should not be held liable as a joint enployer.
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arns-length business arrangenents would call for careful de-
termnations of the relative needs of both conpanies, and which,
because of the close famly relationships, would seem to require
careful attention to possible conflicts of interest, the sane |awer
represented both M. Seele's conpanies and Respondent in the
busi ness arrangenents, and M. Steele signed a sweeping power of
attorney allowng his son to act on behalf of M. Seele, thus
potentially making Randy Steele the major party on both sides of the
busi ness arrangenent s.

Uhder the Abatti Farns and John Hnore Farns standards, the

above factors clearly show an "interrel ation of operations" (Abbatti
Farns).

Turning to the other standards considered by the Board, | have
found that although M. Seele did not have any legal authority over
Respondent's farmng operations by virtue of position or contract, he
in fact exercised actual control over farmng operations, instructing
Respondent ' s harvest supervi sor on harvest deci sions.

| bhave also found that M. Seele inserted hinself into
Respondent's labor relations, playing a role in the picketing
incidents and in a grievance neeti ng.

As noted, the Board has been careful to warn that single
enpl oyer issues nust be examned on a case-by-case basis. The facts
of different cases wll rarely nesh exactly, and the Board has
cautioned that "patterns of ownership and nmanagenent are varied and

flud" Louis Pelfino ., supra, 3 ALRB Nb. 2, p. 3. Here | have

found that there is no direct
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financial ownership of Respondent's stock by M. Steele. However,
even though M. Steele resigned fromfornal authority over Respondent
in 1979, he and his conpanies have remained intertwned wth all
aspects of Respondent's business. Hs presence in the office, in the
fields, and the various | egal arrangenents between his conpani es and
Respondent, show a great deal nore invol venent than any typical arns-
| ength business relationship would indicate. From an eval uation of
all the factors, | find and conclude under the cases cited above,
that M. Dudley M Seele, by virtue of the interrelationships of his
operations wth Respondent, the exercise of control over Respondent's
farmng operations, the involvenent in Respondent's |abor relations
policy, and the fluid nature of the relationship of Respondent's
nanagenent and agents wth M. Seele's operations, is a single

I ntegrated enpl oyer wth Respondent for the purposes of the Act.

XV.  REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Section 1153 (a), (c) and (e) of the
Act, | shall recommend that it cease and desist from such practices
and take certain affirmative action designed to effectuate the
policies of the Act.

In considering the renedy in this case, | find that the nake-
whole renedy is clearly appropriate for the violations of Section
1153 (e) of the Act. The facts do not show one or two isolated,

technical violations, but rather an entira pat-



-213-
tern of incidents for two years, all the wth effect of bypassing or
undercutting the Uhion. Respondent's anti-Union aninus and |ack of
good faith has been found throughout these incidents. Accordingly, |

find the nmake-whol e renedy applicabl e. Tex-Cal Land Managenent, Inc.,

8 ALRB No. 85, (George Arakelian Farns, 8 ALRB No. 36; Lu-Hte

Farns,Inc., 8 ALRB No. 91; Ruline Nursery, 8 ALRB No. 105.

Uoon the basis of the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160.3 of the Act, |

her eby i ssue the foll ow ng recommended O der:

CROER
Respondent, its officers, agents, successors and assigns, shall:
1. GCease and desist from
(a) Wnilaterally changing its hiring practices by failing
to give notice to the Lhited Farm VWrkers of Amwerica, AFL-A O (URW
of new hires;
(b) UWnilaterally subcontracting bargaining unit work to
anot her agricultural enployer or contracting out bargaining unit to a
| abor contractor, wthout prior notice to and bargaining wth the UFW
about such changes;
(c) Faling to tinely pay benefits and dues under
col | ective bargai ning agreenents wth the UFW
(d) Suspending, disciplining, or otherw se discrimnating
agai nst any agricultural enpl oyees because of their union activities

and/ or protected concerted activities;
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(e) UWilaterally transferring enployees to different
Cr ews;

(f) Wilaterally naking changes in working conditions,
and/or unilaterally making changes in farm operations which affect
the hours or conditions of work for its enployees, wthout prior
noti ce to and bargaining wth the UFWabout such changes;

(g Delaying the start of cultural seasons, hiring
excessive outside crews, or in any other nanner nanipulating its
cultural practices to discrimnate against its agricultural enpl oyees
because of their wunion activities and/or protected concerted
activities;

(h) Failing or refusing to neet and bargain collectively
in good faith, as defined in Section 1155.2(a) of the Act, on
request, wth the UW as the certified exclusive collective
bargai ning representative of its agricultural enpl oyees;

(i) In any like manner interfering wth, restraining, or
coercing agricultural enployees in the exercise of the rights
guaranteed in Section 1152 of the Act.

2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Mke whole Lydia Rodriguez, Pascual Magallanes,
Roberto Hol guin, Hernenegil do Mel endez, Antoni a Hernandez, Esperanze
Magal | anes, and Teresa Real sola (Reazola) for all |osses of pay and
other economc losses they have suffered as a result of their

suspensi on in August 1982; such amounts to
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be conputed in accordance wth established Board precedents, plus
Interest thereon conputed in accordance wth the Board s deci si on and

order in Lu-Bte Farns, Inc., 8 ALRB Nb. 55.

(b) WYon request of the UW the certified collective
bargai ning representative of Respondent's agricultural enployees,
rescind any and all unilateral changes instituted by Respondent wth
respect to hiring practices, transfer of enployees, swanping trucks,
enpl oynent applications, and assignnent of harvesting, pruning,
tying, tractor, irrigation and swanpi ng work which was perforned by
its enpl oyees, nenbers of the bargaining unit prior to July 1981.

(c) Make whole all of its present and forner agricultural
enpl oyees for all losses of pay and other economc |osses they have
suffered due to loss of work, such amounts to be conputed in
accordance wth established Board precedents, plus interest thereon
conput ed i n accordance wth the Board' s decision and order in Lu-Ete

Farns, Inc., 8 ALRB No. 55, as a result of the follow ng actions by

Respondent ;

(1) Reducing work for its regular harvest crews in the
1981 harvest due to hiring additional crews;

(2) Reducing work for its regular pruning crews in the
1982 pruning and tying season due to starting late and hiring
addi ti onal crews;

(3) Subcontracting or contracting out of swanping
work, irrigation and mscel |l aneous work, and tractor work, in 1981
and 1982,

(4 Bimnating swanpi ng trucks in 1982;
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(5 Reducing work for its regular harvest crews in the
1982 harvest due to conversion of vineyards to raisins;

(d) Won request, neet and bargain collectively in good
faith wth the UPWas the certified exclusive collective bargai ni ng
representative of its agricultural enpl oyees regarding a collective
bar gai ni ng agreenent and/or any proposed changes in its agricultural
enpl oyees' working conditions and, if an understanding is reached,
enbody such understanding in a signed agreenent.

(e) Mike whole all of its present and forner agricultural
enpl oyees for all losses of pay and other economc |osses suffered
by themas a result of its failure and refusal to bargain in good
faith wth the UFW such anounts to be conputed in accordance wth
Board precedents with interest thereon conputed in accordance wth

the Board's decision and order in Lu-Bte Farns, 8 ARRB Nb. 55, and

the period of said obligation shall extend from June 7, 1982, until
the date on which Respondent commences good faith bargaining wth
the UFWwhich results in either a contract of a bona fide inpasse.

(f) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant
and necesary to a determnation, by the Regional Drector, of the

nake-whol e anounts due under the terras of this Qder.
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(g0 Sgn the Notice to Agricultural Enpl oyees attached
hereto as Appendix. A and, after its translation by a Board agent
into all appropriate |anguages, reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

(h) Ml copies of the attached Notice, in all appropriate
| anguages, wthin 30 days after the date of issuance of this Qder,
to all agricultural enployees enployed by Respondent at any tine
during the period fromJuly 1, 1981 until the date on which the said
Nbtice is nailed.

(i) Post copies of the attached Notice, in all appropriate
| anguages, in conspicuous places on its property for 60 days, the
tine(s) and place(s) of posting to be determned by the Regional
Drector, and exercise due care to replace any Notice which has been
altered, defaced, covered, or renoved.

(j) Provide a copy of the attached Notice to each
agricultural enployee hired during the 12-nonth period follow ng the
date of issuance of this Qder.

(k) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enployees on conpany tine and
property at tinme(s) and place(s) to be determned by the Regional
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to

answer any questions the enpl oyees nay have concerning the Notice or
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their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all
nonhourly wage enployees in order to conpensate them for the tine
lost at this readi ng and during the question-and-answer peri od.

(1) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent
has taken to conply therewth, and continue to report periodically
thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

It is further recoomended that the allegations that Respondent
violated Section 1153 (e) of the Act by bargaining directly wth
enpl oyees, and that Respondent violated Section 1153 (d) of the Act
by suspendi ng seven enpl oyees because of their ALRB activities, be

di sm ssed.

Dat ed: Novenber 2. 1984

BEVERLY AXELRXDD
Admni strati ve Law Judge
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Appendi X A

NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano
Regional Ofice of the Agricultural Labor Relations Board (ALRB or
Board) by the Whited Farm Wrkers of Anerica, AL — QA O (AW, the
certified bargaining representative of our enployees, the General
Gounsel of the ALRB 1ssued a conpl ai nt which alleged that we, Tex-Cal
Land Managenent, Inc., had violated the law After a hearing at which
all parties had an opportunity to present evidence, the Board found
that we violated the |law by suspending seven enployees in Gew 64
because of their union activities, by unilaterally changi ng working
conditions wthout notifying or bargaining wth the UW by
contracting and subcontracting our swanping, irrigation, tractor and
other work in 1981 and 1982, by hiring additional crews in the 1981
harvest and 1982 pruning seasons, which resulted in a |oss of work
for our regular crews, by unilaterally changing our enpl oyrment
application form by unilaterally transferring enpl oyees to different
crews, by hiring workers wthout first notifying the UW by
converting table grape vineyards to raisins wthout first notifying
and bargaining wth the UFW by refusing to pay benefits under the
1981-82 col | ective bargai ning agreenent wth the UFW and by refusi ng
to bargain in good faith wth the UAWfor a new contract. The Board
has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations
Act is alawthat gives you and all other farmworkers in Galifornia
these rights:

1. To organi ze your sel ves;

2 To form join, or help unions;

3. To vote Iin a secret ballot election to decide whether you
want a union to represent you;

4 To bargain wth your enpl oyer about your wages and worki ng
conditions through a union chosen by a majority of the
enpl oyees and certified by the Board,;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:
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Appendi x A (conti nued)

VE WLL NOT subcontract or contract out bargaining unit work or
otherwse nake any other unilateral change in our agricultural
enpl oyees' wages, hours, or working conditions wthout prior notice
to and bargaining with the UFW

VE WLL restore and reassign to our enployees the harvesting,
pruni nP, swanpi ng, tractor, irrigating, and other work which we
Ilegally contracted out or subcontracted out in 1981 and 1982.

VE WLL reinburse wth interest all of our present and forner
enpl oyees who suffered any |oss in pay or other noney |osses because
we unlawfully contracted or subcontracted out their work, or
unlawful Iy reduced their work by hiring additional harvest crews in
1981 and additional pruning crews in 1982.

VE WLL NOr discharge, suspend, or otherw se discrimnate
agai nst any agricultural enployee in regard to his or her enpl oynent
because he or she has joined or supported the UFWor any ot her | abor
organi zation, or has participated in any other protected concerted
activities.

VE WLL NOTI transfer enployees to different crews wthout first
bargai ning wth the ULFW

VE WLL reinburse wth interest Lydia Rodriguez, Hernenegil do
Mel endez, Pascual Magal | anes, Esperanza Magal | anes, Roberto Hol gui n,
Antonia Hernandez, and Teresa Reazola, for any loss in pay because
we illegally suspended themin August 1982.

VE WLL nake all paynents to nedical plans, health plans,
pensions, and other provisions in any contracts we sign wth the
U~wW

VE WLL bargain in good faith wth the UFWfor a new contract.
Cat ed:

TEX- CAL LAND MANAGEMENT, | NC
By:

Representati ve Title

If you have a question about your rights as farm workers or
about this Notice, you nmay contact any office of the Agricultural
Labor Relations Board. (he office is located at 627 Man Sreet,
Del ano, Galifornia 92315. The tel ephone nunber is 805-725-5770.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of California.



Wt ness

Avarez, Aurelia Avila,
Rogel i o Ayal a, Manuel
Bado, Ji nmy

Bart hol onew, Robert G

CGaravantes, David

Casades, Rosa
Cervant es, Juan
Quel ler, Ed Davil a,
Ant oni 0 Espi noza,
Erasno Espi noza,
Margaret Fel i scan,
Mary Fer nandez,

Bl al a Fri ednann,
Davi d Gal i ndo,
Manuel

d bson, Harol d
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Appendi X B

TABLE GF WTNESSES

Transcript of Testinony

V:94-132, M :152-170

X V. 35-46
XA V. 30- 48

XM [:138-154, XXM 11:1-41

XXX 11:4-64
I'l:46- 150, [11:7-120, 1V:18-91,
V.19-73, X :9-100, XM :24-71,

103-173, XM 1:16-94

XA | :44-104

XM @ 11-157, XM |:102-116

XA : 3-44
X V. 48-75

XX 2-66, XXA X 6-23
XOM | 1:73-107, AMI:117-118
XOM | 1:115-140

XV 107-117, M :1-7

XM : 72-104

Gnzal ez M|l aneuva, Mateo XXX :68-79

Querra, Jose
Qi llen,J. Quadal upe

Heredia, Hiseo

XXA : 55- 66
XXX : 84A- 88
M : 6-43

M:139-152, M1:12-80
ALl 2-40
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Appendi x B (conti nued)
TABLE CF WTNESSES

W1t ness Transcript of Testinony

Her nandez, Angel XXX @ 79-84

Jauregui, Rosa XM |2 97-136

Johnston, George MIl:9-128, Ix1-125 <7126
X :110-151, X X 55-150, XXA V.
16- 167, XKXV. 7- 23, 106- 152,
AL 2- 132, Xl :41-139, XII:72-
105, XLn:|-36, XLV 1-119,

XV -62, 88-99, XM I:132-137
11:18-45, XX 11:99-116

XX 11-54, 50-144

XV. 3-105, XXA : 89-90,

XA X 24-26, AMI:126-131

Lara, Leonardo
Lefl er, Lenuel

Lopez, A ejandro

Lopez, Candi do Lopez,

XOM 1 1:46-71
Mat i | da Haddock, Ben
XM : 8-39
Martinez, Guadal upe
XOM | :2-95
Medi na, Joe Jr.
XXX 3-48
XA |1 4-96, XL 11 :38-80,
Medi na, Jose S .
XLV: 64- 88

Mel endez, Her nenegi | do
Mestas, A berto Mller,
DCebor ah

XM | |:141- 146
XM1:66-108, XM11:1-61
1:52-55, 11:4-8, XM 1:2-5
XX 2-9, XXV 2-150, XM @ 1-137,
XM |1 20- 142, XM '] : 2- 168,
XA X 4-28, XXX 145- 150,
XXX 12 1-123
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Appendi x B (conti nued)
TABLE OF WTNESSES

Wt ness Transcript of Testinony

Mbor e/ John P. AM:2-15

(bbi nk, Bruce XLl1l:82-89

G osco, Jorge M :45-137, XX 67-81, XM | |
109- 114, XM 1:120-126

Penal ber, Carnen Ramirez, XXM @ 8-11

Pedr o X1:4-121

Reyes, S |vano Rocha 71:92-125, XA :45-134, XA 1:1-42

Rodri quez, Juan Manuel X11:17-53

Rodri quez, Lydi a Sahagun, XN11:55-114, XV 7-31

Joseph XMI11:62-114, XXX :92-115

Sal a, Heberto XXX 150- 157, XXNA : 2-31,
XM :15-23

Sanchez, Luis XM :40-69, X711:2-62

Sosa, Conrado Xl:2-72

S eel e, Dud ey Randol ph XXA || 66-92

Seele, Loreen X1l:2-13

M ramont es, Pedro XX V: 3-28

M ramontes Querrero, Sanuel . M1:84-131

Wnt erowd, David Kent XM 1:16-19, XXXV: 27-105
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Appendi x
GENERAL COUNSEL’' S EXHI BI TS

Mar ked Admit. #
Bx. # For 1.D Evi dence Pages
ax1 Pre-hear. 1\V7 5
asx 2 Pre-hear. 1\V7 5
asx 3 Pre-hear. 1\V7 5
azX 4 Pre-hear. 1\V7 5
a5 Pre-hear. 1\V7 5
ax 6 Pre-hear. 1\V7 7
a7 Pre-hear. 1\V7 9
asx 8 I1:2 11:3
(1A 1W
asx 8 MIl:3 XXA : 32
(1A 1Y) XXA: 32
asx 9 I1:21 I11:3 1
asx10 11:70 I11:2 33
GGX 10A 111:1 I1:2 1
asxi1oB 111:1 I11:2 1
ax11 I1:70 I11:2 38
asx12 11:70-71  11:74-75 1
asx13 11:70-71 1V 7-8 1
asx14 11:70-71 1\ 7-8 1
Q3X15 11:94-95 Wt hdrawn

I11:1

asx16 11:95 I1:2 237
asx 17 11:132 I11:135 1
asx 18 11:132 I11:4 1
asx19 11:132 I1:4 1

Dat e Descri ption
6/ 6/ 82 Subponea duces tecum 852-
6/6/82 Subponea duces tecum 853-
6/6/82 Subponea duces tecum 854-
6/6/82 Subponea duces tecum 855-
6/ 6/ 82 Subponea duces tecum 856-
6/6/82 Subponea duces tecum 857-
7/14/82 Mtion to conply with
subpoens.
Formal Exhibits.
Formal Exhibits.
Phot o of nachi nery.
5/ 81- Payrol | summary.
11/ 81
Payrol | codes.
Payrol | codes.
5/80-  Payrol| codes.
11/81
1979-80 QO ew Bosses |ist.
8/ 81 QG ew Bosses list.
3/22/82 (Qew Bosses |ist.
1981 Lef | er Labor invoi ces.
4/1/81 Letter: Marshall Hatt to
Randy S eel e.
12/19/80 Letter: DM Seele to Tex-
Gl .
5/20/81 Letter: DM Steele to Tex-

Gl .
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Appendi x

GENERAL COUNSEL' S EXHI BI TS

Var ked Admi t #
Bx. # For 1.D Evi dence Pages
ax20 1Il1l1:4 [11:5 7
ax21 1ll:5 [11:5-6 1
ax22 111:6 V8 4
ax23 111:9 I'V: 8 1
ax24 111:43 11:48 1
ax25 111:56 [11:65 2
ax26 111:92 Wt hdr ann 38

XX11:1

ax27 1v1 | X 41A 5
axza2s 1vi1 | X 41A 4
ax20 1v1 | X 41A 4
ax30 Ivi1 | X 41A 5
ax31 I1v1 | X 41A 3
ax32 1vi1 | X 41A 4
ax33 1v1 | X 41A 3
axX34 1v1 | X 41A 2
ax3 I1vi1 | X 41A 5
ax3x6 vl | X 41A 4
ax37 I1v1 | X 41A 5
ax38 I1vi1 V113 2
ax39 I1v2 | X 41A 1
ax40 I1Vv2 IV 5-6 1
a4 1Vv2 | X 41A 4
axX42 1Vv25-26 V2 1

Dat e Descri ption
12/ 26/ 73 Tex-Cal Articles of
| ncor porat i on.
9/ 7/82 Appearance formfor Robert
J.
8/19/82 Respondent’s Mition to
Sever
Lable: “David S.”
D agramof Tex-Cal of fices.
8/13/82 Leaflet:”The Truth of
Tex- Cal Land Managenent,
Flat nmaps of Tex-Cal.
1976-77 Qant Deeds.
1977 QG ant Deeds.
1977 QG ant Deeds.
1978-79 QGant Deeds.
1977 Q ant Deeds.
1976 QG ant Deeds.
1975 Q ant Deeds.
1978 QG ant Deeds.
1978 Q ant Deeds.
1978 QG ant Deeds.
1977 QG ant Deeds.
Qui t cl ai m Deeds.
10/28/80 F ctitious Busi ness
5/12/80 Payroll sheet.
10/6/81 Leaflat: “To Qut Enpl oyees”
1/29/82 Letter : David Caravantes

to UFR W
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Appendi x C (conti nued)
GENERAL COUNSEL’' S EXHI BI TS

Var ked Admt. #

Ex. # For 1.D Evi dence Pages Dat e Descri ption

asX43 1\V:78 X : 109 Phot ogr aph of truck.

x4 1V78 X :109 Phot ogr aph of truck.

asxX45 |1\V78 X : 109 Phot ogr aph of sign.

acX46 1V 78 X :109 Phot ogr aph of sign.

ax 47 1V 78 X :109 Phot ogr aph of packi ng tabl e.

QX 47A XV111:64 XM I11:67 Phot ogr aph of packi ng tabl e.

QX 47B XVlll:64 XMI1:67 Phot ogr aph of packi ng tabl e.

<48 1V 88 | X 41A 3 3/15/79 Power of attorney by Dudl ey M
Seele, Jr.

axX49 Vv V2 1 8/ 14/ 82 Advertisenent from*“The
Packer.”

x50 V20 V: 23 183 1981 Renteria FarmLabor Logs &
I nvoi ces.

QX 50A XV 32 Wt hdrawn 10/81 Renteria Invoices.

MI; 1

QX 51 V45 V: 48 132 1980 Rent eri a Farm Labor Logs
& | nvoi ces.

X 52 V90 V91 70 1981-82 (@l | ective Bargaini ng
Agreenent between Tex-CGal &
UFW

axX53 Va1 X : 109 Phot ogr aph of truck.

QX54 M:137 X :109 Phot ogr aph of truck.

X5 Ml:64 | X 41A 1 4/16/82 Satenent by Donestic S ock

Gorp. for Tex-Cal .
X5 Ml:64 | X 41A 1 10/23/81 Satenent by Donestic S ock
Gorp. for Tex-Cal .

QxX57 Ml:64 | X 41A 1 6/4/82 (Check stub fromHE rem Vargas.

X588 MI:97 M : 105 1 D agramof intersection of
Vdol ones & Browni ng.

X599 MII:105 MI1:105 1 D agramof Garcia &

Potterville.
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Appendi x C (conti nued)

GENERAL COUNSEL’ S EXHI BI TS

Nar ked Admt. #
Bx. # For 1.D Evi dence Pages
QX 60 M:107 M1:107 1
a3X61 MlI:51 X107 2
QX 62A M11:68 MIl:88
QX 62B MII:68 MIl:88
QX 62C MI1:68 MIl:88
QX 63 MIl:68 Wt hdr awn
XI1l:15
X 64 1X39 X 106 1
aasxes 1X97 | X 106 4
X 66 |1X 107 | X 107 6
QX 67 X4-5 X 95 102
X 68 X12 X 95 20
axX69 X9l X 94 1
QX 70 X 96-97 X 120 1
axX71 X97 X 116 1
axX72 X121 X 106 1
QX 73 X:61 X 106 4
QX714 X:71 X 76 1
QX7 X:71 X 105 3
QX776 X:79 X : 105 1
QX 77 X:83 X : 105 2

Dat e Descri ption

D agramof field at roads 192
& 24.

9/14/82 Aticle fromDel ano Record.
Photo of Sate car.
Photo of State car.
Photo of Sate car.
Cassette tape re: ALRB agent
Tr espess.

10/19/82 Mailgram David Garavantes to
ALRB.
“Article 10: Health & Safety”.

9/13/81 Payroll |abor distribution
Sheet s.

6/16/82 Tex-Cal Seniority lists.

9/17/82 Conputer |ist; enpl oyee crew
And nane.

7/13/82 Latter: Jaun Carvantes to
Davi d Caravant es.

6/13/81 Gewsize list.

7/22/81 Letter: George Johnston to
Ben Maddock.

8/27/81 Miilgram David Carvantes to
Ben Maddock

9/21/82 Qimnal conplaint: Gal. v
A bert Mestas.

8/25/82 Kern Qountry Sheriff citation
For H Sala & Sahagun.

8/25/82 Kern Qountry Sheriff report.

8/25/82 Telegram David Caravates to
Law ence A deretti.

8/25/82 Miilgram Luis C Lopez to

Davi d Car avant es.
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Appendi x C (conti nued)
GENERAL COUNSEL’' S EXHI BI TS

Mar ked Admt. #

Ex. # For 1.D Evi dence Pages Dat e Descri ption

QX 78 X:88 X : 105 1 8/27/82 Milgram David Caravantes to
Lui s Lopez

axX79 X:110 X :136 1 8/16/82 Letter: George Johnston to
Juan Cervant es.

X80 X:137 X11:56 4 8/17/82 Letter: George Johnston to
Juan Cervantes, and seniority
Li st

a3xX81 X1:30 X1:30 UFWbunber sti cker.

X 82 X1:89 X1:90 33 Hat nmaps of Tex-Cal.
Properities.

asX83 X1:89 X1:90 Payrol | |abor distribution
Sheet s.

x84 XI1:89 X1:90 Payrol | |abor distribution
Sheet s.

X8 XI:89 X1:90 69 Enpl oynent appl i cati ons.

X8 X1:89 X1:90 41 Enpl oynent appl i cati ons.

QX 87 XI1:89 Wt hdr awn Transcript of part of trespass

X11:15 arrest tape.

X888 Xll:6 XNll:14 3 Transcript of part of trespass
arrest tape, wth corrections.

X899 XI1:30 Xll:14 1 Hat map of Road 168 & Ave.
64.

X9 X11:53 X11:75 3 Char ge 80- C&-199-d

X991 Xll:54 Xll:91 1 Vérning notice to L.
Rodri guez.

axX92 Xll:54 N 11:103 1 Vérning notice to L.
Rodriguez, et. al.

QGX93 XIl:46 X V: 56 Phot o of nachi nery (ripper)

X994 XIl:46 X V.54 1 D agram of nachi nery (augur)

QX 95 Xll:46 X V: 62 Phot o of machi nery (disc).

aaX9% XMI1:46 X V: 62 Phot o of nachi nery (3-poi nt

di sc)
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Appendi x C (conti nued)

GENERAL COUNSEL’ S EXHI BI TS

Nar ked Admt. #
Bx. # For 1.D Evi dence Pages
QX 97 XV 46 X V: 63 1
a3X98 XM1:64 XM 1|:89 3
X9 XM1:64 XM | :107 1
QX100 XMI11:64  Wthdrawn 19

XXA 117

X101 X X1 XX11:1 45
X102 X X1 XX11:1 184
X 103 X X1 XX11:1 72
QX 104 XX 81l XA11:2
(A-D
QG 105 X X 90 XA : 100 1
QX 106 X X 120 XXz 2 1
QX 107 X X 120 XX 3 1
X 108 X X 121 X X 123 1
QX 109 XX 16 XX 18
X 110 XA:5 XA : 125
(A-E)
X 111 XA:5 XA : 126
(A-B)
X 112 XA :60 XA : 100 1
X 113 XA :60 XA : 125 1
X 114 XA :111 XA : 125
QX 115 XA :122 XA : 123 1
QX116 XA11:55 XA11:56 1
QX 117 XA11:100 XA V:1 1
X118 XAV 1 XA V: 26 1
X 119 XX 1 XXA : 35 17sets

1982

Dat e

Descri ption

8/ 20/ 80

8/ 20/ 82

1981
1982
1982

6/ 2/ 82
6/ 3/ 82

10/ 8/ 82

10/ 13/ 82

Hat map of Rd. 144 & Ave. 32
(harge 80- (& 128-D

Wrning notice to H Ml endez,
B al.
Phot ogr aph al bum

Lefl er payrol |l records.

Lefl er invoi ces.

Lefl er invoi ces.

Phot os of harvester, tractor,

And dirt road.
D agramof Ranch 67

Wrning notice to S Reyes.

Letter: D Caravantes to S

Reyes
Letter:
Reyes.
Photo of truck and driver.

G Johnson to S

Photo of tractor
Phot os of harvester.

D agram of Ranch 67.

D agram of Ranch 67.

Phot o of harvester.

Letter: D Caravantes to J.
Car vant es.

O agramof Ranch 40.
O agramof Ranch 67.

S anp fromgrape box.
Tex-Cal original proposal
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Appendi x C (conti nued)

GENERAL COUNSEL’ S EXHI BI TS

Descri ption

Var ked Admt. #
Ex. # For |.D Evi dence Pages Cat e
QG 120 XXv: 1 XXA : 35 52 1982
GX 121 XXV 1 XXA : 35 19set s 1982
X 122 XXV 1 XXM 1: 39 66 8/ 22/ 82
Q5K 123 XXV 1 XXA : 35 14set s 1982
X 124 XXV 1 XXV: 53 1 10/ 8/ 82
X 125 XXV 1 XXV: 50 1 7/ 19/ 82
Q5K 126 XXV 1 XXV: 50 1 6/ 2/ 82
QX 127 XXV 1 XXA : 40 1 1982
Q5K 128 XXV 1 XXV: 42 1 6/ 2/ 82
a3X 129 XXV 1 XXV: 42 1 7/ 2/ 82
QX 130 XXV 1 XXV: 46 9 8/ 23/ 82
AGX 131 XXV 71 XXV 73 1 3/ 25/ 82
AGX 132 XXV 71 XXV 73 1 4/ 15/ 82
QX 133 XXv: 71 XXV: 73 1 4/ 15/ 82
QX134 XMI1:76 XMII1:1 2 8/ 5/ 82
AKX 135 XMI: 76 XMI1:1 19 9/ 7/ 82
QGX136 XM I:77  XMIIL:1 17 8/ 10/ 82
QX 137 XM 11:43 XXA:41 2
QX 138 XXM I XA : 123 3

113
Q35X 139 XXX 48 XXX 50 91 Nov&Dec

1980- 81

Proposal agreed to.
UFWori gi nal proposal .

Payr ol |
lists

Bargai ni ng i nfornation.

Labor distribution

Dues settl enent.

Letter: J. Carvantes to D

Car vant es.
Letter: D Caravantes to UFW

re @Qievance 82-6.
Juan De La Qruz pl an.

Letter: D Caravantes to UFW
re @Qievance 82-3.

Letter: J. Carvantes to D
Carvantes, re @Qievance 82-3

Letter: Munoz to Duran, and
Payrol| register.

Letter: B. Maddock to R
S eel e.

Letter: D Caravantes to UFW
(B. Naddock).

Letter: D Caravantes to D
MIler.

Letter:
MIler.

Tex-Cal list: Thinning.
Tex-Cal list: Picking &
Packi ng.

Acreage of young vines.

Gommon surgi cal procedures re
RK nedi cal pl an.

Payrol | |abor distribution
Sheets for tractor drivers.

D Caravantes to D
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Appendi x C (conti nued)
GENERAL COUNSEL’' S EXHI BI TS

Var ked Admt. #

Ex. # For 1.D Evi dence Pages Dat e Descri ption

Q5K 140 XXX 48 XXX 50 7 12/81 Lefler invoices to Tex-Cal.

Q5K 141 XXX 145 XXX 150 1 8/12/82 List of applicants.

aGX 142 Wt hdrawn

XXA : 66
acX 143 XXA : 67 XN 272 2 Li st of nanes.
Q5K 144 XXV 143 XXV: 143 4 book- Heal th pl an bookl et s.
lets
Q5K 145 XXV: 143 XXV: 143 10 (RO A an bookl et .
QX 146 XXM : XOM |1 1 Hat map of Ranch 74,
10 11

CGX: 147 Al1:16 XM : 103 4 8/9/82 \rning notices.

Q5K 148 XIV:110 XMIVv:114 59 8/29/82 Payroll labor distribution
Sheet s.

X149 AV 12 XLV: 13 1981 Payrol | |abor distribution
Sheets — swanpi Nng Crews.

Q3 150 ALV 17 XLV: 18 46 Summary of RFK nedical plan A

a3X 151 KLV 17 XLV: 18 54 10/9/81 Sunmary of RFK nedical plan C

QX 152 ALV 17 XLV: 18 9 1979 RK pl an tax and i nsurance
Forns (form 5500).

Q5K 153 XLV 17 XLV: 18 8 1980 RFK pl an tax and i nsurance
Forns (form 5500).

X 154 AV 20 XLV 20 42 5/21/82 Transcript of negotiation
sessi on.

QG 155 XLV 46 XLV 47 11 5/28/82 Transcript of negotiation
sessi on.

a5X 156 ALV: 62 XLV: 62 2 6/10/82 Transcript of negotiation
sessi on.

QX 157 XM 1:100 XM 1:100 1 6/7/81 Payroll Labor distribution
sheet s.

(End General (ounsel ' s Exhi bits)
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Appendi x D

RESPONDENT’ S EXHI BI TS

Mar ked Admt. #
Bx. # For 1.D Evi dence Pages
Rx 1 Pr e- hear . 70
RXx 2 Pre- hear . 6
RX 3 Pre- hear . 6
Rx 4 Pr e- hear . 7
RX 5 Pre- hear . 6
RX 6 Pre- hear . 6
RX 7 Pr e- hear . 12
RX 8 [1:3
RX 9 Wt hdr awn
XM1:24
RX 10 MI:7 XM1:20 25
RX 11 Ml:7 XM1:20 24
RX 12 MIl:4 Wt hdr awn 1
XM :95
RX 13 MIl:4 Wt hdr awn 1
XM :95
RX 14 XXXAV:39  XXA V56 1
RX 15 XXA V39 Rej ected 17
XXA V: 59
Wt hdr awn
XM 1:96
RX 16 XXXV 100 XM |: 96 5
RX 17 XA V114 XXM : 115 2
RXx 18 XA V122 XM : 129 1
RX 19 XXA V122 XM ;131 1

Dat e Descri ption
7/13/82 Mtion to defer proceedi ngs.
7/6/82 Petition to revoke
852-D.
7/6/82 Petition to revoke
853-D
7/6/82 Petition to revoke
853- D
7/6/82 Petition to revoke
853-D
7/6/82 Petition to revoke
853-D
7/6/82 Petition to revoke
853- D
9/30/82 Mtion to defer proceedi ngs
to arbitration.
1980 Labor distribution
1981 Labor distribution
10/19/81 Vérning notice to H Ml endez.
11/2/81 Vérning notice to H Ml endez.
6/23/81 Qover on warni ng book
Vérni ng noti ces.
Notes by G Johnston.
Per sonal
6/22/81 Leaflet: "Tex-Cal

subpoena
subpoena
subpoena
subpoena

subpoena

subpoena

sheet s.
sheet s.

informati on form
is Afraid

to Answer these Questions.

Leafl et .
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Appendi x D (conti nues)

RESPONDENT’ S EXHI BI TS

Var ked Admt. #
Bx. # For 1.D Evi dence Pages
RX 20 XA V154 XXA V- 154
RX 21 XXX V162 XWL | : 96
RX 22 XXX V164 XXA V: 166 1
RX 23 XXXV: 8 AM|:97 3
RX 24 XXXV 107 XM 1:97 3
RX 25 XXXV 112 XXXV 117 1
RX 26 XXXV 113 XXXV: 117 1
RX 27 XXXV 116 XXXV: 117
RX 28 XXXV 120 XXXV: 121 84
RX 29 XXXV 125 XM 197 14
RX 30 XXXV: 138 XXXV: 130 1
RX 31 XXXV 139 XL 9 1
RX 32 XXXV 139 XXXV: 139
RX 33 XXXV: 146 XXXV: 148
RX 33 XOM:65 XMI:98 3
RX 35 XL: 10 XMI:98 3
RX 36 XL 52 XL 52 1
RX 37 XL: 55 XL 57 1
RX 38 XL 62 XL 64 3
RX 39 XL: 70 XL 72 4
RX 40 XL 77 XL 81 41
RX 41 XL 81 XL 81 4

Photo of jail house.
Gonput er printout s-ef fici ency

Seniority |ist-swanpers.

Gew 71, YID A cking and
Packing Seniority |ist.
Letter: \Vetter to Johnston.

Snanper’ driving records.

Detail Labor distribution for

Detail Labor distribution —

WD formfor M Gil i ndo
Daily tinme sheet crew 64.

Phot o of packing tables wth

Letters: J. Cervantes to D
Caravantes; L. Tipton to J.

Gew 84 |list, wth notes.

Mont hl'y weat her sunmari es.

Date Descri ption
1982
Report.
8/24/82 Tex-CGi Qew 64.
1981
12/ 31/ 81
6/ 29/ 81
8/ 29/ 81
Phot o of trucks.
12/ 30/ 81
12/ 31/ 81 Arvin ranches.
12/ 31/ 81
J.M Rodri guez.
71 27/ 82
Phot o of truck.
bunber sti ckers.
7/ 8/ 82
7/ 8/ 82
Cervant es
8/5/82 \Wérning notices.
8/9/82 (Qew 64 notes.
8/20/82 Qew 64 notes.
8/20/82 Monthly
June-
Qct ober
1980- 82
2/ 82

Mont hl'y weat her sunmari es.
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Appendi x D (conti nues)

RESPONDENT’ S EXHI BI TS

Mar ked Admt. #
Bx. # For 1.D Evi dence Pages
RX 42 XL: 83 XL: 85 1
RX 43 XL 85 XL: 88 2
RX 44 XL: 95 XL: 96 2
RX 45 XL: 99 XL: 103
RX 46 XL: 105 Wt hdr awn 3

XM 1:99

RX 47 XLl : 57 XLl : 63 4
RX 48 XLl : 58 XLl : 63 3
RX 49 XLl : 65 XLl : 66 1
RX 50 XLl : 120 Xll:72 1
RX 51 XLl : 138 Xll:72 5
RX 52 XLll:97 XLI1:98 3
RX 53 X1:31 Xll:32 9
RX 54 XI11:31 Xll:32 24
RX 55 XLV 87 XLV 93 3
RX 56 XLV 96 XLV: 96
(A-B)
RX 57 XLV 102- XLV 102- 11

103 103
RX 58 XM:5 Wt hdr ann

XM 1:99

RX 59 XMI:6 XL: 57 3
RX: 60 XMI:6 XMI:51 3
RX 61 XMI:6 XM 1:46 5

Dat e

Descri ption

10/ 8/ 82
12/ 27/ 81

8/ 16/ 82
1980- 82

1980- 82

11/ 14/ 82

12/ 31/ 80

2/ 27/ 82

11/ 24/ 82

5/ 28/ 82

1981- 82
1981- 82
6/ 13/ 82

12/ 10/ 82

11/ 24/ 81

2/ 26/ 80

2/ 16/ 79
1/9/78

Enpl oyee nmaster list (p.260)
Enpl oyee quarterly earni ngs.
Wér ni ng noti ces.

Gonput er pri nt out s—hour s

and boxes by crews.
I nventory sunmary.

Saanper seniority list, crew
71, PBicking and Packi ngs
Snanper seniority list, crew
71, R cking and Packi ngs

Personal infornmati on form—
R Rodri guez.

Econom ¢ package.

RK plan, Article 30, Letters:
D Garavantes to Ml ler.

Partial transcript of negotia
-ti g session.

Danage war ni ngs.
Qual i ty warni ngs.
Letter: D Caravantes to J.

Carvant es
Phot os of bunbers of truckers.

Answer to Fourth Anended Com
pl ai nt .

Letter: L. Lopez to Tex-Cal.
Acknow edgenent of right of
Lessee to encunber.

UdG 2 form
Mar ket i ng agr eenent .
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Appendi x D (conti nues)

RESPONDENT’ S EXHI BI TS

Descri ption

Var ked Admt. #
Ex. # For I.D Evi dence Pages Cat e
RX 62 XAMI:6 XM I : 46 5 7/ 24/ 78
RX 63 AMI:6 XM |: 46 6 1/ 1/ 80
RX 64 XAMI:6 XM I : 46 6 1/1/81
RX 65 XAMI:6 XM I : 46 6 1/ 1/ 82
RX 66 AMI:6 XM 1:30 6 9/ 7/ 82
RX 67 XAMI:6 XAMI:32 1 7/ 14/ 82
RX 68 AM1:34 XM1:99 50 1/ 1/ 80

Marketi ng agreenent .

Mar ket i ng agr eenent .
Marketi ng agreenent .
Marketi ng agreenent .
Letter: Dennison to MIler
Deposit slips.

Letter: Tex-cal to UFW

(End Respondent’ s Exhi bits)
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Appendi x E
CHARA NG PARTY' S EXHI BI TS

Var ked Admt. #
Ex. # For 1.D Evi dence Pages Dat e Descri ption
Px 1 I V: 97 ' V: 106 1 Vrning Notice (S Reyes)
V: 83
aPX 2 V: 82 V: 83 1 Li st of rules.

(End Qharging Party’ s Exhibits)
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Appendi x E
ADM NI STRATI VE LAW OFFI CER EXHI BI TS

Mar ked Admt. #
Ex. # For 1.D Evi dence Pages Dat e Descri ption
AT XOMI:19 XXMI1:20 1 1982 RFK A an contri buti ons.

(End Administrative Law dficer’s Exhibits)
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