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SUPPLEMENTAL DEO S ON AND CREER

Qh July 28, 1980, Adninistrative Law Judge (AL))Y WiliamA
Resneck issued a Decision and Proposed Oder in this proceeding. Thereafter,
Respondent Vessey & Conpany, Inc. (MVessey), and the Charging Party, the Whited
FarmWrkers of America, (UFW each tinely filed exceptions and a supporting
brief. Respondent, the UFW and the General Gounsel all tinely filed reply
briefs as well. O Decenber 15, 1981, the Agricultural Labor Rel ations Board
(ALRB or Board) issued a Decision and Oder herein, affirmng the ALJ's
rulings, findings, and conclusions wth nodifications, and adopting his

recommended order, wth nodifications. (\Vessey & Gonpany, Inc. (1981) 7 ALRB

No. 44 (Vessey |).) In that Decision, the Board determned that \Vessey's
striking enpl oyees tendered a sincere, unconditional offer to return to work

on Decenber 4, 1979. The Board found

£l At the tine of the issuance of the ALJ's Decision, all ALJ)' s were

referred to as Administrative Law Gficers. (See Gal. Admin. (ode, Tit. 8, 8
20125, anended eff. Jan. 30, 1983.)



it unnecessary, contrary to the ALJ, to determne whether those enpl oyees had,
previ ous to Decenber 4th, been pernanently repl aced by Vessey. The Board
noted that in its Decision issued the previous day, the strikers had been
determned to have been involved in an unfair |abor practice strike and were
therefore entitled to inmmediate reinstatenent to their jobs foll ow ng an
uncondi tional offer to return, notw thstandi ng the previous hiring of any

per nanent repl acenent workers. (Admral Packing Conpany, et al. (1981) 7 ALRB

No. 43.) The sole question determned by the Board in Vessey |, therefore,
was whet her Vessey's striking enpl oyees made a sincere, unconditional offer to
return to work. (MVessey |, supra, 7 ARB No. 44 at p. 2.)

Qn April 2, 1984, DOvision e of the Fourth Appellate District of

the Galifornia Gourt of Appeal denied enforcenent of the Board s Decision and
Qder in Admral Packing, et al., supra, 7 ALRB No. 43. (Carl Joseph Maggi o,
Inc., et al. v. ALRB (1984) 154 Cal . App.3d 40 [201 CGal . Rotr. 30].) That Court

remanded Vessey | to the Board for an anal ysis of the reinstatenent rights of
Vessey's striking enployees in light of the Gourt's finding that the strike
was not an unfair |abor practice strike, but rather an economc strike. The
Qourt stated:

The consol i dat ed case, Vessey & Conpany, Inc. v. ALRB, is renanded

to the Board for consideration of the striking enpl oyees'

Lfei gg?temant rights as economc strikers. (Ig 154 Cal . App. 3d at
Anticipating the Board' s reconsideration of this natter on remand, Vessey
filed a notion wth the Board to dismss the case on April 20, 1984. \essey

renewed its noti on on June 26, 1984.
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The URWfiled opposition to that notion on July 10, 1984, and the Enpl oyer
replied to the UFWon July 16, 1984. The WFWfiled a suppl enental brief on
July 20, 1984.

O Septenber 20, 1984, the Boar dZ/ issued to the parties
an Oder to Show Cause why it shoul d not adopt the renai nder of the ALJ's
Decision in this proceeding and find that the striking enpl oyees had not been
repl aced, pernmanently or tenporarily, prior to their offer ,toreturn.
Qctober 26, 1984, Respondent, the UFWand the General (ounsel filed briefs in
reply to the Board' s Oder to Show Cause.

Pursuant to the provisions of Labor Code section 1146, & the Board
has del egated its authority in this matter to a three-nenber panel.

The Board has considered the record and the ALJ's Decision in |ight
of the exceptions and briefs, the decision of the Gourt of Appeal on renand,
the Mtion to Dsmss and opposition thereto, and the briefs in response to
the OQder to Show Cause and has decided to affirmthe rulings, findings, and

conclusions of the ALJ and to re-issue our previous Qder, as anended. 4

<" Nenber Carrillo did not participate in this proceedi ng, nor
in the reconsideration of this natter on remand fromthe Gourt of Appeal .

£l Al Labor (ode section references are to the California Labor Gode unl ess
ot herw se speci fi ed.

4 The courts annul | ment of our prior Oder and renand of this

matter permts us to exercise our discretion to anend the interest rate
awar ded on t he backpay rei nbursenents to conformwth Lu-Ete

(Fn. 4 cont. on p. 4.)
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The sol e question presented by the Court's remand to the Board
I s whet her Vessey established on this record a legitinmate and substanti al
busi ness justification for depriving its striking enpl oyees of their
reinstatenent rights. (NLRBv. Feetwod Trailers (1967) 389 U S 375, 378
[88 S . 543]; Harrison Ready Mx (oncrete, Inc. (1984) 272 NLRB No. 47.)

V¢ hereby deny Respondent’'s Mdtion to O smss and General Qounsel s
request for renand. ontrary to the argunents advanced i n support of those
notions, we find nothing in the Court of Appeal's decisionin this natter
whi ch undermnes, rejects, or questions our previous decision finding that the
enpl oyees tendered a sincere, unconditional request for reinstatenent.
Respondent' s attenpt to hinge the rights of reinstatenent retai ned by econom c
(or unfair |abor practice) strikers upon the technicalities relating to the
application for reinstatenent is contrary to established precedent (see
Laidlaw Gorp. v. NLRB (7th Adr. 1969) 414 F. 2d 99, 106; Anerican Gyanam de v.
NLRB (7th dr. 1979) 592 F.2d 356 [100 LRRVI 2640, 2644]; NLRB v. H eetwood

Trailer (., supra, 389 US at 381), and has been previously rejected by this

Board (see Vessey |, supra, 7 ALRB No. 44 at pp. 2-5 and O der denying

Respondent ' s Mbtion for Reconsideration). Nothing in the later filed

pleadings in this natter convinces us of the necessity to reconsider our

(Fn. 4 cont.)

Farns, Inc. (1982) 8 ALRB No. 55, in order to effectively renedy the
violations found herein. (MAnally Enterprises, Inc. (1985) 11 ALRB No. 2.)
V¢ have also limted the scope of the nailing renedy and changed t he wordi ng
of the notice to reflect the nature of the strike conduct ed.

11 ARB No. 3 4.



previous rejection of \Vessey's argunents.

Vessey here deni ed enpl oynent to sone enpl oyees§/ sol el y because of
the nature of their concerted activities in support of the UFW while hiring
ot her enpl oyees who had not engaged in those activities. As such, \Vessey
clearly discrimnated between classes of enpl oyees based upon their
participation in protected concerted activities. (NRBv. Qeat Dane

Trailers, Inc. (1967) 388 US 26, 32 [87 S Q. 1792].) S nce theright to

strike is an inportant enpl oyee right protected by the Agricul tural Labor
Rel ations Act (ALRA or Act) and Vessey's conduct here is "inherently
destructive" of that right, Vessey nust establish | egitinate and substanti al

busi ness justifications for its discrimnation. (N.RBv. Heetwod Trail er

., supra, 389 US at 380; Harrison Ready Mx Goncrete, Inc., supra, 272
NLRB No. 47.)

W find, in agreenent wth the ALJ, that prior to Decenber 4, 1979,
Vessey had engaged no pernanent repl acenents for its striking workforce.
I ndeed, Vessey's contract wth |abor contractor Robert Ignacio took effect on
the first day of the 1979 w nter harvest whi ch began sonetine after Decenber
4th when the strikers nmade their offer. Even if Vessey decided to subcontract
the harvest to Ignacio on a pernanent basis sonme tine in Novenber, it is the
fact that striking enpl oyees had not been pernmanently replaced as of the date

of their offer to

5/_ Enpl oyees who engage in protected strike activities retain
eir status as enpl oyees of the enployer. (B o-Science Laboratories v. NLRB
t

th
(9th dr. 1976) 542 F.2d 505 [93 LRRM 2154] .)

5.
11 ARB No. 3



return to work that is critical, not Vessey's inchoate plans to replace them
(NLRB v. Anerican Gyanamide v. NLRB (7th dr. 1979) 592 F. 2d 356 [ 100 LRRM 26-
40, 2644]; H& F Binch . v. NLRB (2nd Or. 1972) 456 F.2d 357 [79 LRRM
2693] enfing 188 NLRB 72 [76 LRRM1735].) S mlarly, \Vessey's recruitnent

efforts undertaken in Arizona and Mexi co were ongoi ng and i nconpl ete since, as
of Decenber 4th, no specific individual had fornally accepted an offer from
Vessey in the upcomng | ettuce harvest. (See, e.g., Mirray Products, Inc.
(1977) 228 NLRB 268; Anderson & Qayton (o. (1958) 120 NLRB 1208; Superi or
National Bank (1979) 246 NLRB 721 [102 LRRM 1085].) To obtai n sufficient

har vest enpl oyees§/ for the 1979 wnter |ettuce harvest, after receipt of the
uncondi tional offer Respondent coul d have treated its striking enpl oyees in a
nondi scrimnatory fashion and i nmedi atel y obtai ned a substantial conpl enent of

enpl oyees. Instead, Respondent chose to ignore the offer to retur nz/ and

to pursue other avenues for obtaining enpl oyees, thereby violating

6/ : : :

= Respondent put on no evi dence regarding the repl acenent enpl oyees for its
striking weed and thin enpl oyees. As it thereby failed to neet its burden to
denonstrate legitimate and substantial reasons to deny reinstatenent to them
these enpl oyees wll be entitled to reinstatenent and backpay after Decenber
4, 1979, when they woul d nornal |y have been recall ed. (NLRB v. H eetwood
Trailers, (., supra, 389 U S 375; Harrison Ready Mx Concrete, Inc., supra,
272 NLRB NQ 47.)

a Respondent' s argunents regarding the insincerity or conditionality of the
of fer have been previously addressed. However, to the extent \essey now ar gues
It harbored an "honest belief" that had it reinstated the striking enpl oyees,
they woul d have engaged in agricultural sabotage, we reject the argunent.
Respondent ' s of fer of proof was not only specul ative but was belied by the
actual evidence. Several striking enpl oyees were

(Fn. 7 cont. onp. 7.)
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section 1153(c) and (a) of the Act. (Mastro P astics Gorp. v. NLRB
(1956) 350 U S 270 [76 S Q. 349].)
RCER

By authority of Labor (ode section 1160.3, the

Agricultural Labor Relations Board (Board) hereby orders that Respondent
Vessey & Gonpany, Inc., its officers, agents, successors, and assigns
shal | :

1. QGease and desist from

(a) Failing or refusing to rehire or reinstate, or
ot herw se di scrimnating agai nst, any agricultural enpl oyee because of his
or her union activities or synpat hies.

(b) Inany like or related nmanner interfering wth,
restraining, or coercing any agricultural enployees in the exercise of
their rights guaranteed by Labor Gode section 1153.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the purposes of the Act:

(a) Cfer tothe followng strikers who offered to return
to work on Decenber 4, 1979, full and i medi ate reinstatenent to their
fornmer or substantially equival ent jobs wthout prejudice to their
seniority rights or other enpl oynent rights and privileges and rei nbur se
themfor any | oss of pay
(Fn. 7 cont.)

reinstated by Vessey and no evi dence of sabotage or viol ence attributable to
t hese enpl oyees was adduced at the hearing. Specul ative testinony regarding
enpl oyee notivation, even if not properly rejected by the ALJ at the hearing,
woul d not provide a substantial and legitinate business justification for
depriving striking enpl oyees of their jobs after their request for

rel nst at enent .
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and ot her economic | osses they have suffered as a result of Respondent's
failure or refusal to rehire or reinstate themon and after Decenber 4, 1979,
rei nbursenent to be nade in accordance with the formul a established by the
Board inJ &L Farns (1980) 6 ALRB No. 43, plus interest at a rate of seven
percent per annumuntil August 18, 1982, and thereafter in accordance wth Lu-

Bte Farns, Inc. (1982) 8 ALRB No. 55:

Mari a Ahunado
Maria BHena Beltran
Antonio Caudillo
Enri que Dom nguez
Ma. Jesus Espi noza
Pedro Espi noza

| sabel Estrada
Porfirio Aguilar
Jose M Araujo

Li brado Baraj as

| si dro Boj or quez
Jesus J. Carrajal
Lazarro Gastillo

F del Coronado

Raf ael Escovar
Ramro Garcia
CGarlos G

Hio Gnzal es
Armando Querrero

Jose Luis Querrero
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Ranon Hieso

Rodri go Hueso

S lviano Mariscal
Andrea Martinez
Gel i a Pal aci os
Mari a de Partida
Segundo Partida
Mincente Martinez
S non P neda
Era n Reyes
Jorge Reynosa

F delis Ronero
Ranon L. Santos

Jesus Servin

Franci sco Sepul veda, .

Franci sco Sepul veda, Jr.

Pabl 0 Testa
Juan Tirado
Jose C Tirado
Ruben Val |l gj o



Arturo Querro M Jesus Vega

Armando Her nandez Davi d Vel asquez

Jose Her nandez Juan \el asquez
Acenci on Leon Martin Vel asques
Jesus J. Leon Tranqui | i no Verdusco
A ej andro Lopez Quadal upe Zaval a

H dencio M Lopez

(b) Preserve and, upon request, nake available to the Board
and its agents, for examnati on and phot ocopyi ng and ot her copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the amount
of backpay due under the terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine from Decenber 4,
1979, to Decenber 4, 1980.

(e) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its premses, the
period and pl aces of posting to be determned by the Regional Drector, and
exerci se due care to replace any copy or copies of the Notice which nmay be

altered, defaced, covered,
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or renoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property,
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nmay have concerning the Notice or enpl oyees' rights under the Act. The
Regional Drector shall determne a reasonabl e rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees to conpensate themfor tine |ost
at this reading and the questi on-and-answer peri od.

(g0 Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: February 28, 1985

JYRL JAMES MASSENCALE, (hai r per son

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber

10.
11 ALBB No. 3



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regional Jfice,
the General Gounsel of the Agricultural Labor Rel ations Board (ALRB or Board)

i ssued a conpl aint which alleged that we, Vessey & Gonpany, Inc., had viol ated
the law After a hearing at which all parties had an opportunity to present
evidence, the Board found that we did violate the |aw by refusing to reinstate
economc strikers who offered to return to work on Decenber 4, 1979.

The Board has told us to send out and post this Notice. V& wll do what the
Board has ordered us to do. Ve also want to tell you that the Agricul tural
Labor Relations Act is alawthat gives you and all other farmworkers in
California these rights:

1. To organi ze yoursel ves;

2. To form join, or hel p unions;

3. Tovotein a secret ballot election to decide whether you want a uni on
to represent you;

4. To bar %ai n wth your enpl oyer about your wages and wor ki ng conditions
tﬂrogg S union chosen by a najority of the enpl oyees and certified by
t he Boar d;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT fail or refuse to rehire or reinstate, or otherw se discrimnate

agai nst any enployee in regard to his or her enploynent because he or she has
engaged in a lawful strike or otherw se supported the UFWor any other | abor

organi zat i on.

VE WLL G-FERto reinstate all enpl oyees, then on strike, who offered to
return to work on Decenber 4, 1979, to their previous jobs, or to
substantially equival ent jobs, wthout |oss of seniority or other rights or
privileges, and we wll reinburse themfor any |oss of pay and ot her economc
| osses they incurred because we failed to rehire them plus interest.

Dat ed: VESSEY & GOMPANY, | NC

By:

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
(e office is located at 319 Waterman Avenue, B GCentro, Galifornia. The

t el ephone nunber is (714) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
11 ARB No. 3



CASE SUMARY

VESSEY & COMPANY, | NC. 11 ALRB Nb. 3
UFW (7 ALRB Nb. 44)
Case No. 79- CE- 190- EC

PREM OJS BOARD DEO S N

In Vessey (1981) 7 ALRB No. 44, the Board adopted the findings of the ALJ and
concl uded that Vessey's striking enpl oyees tendered a sincere, unconditional
offer toreturn to work. S nce the Board had, in Admral Packing, et al.
(1981) 7 ALRB Nb. 43, determned that Vessey's striking enpl oyees were engaged
inan unfair labor practice strike, the Board ruled that Vessey had an
obligation to imed ately reinstate the returning strikers. The Board
accordingly found it unnecessar% to consider the ALJ's alternative findi ngs
regarding the reinstatenent rights of the strikers as economc strikers.

In C‘arl Jose h Maggio, Inc., et al. v. ALRB (1984) 154 Ca. 3d 40, 72 [201 Cal.
e Qourt remanded the natter to the Board for a consideration of
e strl |n enpl oyees' reinstatenent rights as economc strikers. The Gourt
concl uded t at Vessey' s enpl oyees were not engaged in an unfair |abor practice
strike at the tine of the offer to return to work.

BOARD DEA § AN ON REMAND

O renand, the Board adopted the renai ning findings of the ALJ. The Board
noted that Vessey had the obligation to present evidence of a substantial and
legitinate business justification for its refusal to accept the unconditi onal
offer toreturn to work fromthe striking enpl oyees. The Board rul ed that
Vessey had failed to present such a justification. Any arran?emants nade by
Vessey to obtain repl acenent workers begun prior to receipt of the offer to
return to work had not resulted in any person accepting enpl oynent for the
upcomng |l ettuce harvest. Accordingly, Vessey had no rational e for refusing
tﬂ aggept the unconditional offers to return to work and therefore viol at ed
the Act.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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