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PLEASE TAKE NOIT CE that the Agricultural Labor Rel ations

Board ' Board) considers Respondent's letter of January 26, 1984

relevant to the specific allegations of the instant conpl aint and

theref ore hereby deni es Respondent's objection to the admssi on of

the letter and orders that it be nade a part of the record herein. Hwever, in
viewof the fact that natters relative to that letter have not been fully
litigated so as to permt a full and final resolution of the allegations of the
conpl ai nt,y the Board renands this case to an Admnistrative Law Judge (ALJ)
wth directions to reopen the record in order to permt the parties to present
addi tional evidence by way of stipulation or for the ALJ to take additi onal
evi dence upon whi ch findings of fact and concl usions of |aw nay be nade i n

accordance wth establ i shed precedents of the

= The present record does not establish that Respondent’'s conduct prior to
January 26, 1984 violated the statutory duty to bargain. However, the January 26
letter standing al one satisfies Genera-27 "Qounsel ' s prina faci e case.



Agricultural Labor Relations Act (ALRY).
PLEASE TAKE ALRTHER NOI CE that Respondent ' s def ense t hat

Labor (de section 1160. 2 requires dismssal of the conplaint inits

entirety is hereby rejected. In this case, the record enconpasses

conduct wthin the six-nonth period of the filing of the charge

whi ch arguably coul d be the basis for finding a viol ation of the
duty to bargai n which the charge addresses. For exanpl e, the
stipulated record reveal s that in Novenber 1982, the Lhited Farm
Veérkers of Anerica, AH.-Q O (Lhion), the certified bargai ni ng

representati ve of Respondent's enpl oyees, requested that Respondent

neet and negotiate and expressed the viewthat Respondent was still

under an obligation to bargain wth the Union despite Respondent's

doubt as to the continuing validity of the Lhion's certification.

Further, even at the one neeting i n Noveniber 1933, Respondent

continued to question whether the Lhion's certification survived
theinitial certification year and the neeting was limted to a
di scussi on of infornation which the Lhion had requested rel ative to
bargaining. Hnally, Respondent’'s January 26, 1984 refusal to neet
wth the Lhion again was grounded on the asserted belief that the
union's failure to obtain an extension of certification pursuant to
Labor (ode section 1155.2(b) extingui shed Respondent’ s duty to
bar gai n.

In Kaplan's Fuit and Produce ., et al (1977)

ARB No. 28, we held that even in the absence of an extension of
certification followng expiration of the initia certification
year, enpl oyees retain the right to be represented by the bargai n-
ing agent they have sel ected by secret ballot. That principle was
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affirned and anplified in our subsequent Decision in Nsh Noroian

(1982) 8 ARB No. 25 wherein we rul ed that "Qnce a uni on has been

certified, it remains the exclusive collective bargai ni ng represen-

tative of the enployees inthe unit until it is decertified or a
rival unionis certified...." Inits brief to the Board, Respondent]

contends that it entertained a good faith belief that the Lhion no
| onger enjoyed the support of a n@jority of enpl oyees due to both

the passage of tine and the high rate of enpl oyee turnover since
the election. Such a defense is not |egal |y cogni zabl e under the ALRA
(See, generally, F &P Gowers Associ ation (1983)

9 ARB No. 22
By Drection of the Board
DATED  February 1, 1985

_ .~ Acting Executive Secretary



MEMBER HENN NG Goncurring and D ssenti ng:

| dissent regarding the necessity to renand this matter for
further proceedi ngs.

| find sufficient evidence on this stipulated record to
concl ude that Respondent viol ated section 1153(e) and (a) of the
Agricultural Labor Relations Act as of January 26, 1964. (nh that date,
Respondent admttedly refused to neet wth the certified representative of
its workforce wthout good cause.

| otherw se concur wth the findings of the ng ority contai ned
in the above Qder.
DATED  February 1, 1985

' s :
- R L e
Al PSR L -i

PATR KW FB\WN' NG
Board Mentoer




MEMBER VALO E, Goncurring and O ssenti ng:
| would find a violation of 1153(e), (a) and see no need

torenmand this natter.
| ampersuaded by Respondent's clains that it provi ded

information rel evant to bargaining to the Lhion as requested, yet

never intended to recogni ze the Lhion or to bargain in good faith
toward a col | ective bargai ning agreenent. This conti nation of
assertions by an Enpl oyer is unusual, but | nust conclude from
it that its exchange of informati on was not for the purpose of
good faith bargai ni ng.

W are presented here wth a case in which, in January
1984, Respondent unequi vocal |y comnmuni cated to the UFWits position

that the Lhion no | onger represented its workers, several nonths after

it had first provided i nfornation requested by the Lhion. | nust
concl ude, based upon Respondent’s own position in this case that its
provision of infornation was not, as it appears to the m@jority, an act

consi stent wth good faith negotiation toward



a col l ective bargai ning agreenent. Indeed, since the Enpl oyer nowinsists it
never recogni zed the Lhion as the legal representati ve of the workers, the
turning over of infornation could not have been for the purpose of pursuing a
col l ective bargai ning agreenent. Thus, Respondent was engaging in bad faith
bargaining and | would find a violation of 1153(e), (a) and award nakewhol e
commenci ng six nonths prior to the filing of the charge, or June 30, 1982. |

see no need to renand this natter.

DATHD February 1, 1985

-
|

UNrAe
JEROVE R WALDI E
Board Menber




Vetsonville, Gilifornia

STATE G- CALI FORN A
AR ALTURAL LABCR RHATI ONS BOARD

Q E MYQJ & SN

)
Respondent , 3 Gase No. 82-(F147-SAL
and g
WN TED FARMVWRERS (F g 11 ARBNo. 25
AR A AH-AQ )
Charging Party. g
CEQ 9 ON A\D RER

I n accordance wth the provisions of Gilifornia
Admnistrative Gde, Title 8, section 20260 (hereafter referred to as the
Board' s regul ations), on February 3, 1984 Respondent Q E Myou & Sons
(Mayou), (harging Party Lhited FarmVrkers of Anerica, AH--AQ O (WY, and
the General Gounsel submitted this natter for decision to the Agricultural
Labor Rel ations Board (ALRB or Board) by way of a stipulation of facts and
vai ved an evidentiary hearing. = Miyou and the General (ounsel each filed
briefs addressing the |l egal issues presented and the General (unsel al so
filed areply brief.

On February 1, 1985, the Board renanded the case to

¥ The parties were unable to fully stipulate to all relevant events in
this natter and therefore a heari ng was convened on January 24, 1984,
bef ore Admnistrative Law Judge (ALJ) Janes V@l pnan for the purpose of
taking testinony relating to the disputed events. Followng the cl ose of
the hearing, the parties waived findings of fact and concl usi ons of | aw by
the ALJ and thereby the possibility of any deneanor based credibility
resolutions. The parties al so waived the filing of an ALJ Decision and the
filing of any exceptions thereto. (See p. 42-43 of the transcript inthis
natter.)



an Admnistrative Law Judge (ALJ) with directions to reopen the record to
permt the parties to present additional evidence concerni ng Respondent’s
intent in declining to bargain wth the UPWon January 26, 1984. The
Board' s February 1, 1985 Qder is attached hereto as an appendi x.

n April 11 and 22, 1985, the parties submtted further
stipulations in response to the renand order, however no new briefs were
submtted by any party.

H ndi ngs of Fact

Juri sdi ction

The parties stipul ated that Miyou was at all relevant tines an
agricultural enpl oyer wthin the neani ng of section 1140. 4(c)2/ of the
Agricultural Labor Relations Act (ALRA or Act) and that the UFWwas at al |
relevant tines a | abor organization, wthin the neani ng of section
1140. 4(f) of the Act, and we so find.
Unfair Labor Practice Al egations

In August 1979, the Board conducted an el ection anong Mayou' s
agricultural enpl oyees in which the UPNreceived a ngjority of the valid
votes cast. As no el ection objections were fil ed,§/ the Board, on August
20, 1979, certified the UFWas the excl usi ve col | ecti ve bargai ni ng
representative for all of Mwyou s agricultural enpl oyees in the Sate of
Glifornia

n DCecenber 31, 1982, the UPWfiled a charge al |l egi ng

2 Al section references herein are to the Giiforni a Labor
de unl ess ot herw se speci fi ed.

¥ se Q E Myou & Sons, 79-RG11-SAL
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that Mayou was viol ating section 1153(e) and (a) of the Act by refusing
to bargainin good faith wth the certified representative of the
workforce. Followng an investigation, the Salinas Regional Drector

I ssued a conpl aint on (ctober 25, 1983 all eging that Miyou was viol ating
section 1153(e) and (a) of the Act by its failure to provide i nfornation
requested by the UFWand by refusing to neet and bargain wth the UFW
when requested. Myou denied these allegations inits answer to the
conplaint, filed on Novenber 8, 1983, but asserted no affirnative

def enses.

A the reconvened hearing, the General Gounsel, wthout
objection, wthdrewall allegations of bad faith bargaining prior to
January 26, 1984.

Fact ual Background

h Getober 2, 1979, UPWrepresentative David Burciaga wote
Mayou requesting that contract negotiations begin and that certain
infornation be supplied regarding crop statistics, wage and benefits rates
and crew nanes and addresses. C M (M) Roberts answered the letter on
Qctober 12, 1979, gave sone of the infornation requested and suggested t hat
the UFWcontact his office for atine and place of negotiations. Roberts
provi ded neither the nanes and addresses of enpl oyees nor detail ed crop
infornation. Roberts did provide generalized i nfornation regardi ng Myou' s
operations and suggested that the enpl oyee nanes and addresses were in the
possessi on of the Board pursuant to a request fromthe Regional D rector

during the recent election.

11 ARB N, 25



Burciaga wote again on Gtober 29, 1979, detailing the specific
infornation required and stating that Mirion Seeg woul d handl e the
negotiations for the AW Roberts photocopied this ctober 29th letter
fromthe UFWand returned it to the LFWon Noventer 8, 1979. Roberts wote
on the bottomof that photocopy that the UFWhad the nanes and addresses of
enpl oyees fromthe recently supplied voter eligibility list and that all
other infornati on had been suppl i ed.fu (n Decenber 6, 1979 Burciaga for the
third tine sent a request for infornati on to Roberts and asked himto
contact Seeg for dates of negotiation.

n Decenber 18, 1979, Seeg tel ephoned Janes Beard, Roberts'
assistant. Seeg found Beard very hel pful even though Beard expl ai ned t hat
due to the seasonal flucuations in Myou s operations, only five enpl oyees
were currently enpl oyed and a current |ist of enpl oyees' nanes and
addresses coul d not be conpi | ed because Miyou' s bookkeeper was absent. 1In
Decentoer, Seeg wote a letter confirmng the infornati on al ready supplied
and further requesting that the enpl oyee identification be forwarded as
soon as possi bl e; she al so asked for possibl e dates for conmenci ng
negotiations. Roberts phoned the UFWoffices in Salinas or Seeg s phone
nuniber on January 8, 11, and 15, 1980, regarding a date for commenci ng

negotiations and | eft nessages

Y o Mrch 26, 1984., the parties noved to augnent the record by addi ng
three newstipulations. Qne of these |ater stipulations stated that Miyou
had provided to the ARB Salinas Regional Gfice a preelection list of
enpl oyees. General ounsel and the UPWSstipul ated to the accuracy of this
fact, but objected to its admssion on the grounds of rel evance. The
Executi ve Secretary granted the notion to suppl enent the record on Mirch
28, 1984, and we overrul ed the rel evancy obj ections on February 1, 1985.

-4 —
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each tine.

Al contact between Miyou and the UPWceased for nearly two
years, fromDecenber 1979 until Cctober 1981. O ctober 9, 1981, Mary
Mecartney fromthe URWt el ephoned Roberts to request infornation and the
onset of negotiations. Relying on his interpretation of this Board s
regul ations, Roberts told Mecartney that he believed that the absence of
any negotiations since certification of the UPNVas the representati ve had
resulted in the expiration of Miyou' s duty to bargain wth the UFW
Roberts asked Mecartney to send a letter stating the URWpositi on and
promsed to speak to Myou to determine its future course of actionin
light of the UPWs position. Mecartney foll owed up the phone conversation
wth a letter requesting negotiations and infornation.

Roberts testified that he spoke to Miyou and requested that a
list of enpl oyees be prepared. He took this list, and hand-delivered it to
the UFWSl i nas office on (ctober 12, 1981. Roberts asserted that he |eft
the docunent in the charge of a nal e representative of the UFWand
explained that it concerned the Myou negotiations. Mecartney testified
that no such docunent was ever received by her, though the Salinas UPW
office kept a folder for material intended for her and the URWrecepti oni st
was aware of the conpani es wth whi ch she was deal i ng.

Oh Getober 19, 1981, Roberts nailed to the ULFWoffice in Keene,
Gilifornia, aletter suggesting that the UPWwas required by section
1155.2(b) of the Act to obtain an extension of its certification at the end
of the first year. Roberts

11 ARB M. 25



requested a copy of the certification extension. The letter ended as
fol | ons:
Lpon recei pt of a ALRB certification extention [sic] for the
current twel ve-nonth period | wll be ready to conmence
negoti ati ons.

h Novenber 3, 1981, Mecartney wote again to Roberts
reiterating her request for infornmation and negotiati ons.

n January 18, 1982, Mecartney agai n wote Roberts requesting
the list of current enpl oyees and certai n data about those workers.
Roberts testified that he prepared another |ist of enployees and nailed it
to the UPWs Keene, Gilifornia office. The docunent is dated February 15,
1982. Mecartney testified that this docunent was never received by the
AW

Mecartney net wth the UPWFH eld Drector for
Wdtsonville, Gllifornia in January 1982, and directed that he contact the
Miyou workers directly. Rafael Mrales, the UPWH eld DOrector, attenpted
to contact the Miyou workers by posting signs in the Vétsonville UIFW
of fice and by speaking to local workers. Mrales ceased his unsuccessf ul
attenpts to | ocate Mayou enpl oyees i n Novenier 1982.

O Novenber 19, 1982, Mecartney again wote to Roberts, stating
that it was the opinion of the UPNthat Mayou was under a continui ng duty
to bargain wth the UPWas the excl usive, certified collective bargai ni ng
representati ve. Mecartney again requested infornation regarding current
enpl oyees and operati ons.

Roberts requested and recei ved payrol | records fromNMyou upon
recei pt of the Novenber 1982 correspondence fromthe URW whi ch records he
then hand-del i vered to the UPWSal i nas

-6 -
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office. Mecartney received neither enpl oyee lists nor payroll records
fromMyou, either inthe nail or fromthe Salinas URWstaff.
n Decenber 31, 1982, the UFWfiled the instant unfair |abor
practice charge agai nst Myou wth the ALRB
O July 29, 1983, Roberts, by letter, remnded Myou of its
obligation to provide current enpl oyee infornation to the LFW FRoberts
stated inthis letter that the information was required in light of an
unfair |abor practice charge to which Roberts nust respond.
n Septenter 16, 1983, Roberts sent, by certified nail, the
fol  ow ng correspondence to the UFW
...l amrequesting a negotiating session wth your
organi zation [the UAW on behal f of the above-naned firm
[Mayou] at 9:00 a.m on Tuesday, Septenber 20, 1983.

Enclosed is a list of the current enpl oyees and their
addresses for your infornation.

Roberto De La Quz of the LFWwote back on
Qetober 7, 1983, also by certified mail, suggesting alternative
negotiation dates and requesting certain i nfornati on on Miyou operati ons.

h etober 25, 1983, the Salinas Regional Orector of the ALRB
i ssued a conpl ai nt agai nst Miyou, charging that Myou had, by failing to
negotiate and by failing to provide infornation, unlawful ly refused to
bargain wth the UPWin good faith in violation of the Act.

De La Quz wote to Roberts again on ctober 31, 1983, asking
for negotiations. Roberts phoned De La Quz on

11 ARB N. 25



Novenioer 4, 1983 and a negoti ati ons sessi on was arranged for
Noventoer 18, 1983.

A the negotiations, the parties di scussed Miyou s response to
the UFWrequest for information. The neeting | asted approxi natel y one hour
and adj ourned wth the understanding that Roberts was to provide further
infornation. Roberts stated that his presence at the negotiations was not
to be construed as acceptance of the URWs status as the representati ve of
t he enpl oyees of Mayou.

n January 23, 1984, Karen Kunari Bates of the ULFWwote to
Roberts requesting further negotiations. Roberts wote back the fol |l ow ng
nessage on January 26, 1984:

A conpl aint was issued by the ALRB and the matter of your
certification continuing beyond a one-year period is currently
g.gjl Bgl ggtmegeld gg tn(k)]te fngIr di hatm}{I mf)niﬁ @;aror ngi gtegnf or us to
neet or exchange further infornation.
May | suggest that any further negotiations be held in
abeyance until the question of the Lhions [sic]
certification is determned?
n January 31, 1984 Bates reiterated the UFWs request for further
negoti ati ons.

Prior to January 31, 1984, Roberts suffered a
debilitating stroke. Inthe spring of 1984 (Mwch or April), Miyou net
wth its counsel and decided to anait Roberts' recovery before resumng
bargaining wth the UFW n March 8, 1984, Hunan Resources Minagenent,
Inc. (HRM) inforned Roberts' clients of his disability and offered its

| abor relations services to Miyou, anong ot hers.

- 8-
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In February 1985, John Quay of HMR net wth Miyou to di scuss
this matter. Pior tothat tine, Miyou had been rel ying on Roberts to
conduct his negotiations. Followng receipt of the Board s February 1,
1985 order remanding this natter, Guay and Ray Anihein, Miyou s counsel ,
net wth Mayou. This neeting occurred on February 22, 1985.

h Mrch 1, 1985 Guay, on behal f of Mwyou, contacted Ramro
Perez of the UPWto request bargaining. Perez requested infornation from
Quay for the purposes of negotiation which Guay provi ded on Mrch 22, 1985.
The parties net on Aoril 5, 1985 in a negotiating session.

@ncl usi ons of Law

The conplaint inthis natter originally alleged that as of
Qrt ober 19, 1981,5/ Miyou began bargaining in bad faith in violation of
section 1153(e)§/ and (a). Myou, inits brief to the Board, argues that
on ctober 19, 1981, Miyou cormenced a “"technical " refusal to bargainto
test the UFWs certification. Myou al so argued that as no charge was
filed wthin six nonths of the notice to the UPWthat no bargai ni ng woul d

occur (the

Yo April 11, 1985, the General (ounsel agreed wth the ALJ that no
contention then existed by the General Gounsel that Mwyou engaged in bad
faith bargai ning before January 26, 1984.

& Section 1153(e) provi des:

8§ 1153
It shall be an unfair |abor practice for an agricul tural
enpl oyer to do any of the fol | ow ng:

(e) Torefuse to bargain collectively in good faith wth | abor
organi zations certified pursuant to the provisions of Chapter 5
(commencing wth Section 1156) of this part.

-9-
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UFWwai ted until Decenter 31, 1982, to file its charge), the conpl ai nt
alleging bad faith bargai ning nust be di smmssed because it was proscribed
by the limtations period set forthin the Act. The General (ounsel
responded that the limtations argunent is an affirnative defense that was
not tinely raised and was therefore waived. The General Qounsel
additional |y asserted that Miyou s refusal to bargain was a conti nui ng
violation of the Act and the Iimtations period woul d therefore only
affect the scope of the appropriate renedy awarded.

As we stated in our previously issued order, because conduct by
Mayou wthin the six-nonth period preceding the filing of the instant
charge arguably coul d serve as the basis for our finding a refusal to
bargain, the charge was not untinely filed. Ve al so rejected Mayou s
techni cal defense based on the certification of the UFWas the bargai ni ng
agent of Miyou' s agricultural workforce (see Kaplan's Fuit & Produce (.

(1977) 3 ARB No. 28), and Mayou' s doubt as to the najority support
enjoyed by the UFW(see F & P Gowers Associ ation (1983) 9 ALRB No. 22).

Therefore, the sole question on this record is when, if ever, did Myou
refuse to fulfill its obligation to bargain in good faith wth the UFW
SQubst ance of the Refusal To Bargain

Based on the stipul ated record, we find oursel ves in the
position of rejecting an enpl oyer's assertion that it refused
LTI
LTI
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to bargain wth the certified representative.z/ Rather, we find that while
Mayou nay have questioned the UPVs najority status, it sinultaneously
chose to respond to requests for infornation fromthe UPW Further, the
negoti ating sessions took pl ace after Miyou nade cl ear and unanbi guous
requests for them The fact that Roberts nay have attenpted to |imt
Mayou' s role at the bargaining table in Novenber of 1983 is insufficient to
denonstrate that two years earlier Miyou refused to bargain wth the UZW§/
(See, e.g., A Byant Inc. (1982) 260 NL.RB 128

_ 7 Wre we to accept Miyou' s protestations inits brief that _

it clearly notified the UPFWon Qctober 19, 1981, that it was refusing to
bargain wth it totest the continuing viability of the UFWs
certification, then the clear precedent in this area concl usively _
denonstrates that Miyou viol ated section 1153(e) and (a) of the Act by its
refusal to bargain. (See, e.g., Kaplan's Fuit and Produce, supra, 3 ALRB
No. 28, Roberts Farns (1983) 9 ALRB No. 27; Mntebello Rose . v. ALRB
(1981) 119 Gil . App. 3d 1; Terrell Mchine Q. E1969) 173 NLRB 1480 [ 70 LRRV
1049]; Ray Brooks v. NLRB (T954) 348 US 96 [75 S Q. 176].) Mreover,
Miyou' s suppl enental argunents are al so unaval | ing. The "good faith doubt"
Miyou asserts to the continuing na ority status of the UFWbased on the

| apse of tine fromcertification to Gtober 19, 1981, and/ or enpl oyee
turnover in the bargaining unit is no defense to a refusal to bargain
charge under the ARA (N sh Noroian Farns (1982) 8 ALRB No. 25; see al so,
Lu-Bte Farns (1982) 8 ALRB No. 55; Lu-Bte Farns (1982) 8 ARBNo. 91; F &
P Govers Assoc., supra, 9 ALRB Nb. 22.) Even under National Labor

Rel ations Act precedent, Mayou' s defenses here nust be rejected. A doubt
as to continuing najority support for a union based on either the | apse of
tine since certification (coupled wth the inaction of the Lhion during
this period) or enpl oyee turnover is insufficient to establish a defense to
a bad faith bargaining charge. (See, e.g., Bartenders, Hbotel, Mtel and
Restaurant BEnpl oyers Bargai ning Assoc. (1974) 213 NLRB 641 [ 87 LRRVI1194];
R oneer | nn Assoc. (1977) 228 NLRB 1263, 1266 [95 LRRM 1225] enf'd (Sth
Gr. 1978) 578 F.2d 835, 838-9 [99 LRRVI2354]; King Radio Gorporation
(1974) 208 N.RB 578, 583 [85 LRRMI1118] enf'd (10th Gr. 1975) 510 F. 2d
1154 [88 LRRVI2819] .)

g Miyou rai ses the equitabl e defense that the del ays of the
(Fh. 8 cont. on p. 12.)
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[109 LRRVI1284].)

Based on the stipulated record herein, we find that, as of
January 31, 1984, when the UPWrejected Roberts' suggestion that
negoti ations be pl aced i n abeyance pendi ng Board resol uti on of Respondent's
di spute concerning its continuing duty to bargain, Miyou failed to fulfill
its obligation to bargain wth the AW as required by section 1153(e) and
(a) of the Act.
Renedy

Due to Roberts' incapacitati on on January 30, 1984, we shal |
tenper our renedy in this natter and order Miyou to nake its enpl oyees
whol e fromMrch 22, 1984, or two weeks after Mayou recei ved notice from
HVR about Roberts' incapacitation and offered its substitute services. 1In
keepi ng wth our standard practice of facilitating conpliance by breaki ng
the nakewhol e period into discrete intervals, we wll order Mwyou to nake
its
HILHEEEEEETTTT]
HILHELEEEETTTTT

(M. 8 nt.)

General Qounsel and the UPWin processing this natter estop both the
General Qounsel and the UAWfromechargi ng vi ol ations of the protections of
the ARA As tothe Board, laches is not a valid defense. (N.RBv. Katz
(1962) 369 US 736 [82 S@. 1007, 1114, fn. 16] ["Inordinate del ay in any
case IS reﬁrettabl e, but ngress has introduced no tine limtation into
the Act [the NLRY except that in 810(b)"].)

So far as any argunent can be based upon the Lhion's delay in this case,
the issue is real |y whether the Lhion has abandoned the bargai ning unit.
The Lhion here has not abandoned the bargai ning unit, however negligent its
representati on has been. The test for abandonnent is a showng that the
Lhion was either unwlling or unable to represent the enpl oyees in the
bargaining unit. (Road Miterials, Inc. (1971) 193 NLRB 990 [ 78 LRRVI 1448] ;
P oneer Inn, supra, 228 N.RB at 1264.)
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enpl oyees whol e fromMrch 22, 1984 until Mrch 1, 19859/ and
thereafter until Miyou began bargaining in good faith wth the UFW
(John Hnore Farns (1982) 8 ALRB No. 20.)

(SABER

By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board (Board) hereby orders that Respondent

Q E Myou, its officers, agents, successors and assigns shall:
1. QGease and desist from
(a) Failing or refusing to neet and bargai n
collectively in good faith, as defined in Labor Gode section 1155.2(a),
on request, wth the Lhited FarmVrkers of Anerica, AH-AQ O (AW, as
the certified exclusive collective bargai ning representative of its
agricultural enpl oyees.
(b) Inany like or related manner interfering
Wth, restraining, or coercing agricultura enployees in the
exercise of the rights guaranteed themby Labor (ode section 1152.
2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

Y hai rper son Janes- Missengal e and Menber MeGarthy di ssent
fromthe renedial order provisions in that they would decline to extend the
nakewhol e renedy beyond Respondent's March 1, 1985, request to bargain.
(See John Hnore Farns (1985) 11 ALRB No. 22, dissenting opinion.) They
bel i eve that Respondent's bargai ni ng conduct after Mwrch 1, 1985 shoul d be
reviewed through the nornal statutory process cormencing Wth the filing of
a newunfair |abor practice charge if a party believes that Respondent
engaged in unlawful conduct after March 1, 1985. Menbers Vdidie, CGarrillo
and Henni ng endorse the renedial provisions in the attached Oder,

rovi di ng nakewhol e relief until Respondent conmences good faith
gai ni ng.
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(a) Won request, neet and bargai n col | ectively
ingood faith wth the UPWas the certified excl usive col | ective bargai ni ng
representative of its agricultural enpl oyees regarding a col | ective
bar gai ni ng agreenent and/ or any proposed changes in its agricul tural
enpl oyees' working conditions and, if an understanding i s reached, enbody
such understandi ng i n a signed agreenent .

(b) Mke whole its present and forner agricul tural
enpl oyees for all |osses of pay and other economc | osses sustai ned by t hem
as the result of Respondent's refusal to bargain, such | osses to be
conput ed i n accordance wth Board precedents, plus interest conputed in
accordance with our Decision and Qder in Lu-ette Farns, Inc. (1982) 8 ALRB
No. 55. The period of sai d nakewhol e obligation shall extend fromMrch

22, 1984, until Mrch 1, 1985, and thereafter, until Respondent conmences
good faith bargaining wth the UFW

(c) Preserve, and upon request, nake available to the
Board or its agents for examnation, photocopyi ng, and ot herw se copyi ng
all records relevant and necessary to a determnation of the anounts of
nakewhol e and interest due to the affected enpl oyees under the terns of
this Qder.

(d) S gnthe Notice to enpl oyees attached hereto
and after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies thereof in each | anguage for the
pur poses set forth herei nafter.

(e) Post copies of the attached Notice in
conspi cuous pl aces on its property for sixty (60) days, the
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period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Noti ce which has been
altered, defaced, covered, or renoved.

(f) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period followng the date of issuance of this
Q der.

(g0 Mil copies of the attached Notice in all
appropriate languages, wthin thirty (30) days after the date of issuance
of this Qder, to al agricultural enpl oyees enpl oyed by Respondent between
March 22, 1984, and March 1, 1985, and thereafter, until Respondent
commences good faith bargaining wth the UFPWwhich results in a contract or
bona fide i npasse.

(h) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at tine(s)
and place(s) to be determned by the Regional Drector. Followng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees
nay have concerning the Notice and/or their rights under the Act. The
Regional Orector shall determne a reasonabl e rate of conpensation to be
pai d by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the questi on-and-answer peri od.

(i) Notify the Regional Orector inwiting, wthinthirty
(30) days after the date of issuance of this Qder, of the steps which have
been taken to conply wth it. Uon request
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of the Regional Drector, Respondent shall notify himor her
periodically thereafter inwiting of further actions taken to conply
wth this Qder.

ITISARIHRCHEHED that the certification of the UFW as
the excl usi ve col | ective bargai ning representative of all of
Respondent' s agricul tural enpl oyees, be extended for a period of one
year fromthe date followng the i ssuance of this Qder on which
Respondent commences to bargain in good faith wth the UFW
Dated: Qctober 2, 1985

JYRL JAMES MASSHNGALE,  (hail r per son

JON P. MCARTHY, Menfer

JORE CARR LLQ  Mentoer
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MBEMBER HENN NG Qoncurring and D ssenti ng:

| see no justification for "tenpering" our renedial provisions
inthis natter and dissent fromthe ngority's failure to anard nakewhol e
relief fromJanuary 26, 1984. Myou attended a negotiating session in
Novener 1984 whi ch was convened at its request. Myou was represented by
Roberts inits negotiations and by Anhein in its then pending unfair | abor
practice proceeding. Myou s failure to agree to continuing negoti ati ons
based upon a neritless legal theory regarding the UFWs certification
cannot be excused. The January 26, 1984 letter fromRoberts is a clear,
unanii guous rej ection of a request to negotiate. Roberts' subsequent
unavai | abi lity does not permit Miou to ignore the advice of its |egal
counsel and evade its obligation to bargain. Accordingly, | woul d order
Miyou to nake its enpl oyees whol e for this refusal to bargai n fromJanuary
26, 1984 until Mrch 1, 1985 and thereafter until good
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faith negotiations conmence which result in a contract or a bona
fide i npasse.
DATED Qctober 2, 1985

PATR K W HE\N NG Mentoer
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MBEMBER VALO E Goncurring and D ssenti ng:

| would find a violation of 1153(e), (a) as of June 30, 1982,
six nonths prior to the filing of the charge and award nake-whol e
accordi ngl y.

| ampersuaded by Respondent's clains that it provi ded
infornation rel evant to bargaining to the Lhion as requested, yet never
intended to recogni ze the Lhion or to bargain in good faith toward a
col | ective bargai ning agreenent. This coni nation of assertions by an
Epl oyer is unusual, but even nore unusual is this Board s newborn
wllingness to extricate Respondent fromthe folly of its own contentions
and relieve it of all but the narrowest period of nakewhol e.

| agree wth the n@jority that the Enpl oyer's providi ng of
infornation requested by the Lhion is inconsistent wth the Enpl oyer's
contention that it had engaged in a technical refusal to bargain. Hwever,
it is asoinconsistent wth the majority' s conclusion that Respondent was

engaged i n sone undefi ned form of
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good faith negotiations. The only expl anation consistent wth the facts in

this case and wth the Enpl oyer's own contentions is that it provided the

requested infornmation wth no intention of bargaining in good faith toward a
col l ective bargaining agreenent. | would, therefore, find a violation as of
June 30, 1982, six nonths prior to the filing of the charge, and award
nakewhol e fromthat date.

| concur wth Meniber Henning' s position regarding the ngjority' s
"tenpering" argunent. The Enployer's representative had a stroke only five
days after he sent the letter refusing to negotiate upon which the najority
bases its finding of a violation. Wile we are all in synpathy wth M.
Robert's stroke, that is not the standard -- if thereis one -- for
"tenpering" nakewhole. | would agree wth the najority here had there been
cl ear evidence that the Epl oyer wanted to change his position and revoke
the letter he authorized five days earlier, and begin bargai ning, but was
frustrated in doing so by the unavailability of Roberts. But there is no
such evi dence and the ngjority is using a personal tragedy to further deny
farmmorkers the nakewhol e to which they are clearly entitl ed.

W are seeing an increasing wllingness by a ngority of this
Board to limt the nakewhol e renedy in very inagi native ways. | suspect
that the next stepinthis depressing drana wll find the renedy bei ng nore
frequently denied inits entirety and then the Board wll have unwttingly
acconpl i shed that whi ch the
LTI
LTI
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Legi sl ature has consistently refused to do, nanely, the elimnation of
nakewhol e as a renedy under the Act.
Dated: Getober 2, 1985

JERME R VWADE Mnber
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NOIM CGE TO AR GLTURAL BVALOYESS

Ater investigating charges that were filed in the Salinas Regional Gfice
by the Lhited FarmVrkers of Averica, AH-AQ O (WA, the certified

bar gai ni ng agent of our enpl oyees, the General Gounsel of the Agricul tural
Labor Relations Board (Board) issued a conplaint which all eged that we, O.
E Mwyou & Sons had violated the law Followng a review of the evi dence
submtted by the parties, the Board has found that we failed and refused
to barPain In good faith wth the ULFWin violation of the law The Board
has told us to post and mail this Notice. V¢ wll do what the Board has
ordered, and also tell you that the Agricultural Labor Relations Act is a
| aw whi ch gives you and all farmmorkers in Galifornia these rights:

To organi ze yoursel ves;

To form join, or help unions, .

To vote in a secret ballot election to decide whether you want a

uni on to represent you; _ o

To bargain wth your enpl oyer about your wages and working condi tions
tﬂroggh g uni on chosen by a najority of the enpl oyees and certified by
t he Board;

To act together wth other workers to try to get a contract or to help
or protect one another; and

6. To decide not to do any of the above things.

A~ whpE

Because it is true that you have these rights, we promse that:

VEE WLL in the future bargain in good faith wth the ULPWwth the
intent and purpose of reaching an agreenent .

ne from
h the
he

VEE WLL pay al |l of our agricultural enpl oyees vwho worked at any t
March 22, 1984., to the date we began to gainingood faith w
UFWfor a contract, for all |osses of pay they have sustained as
result of our refusal to bargain.

Dot ed: Q E MYQJ & SINS

i
t
t

By:

(Representati ve) (Title)
|f you have any questions about your ri%hts as farmmorkers or about this
Notice, you nay contact any office of the Agricultural Labor Relations
Board. Qe office is located at 112 Boronda Road, Salinas, Galifornia
93907. The tel ephone nuniber is (4.08) 443- 3161.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Gdlifornia

0O NO' RFeMDE (R MUTT LATE
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A= SUMMRY

Q E Myou & Sons Gase No. 82-(&=147-SAL
W 11 ARBNo. 25

BOND CEO S ON

I n Decenber 1982 the UFWfiled a charge in the Salinas Regional Gfice of
the ARBalleging that QE Myou & Sons had vi ol ated section 1153(e) of
the Act since ttober 1981, by failing to provide i nfornati on and bargai n
ingood faith wth the UFW The Regional Drector issued a conplaint in
Qctober 1983 al l eging the above violations of the law The parties

vai ved evidentiary hearing and ALJ Decision and submtted the natter
directly to the Board on stipul ated facts.

Oh February 1, 1985, the Board i ssued an O der renmandi ng the case
for further evidence and thereafter the parties submtted further
stipul ations. The Board decided that the charge was tinely filed
for events which occurred wthin the six-nonth period preced ng
the filing of the charge that arguably could be the basis for
afinding that Miyou failed to neet its obligation to bargain

wth the ULFWW The Board further rejected Miyou s defense to the
conpl aint premsed on the theory that the UPWs certification

as the excl usive bargai ning representative for Miyou s workforce
expired at the end of the first year followng certification.

The Board noted that this theory had been previously rejected
and reaffirned its prior ruling. Myou s other argunents regarding
a good faith doubt as to the URWs continued naj ority support

of the workforce and i nordinate del ay in processing this natter
were also found to be neritless. However, prior to January 31, 1984,
thehBOﬁrd J:\%lnd i nsufficient evidence of Myou' s refusal to bargain
wth the

The Board tenpered its renedial order to reflect the incapacitation of
Miyou' s negotiator during the period fol lowng the UFWs request for
continued bargai ni ng on January 31, 1984. Myou was ordered to conmence
bargai ning in good faith wth the ULFWand to nake its enpl oyees whol e for
its prior unlawful refusal fromMrch 22, 1984 to Mrch 1, 1985 (the date
Mayou request ed baregal ning wth the UAW and thereafter until good faith
bar gai ni ng conmenced.

D SHENTTNG AN ONS

(hai rper son Janes- Missengal e and Menbber MCarthy di ssented fromthe Board s
renedial order provisions to the extent that they woul d not extend the
nakewhol e remedy beyond March 1, 1985, the date on whi ch Respondent invited
the Lhion to bargain. They believe that Respondent's bargai ni ng conduct
after Mrrch 1, 1985 shoul d be revi ened through the nornal statutory process
coomencing wth the filing of a newunfair |abor practice charge if a party
bel i eves that Respondent engaged in unl awful conduct after that date.



Menber Henni ng di ssented fromany tenpering of the renedial order. He woul d
find that Mayou s letter dated January 26, 1984, was a cl ear, unanibi guous
rejection of the UFWs request for bargaining. Muyou s negotiator's

i1l ness should not relieve Miyyou of the obligation to performits duties
under the Act.

Menber Vel die, while agreeing wth Menber Henning, would al so find that
Mayou' s unl awful conduct of refusing to bargain wth the UPWwas of nmuch

| onger duration. He woul d accept Mayou' s protestation that it refused to
bargain wth the UFWto test the continuing certification of the union and
that this refusal was, under prior Board precedent, unlawful. H would,
accordingly, award nakewhol e fromsi x nont hs prior to the fi K ng of t he
charge in this natter.

* * *

This Gase Sunmary is furnished as infornation only and is not an
official statenent of the case, or of the ALRB

* * *
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